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EXPLANATORY. 


1.  The  cases  in  this  work  are  arranged  by  subjects,  instead  of  chronologically.  They  are 
assigned  to  the  various  general  heads  of  the  law,  and  each  subject  is  divided  and  subdivided, 
for  convenience  of  arrangement  and  reference,  with  head-notes,  or  table  of  contents,  at  the 
head  of  each  subject,  the  same  as  an  ordinary  digest 

2.  At  the  head  of  each  division  of  a  subject  will  be  found  a  digest  or  summary  of  the  poin's 
of  law  in  the  cases  assigned  to  such  division.  This  Summary  is  confined  exclusively  to  the 
statement  of  the  points  of  law  applicable  to  the  particular  division  under  whicli  the  case  is 
published,  other  points  of  law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to 
other  subdivisions  of  the  same  subject.  Where  points  in  a  case  are  carried  to  another  divis- 
ion of  a  subject,  they  are  put  into  the  foot-notes,  or  notes  following  the  cases,  and  rcferenco 
is  made  to  the  case  by  section  numbers  in  parenthesis  at  the  end  of  the  section. 

3.  The  cases  in  full  are  arranged,  genei-ully,  according  to  the  order  of  the  sections  of  the 
Summary.  Where  the  court  states  the  facts  of  the  case,  it  is  so  indicated  by  the  use  of  the 
words  Statement  op  Facts  at  the  beginning  of  the  opinion.  Where  it  is  necessary  to  state 
the  facts  apart  from  the  opinion,  the  statement  is  made  as  brief  as  possible,  and  is  confined 
to  the  facts  necessary  to  enable  the  reader  to  understand  the  points  decided.  The  cases  are 
also  divided  into  convenient  paragraphs,  with  a  brief  statement  at  the  beginning  of  each 
paragraph  of  the  point  of  law  discussed  or  decided.  Reference  is  here  had  to  the  italic  sec- 
tions scattered  through  the  opinion.  Tliese  take  the  place  of  the  syllabus  usually  placed  at 
the  bead  of  the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  decided,  in 
some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various  points  of  law 
which  would  ordinarily  be  classed  as  dicta. 

4.  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  particular  subdivis- 
ion of  the  subject.  This  digest  matter  is  obtained  from  four  sources:  1st.  Cases  assigned 
originally  to  the  general  head,  but  digested  and  thrown  out  in  the  final  arrangement,  not  to 
appear  in  full  in  any  part  of  the  work.  2d.  Points  taken  from  cases  which  will  appear  in 
full  under  some  other  division  of  the  same  subject.  8d.  Points  taken  from  cases  which  are 
assigned  to  some  other  general  head.  4th.  A  digest  of  cases  from  state  reports,  law  periodi- 
cals, and  the  opinions  at  the  Ck)urt  of  Claims  and  the  Attorneys-General. 

6.  Cases  tnat  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a  star  follow- 
ing the  name  of  the  case,  thus,  DoE  v,  RoE.*  The  tables  of  cases  will  also  contain  a  similar 
designation  of  rejected  cases,  so  that  in  consulting  them  the  reader  will  readily  see  whether 
he  is  referred  to  a  case  in  full  or  only  a  digest. 

6.  The  italic  matter  at  the  head  of  the  Summary  takes  the  place  of  the  sido-headn,  or  catch- 
wordSy  usually  prefixed  to  the  sections,  and  is  intended  as  an  index  to  the  contents  of  the 
Summary.  At  the  end  of  each  section  of  the  Summ^vry  the  name  of  the  case  of  which  the 
section  is  a  digest  is  given,  followed  by  the  numbers  of  the  sections  into  which  the  case  is 
divided,  so  that  after  the  reader  has  read  the  section  of  the  Su:jmary,  and  found  that  it  is 
what  he  wants,  he  can  at  once  turn  to  the  case  in  f  ulL 
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FEDERAL  DECISldl!^S. 


NAME. 

§  1.  In  general. —  Where  two  names  have  the  same  original  derivation,  or  where  one  is 
an  abbreviation  or  corruption  of  the  other,  but  both  are  taken  promiscuously,  and  according 
to  common  use,  to  be  the  same,  though  dlfifering  in  sound,  the  use  of  one  for  the  other  is  not 
a  material  misnomer.    Gtordon  v.  Holiday,*  1  Wash.,  287. 

%  2.  It  aeemt  that  an  act  of  attainder  against  Henry  Gordon  is  void  as  against  one  who  was 
baptized  and  always  known  and  called  by  the  name  of  Harry  Gordon.    Ibid, 

§  8.  A  name  chosen  by  a  person  by  which  he  causes  himself  to  be  known  becomes  his 
name.    United  States  v.  Winter,  18  Blatch.,  276. 

§4.  Material  variance. —  A  letter  of  credit  addressed  by  mistake  to  John  and  Joseph 
Nay  lor  &  Co.,  but  delivered  by  the  bearer  to  John  and  Jeremiah  Naylor  &  Co.,  the  firm  to 
which  the  writer  really  intended  to  address  the  letter,  will  not  support  an  action  of  assumpsit 
for  funds  advanced  to  the  bearer  by  the  latter  firm ;  nor  is  parol  proof  admissible  to  show 
the  intent  of  the  writer,  and  that  the  variance  was  the  result  of  a  mistake.  Grant  v.  Naylor, 
4  Cr.,  224. 

§6.  In  an  action  where  the  declaration  stated  that  E.  Brown  was  attached  to  answer,  and 
proceeded  to  allege  the  drawing  of  a  bill  of  exchange  by  Elisha  Brown,  a  bill  of  exchange 
signed  by  E.  Brown,  such  signature  being  that  of  Elijah  Brown,  is  not  admissible  in  support 
of  the  declaration.    Craig  v.  Brown,  Pet.  O.  C,  189. 

g  6.  In  an  action  for  assault  and  battery,  defendant  pleaded  that  the  plaintiff  was  known  and 
called  by  the  name  Jesse  Jeffery,  and  not  Jesse  Jeffries.  A  demurrer  to  this  plea  was  sus- 
tained. Held,  that  the  court  erred  *,  that  the  names  are  not  idem  sonans,  Marshall  v.  Jeffries,* 
Hemp.,  899. 

§  7.  Immaterial  variance. — Where  a  commission  to  take  depositions  under  an  order  of  the 
court  purported  to  be  in  a  cause  (between  Richard  M.  Meade,  plaintiff,  and  K.,  defendant, 
whereas  the  name  of  the  plaintiff  was  Richard  W.  Meade,  the  mistake  being  made  by  the 
clerk  in  making  out  the  commission,  held,  that  there  was  no  material  variance.  Keene  v. 
Meade,  8  Pet,  1.  ^ 

g  9.  If  a  dedimus  issue  to  take  depositions  in  a  cause  in  which  Richard  M.  Meade  is  plaintiff, 
whereas  the  name  of  the  plaintiff  was  Richard  W.  Meade,  and  the  commissioners  certify  that 
they  took  the  depositions  to  be  read  in  a  cause  in  which  Richard  W.  Meade  was  plaintiff,  the 
depositions  are  admissible,  notwithstanding  the  clerical  error  in  writing  an  M.  for  a  W.  in 
the  commission.    Meade  r.  Keane,  3  Cr.  C.  C,  51. 

^  9.  The  use  of  a  wrong  name  by  mistake  in  the  body  of  a  deposition  is  not  material  if  the 
right  name  appears  in  the  title  of  the  case.  Thus,  where  the  deposition  read,  **  Anderson,  the 
above  plaintiff,**  whereas  the  plaintiff's  name  was  correctly  stated  in  the  title  of  the  case  as 
''Yoroe,"  held,  immaterial,  as  the  mistake  could  mislead  no  one.  Voce  v,  Lawrence,  4  McL., 
203. 

g  10.  Extrinsic  evidence. —  A  patent  is  not  void  by  reason  of  an  error  in  the  christian  name 
of  the  patentee  if  it  contains  any  other  matter  descriptive  of  the  person  for  whom  it  was  in- 
tended, in  which  case  extrinsic  proof  is  admissible  to  identify  the  grantee.  Where  a  patent 
was  issued  to  Phillipe  F.  Carlier  and  A.  V.  as  joint  inventors  of  an  improvement  in  extin- 
guishing fires,  there  being  no  such  person  as  Phillipe  F.  Carlier,  held,  that  by  reason  of  this 
description,  Francois  Phillipe  Carlier  being  identified  as  the  joint  inventor  with  A.  V.,  and  the 
person  intended  in  the  patent,  the  patent  was  valid.  Northwestern  Fire-extinguisher  Co.  v. 
Philadelphia  Fire-extinguisher  Co.,*  6  Off.  Gaz.  Pat.,  84. 

g  11.  Bepntation  or  hearsay  is  competent  proof  of  the  name  of  a  person,  place  or  house. 
Thus,  upon  an  indictment  of  one  Dodge  for  selling  liquor  without  a  license,  the  court  allowed 
the  prosecution  to  show  that  the  house  where  the  liquor  was  sold  *'  was  called  Dodge's,"  and 
that  the  man  who  dealt  out  the  liquor  **  was  called  Dodge."  United  States  v.  Dodge,  Deady, 
138. 
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§  12.  Use  of  initials. —  A  partjr  balvig  indicted  by  the  name  of  D.  K.  Olney  Winter  moved 
that  the  indictment  be  quashed  upon  the  ground  that  he  was  not  described  tlierein  by  any 
christian  name.  The  motion  was  denied,  on  the  ground  that  as  a  person  may  l>e  known  by 
any  of  the  several  names  gi^en  him  at  baptism,  and  may,  if  he  like,  place  initials  before  in- 
stead of  behind  such  name,  it  was  to  be  presumed  that  the  name  set  out  in  the  indictment  was 
the  only  given  nanio.  by  which  the  defendant  had  chosen  to  be  known,  and  that  his  manner  of 
writing  it  was.  i^e  same  as  that  exhibited  in  the  indictment.  United  States  v.  Winter,  13 
Blatch.,  276^  ..•''' 

§  18.  UpQ^.krit  by  "Terence  Nugent,  Jr.,"  to  recover  the  value  of  cotton  seized  by  the 
United  States  during  the  late  rebellion,  satisfactory  evidence  being  produced  by  the  claimant 
to  e^ablifih'his  loyalty,  held,  that  the  appearance  of  the  name  of  ''T.  Nugent,  Jr./*  in  the  poll 
li§t*pf  <h6se  who  voted  at  a  presidential  election,  unUer  the  Ck)nfederate  government,  was  not 
sufficient  to  connect  the  claimant  with  that  election.   Nugent  i\  United  States,*  6  Ct«  CI.,  305. 

§  14.  In  proving  a  claim  against  the  estate  of  a  bankrupt,  founded  on  a  note  of  the  bank- 
rupt given  in  favor  of  A.  G.  Wallace,  and  signed  W.  H.  Valentine,  the  full  christian  names, 
or  at  least  the  first  christian  name,  of  each  party  should  appear,  either  in  the  documents 
offered  in  evidence  or  in  the  record  of  the  proceedings;  if  the  creditor's  initials  merely  are 
stated  it  is  not  suflScient.    In  re  Valentine,  4  Biss.,  817. 

§  lo.  Presumption  as  to  identity. —  Where  an  alleged  offender  was  described  in  the  man- 
date, issued  by  the  executive  for  his  arrest,  as  **  George  Macdonell,"  while  in  the  warrant 
and  complaint  he  was  described  as  "  George  Macdonell,  otherwise  Macdonnell,"  held,  that  the 
variance  was  not  material,  as  identity  of  name  raises  the  presumption  of  identity  of  person. 
In  re  Macdonnell,  11  Blatch.,  79. 

§16.  Upon  the  question  of  the  admissibility  of  an  oath  taken  by  the  claimant  under  an 
amnesty  proclamation,  the  name,  place  of  residence,  and  occupation  of  the  claimant  being 
identicsd  with  the  name,  residence,  and  business  of  the  person  described  in  the  amnesty  oath, 
held,  that  the  identification  of  the  claimant  as  the  one  by  whom  the  oath  was  taken  was  suf- 
ficient, and  that  the  oath  was  admissible  in  evidence.     Backer  v.  United  States,*  7  Ct.  01.,  551. 

j^  17.  Where  one  set  of  witnesses  describe  W.  B.  as  being  a  respectable  man,  a  deacon  in 
the  church,  a  surveyor,  and  capable  of  writing  a  good  hand,  and  another  set  describe  him  as 
an  ignorant,  dissipated  man,  incapable  of  business,  accustomed  to  hunting,  and  living  the 
greater  part  of  th6  time  with  the  Indians,  the  court  may  assume  that  there  are  two  persons 
of  the  name  of  W.  B.    Coulsou  t;.  Walton,  0  Pet.,  62. 

§  18.  Libelant  sued  under  the  name  of  William  Henry  for  a  balance  of  wages  due  him  as 
cook  and  steward.  In  the  original  articles  produced  before  the  commissioner  William  Hen- 
derson was  entered  as  cook  and  steward.  The  name  was  signed  by  a  mark,  and  the  handwrit- 
ing of  the  witness  to  the  articles  was  proved.  Held,  that  as  libelant  sued  in  the  capacity  of 
cook  and  steward,  he  would  be  presumed,  in  the  absence  of  proof,  to  be  the  person  who 
signed  the  shipping  articles.     Henry  v,  Curry,*  Abb.  Adm.,  483. 

g  19.  Courts  of  admiralty  are  too  familiar  with  the  habit  of  sailors  to  assume  a  variety  of 
names  to  lay  special  stress  on  an  objection  of  misnoQier  unaccompanied  with  evidence  that 
the  party  was  not  known  by  the  name  ascribed  to  him.  Ibid,  The  administrator  of  Leber- 
ing  permitted  to  draw  the  wages  of  a  mariner  who  appeared  to  have  been  known  on  board  as 
Lebrun  or  Lebring.    Ketland  t;.  Lebering,*  2  Wash.,  201. 

§  20.  Middle  name.—  The  law  knows  but  one  christian  name,  and  the  omission  or  insertion 
of  the  middle  name  or  of  the  initial  letter  of  that  name  is  immaterial.  Where  a  deed  was 
offered  in  evidence  in  which  the  grantor  described  himself  as  "  David  Carrick  Buchanan, 
formerly  David  Buchanan,**  and  the  person  named  in  the  patent  was  David  Buchanan,  field, 
that  the  deed  was  admissible  as  evidence,  the  jury  being  left  to  determine  whether  David 
Carrick  Buchanan  was  the  same  person  as  David  Buchanan  named  as  grantee  in  the  patent. 
Games  v.  Stiles,  14  Pet.,  822;  Dunn  v.  Games,  1  McL.,  821. 

g  21.  Where  all  the  papers  in  the  case  and  the  notices  published  in  the  newspapers  gave  the 
bemkrupt's  name  correctly,  but  the  notices  served  on  the  creditors  who  appeared  at  the  cred- 
itors' meeting  gave  the  middle  letter  of  the  bankrupt's  name  as  B.,  instead  of  D.,  held,  that 
the  variance  was  not  material.    In  re  Hill,*  6  Int.  Rev.  Rec,  51. 

g  22.  Change  of  name. —  At  common  law  a  man  may  lawfully  change  his  name,  and  may 
sue  and  be  sued  by  his  known  and  recognized  name.  Hence  a  plea  alleging  that  the  plaint- 
iff's real  name,  at  the  commencement  of  the  suit,  was  and  is  S.  and  not  L. ;  that  the  real 
name  of  the  husband  of  the  plaintiff  at  the  time  of  his  man-iage  to  her  was  S.  and  not  L.,  must 
be  overruled  as  bad.  Linton  v.  First  Nat.  Bank  of  Kittanning,  10  Fed.  R.,  894;  18  Rep.,  487; 
28  Int  Rev.  Rec,  104. 

§28.  Amendment— Where  the  writ  was  against  E.  Briddle,  and  the  declaration  against 
E.  Biddle,  the  defendant  having  given  bail  by  the  name  of  E.  Briddle,  and  pleaded  in  bar  of 
the  action,  held,  that  judgment  could  not  be  arrested  on  the  ground  of  misnomer;  that  the 
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▼ariance  being  merely  matter  of  form  might,  by  the  provisions  of  the  act  of  congress,  be 
amended  at  any  time.    Scull  v.  Briddle,  3  Wash.,  200. 

§  24.  Misnomer  in  Judgment. —  A  mere  misnomer  is  not  sufficient  to  exclude  the  record  of 
a  judgment  from  being  given  in  evidence,  if,  in  point  of  fact,  the  party  appeared  by  a  wrong 
name,  and,  instead  of  pleading  the  misnomer,  went  to  issue  on  other  points,  and  judgment 
was  giTen  against  him ;  and  an  averment  in  an  action  on  the  judgment  that  he  is  the  same 
person,  if  made  out  by  proof,  will  fix  the  liability  of  the  defendant  for  the  judgment.  Sceve- 
lie  r.  Bead,  3  Wash.,  274. 

§  25.  Afler  Jndgment  rendered,  misnomer  of  the  plaintiff  cannot  be  taken  advantage  of. 
Breedlove  v.  Nicolet,  7  Pet.  418. 

§  26.  In  pleadings. —  The  full  christian  and  surnames  of  all  persons  referred  to  in  a  bill 
roust  be  inserted  therein ;  but  a  bill  defective  in  this  respect  may  be  amended.  Barth  v. 
Makeever,  4  Bis&,  206. 

§  27.  Demarrer. —  At  common  law  a  defendant  in  a  criminal  case  cannot  take  advantage 
of  a  misnomer  by  demurrer.  If  he  is  not  proceeded  against  by  his  true  name,  he  must  so 
all^^  in  a  plea  in  abatement,  and  state  what  his  true  name  is.  United  States  v.  Howard,  1 
Saw.,  507. 


NATIONAL  BANKS. 
See  Banes,  National. 


NATIONAL  BOUNDARIES, 
See  Courts;  States. 


NATURALIZATION. 
See  Citizens  and  Aliens. 


NAVIGABLE  RIVERS. 
See  Water-courses. 


NAVIGATION  LAWS. 
See  Maritime  Law. 


NAVY. 

See  War. 

NEBRASKA, 

See  States. 


NEGLIGENCE. 

See  Carriers;  Torts. 
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NEGOTIABLE  PAPER. 
See  Bills  lsd  Notrs;  Bonds. 


NEGEOES. 
Bee  CrriZENS;  CoNSTrrunoN  and  Lawb. 


NEUTRALITY. 

See  Was. 


NEVADA. 

See  States. 


NEW  HAMPSHIRE, 

See  States. 


NEW  JERSEY. 

See  States. 


NEW  MADRID  CERTIFICATES, 

See  Land. 


NEW  MEXICO. 

See  States. 


NEW  TRIAL. 
See  Practice. 


NEW  YORK. 

See  States. 


NOLLE  PROSEQUL 
See  Cbimbs;  PRAcncB. 


NON-niPOETATION  LAWS— NOTARY  PUBUC.  §§1-*. 

NON-IMPORTATION  LAWS. 

See  Ekbaboo. 


NON-INTERCOURSE  LAWS. 

See  Wab. 


NON-RESIDENTS. 
See  CouBTS;  Fbaciics. 


NONSUIT. 
See  Fbacticb. 


NORTH  CAROLINA. 

See  STATI& 


NORTHWEST  TERRITORY. 
See  Ck>NSTiTunoN  add  Laws;  States. 


NOTARIAL  ACT. 

See  CONVBTAMCBS;  Notast  PoBua 


NOTARY  PUBLIC. 

QSee  Bills  jjtd  Kotbb.] 

§  1.  An  infant  may  hold  the  office  of  notary  public  at  common  law.  And  a  minor  is  not 
ineligible  because  the  state  statute  requires  county  officers  to  be  twenty-one  years  old,  a 
notary  not  being  a  county  officer.  So  where  one  was  indicted  for  perjury,  and  he  pleaded 
that  the  notary  before  whom  he  took  the  oath  was  an  infant,  a  demurrer  to  the  plea  was  sus- 
tained.   United  States  v.  Bixby,*  9  Fed.  R.,  78. 

§  2.  Use  of  seaL —  Where  the  copy  of  a  record  of  the  condemnation  of  property  insured 
was  offered  in  evidence  without  the  seal  of  the  notary  who  made  the  copy,  there  being  merely 
floarishes  of  the  pen  on  the  margin  of  each  page,  held,  no  proof  being  given  that  the  notary 
had  or  had  not  a  seal,  that  the  evidence  must  be  rejected.  Talcott  v,  Delaware  Ins.  Co.,  2 
Wash.,  449. 

§  8.  The  notarial  seal  proves  itself  in  all  countries  where  the  law  merchant  prevails,  and  it 
is  only  necessary  that  it  should  conform  to  the  law  of  the  place  where  the  notary  acts.  An 
impression  upon  the  paper  is  as  good  as  upon  wax,  or  any  tenaceous  substance.  Orr  v.  Lacy, 
4HcL.,24a 

%  4.  Judicial  notice  is  taken  of  the  seal  of  a  notary  public  from  any  part  of  the  world,  if 
impressed  upon  paper  or  wax.  Such  seal  authenticates  an  act  of  protest,  and  entitles  it  to 
fall  faitii  and  credit.    So  held  where  a  certificate  was  offered  in  evidence,  which  had  been 
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made  in  Norway,  and  which  had  impressed  upon  the  paper  a  seal  purporting  to  be  that  of  a 
notary  public  in  Norway.    Pierce  v,  Indsetb,  16  Otto,  546. 

§  5.  A  notarial  seal  proves  itself.  The  requisites  of  such  seal  are  determined  by  the  law  of 
the  locality  from  which  the  official  derives  his  authority,  or  if  there  be  no  law  prescribing 
what  the  seal  shall  be,  by  the  rules  of  the  common  law.  In  re  PhiJlips,*  14  N.  B.  R.,  219 ; 
3  Month.  West.  Jur.,  457. 

§  6.  In  the  absence  of  statutory  provision,  an  official  seal  18  the  impression  on  the  paper 
directly,  or  on  wax,  or  wafer,  attached  thereto,  made  by  the  official  as  and  for  his  seal. 
Hence  the  seal  impression  placed  upon  a  document  by  a  notary  public  signifies  authentica- 
tion of  his  official  character.  It  is  the  seal  and  not  its  composition  or  characters  of  words  and 
devices  which  raises  the  presumption  of  official  character,  of  which  courts  take  judicial  no- 
tice. Accordingly  where  a  notarial  seal  affixed  to  a  jurat  contained  the  words  "  Notarial 
Seal,  Lucas  Co.,  Ohio,"  the  name  of  the  notary  being  omitted,  held^  sufficient.    Ibid. 

§  7.  Indication  of  official  character. —  Under  the  act  of  congress  of  September  16,  1860, 
providing  that  certain  oaths,  affirmations  or  acknowledgments  may  be  taken  before  any 
notary  public,  and  that  **  when  certified  under  the  hand  and  official  seal  of  such  notary  they 
shall  have  the  same  force  and  efifect,"  etc.,  Jield,  that  the  officer  need  not  state  in  his  certifi- 
cate that  he  is  a  notary  public  and  that  such  certificate  is  given  under  his  hand  and  seal ; 
that  if  the  notary  signs  his  name  with  the  words  *'  Notary  Public  "  thereunder,  and  his  seal 
contains  his  name  and  the  words  ''Notary  Public,"  it  is  a  sufficient  indication  of  his  official 
character.     Goodyear  v.  Hullihen,  2  Hughes,  492;  8  Fish.  Pat.  Cas.,  251. 

^  8.  Act  of  clerk  or  deputy. —  A  demand  of  payment  of  a  forei^^n  bill  of  exchange  and  pro- 
test for  non-payment  by  the  clerk  of  a  notary  is  of  no  effect.  The  notary,  who  acts  under 
oath,  is  certainly  the  only  one  wlio  can  make  the  protest.    Sacrider  v.  Brown,  3  McL.,  481. 

§  9.  Taking  ackiiowledgments  of  deeds. —  A  notary  public  is  not  incompetent  to  acknowl- 
edge and  certify  a  deed  of  trust,  by  reason  of  his  interest  as  one  of  the  beneficiaries  in  the 
trust,  such  acknowledgment  being  merely  a  ministerial  duty.  National  Bank  of  Fredericks- 
burg V.  Conway,  1  Hughes,  37. 

§  10.  Powers  and  liabilities  as  to  commercial  paper.—  In  Mississippi,  a  notary  public  is 
a  public  officer  and  becomes  the  agent  of  the  holder  of  negotiable  paper  intrusted  to  him  for 
demand  and  protest,  and  is  alone  liable  to  the  holder  for  any  failure  or  negligence  in  the  dis- 
charge of  his  official  duties,  even  though  the  paper  is  intrusted  to  him  without  the  knowledge 
or  authority  of  the  holder  by  a  bank  to  which  it  has  been  sent  for  the  pui-pose  of  collection. 
Britton  v.  Niccolls,  14  Otto,  757.    See  BiLi^  and  Notes. 

§  11.  If  a  notary  public,  whose  duty  it  is  to  demand  payment  of  a  bill  of  exchange  from 
the  acceptors,  goes  several  times  to  their  office  for  the  purpose  of  making  demand,  but  find- 
ing the  doors  closed,  and  no  person  there  to  answer  his  demand,  makes  out  his  notarial  pro- 
test, certifying  to  these  facts,  without  seeking  out  the  residences  of  such  acceptors,  he  has 
made  a  legal  demand  and  protest,  and  is  not  liable  to  the  holder  on  the  ground  of  negligence 
bv  reason  of  his  not  having  sought  the  acceptors  at  their  residences.  Wiseman  v.  Chiapella, 
23  How..  368.  If  a  notary  does  not  remember  that  he  has  made  demand,  he  may  refer  to  his 
book,  and  then  testify  that  he  made  demand  as  therein  stated.    Thornton  v,  Caldwell,  1  Or. 

C.  C.  524. 

§  12.  Power  to  administer  oaths.—  A  notary  public  is  authorized,  under  the  act  of  congress 
of  August  16,  1876,  to  adn|ini8ter  the  oath  required  by  the  laws  of  the  United  States  to  be 
taken  by  the  directors  of  national  banks.     United  States  v,  Neale,  14  Fed.  R.,  767. 

§  18.  Under  the  act  of  1790  a  notary  public  is  a  proper  officer  before  whom  the  oaths  of  per- 
sons claiming  exemption  from  military  duty  under  act  of  March  3,  1868,  may  be  taken. 
United  States  v,  Sonachall,  4  Biss.,  425. 

§  14.  Notaries  public  are  proper  officers  before  whom  to  take  verifications  to  bills  and  an- 
swers and  affidavits  in  support  of,  or  to  oppose,  motions  for  injunction,  the  notarial  acts  in 
such  cases  being  **  acts  in  relation  to  evidence,'*  within  the  meaning  of  the  act  of  congress  of 
July  29,  1854.     Blake  Crusher  Co.  v.  Ward,*  1  Am.  L.  T.  Rep.  (N.  S.),  423. 

§  15.  Although,  under  section  2  of  chapter  159  of  the  laws  of  1854,  notaries  public  had  power 
to  administer  oaths  in  the  United  States  circuit  courts,  such  power  is  now  gone  by  virtue  of 
section  5596  of  the  Revised  Statutes  of  1878.     Buerk  v.  Imhaeuser,*  10  Off.  Gaz.  Pat.,  907. 

§  IG.  Acts  in  eTidence.—  By  the  laws  of  Louisiana  copies  of  notarial  acts  are  evidence,  the 
original  always  remaining  in  the  office  of  the  notary.  Thus,  where  a  copy  of  a  bill  of  sale, 
executed  by  a  notary  in  New  Orleans,  and  on  record  in  his  office,  was  offered  in  evidence  in 
a  federal  court,  heldy  that  the  court  was  bound  to  take  judicial  notice  of  the  laws  of  Louisiana 
and  admit  the  copy  as  evidence,  it  being  evidence  by  the  state  laws.  Owings  c.  Hull,  9  Pet.,  607. 

§  17,  An  entry  made  by  a  notary  is  admissible  as  evidence  after  his  death,  to  prove  facts 
contained  therein,  it  being  shown  that  he  kept  a  record  of  his  notarial  acta.   Kicholls  t?.  Webb, 

8  Wheat.,  826. 
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§  18.  Upon  trial  for  engaging  in  the  slave  trade,  by  carrying  two  blacks  from  a  port  in 
Africa  to  Brazil,  the  defendant  alleged  that  the  blacks  whom  he  received  on  board  had  free 
papers,  as  if  manumitted.  It  was  adjudged  to  be  evidence  of  the  genuineness  of  the  manu- 
mission papers  that  they  were  attested  and  sealed  by  persons  purporting  to  be  Portuguese 
notaries  public  on  that  coast,  and  who  had  acted  as  such  in  other  business;  that  they  were  on 
the  kind  of  paper  and  under  the  stamp  used  there  in  the  public  offices;  were  lodged  with  the 
proper  authorities  in  Brazil,  and  the  Portuguese  consul  there  certified  to  the  notari^'s'  being 
regular  officers  of  his  government,  and  that  the  American  consul  in  Brazil  obtained  and  sent 
to  this  country  all  these  papers  with  translations.  Ignited  States  v.  Libby,  1  Woodb.  &  M., 
221. 

§  19.  In  bankruptej. —  Proof  of  debt  taken  before  a  notary  public  under  the  provisions  of 
the  act  of  June  22,  1874,  amending  the  bankrupt  act,  is  not  admissible  as  proof  of  the  debt 
UBless  it  be  authenticated  by  the  notary's  signature  and  seal,  anfl  the  impression  of  the  seal 
must  show  it  to  be  that  of  the  notary  whose  acts  it  purports  to  authenticate.  In  re  Nebe,*  1 1 
N.  B.  R.,  289. 

§20.  Notaries  public  are  competent  to  acknowledge  letters  of  attorney  to  represent  credit- 
ors. The  provision,  in  general  order  in  bankruptcy  No.  84,  for  their  acknowledgment  before 
a  register  or  United  States  commissioner,  is  not  in  exclusion  of  other  methods  of  proof.  In 
re  Butterfield,*  14  N.  B.  R.,  195. 

§  21.  Notaries  public  have  authority  to  take  the  acknowledgments  of  creditors  to  powers 
of  attorney  in  banki*uptcy  proceedings.     In  re  McDuffee,*  14  N.  B.  R.,  336. 

§32.  Under  the  statute  of  August  15,  187(5  (19  Stats.,  206,  ch.  804).  notaries  public  have 
aathority  to  swear  bankrupts  as  to  their  schedules.     In  re  Bailey,*  15  N.  B.  R.,  48. 

§  23.  Notaries  public  have  not.  under  the  act  of  congress  of  September  16,  1850,  or  the  act 
of  July  29,  1854,  the  jjidicial  power  to  take  legal  proof  of  a  claim,  by  deposition  or  otherwise, 
against  the  estate  of  a  bankrupt  under  the  bankrupt  act.    In  re  Strauss,*  2  N.  B.  H*.,  18. 

§  24.  A  notary  public  is  not  authorized  to  take  a  creditor's  acknowledgment  to  a  power  of 
attorney  to  vote  for  assignee,  under  general  order  No.  84  in  bankruptcy.  In  re  Higgins,  8 
Ben.,  100. 

§  25.  A  petition  in  involuntary  bankruptcy  was  verified  before  a  notary  public,  proceedings 
instituted  and  an  adjudication  of  bankruptcy  made  by  default.  Upon  petition  by  a  creditor 
to  vacate  the  adjudication  because  the  petition  was  verified  before  a  notary,  held,  that  the 
verification  before  a  notaiy  public  was  irregular,  but  as  the  question  of  proper  verification 
was  one  of  practice,  and  not  of  jurisdiction,  and  the  verification  had  been  recognized  as 
proper  and  an  order  of  adjudication  had  been  entered,  it  was  too  late  for  the  debtor  or  any 
creditor  to  raise  the  question.    In  re  Gitchell,  8  Ben.,  256. 

§  26.  The  certificate  of  a  notary  public  in  Liverpool  of  the  authority  of  English  assignees 
in  bankruptcy  is  sufficient  to  enable  them  to  be  admitted  as  defendants  in  a  suit  against  the 
bankrupts  in  this  country.    Wilson  v.  Stewart,  1  Or.  C.  C,  128. 


NOTES. 
See  Bills  and  Notes. 


NOTICR 

[See  Appbaub;  Bi14jb  akd  Nons;  Bonds;  Ck>KTRACT8;  E^uitt.  By  registration,  see  ComrKTANces.  Innocent 
Purchaser,  see  Fraud;  Land;  Salks.  In  Bankruptcy,  see  Dbbtob  and  Crkditob.  In  Practice,  see  Pbactice; 
Warra.] 

g  !•  Constmetite  notiee  Is  notice  imputed  by  the  law  to  a  person  not  having  actual  no- 
tice ;  and  every  person  who  has  actual  notice  of  circumstances  sufficient  to  put  a  prudent 
man  upon  inquiry  as  to  a  particular  fact,  and  who  omits  to  make  such  inquiry  with  reason- 
able diligence^  is  deemed  to  have  constructive  notice  of  the  fact  itself.  Gress  t;.  Evans,*  1 
Dak.  Ty,  887. 

S  S.  To  affect  a  purchaser  with  constructive  notice,  it  is  not  enough  that  he  had  the  means 
of  obtaining,  and  might  by  prudent  caution  have  obtained,  knowledge  of  the  fact,  but  whether 
not  obtaining  it  was  an  act  of  gross  negligence.    Wilson  v.  Wall,  6  Wall.,  83. 

§  8.  A  mortgage  was  given  in  reality  to  indemnify  the  mortgagee,  but  purporting  to  secure 
a  suni  of  money  payable  in  one  year,  and  five  years  afterwards  it  was  assigned,  the  whole 
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sum  appearing  from  the  instrument  to  be  unpaid.  Held,  that  the  circumstances  of  the  case 
should  have  put  the  assignee  upon  inquiry,  from  which  he  would  have  learned  the  true  con- 
sideration of  the  mortgage,  and  that  having  thus  had  constructive  notice,  his  rights  with 
reference  to  the  mortgage  were  no  better  than  those  of  his  assignor,  the  mortgagee.  United 
States  V.  Sturges,  1  Paine,  525. 

§  4.  Party  put  on  inqairj. —  Information  which  makes  it  the  duty  of  a  party  to  make 
inquiiy,  and  shows  where  it  may  be  effectually  made,  is  notice  of  all  facts  to  which  such 
inquiry  might  have  led.  But  a  party  thus  put  on  inquiry  is  to  be  allowed  a  reasonable  time 
to  make  it  before  he  is  affected  with  notice.    Oarr  v,  Hilton,  1  Curt.,  890. 

§  5.  A  party  put  upon  inquiry  by  the  known  facts  is  affected  with  notice  of  interdependent 
facts.    Oliver  v.  Piatt,  8  How.,  883. 

§  6.  To  be  published  **  once  a  week.** —  Where  an  act  of  congress  required  notice  to  be 
published  once  a  week  for  three  months,  held,  that  a  week,  within  the  meaning  of  the  stat- 
ute, is  a  definite  period  of  time  beginning  with  Sunday  and  ending  with  Saturday,  and  that 
a  notice  published  on  one  day  during  each  week  for  that  time  is  suflScient,  even  if  more  than 
seven  days  elapsed  between  two  successive  publications.    Boukendorff  v.  Taylor,  4  Pet.,  849. 

§  7.  Where  a  statute  requires  a  notice  to  be  published  ''once  in  each  week  for  four  weeks" 
there  should  be  an  interval  of  seven  days  between  each  of  the  four  publications.  In  re  King, 
7N.  B.  R.,  279;  5  Ben.,  458. 

§  8.  Thus,  where,  under  such  a  statute,  notice  was  published  on  the  11th,  21st  and  27th 
days  of  January,  and  on  the  let  and  10th  days  of  February,  held  insufficient.    Ibid. 

§  9.  In  writing. — Under  the  act  of  congress  providing  that  any  person  who  *' shall  harbor 
or  conceal  '*  (a  fugitive  from  labor),  *'  after  notice  that  he  or  she  was  a  fugitive,  •  .  .  shall 
forfeit/*  etc.,  Jieldy  that  in  order  to  render  a  party  liable  under  the  law,  the  notice  need  not  be 
in  writing,  or  come  from  the  master  of  the  fugitives,  or  his  agent;  but  that  full  knowledge, 
derived  from  the  negroes,  or  otherwise,  that  they  were  fugitives  from  labor,  was  sufficient 
notice  to  the  one  harboring  them.    Jones  v,  Yanzandt,  2  McL.,  611. 

§  10.  The  act  of  Rhode  Island  (Digest  of  1822,  p.  246,  sec.  8)  provides  *'  that  no  guardian 
shall  be  appointed  or  removed  under  this  act,  unless  all  persons  interested  shall  have  had  rea- 
sonable notice  in  writing,  signed  by  the  clerk,  and  served  by  the  town  sergeant  or  constablOi 
that  he,  she,  or  they  may  appear  to  object  to  the  same."  Held,  that  a  notice  by  reading  the 
order  of  the  court  is  not  a  '*  notice  in  writing,"  in  the  sense  of  the  statute,  and  that  the  ap- 
pointment of  a  guardian,  with  such  notice  only,  was  a  nullity.    Hart  v.  Gray,  8  Sumn.,  881^. 

§  11.  Serrice  on  Snnday.— A  notice  cannot  lawfully  be  served  on  Sunday.  Chesapeake  A 
Ohio  Canal  Co.  t*.  Bradley,  4  Cr.  C.  C,  198.  Notice  of  rescission  of  a  contract  may  be  given 
on  Sunday.    Pence  v.  Langdon,  9  Otto,  578. 

g  12.  A  printed  tariff  of  charges  at  a  dry  dock,  not  brought  to  the  notice  of  the  master  or 
owner  of  the  vessel  taken  into  such  dock  for  repairs,  is  not  binding  upon  such  master  or 
owner.    Ives  v.  The  Steamboat  Buckeye  State,  1  Newb.,  69. 

§  18.  Notice  by  mail. —  Where  a  clause  in  an  insurance  policy  required  notice  in  writing  to 
be  given  to  the  underwriters  of  any  subsequent  insurance  on  the  property  that  the  same  might 
be  indorsed  on  the  policy,  held,  that  evidence  of  writing  and  posting  a  letter  notifying  the 
company  of  subsequent  insurance  is  not  evidence  of  giving  the  notice  required.  To  con- 
stitute such  notice  the  letter  must  liave  been  received.  Carpenter  v.  Providence  Washington 
Ins.  Co.,  4  How.,  185. 

§  14.  To  be  read. —  A  person  chargeable  with  the  duty  of  giving  a  notice  does  not  perform 
that  duty  by  handing  the  party  entitled  to  notice  a  paper  containing  such  notice,  especially  if 
the  person  to  whom  it  is  handed  is  directed  to  use  it  in  a  particular  way  and  for  a  particular 
purpose,  which  does  not  require  him  to  examine  or  read  it.  An  agent  presented,  for  his  prin- 
cipal. United  States  bonds  to  the  assistant  treasurer  for  payment  The  assistant  treasurer  gave 
him  a  receipt  for  the  same  and  directed  him  to  take  the  receipt  to  the  cashier  in  another  part 
of  the  building.  The  receipt,  which  was  not  examined  by  the  agent,  contained  the  following: 
*'  Payment  made  subject  to  examination  and  acceptance  of  bonds  by  the  department  at  Wash- 
ington." Upon  examination  at  Washington,  the  bonds  were  found  to  be  forged.  Upon  suit 
brought  against  the  agent  for  the  money  received  on  the  forged  bonds,  such  money  having 
in  the  meantime  been  paid  over  to  his  principal,  held,  that  the  above  clause  in  the  receipt 
was  not  notice  to  him  of  the  conditional  payment  of  the  bonds.  United  States  v,  Pinover, 
8  Fed.  R..  305. 

§15.  Designation  of  newspaper. —  Where  a  statute  requires  a  notice  to  be  published  in  a 
paper  where  **  the  place  of  its  publication  is  nearest  the  land,"  the  language  must  be  taken  as 
referring  to  the  particular  place  where  the  paper  is  first  issued,  that  is,  given  to  the  public 
for  circulation,  and  not  to  the  place  where  the  papers  may  be  sent  for  distribution.  Leroy  v, 
Jamison,  8  Saw.,  869. 
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§  16.  PnrehAser.—  Where  a  plaintiff  seeks  to  set  up  the  equitable  against  the  legal  title  in 
the  defendant,  he  must  aver  that  the  latter  purchased  with  notice,  and  at  the  trial  conclu- 
sively  prove  such  averment.    McNeil  v.  Magee,  6  Mason,  244. 

§  17.  Notoriety,  at  a  subsequent  time,  of  an  adverse  title  cannot  affect  rights  of  a  purchaser 
antecedently  vested.    Ibid, 

%  18).  A  purchaser  who  has  notice  of  such  facts  as  with  ordinary  diligence  would  lead  him 
to  a  full  knowledge  of  an  outstanding  equity  is  a  purchaser  with  notice.  Hinde  v,  Vattier, 
1  McIa,  110. 

§  19.  Neither  floating  rumor  nor  a  notice  by  one  who  has  no  interest  in  the  property  is 
sofficient  to  affect  the  conscience  of  a  purchaser.    Piatt  v.  Vattier,  1  McL.,  146. 

§  80.  Notice  to  a  purchaser,  who  purchased  from  one  who  was  a  bona  fide  purchaser,  with- 
out notice,  cannot  affect  the  title.    Ibid, 

§  21.  Notice  ordinarily  sufficient  to  put  a  party  on  inquiry  is  not  necessarily  notice  of  all 
that  might  be  learned  by  inquiry  where  the  purchaser  had  a  right  to  rely  upon  positive  rep- 
resentations of  the  vendor.    Boyce  v,  Grundy,  8  Pet.,  210. 

§  S2.  A  full  consideration  paid  in  cash  will  not  protect  a  purchaser  who  has  notice,  actual 
or  constructive,  that  the  vendor  is  selling  to  hinder  and  delay  bis  creditors.  A.  bought  of  a 
merchant,  R,  at  a  late  hour  in  the  night,  his  stock  of  goods.  A.  knew  R's  general  reputation 
for  honesty  was  bad ;  that  he  was  not  punctual  in  the  payment  of  his  debts ;  that  the  value 
of  all  the  property  B.  possessed  before  he  purchased  the  goods  did  not  exceed  one-half  of  the 
goods  purchased;  that  it  was  unusual  for  country  merchants  to  buy  exclusively  for  cash; 
that  he  was  selling  the  stock  for  one-half  of  its  cost,  in  the  lieight  of  the  business  season,  and 
at  about  the  time  debts  contracted  in  its  purchase  would  be  maturing ;  that  R  had  not  adver- 
tised in  any  mode  his  desire  to  sell  the  goods ;  and  that  he  probably  had  not  disclosed  his  pur- 
pose to  do  so  to  any  other  person.  A.  intended  to  make  money  out  of  the  purchase  by  selling 
the  goods  where  they  were  at  public  auction,  and  must  have  known  that  the  same  method  of 
disposing  of  the  goods  was  open  to  B.,  and  that  there  was  no  reason  why  he  should  not  resort 
to  it  if  he  owed  no  debts  and  was  honest  Held,  that  A.  had  constructive  notice  of  the  fraudu- 
lent character  of  the  sale  and  could  not  claim  to  be  a  bona  fide  purchaser  without  notice  of 
the  fraud.    Singer  v,  Jacobs,  3  McC,  63S. 

§  28.  Where  a  patent  to  land  is  issued  to  William  Park  Lea  instead  of  WiUiam  P.  Lea,  a 
parchaser  of  the  land  from  William  Park  Lea,  without  notice  of  the  mistake,  will  be  pro- 
tected in  equity;  and  the  actual  possession  of  such  purchaser  is  notice  of  his  title,  although 
his  deed  be  not  recorded  until  long  afterwards,  so  as  to  bar,  under  the  statute  of  limitations, 
any  relief  sought.    Lea  v.  Polk  County  Copper  Co.,  21  How.,  493. 

$  24.  Where  A«  mortgaged  to  B.  the  whole  of  his  stock  in  trade,  and  on  the  same  day  made 
oath  to  the  petition  for  the  benefit  of  the  bankrupt  act,  and  B.  subsequently  assigned  all  his 
right,  title  and  interest  in  the  said  stock  to  a  certain  bank,  held^  that  inasmuch  as  the  bank 
had  notice,  at  the  time  when  the  assignment  was  made,  that  A.  had  failed,  and  only  took  it 
as  collateral  security  for  old  claims  upon  B..  it  was  not  a  bona  fide  purchase  for  a  valuable 
consideration  without  notice.    Morse  v.  Godfrey,  3  Story,  864. 

§  2S.  The  pendency  of  proceedings  in  bankruptcy  is  sufficient  constructive  notice  to  all 
grantees  of  property  proceeding  from  the  bankrupt.    Ibid, 

§  2tt.  A  stranded  vessel  was  sold  by  the  master  at  an  inadequate  price,  and  immediately 
thereafter  purchased  by  himself  and  the  wreck  commissioner  at  the  price  for  which  she  had 
just  been  sold,  they  taking  a  special  warranty  of  title.  Subsequently  A.  purchased  one-half 
of  the  vessel  from  the  wreck  commissioner,  taking  a  special  warranty  relating  back  to  the 
original  sale  of  the  vessel,  and  later  the  remaining  half  from  the  master,  taking  a  general 
warranty.  While  in  the  hands  of  B.,  the  new  master  and  quarter  owner  by  purchase  from 
A.,  the  vessel  was  seized  and  libeled  by  the  former  ownera  on  the  ground  that  the  sale  made 
on  the  beach  was  unnecessary,  illegal  and  collusive.  A.  and  B.  claimed  to  be  bona  fide  pur- 
chasers without  notice.  Held,  that  as  A.  and  B.  purchased  with  a  full  knowledge  of  the 
antecedent  history  of  the  vessel,  taking  special  warranty  instead  of  general  warranty,  con- 
trary to  general  custom,  and  as  their  own  title  deeds  showed  who  were  the  original  owners, 
while  other  papers  showed  the  manner  and  consideration  of  the  wreck  sale  and  the  purchase 
of  the  wreck  commissioner  and  the  master  for  a  proportionate  sum  of  the  original  price,  they 
must  be  considered  as  having  had  constructive  notice  of  the  fraud  practiced  upon  the  owners, 
and  hence  were  not  entitled  to  hold  as  bona  fide  purchasers.  The  Schooner  Tilton,  5  Mason, 
466. 

§  27.  There  is  no  such  principle  of  law  as  that  what  is  matter  of  record  shall  be  constructive 
notice  to  a  purchaser.  The  true  doctrine  is,  that  purchasers  are  affected  with  constructive 
notice  of  kll  that  is  apparent  upon  the  face  of  the  title  deeds  under  which  they  claim,  and  of 
such  other  facts  as  those  already  known  necessarily  put  them  upon  inquiry  for;  but  of  other 
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facts,  extrinsic  of  the  title  and  collateral  to  it,  no  constructive  notice  can  be  presumed.    Dex- 
ter V.  Harris,  2  Mason,  581. 

§  28.  Notice  of  a  lien  or  incumbrance  on  property  binds  the  purchaser  when  received  be- 
fore the  actual  payment  of  the  purchase  money,  and  arrests  all  further  steps  towards  the 
completion  of  the  purchase ;  and  a  purcliaser,  to  be  protected,  must  deny  notice  before  the 
actual  payment  of  the  purchase  money,  and  this  essential  averment  cannot  be  supplied  by 
intendment.    Merrill  v»  Dawson,  Hemp.,  563;  Fowler  v.  Merrill,  11  How.,  875. 

§  29.  Notice  reaches  the  conscience  of  the  party,  and  though  he  be  a  purchaser  for  a  valu- 
able consideration,  yet,  in  equity,  his  rights  are  the  same  as  were  those  of  the  person  from 
ivhom  he  purchased.    Smith  v.  Shane,  1  McL.,  23. 

g  30.  No  person  is  at  liberty  to  remain  intentionally  ignorant  of  facts  relating  to  his  pur- 
chase within  his  reach,  and  then  claim  protection  as  an  innocent  purchaser.  Jenkins  t*.  El- 
dredge,  8  Story,  181. 

§  81.  A  purchase  of  goods,  before  seizure,  which  have  become  forfeited  to  the  United 
States,  will  not  purge  the  forfeiture,  when  the  purchase  has  been  made  under  a  full  knowl- 
edge of  the  facts,  or  of  such  facts  as  were  sufficient  to  put  the  party  on  inquiry.  Where  a 
ship  immediately  on  its  return  from  a  voyage,  which,  under  an  act  of  congress,  subjected  it 
to  forfeiture,  was  purchased  by  a  party  with  full  knowledge  of  the  facts  of  the  voyage,  held, 
that  such  purchaser  must  have  had  notice  of  the  legal  consequences  flowing  from  those  acts, 
and  hence  was  not  a  bona  fide  purchaser  without  notice  of  the  defect  of  title.  The  Bri^ 
Ploughboy,  1  Gall.,  41. 

§  82.  Possession  by  a  tenant  of  an  estate  at  the  time  of  its  purchase  is  constructive  notice 
to  the  purchaser  of  the  tenant's  title,  though  not  of  the  title  of  the  lessor,  or  of  the  party 
under  whom  the  tenant  claims,    flagg  v.  Mann,  2  Sumn.,  486. 

g  83.  Where  purchasers  of  real  estate,  at  the  time  of  their  purchase,  have  actual  or  con- 
structive notice  that  it  is  partnership  property,  it  will  be  chargeable  in  their  hands  with  the 
payment  of  the  partnership  debts,  even  though  they  have  no  notice  of  the  existence  of  part- 
nership debts.  If  they  have  no  notice  that  it  is  partnership  property,  they  are  exonerated  to 
the  extent  of  the  purchase  money  already  paid  by  them ;  but  so  far  as  the  purchase  money  has 
not  been  paid,  it  is  a  substituted  fund,  chargeable  in  their  hands  w^ith  the  same  burdens  as 
the  real  estate.    Hoxie  r.  Carr,  1  Sumn.,  173. 

§84.  Confirmation  of  laud  titles. —  A  notice  published  by  the  surveyor-general,  stating 
that  he  had  examined  and  appi'oved  of  a  certain  rancho,  coniirmed  to  designated  parties,  and 
that  the  plats  would  be  retained  in  his  office,  subject  to  inspection,  for  four  weeks  from  the 
date  of  publication,  held,  to  be  insufficient  under  the  act  of  congress  of  June  14,  1860,  requir- 
ing a  published  notice  that  a  survey  and  plat  of  the  claim  confirmed  had  been  made  and 
approved  by  the  surveyor-general.    Leroy  v.  Jamison,  8  Saw.,  869. 

§  85.  Title  to  personal  property.— -A.,  a  resident  of  California,  directed  his  agent,  B.,  in 
New  York,  to  contract  for  the  building  of  a  vessel  there,  all  contracts  in  relation  thereto 
to  be  made  in  the  name  of  B.,  who  was  to  act  as  the  owner  of  the  vessel  and  conceal  the 
ownership  of  A.  B.  procured  the  usual  builder's  certificate  in  his  own  name,  and  had  the 
ship  enrolled  also  in  his  name.  A.  having  died  during  the  construction  of  the  vessel,  his  rep- 
resentatives pursued  substantially  the  same  line  of  conduct  with  reference  to  the  ownership 
of  the  ship,  except  that  some  of  the  materials  were  paid  for  through  another  agent.  B.,  being 
to  all  appearances  owner  and  possessed  of  all  the  indicia  of  property,  sold  the  vessel. 
Held,  that  the  purchasers,  who  were  advised  by  B.  that  there  were  parties  in  California  who 
had  advanced  money  toward  building  the  vessel ;  that  she  was  originally  intended  for  em- 
ployment in  the  waters  of  that  state ;  that  this  purpose  had  been  changed ;  that  they  now 
wished  the  boat  sold,  and  that  he,  B.,  was  authorized  to  sell  her,  did  not  thereby  receive  con- 
structive notice  of  the  equitable  interest  in  the  heirs  or  personal  representatives  of  A.  Calais 
Steamboat  Co.  r.  Scudder,  2  Black,  372. 

§  86.  Porohase  from  one  execntor. —  Where  property  is  purchased  from  one  of  two  joint 
expcutors,  without  the  knowledge  or  consent  of  the  other,  and  a  deed  taken  from  the  one  ex- 
ecutor only,  such  purchaser  takes  the  property  subject  to  the  infirmity  of  the  executor's  deed 
to  him,  on  the  principle  of  caveat  emptor,  and  all  subsequent  purchasers  of  him  are  equally 
charged  with  notice.     Lipse  v.  Spears,  4  Hughes,  535. 

§  87.  Sale  under  trnst  deed. —  As  the  law  has  prescribed  no  particular  form  for  the  notice 
of  a  sale  under  a  trust  deed,  it  is  sufficient  if,  upon  the  whole  matter,  it  appears  calculated 
reasonably  to  apprise  the  public  of  the  property  intended  to  be  sold.  Where  a  notice  de- 
scribed the  property  as  *•  lot  99,  in  P.,  B.,  T.  and  D.'s  addition  to  Georgetown,  fronting  sixty 
feet  on  F.  street  and  one  hundred  and  tjventy  feet  on  S.  street,"  held-,  that  the  notice  was  suf- 
ficient, although  the  property  was  in  T.*s  addition  instead  of  the  one  named  in  the  notice. 
Newman  t;.  Jackson,  12  Wheat,  570. 
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§  S8.  Mortifiiife.— "Where  A.  promises  B.  to  buy  machinery  of  C,  and  let  B.  have  it  to  use 
at  an  agreed  price  per  yard  for  cloth  made  by  it  at  B.'s  factory,  A.  to -furnish  the  raw  cotton 
and  credit  B.  towards  payment  for  the  machinery  with  what  the  cloth  sells  for  beyond  that 
price  and  expenses;  and  a  memorandum  at  the  bottom  of  the  cootract  calls  the  machinery 
collateral  security  for  the  money  paid  for  it  by  A.,  the  contract  may  be  deemed  a  mortgage 
of  the  machinery  to  A.  in  equity,  and  any  person  buying  such  machinery  of  B.  knowing  the 
circumstances,  or  knowing  enough  to  put  him  on  inquiry,  cannot  hold  the  machinery  with- 
out paying  A.  the  balance  due.  Nor,  to  constitute  notice,  is  a  record  of  such  mortgage  neces- 
sary.  'Almy  V.  Wilber,  3  Woodb.  &  M.,  871. 

§  39.  Prior  deed  or  mortgr&Sr®* — Notice  in  fact  of  a  prior  deed  or  mortgage  may  be  proved 
where  such  prior  conveyances  have  not  been  recorded,  or  where  by  reason  of  defects  in  the 
papers,  or  the  registration  thereof,  there  was  no  constructive  notice.  Schultz  v.  Moore,  1  McL  . 
520.  Actual  notice  of  a  deed  is  sufficient  against  an  attaching  creditor  of  the  grantor  although 
the  deed  was  not  recorded.     Briggs  v.  French,  3  Sumn.,  3)1. 

§  40.  A  person  having  notice  of  a  pnor  mortgage  on  a  canal  boat  is  not  a  purchaser  in  good 
faith  within  the  meaning  of  the  act  of  the  New  York  legislature  of  1864.  And  a  person  who 
has  discovered  enough  to  put  him  on  inquiry  is  bound  to  make  further  inquiry,  and  whether 
he  does  so  or  not  will  be  charged  with  notice  of  everything  to  which  such  inquiry  would 
have  reasonably  led.  The  Canal  Boat  Independence,  9  Ben.,  ^95;  Pickert  v.  Canal  Boat  Inde- 
pendence, 55  How.  Pr.,  305. 

§  41.  Sabseqaent  vendee. —  A.  conveyed,  by  unstamped  and  unrecorded  deeds,  a  portion 
of  his  mining  claim  to  certain  parties,  who  in  turn  conveyed  the  same  to  B.,  by  deeds  duly 
stamped  and  recorded.  Later  A.  conveyed  all  his  interest  in  the  same  mining  claims  to  B., 
by  deeds  duly  stamped  and  recorded,  and  afterwards  filed, a  bill  to  correct  a  mistake  in  the 
latter  conveyance  to  B.,  but  pendente  lite  conveyed  to  C,  who  had  no  notice  of  the  prior  con- 
veyances by  unstamped  and  unrecorded  deeds,  all  his  interest  in  the  mine.  Held,  that  what- 
ever equities  A.  could  have  conveyed  to  any  one,  as  against  his  prior  vendees,  had  already 
been  conveyed  to  R,  of  which  conveyance  C.  had  notice,  and  that  therefore  all  that  C.  could 
poesibly  acquire  was  the  equity,  if  such  existed,  on  which  a  reformation  of  A.'s  deed  to  B. 
might  be  obtained.    Kinney  t;.  Consolidated  Virginia  Mining  Co.,  4  Saw.,  882. 

§  43.  Lis  peiiflens. —  The  general  principles  by  which  a  third  person  is  charged  with  notice 
under  the  doctrine  of  lis  pendens  is  that  the  notice  attaches  only  to  the  thing  which  is  the 
subject-matter  of  the  suit.    In  re  Great  Western  Telegraph  Co.,*  6  Biss.,  383. 

^  4d.  In  regard  to  promissory  notes,  fair  upon  their  face,  an  indorsee  is  not  bound  to  in- 
quire into  the  consideration  of  the  note  or  the  circumstances  out  of  which  it  grew.  So  a  bona 
*fide  indorsee  of  a  note  is  not  charged  with  notice  by  a  pending  suit  to  declare  void  a  contract 
made  by  the  litigating  parties.     Ibid, 

%  44.  A  person  purchasing  municipal  bonds  with  actual  knowledge  of  a  suit  pending  to 
aroid  the  bonds  is  not  an  innocent  holder.  His  position  is  no  better  than  that  of  his  vendor 
or  indorser,  although  the  paper  was  purchased  before  maturity,  Durant  v.  Iowa  County,  1 
Woolw.,  69. 

§  4o.  To  make  the  pendency  of  a  suit  notice,  so  as  to  affect  the  conscience  of  a  purchaser, 
it  is  essential  that  the  court  have  jurisdiction  over  the  thing.  Carrington  v.  Brents,  1  McL., 
1«7. 

§  46.  The  pendency  of  a  suit  cannot  operate  as  notice  until  after  the  service  of  process  or 
publication.  Dunn  v.  Games,  1  McL.,  831.  Held,  that  a  purchase  of  real  estate  in  Virginia 
pending  a  suit  is  void,  though  the  notice  of  the  suit  is  not  filed  and  recorded  pursuant  to  the 
provisions  of  the  code.     Rutherglen  r.  Woolf,*  1  Hughes,  78. 

§  47.  Where  a  defendant  in  ejectment  aliens  the  property  in  dispute  while  the  proceedings 
are  pending,  and  the  plaintiff  ultimately  recovers,  the  vendee  cannot  set  up  the  statute  of 
limitations  as  against  such  plaintiff,  although  by  reason  of  vexatious  delays  in  the  suit  he 
and  his  vendor  have  been  able  to  keep  the  plaintiff  out  for  the  period  required  by  statute  to 
give  title  by  possession  uuder  color  of  title.     Walden  v,  Bodley*s  Heirs,  9  How.,  34. 

g  48.  Where  a  vessel,  having  become  subject  to  a  lien  for  damage  by  a  collision,  afterwards 
comes  within  the  proper  jurisdiction  in  which  to  be  subject  to  libel,  such  presence  being 
known  to  the  libelants  and  no  action  being  taken,  a  libel,  filed  four  years  after  the  collision, 
will  not  affect  the  rights  of  bona  fide  purchasers  without  notice.  And  where,  pending  the  col- 
lision cause,  one  of  the  original  purchasers  sells  his  part  of  the  vessel  to  the  other,  such  part 
will  be  subject  to  no  greater  liability  than  that  which  attached  to  it  in  the  hands  of  the  seller, 
as  one  who  has  bought  in  good  faitli,  without  notice  of  an  equity,  can  convey  a  good  title  to 
a  purchaser,  whether  he  has  or  has  not  notice  of  the  equity.    The  D.  M.  French,  1  Low.,  43, 

§  49.  Where  bonds  are  secured  by  lien,  and  an  equitable  suit  is  brought  to  enforce  the  lien 
claimed  upon  property  in  the  bands  of  the  defendants,  who  are  not  charged  on  the  bonds  in 
aojr  other  sense  than  that  there  is  a  lien  upon  their  property,  such  suit  operates  as  a  Zis  pen- 

37 


§§  50-67.  NOTICE. 

clena  in  regard  to  all  defenses  set  up  to  the  lien,  on  the  principle  that  the  causes  of  action  on 
the  bonds,  protected  by  established  rules  of  law  against  the  consequences  of  lis  pendens,  are 
independent  of,  and  entirely  collateral  to,  causes  of  action  arising  out  of  the  lien.  Stevens  v. 
The  Railroads,  4  Fed.  R.,  97. 

§  50.  In  chancery  it  is  settled  that  a  lis  pendens  is  created  by  Rling  a  bill  and  actual  service 
of  the  subpoena.    Fowler  v.  Byrd,  Hemp.,  218. 

§  51.  The  rule  that  ail  persons  are  bound  to  take  notice  of  a  pending  suit  does  not  apply  to 
negotiable  securities.    Marshall  v.  Town  of  Elgin,  8  Fed.  R.,  783;  8  McC,  85. 

§  52.  The  pl^a  of  lis  pendens  in  a  foreign  countiy  is  not  a  good  plea  in  abatem^it.  Lyman 
v.  Brown,  2  Curt.,  659. 

^  53.  A  purchaser  of  bonds  for  value,  before  maturity,  who  had  no  actual  notice  of  any 
irregularity  in  the  issuing  of  such  bonds,  or  as  to  their  invalidity,  is  unaffected  by  the  pend- 
ency, at  the  time  of  the  purchase!  of  a  suit  to  declare  the  bonds  invalid.  Phelps  v.  Town  of 
Lewiston,  15  Blatch.,  181. 

§  54.  An  order  issued  by  the  court  requiring  a  judgment  debtor  to  appear  for  an  examina- 
tion touching  his  property,  under  the  Ohio  code,  does  not  constitute  a  lis  pendens  so  as  to  pre- 
vent him  from  mortgaging  his  property  after  service  of  notice  upon  him,  but  before  his 
appearance.    Gregory  v.  Hewson,  1  Bond,  277. 

§  55.  A  person  who  purchases  property  pendente  lite  does  so  at  his  peril,  and  is  as  conclu- 
sively bound  by  the  results  of  the  litigation,  whatever  they  may  be,  as  if  he  had  been  a  party 
to  it  from  the  outset.    Tilton  v.  Cofield,  8  Otto,  168. 

§  56.  The  rule  that  persons  dealing  with  property  are  bound  to  take  notice  of  a  suit  pend- 
ing with  regard  to  the  title  thereto,  and  will,  on  their  peril,  purchase  the  same  from  any  of 
the  parties  to  the  suit,  does  not  apply  to  negotiable  securities  purchased  before  maturity. 
Such  securities  are  exempt  from  the  rule,  whether  created  before  the  suit  or  during  its  pend- 
ency, and  whether  the  suit  relates  to  their  origin  or  transfer.  Ck>unty  of  Warren  v.  Marcy, 
7  Otto,  96. 

§  57.  Parties  who  by  themselves  or  their  couusel  have  had  notice  of  proceedings  in  a  fed- 
eral court  with  reference  to  certain  property,  cannot  claim  to  be  bona  fide  purchasers  under 
proceedings  in  a  state  court  touching  the  same  matter.  Bill  v.  New  Albany  R.  Co.,  2  Biss., 
390. 

§  58«  Where  an  attachment  is  properly  issued,  notice  of  lis  pendetis  may  be  filed  in  the 
clerk's  office.    United  States  v,  Stevenson,  1  Abb.)  495. 

§  59.  The  pendency  of  a  suit  is  not  constructive  notice  to  purchasers  of  negotiable  paper 
which  is  the  subject  of  such  suit.    Preble  v.  Board  of  Supervisors,  8  Biss.,  858. 

g  60.  A  suit  not  prosecuted  to  a  decree  or  judgment  is  not  constructive  notice  to  a  person 
not  B.  pendente  lite  purchaser.    Alexander  r.  Pendleton,  8  Or.,  462.  ' 

§  61.  Where  there  are  three  distinct  and  independent  suits,  with  an  interval  of  one  year 
between  the  first  and  second,  and  two  years  between  the  second  and  third,  the  doctrine  of  lis 
pendens  does  not  apply.    Lee  County  v,  Rogers,  7  Wall.,  181. 

§  62.  A  purchaser  pendente  lite  and  those  holding  under  him  are  chargeable  with  no- 
tice, and  must  be  considered  as  having  purchased  subject  to  the  results  of  the  pending 
suit.  Nor  is  the  title  of  such  purchaser  fortified  by  the  fact  that  a  decree  pro  confesso,  by  a 
default  on  the  publication  of  notice,  was  made  against  a  claimant  now  claiming  under  the 
ultimate  decree  declaring  his  claim  invalid,  and  that  very  soon  after  this  and  before  that 
default  was  set  aside,  the  purchase  was  made  and  the  deed  received  from  one  of  the  parties 
to  the  suit  Such  purchaser  was  bound  to  know  the  inconclusive  character  of  the  decree  pro 
confesso f  and  that  by  the  state  law  such  decree  could  be  set  aside  by  the  appearance  of  the 
absent  defendant,  and  motion  to  that  effect,  especially  where  such  purchaser  is  the  attorney 
of  one  of  the  parties  to  the  suit.    Gay  v.  Parpart,  16  Otto,  679. 

§  63.  A  creditor's  bill  does  not  create  a  lis  pendens,  operating  as  notice  as  to  real  estate, 
unless  it  be  so  definite  in  the  description  that  any  one  reading  it  can  learn  thereby  what  prop- 
erty is  intended  to  be  made  the  subject  of  litigation,  and  if  not  thus  definite  it  will  be  post- 
poned to  a  junior  bill  which  is  properly  drawn.     Miller  v.  Sherry,  2  Wall,  287. 

g  64.  If  the  person  holding  the  legal  title  is  not  made  a  party  to  a  creditor's  bill,  the  title  of 
a  purchaser  pendente  lite  will  hold  good.    Ibid. 

§  65.  In  Louisiana  lis  pendens  must  be  pleaded  as  in  limine  litis,  Barras  v.  Bid  well,  8 
Woods,  5. 

§  66.  Notice  to  the  stockholders  of  a  corporation  of  the  facts  which  constitute  the  alleged 
fraud  by  means  of  which  a  decree  was  obtained  against  the  corporation  is  sufficient  to  con- 
clude the  corporation  where  the  stockholders  had  an  opportunity  to  intervene  and  defend,  but 
did  not  do  so.    Pacific  Railroad  v.  Missouri  Pacific  R'y  Co.,  12  Fed.  R,  641. 

§  67.  Where  a  former  shareholder  attends  a  meeting  of  the  board  of  directors  of  a  corpora- 
tion, Hiese  being  but  four  of  the  five  directors  present,  and  purchases  property  of  the  direct- 
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ore,  knowing  that  one  of  their  number  was  absent,  he  cannot  claim  to  be  a  bona  fide  purchaser 
without  notice,  where  due  notice  of  the  meeting  had  not  been  given  to  the  absent  director  as 
required  by  the  by-laws  of  the  corporation.  Farweil  v,  Houghton  Ck>pper  Works,  8  Fed. 
R.,  66. 

§  68.  The  knowledge  of  stockholders  in  a  corporation,  the  former  owners  of  the  property 
now  owned  by  the  corporation,  will  not  affect  the  corporatiou  with  notice  of  a  lien  when 
there  are  other  stockholders  who  took  stock  in  ignorance  of  the  claim.  The  Admiral,*  8 
Law  Rep.  (N.  S.),  91. 

§  69.  A  notice  to  a  stockholder,  or  to  a  party  who  afterwards  becomes  an  officer  in  the 
company,  is  not  notice  to  the  corporation.  The  fact  that  a  party  receiving  notice  afterwards 
becomes  an  officer  in  the  company  will  not  make  it  obligatory  upon  him  to  give  that  notice, 
before  received,  to  the  company.     Ibid,  ^ 

§  70.  Where  the  president  and  cashier  of  a  bank  are  members  of  an  insolvent  firm,  and 
have  notice,  as  members,  of  the  insolvency  of  their  firm,  such  notice  is  to  be  deemed  notice 
to  the  bank  so  as  to  invalidate  a  transfer  of  property  from  the  firm  to  the  bank  a  few  days 
before  suspension  of  business  by  the  former.  Nisbit  v,  Macon  Bank,  12  Fed.  R.,  686 ;  4 
Woods,  4S4. 

§  71.  Transfer  of  stock. —  Upon  transfer  of  bank  stock  from  A.  to  B.,  notice  to  the  board  of 
directors  that  B.  is  to  hold  as  trustee  only  is  notice  to  the  bank,  and  precludes  the  banking 
corporation  from  applying  the  stock  to  its  own  use,  for  the  debt  of  B.,  to  the  prejudice  of  the 
rights  of  the  known  cestuia  que  titist,  unless  the  power  to  appropriate  in  such  cases  is  ex- 
pressly given  by  the  charter.    Mechanics*  Bank  of  Alexandria  v,  Seton,  1  Pet.,  299. 

g  73.  Stock. —  Where  a  corporation  paid  for  certain  mineral  land  in  stock  which  was  issued 
to  the  directors  as  paid-up  stock,  and  it  ultimately  developed  that  gross  fraud  had  been  per- 
petrated between  the  parties  to  the  sale  and  purchase  of  the  mineral  land,  held,  that  as  be- 
tween the  corporation  and  innocent  purchasers  of  the  stock  in  open  market  without  notice, 
knowledge,  or  means  of  knowledge  of  the  fraud,  the  shares  of  stock  were  paid  up  as  shown 
by  the  books  of  the  corporation.    Foreman  v,  Bigelow,  4  Cliff.,  608. 

§  78.  An  executor  having  bank  stock  devised  to  him  in  trust  to  pay  the  dividends  to  cer- 
tain persons  transferred  the  stock,  for  his  own  private  purposes,  to  a  third  person  on  the 
books  of  the  bank,  with  the  assent  of  the  officers  of  the  same,  who  issued  a  certificate  to  such 
third  person,  on  the  faith  of  which  he  made  advances  and  incurred  liabilities  for  the  individ- 
ual benefit  of  the  executor.  Held,  1st,  that  such  third  person,  having  no  notice  of  the  mis- 
application of  the  money,  or  of  the  source  of  the  executor^s  title,  was  entitled  to  hold  the 
stock ;  2d,  that  the  bank  which  issued  the  certificate,  having  had  notice  that  the  stock  be- 
longed originally  to  the  testator,  was  bound  to  look  to  the  title  of  the  executor  under  the 
will,  before  it  permitted  a  transfer,  and  having  had  notice  of  the  application  of  the  funds  to 
the  executor's  private  use,  was  liable  for  the  stock  to  the  persons  entitled  under  the  will. 
Lowry  ix  Commercial  &  Farmers'  Bank,*  8  Am.  L.  J.,  111. 

§  74.  To  corporation. — Where  the  treasurer  of  a  corporation  was  also  the  managing  agent 
of  the  corporation,  held,  that  notice  to  be  given  to  the  corporation  was  properly  given  to  him 
instead  of  the  board  of  directors,  assembled  for  the  transaction  of  business.  New  England 
Car  Spring  Co.  v.  Union  India  Rubber  Co.,  4  Blatch.,  1. 

§  75.  Commercial  paper.— Where  bonds  of  a  corporation,  negotiable  by  delivery,  were 
stolen,  and  sold  before  maturity  to  a  bona  fide  purchaser  without  notice,  held,  that  the  pur- 
chaser took  a  good  title  to  the  bonds,  and  to  the  coupons  which  were  not  due,  but  not  to  the 
overdue  coupons.    Gilbough  v,  Norfolk  &  Petersburg  R.  Co.,  1  Hughes,  410. 

S  76.  The  mere  fact  that  coupons  for  interest  upon  bonds  of  a  municipal  corporation  are  over- 
due and  unpaid  when  such  coupons  are  purchased  is  not  of  itself  sufficient,  without  other 
circumstances  to  put  the  purchaser  on  his  guard,  to  charge  such  purchaser  with  notice  of 
defenses  to  the  bonds,  especially  where  the  record  shows  tliat  the  sale  of  the  bonds,  during  all 
of  the  time  when  the  cou[)ons  were  maturing,  was  restrained  by  an  injunctional  order,  which 
was  dissolved  after  the  coupons  had  become  due,  but  before  the  purchatse  of  the  same.  Preble 
V.  Board  of  Supervisors,  8  Biss.,  858. 

§  77.  Notice  to  bankers  of  the  loss  of  overdue  commercial  paper  is  binding  upon  them,  and 
if  they  afterwards  purchase  such  paper  in  the  course  of  their  business,  they  are  liable  for  the 
value  thereof  to  the  real  owners.    Vermilye  u  Adams  Express  Co.,  21  Wall.,  138. 

g  78.  Bills  of  exchange  drawn  on  the  secretary  of  war  by  army  officers  were  accepted  by 
the  former  and  purchased  by  A.  before  maturity.  Before  making  the  purchase,  A.  was  in- 
formed by  a  public  officer  that  there  was  an  **  express  law  "  prohibiting  the  secretary  from 
making  direct  advance  payment  to  army  contractors,  but  that  it  was,  and  had  been,  "  the 
custom  of  the  department "  to  accept  such  bills.  Held,  that  this  was  sufficient  notice  to  A.  of 
the  illegality  of  the  paper,  to  render  the  acceptance  void  in  his  hands.  Peirce  v.  United 
fitatee,^  1  Ct  CL,  270. 
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g  79.  Where  the  question,  whether  coupons  surrendered  by  the  holder  were  merely  sold,  or 
delivered  up  for  payment  and  cancellation,  depended  upon  the  intention  of  the  holder,  held, 
that  intention  to  sell  might  be  inferred  from  actual  or  constructive  notice  that  purchase  and 
not  payment  was  being  made ;  and  that  where  the  coupons  were  not  paid  in  the  usual  man- 
ner, by  the  officers  or  ageiits  of  the  company,  at  the  place  designated  for  payment,  but,  after 
examination,  were  sealed  up  in  an  envelope,  and  the  holder  directed  to  go  elsewhere  to  get  his 
money,  which  he  did,  and  the  coupons  were  not  delivered  up  to  the  company,  such  construct- 
ive notice  must  be  inferred.     Duncan  v.  Mobile  &  Ohio  R.  Co.,  8  Woods,  607. 

§80.  Fraudulent  conyeyancen. —  The  rule  in  equity  that  a  vendee,  after  notice  of  the 
vendor's  fraud,  is  only  protected  as  to  payment  made  l>efore  such  notice,  cannot  be  applied  in  a 
case  at  law.     Sousteby  v,  Keeley,  2  McC,  103;  11  Fed.  R.,  578  (Fraud,  §§  540-42). 

S  81.  Appointment  of  guardian. —  Wher»  the  la^t'  authorizes  the  appointment  of  a  guard- 
ian **  after  notice  given  to  all  persons  interested,"  such  notice  is  necessary  to  give  jurisdic- 
tion, and  the  record  must  show  that  notice  was  given  or  the  appointment  will  be  void. 
Seavens  v.  Gerke,  8  Saw. .  353. 

§  82.  Ownership  of  telegraph. —  Where  by  contract  a  telegraph  company  was  allowed  to 
construct  its  line  of  telegraph  wires  along  the  track  of  a  railroad  company,  such  lines  being 
under  the  (Control  and  operation  of  the  telegraph  company,  as  evidenced  by  the  printed  mes- 
sage blanks  used,  and  the  fact  that  all  the  telegraph  business  was  done  in  the  name  of  the 
telegraph  company,  held,  that  a  purchaser  of  the  railroad,  at  a  foreclosure  sale,  did  not 
acquire  any  title  to  the  telegraph  line  as  a  bona  fide  purchaser  thereof  for  value  and  without 
notice.     Western  Union  Telegraph  Co.  v.  Burlington  &  Southwestern  R'y  Co.,  8  McC,  180. 

§  88.  Trustee  for  ereditors. —  Where  A.  gave  to  B.  a  deed  of  trust  preferring  certain 
creditors,  holders  of  notes  forged  by  him,  in  the  expectation  that  if  the  notes  were  paid  no 
prosecution  would  be  instituted  against  him,  held,  that  notiqe  to  the  trustee,  B.,  of  A.'s  hopes 
and  expectations  was  not  notice  to  the  creditors  so  as  to  render  the  deed  of  trust  void,  as  a 
contract,  the  consideration  of  which  was  the  compounding  of  a  felony.  Brooks  v.  Marbury, 
11  Wheat.,  78. 

§  84.  Exempt  property. — Where  goods  were  set  apart  by  decree  of  the  court  as  an  exemp- 
tion for  the  benefit  of  the  family,  and  such  goods  were  sold  by  the  head  of  the  family,  in  con- 
junction with  his  business  partner,  held,  that  the  purchaser  took  no  title,  as  he  was  bound  to 
know  that,  by  the  laws  of  the  state,  such  property  could  not  be  sold  by  the  husband  without 
the  wife  joining  in  the  sale.     In  re  Smith,  2  Hughes,  307. 

§  85.  Notice  to  counsel.— Where  A.,  a  trust  executor,  through  his  counsel,  B.,  paid  to  C. 
a  sum  of  money  according  to  the  direction  of  the  will  of  his  testate,  C.  having  been  adjudged 
bankrupt  and  an  assignee  appointed  more  than  two  years  prior  to  such  payment,  Jield,  that 
the  executor  was  chargeable  with  notice  of  C.'s  bankruptcy,  by  i-eason  of  the  knowledge  of 
his  counsel,  B.,  although  the  executor  himself  had  no  knowledge  of  the  bankruptcy  proceed- 
ings, and  the  same  had  wholly  escaped  the  mind  of  B.,  at  the  time  the  payment  was  made. 
Beecher  v.  Gillespie,  6  Ben.,  356. 

§  8C*.  Notice  of  insolvency. —  Where  A.,  being  engaged  in  extensive  business  operations, 
pays  an  extraordinarily  large  discount  for  a  loan,  such  fact  is  not  notice,  to  the  parties 
making  the  loan,  of  his  insolvency,  although  commercial  paper  similar  to  A.'s  was  at  the 
same  time  selling  at  high  rates,  if  it  appear  that  A.^s  pressing  need  of  money,  by  reason  of 
his  desire  to  hold  large  quantities  of  salable  products  for  more  favorable  prices,  w^as  not  in- 
consistent with  his  pretensions  as  a  man  of  means.    Golson  v.  Neihoff,*  5  N.  B.  R.,  56. 

§87.  Innocent  persons. —  When  one  of  two  innocent  persons  must  suffer,  the  one  guilty 
of  negligence,  or  who  fails  to  use  the  means  within  his  reach  to  acquire  information  which 
would  have  avoided  the  injury,  must  bear  the  loss.     The  Monte  Allegre,  9  Wheat.,  616. 

§  88.  By-laws  of  a  town. —  One  who  owns  real  estate  in  a  town  is  bound  to  take  notice  of 
its  charier,  by-laws  and  ordinances.  Thus,  where  an  ordinance  permitted  property  owners 
to  give  their  notes  for  the  taxes  due,  thereby  creating  an  equitable  lien  upon  the  property, 
lieldf  that  a  purchaser  of  the  property  was  liable  for  such  equitable  liens  on  the  property 
which  attached  to  it  while  in  the  hands  of  its  former  owner.  Corporation  of  Georgetown  v. 
Smith,  4  Cr.  C.  C,  91. 

§  89.  Notice  to  a  deputy  marshal  who  performs  an  act  is  notice  to  the  marshal  himself. 
United  States  v.  Bank  of  Arkansas,  Hemp.,  460. 
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NOVATION — OATHS.  §§  1-8. 

NOVATION. 

See  Contracts. 


NUISANOR 
See  Crixes;  Equitt;  Torts  ;Watbs-coub8E8. 


NUL  TIEL  EECORD. 

See  Plbadino. 


OATHS. 

[8ee  Afftdatxt;  NoTAaT  Pubuc] 

§  1.  Who  ma  J  administer. — A  judge  of  a  district  court  of  the  United  States  has  power  to 
administer  oaths  incident  to  his  judicial  office,  or  pertaining  to  matters  arising  in  his  own 
court,  and  hence  may  administer  to  the  clerk  of  the  United  States  court  for  his  district  the 
oath  which  is  required  by  law  to  be  made,  by  such  clerk,  to  his  accounts  with  the  govern- 
ment.   United  States  v,  Ambrose,  2  Fed.  R.,  556. 

^  2.  A  United  States  consul  at  Mexico  was  appointed  minister,  whereupon  he  took  and  sub- 
scribed the  oath  required  by  the  act  of  July  2,  1862  (13  Stat,  at  L.,  p.  502),  before  the  consul- 
(;eneral  of  Switaserland.  Held,  that  he  was  entitled  to  no  pay  as  minister  under  the  above 
act,  as  the  consul-general  of  Switzerland  had  no  right  in  the  premises,  and  was  not  a  proper 
party  before  whom  to  take  the  oath.    Otterbourg  v.  United  States,*  5  Ct.  CI.,  480. 

§  3.  A  county  judge  having  power  to  administer  oaths  may  administer  them  in  any  county 
in  the  state.    Voce  v.  Lawrence,  4  McL.,  208. 

g  4.  A  state  master  in  chancery  is  not  authorized  by  any  act  of  congress  to  administer 
oaths.  Hence  affidavits  made  before  such  master  cannot  be  read  in  evidence,  when  offered 
in  chancery,  in  a  United  States  circuit  court.  Haight  v.  Proprietors  of  the  Morris  Aqueduct, 
4  Wash.,  401. 

§  9.  A  deputy  clerk,  being  authorized  by  the  court  to  act  during  the  absence  of  the  clerk, 
has  the  right  to  administer  oaths  in  bankruptcy,  and  such  oaths  are  presumed  to  be  adminis- 
tered in  the  presence  of  the  court  and  by  virtue  of  its  authority.  ^  United  States  t;.  Nihols,  4 
McU,  23. 

$  6.  Upon  the  presentation  in  evidence,  in  the  United  States  circuit  court  for  the  District 
of  Columbia,  of  a  deposition  taken  in  Louisiana  before  a  person  who  called  himself  '*  a  commis- 
sioner duly  appointed  by  the  district  court  of  the  United  States  for  the  eastern  district  of  Loui- 
aiana,  under  and  by  virtue  of  the  act  of  congress  entitled  '  An  act  for  the  more  convenient  taking 
of  affidavits  and  bail  in  civil  causes  depending  in  the  courts  of  the  United  States  * "  (act  of  Feb- 
ruary 20, 1812),  it  was  contended  that  the  commissioners,  under  the  act  of  1812,  were  only 
authorized  to  take  depositions  in  causes  depending  in  their  own  courts,  or  in  the  district 
courts,  under  the  act  of  1817.  Held,  that  the  deposition  might  be  read  in  evidence.  Whit- 
ney t;.  Huntt,  5  Cr.  C.  C,  120. 

§  7.  Where  an  act  of  congress  requires  a  person  claiming  pre-emption  rights  to  make  oath 
of  entry,  etc.,  such  oath,  under  the  usage  of  the  proper  department  of  the  government,  may 
be  administered  by  a  state  officer  having  power  to  administer  oaths.  United  States  v,  Win- 
chester, 2  McL.,  135. 

g  8.  Under  a  rule  of  the  court  ordering  **  that  petitioners  residing  out  of  the  county  of  W. 
may  verify  their  petitions  before  the  county  clerk  of  the  county  in  which  they  reside,  and  the 
clerks  of  the  different  counties  of  this  district  are  hereby  appointed  commissioners  to  admin- 
ister oaths  to  petitioners  applying  for  the  benefit  of  the  bankrupt  law,"  held,  that  county 
clerkB  outside  of  the  county  of  W.  had  no  power  to  administer  oaths  to  persons  residing  out- 
side of  their  respective  counties.    United  States  v,  Deming,  4  McL.,  8. 
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§  9.  A  justice  of  the  peace  is  not  incompetent  to  administer  the  oath  upon  the  taking  of  a 
deposition,  by  reason  of  his  being  deponent's  counsel.    AtlEinson  v,  Gienn,  4  Cr.  C.  C,  184. 

g  10.  An  attachment  issued  upon  affidavit  is  not  insufficient  by  reason  of  the  affidavit  hav- 
ing been  taken  before  a  clerk  of  the  circuit  court  in  vacation,  the  clerk  having  power  to 
administer  oaths  in  vacation,  in  such  cases.    James  v,  Jenkens,  Hemp.,  189. 

§  11.  Although  there  is  no  statute  of  the  United  States  which  expressly  authorizes  any 
justice  of  the  peace  of  a  state  to  administer  an  oath  in  support  of  auy  claim  against  the 
United  States  under  the  act  of  July  6,  1S32,  the  secretary  of  the  treasury,  in  order  to  carry 
into  effect  the  authority  given  to  him  to  liquidate  and  pay  the  claims  referred  to  in  such  act, 
having  established  a  regulation  authorizing  justices  of  the  peace  to  administer  such  oaths, 
held^  that  by  virtue  of  bis  implied  power  to  make  such  regulations,  oaths  thus  administered 
would  be  within  the  purview  of  the  act  of  March  1,  1828.     United  States  {?.  Bailey,  9  Pet., 

388. 

§  12.  Presumption. —  An  officer  of  the  customs,  duly  commissioned,  and  acting  in  the 
duties  of  his  office,  is  presumed  to  hare  taken  the  regular  oaths.  United  States  v.  Bach- 
elder,  2  Gall.,  15. 

§  18.  Affirmation. —  A  juror  cannot  be  i)ermitted  to  make  solemn  affirmation  in  lieu  of 
oath,  unless  it  be  contrary  to  his  religious  principles  to  take  an  oath  on  any  occasion.  Bryan's 
Case,  1  Cr.  C.  C,  151. 

g  14.  A  juror  not  a  quaker  nor  attached  to  any  particular  religious  sect  will  not  be  per- 
mitted to  affirm  simply  because  he  prefero  affirming  to  swearing.  Mclntire's  Case,  1  Cr.  C. 
C,  157. 


OBJECTIONS, 
See  Afpeai£;  Etidence;  Pbactick. 


OBLIGATION  OF  CONTRACTS. 
See  Constitution  and  Laws. 


OBSCENE  ARTICLES. 

[As  to  non-mailable  matter,  see  Cbimcs.] 

An  information  founded  on  the  act  of  1857,  chapter  68,  was  filed  against  one  case  of  stereo- 
scopic slides,  alleging  them  to  be  indecent  and  obscene,  and  praying  for  their  condemnation 
and  destruction.  A  part  of  the  slides  were  admitted  to  be  indecent,  but  as  to  the  rest  the  gen- 
eral issue  was  filed.  Held,  that  those  only  which  were  found  to  be  indecent  could  be  oon- 
demned  and  destroyed.  But  it  seems  that  if  the  information  had  alleged  that  those  which 
were  not  indecent  were  imported  in  the  same  package  with  those  which  were  indecent,  proof 
of  that  fact  would  have  authorized  their  forfeiture.  United  States  v.  One  Case  Stereoscopic 
Slides/  1  Spr.,  467. 


OCCUPYING  CLAIMANTS. 

See  Land. 
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OFFICEKS. 

[See  Courts;  Govkrnmbst;  Wbitb.    As  to  duties  In  particular  cases,  see  the  appropriate  general  heads  of  thd 

work.] 


L  In  General.    Powers,  Duties  and  Lia- 

BIUTIES,  §§  1-200. 
n.  Besiqnation,  §§  201-219. 


III.  Appointment  and  Removal,  §§  220-256. 

IV.  United  States  Mabshal,  g§  257-883. 
Y.  Miscellaneous,  §§  884-452. 


I.   In  General.    Powers,  Duties  and  Liabilitibs. 

Summary  —  Office  and  officer  d^ned,  %  1. —  How  offices  to  he  eatablUhed;  agent  of  fortiflca- 
UoTis,  §  2. —  Illegal  appointment;  liahility  of  appointee,  §  3. —  Acts  requiring  judgment  and 
discretion,  §§  4,  5,  7.—  Liability  of  a  sheriff  as  conservator  of  the  peace,  %  6. 

§  1.  An  office  is  '*  a  public  charge  or  employment,"  and  he  who  performs  the  duties  of  the 
office  is  an  officer.  If  employed  on  the  part  of  the  United  States,  he  is  an  officer  of  the  United 
States.  Although  an  office  is  **  an  employment"  it  does  not  follow  that  every  employment 
is  an  office.  A  man  may  be  employed  under  a  contract,  express  or  implied,  to  do  an  act,  or 
perform  a  service,  without  becoming  an  officer.  But  if  the  duty  be  a  continuing  one,  which 
is  defined  by  rules  prescribed  by  the  government,  and  not  by  contract,  which  an  individual 
is  appointed  by  government  to  perform,  who  enters  on  the  duties  appertaining  to  his  station 
without  any  contract  defining  them,  if  those  duties  continue,  though  the  person  be  changed, 
it  seems  very  difficult  to  distinguish  such  a  charge  or  employment  from  an  office,  or  the  per- 
son performing  the  duties  from  an  officer.    United  States  v.  Maurice,  §§  8-17. 

§  2.  All  offices,  except  such  as  are  provided  for  in  the  constitution,  must  be  established  by 
legislative  enactment.  The  acts  of  congress  from  1794  to  1808,  empowering  the  president  to 
erect  fortifications,  and  appropriating  large  sums  of  money  to  enable  him  to  carry  these  acts 
into  execution,  do  not  establish  the  office  of  agent  of  fortifications.  The  army  regulations, 
le vised  in  September,  1816,  according  to  the  provisions  of  the  act  of  April  24,  1816,  recogniz- 
ing such  army  regulations,  and  providing  for  alterations,  in  connection  with  the  act  of  March 
2,  1821,  adopting  the  revisal  of  September,  1816,  established  such  office  in  August,  1818;  and 
the  duties  of  said  office  were  prescribed  by  such  army  regulations.    Ibid, 

§  8.  An  irregular  appointment  to  an  office  does  not  absolve  the  person  appointed  from  the 
legal  and  moral  obligation  of  accounting  for  public  money  which  has  been  placed  in  his  hands 
in  consequence  of  such  appointment.    Ibid, 

g  4.  A  public  officer  is  not  liable  to  an  action,  if  he  falls  into  error,  in  a  case  where  the  act 
to  be  done  is  not  merely  a  ministerial  one,  but  is  one  in  relation  to  which  it  is  his  duty  to 
exercise  judgment  and  discretion,  even  though  an  individual  may  suffer  by  his  mistake. 
Kendall  v,  Stokes,  §§  18-21. 

§  5.  In  the  settlement  of  accounts  properly  belonging  to  the  postoffice  department,  upon 
which  it  was  the  duty  of  the  postmaster-general  to  exercise  his  judgment,  where  he  com- 
mitted an  error,  in  supposing  that  he  had  a  right  to  set  aside  allowances  for  services  rendered 
np^n  which  his  predecessor  in  office  had  finally  decided,  but  as  the  case  admits  he  had  acted 
^from  a  sense  of  public  duty  and  without  malice,  his  mistake  in  a  matter  properly  belonging 
to  the  department  over  which  he  presided  can  give  no  cause  of  action  against  him.  (McLean, 
J.,  dissented.)    Ibid, 

%  6.  Though  the  powers  and  duties  of  a  sheriff  as  conservator  of  the  peace  are  not  strictly 
judicial,  still  the  preservation  of  the  peace  is  a  public  duty,  for  neglect  of  which  he  is  amen- 
able to  the  public,  and  punishable  by  indictment  only.  To  render  him  liable  to  a  civil  action 
for  acts  not  simply  ministerial,  the  plaintiff  must  allege  and  prove,  1,  that  he  had  a  right  or 
privilege;  2,  that  by  the  act  of  the  officer  he  was  hindered  from  the  enjoyment  of  it;  and,  3, 
that  the  act  was  done  maliciously.  So,  in  an  action  upon  a  sheriff's  official  bond,  where  the 
plaintiff  alleged  that,  while  engaged  in  his  lawful  business,  certain  evil-disposed  persons 
came  about  him,  hindered  and  prevented  him,  threatened  his  life,  with  force  of  arms  de- 
manded of  him  a  large  sum  of  money,  and  imprisoned  and  detained  him  for  the  space  of  four 
days,  and  until  he  paid  them  the  sum  of  $2,500  for  his  enlargement;  that  the  sheriff  being 
present,  plaintiff  applied  to  him  for  protection,  and  requested  him  to  keep  the  peace  of  the 
state  of  Maryland ;  that  the  sheriff  neglected  and  refused  to  protect  and  defend  the  plaintiff, 
and  to  keep  the  peace,  etc.,  whereby  his  bond  became  forfeited,  and  action  accrued  to  the 
plaintiff, —  held,  that  the  sheriff  was  not  liable.     South  v.  State  of  Maryland,  §§  22-24. 

g  7.  Report  having  been  made  by  the  warehouse  keeper  that  certain  goods  were  in  a  perish- 
ing condition,  the  collector  directed  an  examination  of  them  to  be  made  by  two  United  States 
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appraisers,  and  upon  report  by  tbem  that  the  goods  were  m  a  perishing  condition,  and  that 
an  immediate  sale  was  necessary,  the  collector  ordered  them  to  be  sold.  They  were  sold  at 
auction,  but  only  on  a  da^s  notice,  and  at  prices  considerably  less  than  their  value.  Held, 
that  under  the  act  of  congress  of  August  6,  1846  (Dunlop,  (J.  S.  Laws,  1106),  providing  for  the 
sale  forthwith  '*  of  goods  of  a  perishable  nature,  and  all  gunpowder,  firecrackers,  and  ex- 
plosive substances"  deposited,  etc.,  as  to  the  true  condition  of  the  goods,  the  necessity  of  a 
sale,  and  the  degree  of  promptitude  required,  the  collector  was  pro  hac  vice  a  judicial  officer, 
and  if  he  fell  into  an  error,  where  the  act  done  was  not  purely  ministerial,  but  one  in  relation 
to  which  his  duty  was  to  exercise  his  judgment  and  discretion,  he  was  not  liable  in  an  action. 
If  a  discretion  was  reposed  in  him  by  law,  to  render  him  liable  it  must  be  proved  either  that 
he  exercised  the  power  confided  in  cases  not  within  his  jurisdiction,  or  in  a  manner  not  con- 
fided to  him,  as  with  malice,  ciiielty  or  wilful  oppression.  The  briefness  of  the  notice  could 
not  be  considered  j^er  «e  sufficient  evidence  of  fraud  or  corrupt  motive.  Gould  v,  Hammond, 
§§25.36. 
[NOTKS,—  See  §§  27-200.] 

UNITED  STATES  v.  MAURICE. 
(Circuit  Court  for  Virginia :  2  Marshall,  96-118.     1823.) 

Opinion  by  Marshall,  0.  J. 

Statement  of  Facts. —  This  is  an  action  of  debt  brought  upon  a  bond  exe- 
cuted on  the  18th  day  of  August,  1818,  in  the  penalty  of  $20,000,  with  the 
following  condition :  ^'  Whereas  the  said  James  Maurice  has  been  appointed 
agent  for  fortifications  on  the  part  of  the  United  States,  now,  therefore,  if  the 
said  James  Maurice  shall  truly  and  faithfully  execute  and  discharge  all  the 
duties  appertaining  to  the  said  office  of  agent,  as  aforesaid,  then  the  above 
obligation  to  be  void,"  etc.  The  breach  assigned  in  the  declaration  is,  that 
large  sums  of  money  came  to  the  hands  of  the  said  Maurice,  as  agent  of  forti- 
fications, which  he  was  bound  by  the  duties  of  his  office  faithfully  to  disburse 
and  account  for,  a  part  of  which,  namely,  $40,000,  he  has,  in  violation  of  his 
said  duty,  utterly  failed  to  disburse  to  the  use  of  the  United  States,  or  account 
for;  wherefore,  etc. 

The  defendants,  the  sureties  in  the  said  obligation,  prayed  oyer  of  the  bond, 
and  of  the  condition,  and  then  demurred  to  the  declaration.  The  plaintiff 
joined  in  the  demurrer.  The  defendants  also  pleaded  several  pleas,  on  some 
of  which  issue  has  been  made  up,  and  on  others  demurrer  has  been  joined. 

§  8.    What  constitutes  a  public  office. 

The  first  point  to  be  considered  is  the  demurrer  to  the  declaration.  The 
defendants  insist  that  the  declaration  cannot  be  sustained,  because  the  bond  is 
void  in  law,  ii  being  taken  for  the  performance  of  duties  of  an  office,  whicl^ 
office  has  no  legal  existence,  and  consequently,  no  legal  duties.  Ifo  violation 
of  duty,  it  is  said,  can  take  place  when  no  duty  exists. 

Since  the  demurrer  admits  all  the  facts  alleged  in  the  declaration  which  are 
properly  charged,  and  denies  that  those  facts  create  any  obhgation  in  law,  it 
must  be  taken  as  true  that  James  Maurice  was  in  fact  appointed  an  agent  of 
fortification  on  the  part  of  the  United  States ;  that  he  received  large  sums 
of  money  in  virtue  of  that  appointment,  and  has  failed  to  apply  it  to  the  pur- 
pose for  which  he  received  it,  or  to  account  for  it  to  the  United  States. 

As  the  securities  certainly  intended  to  undertake  that  Maurice  should  per- 
form the  very  acts  which  he  has  failed  to  perform,  and  as  the  money  of  the 
nation  has  come  into  his  hands  on  the  faith  of  this  undertaking,  it  is  the  duty 
of  the  court  to  hold  them  responsible,  to  the  extent  of  this  undertaking,  unless 
the  law  shall  plainly  interpose  its  protecting  power  for  their  relief,  upon  the 
principle  that  the  bond  creates  no  legal  obligation.    Is  this  such  a  bond? 
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The  first  step  in  this  inquiry  is  the  character  of  the  bond.  Does  it,  on  its  face, 
purport  to  be  a  mere  official  bond,  or  to  be  in  the  nature  of  a  contract?  This 
question  is  to  be  answered  by  a  reference  to  the  terms  in  which  its  condition 
is  expressed.  These  leave  no  shadow  of  doubt  on  the  mind.  The  condition 
refers  to  no  contract,  states  no  undertaking  to  perform  any  specific  act  — 
refers  to  nothing  —  describes  nothing  which  the  obligjor  was  bound  to  do,  ex- 
cept to  perform  the  duties  of  an  officer.  It  recites  that  he  was  appointed  to 
an  office,  and  declares  that  the  obligation  is  to  be  void  if  he  "  shall  truly  and 
faithfully  execute  and  discharge  all  the  duties  appertaining  to  the  said 
office."  Of  the  nature  of  those  duties  no  information  whatever  is  given. 
Whether  the  disbursement  of  public  money  does  or  does  not  constitute  a  part 
of  them  is  a  subject  on  which  the  instrument  is  entirely  silent. 

The  bond,  then,  is,  on  its  face,  completely  an  official  bond,  given,  not  for  the 
performance  of  any  contract,  but  for  the  performance  of  the  duties  of  an  of- 
fice, which  duties  were  known  and  had  been  prescribed  by  law  or  by  persons 
authorized  to  prescribe  them. 

In  his  declaration  the  attorney  for  the  United  States  has  necessarily  taken 
up  this  idea  and  proceeded  on  it.  In  his  assignment  of  breaches  he  states  that 
the  said  James  Maurice  had  been  appointed  agent  of  fortifications,  and  alleges 
that  he  had  not  performed  the  duties  of  the  said  office  nor  kept  the  condition 
of  his  bond,  but  that  the  said  condition  is  broken  in  this,  that  while  he  held 
and  remained  in  the  said  office  divers  large  sums  of  money  came  to  his  hands,  as 
agent  of  fortifications,  which  he  was  bound  by  the  duties  of  his  office  faithfully 
to  disburse  and  account  for;  a  part  of  which,  $40,000,  he  has,  in  violation  of 
his  said  duty,  utterly  failed  to  disburse  or  account  for.  On  this  breach  of 
his  official  duty,  which  is  alleged  to  constitute  a  breach  of  the  condition 
of  his  bond,  the  action  is  founded.  No  allusion  is  made  to  any  other  circum- 
stance whatever  as  giving  cause  of  action. 

The  suit,  then,  is  plainly  prosecuted  for  a  violation  of  the  duty  of  office, 
which  is  alleged  to  constitute  a  breach  of  an  official  bond.  The  court  must, 
on  this  demurrer,  at  least,  so  consider  it,  and  must  decide  it  according  to  those 
rules  which  govern  cases  of  this  description.  This  being  a  suit  upon  an  official 
bond,  the  condition  of  which  binds  the  obligors  only  that  the  officer  should 
perform  the  duties  of  his  office,  it  would  s^em  that  the  obligation  could  be 
only  co-extensive  with  these  duties.  What  is  their  extent?  The  defendants 
contend  that  no  such  office  exists;  that  James  Maurice  was  never  an  officer, 
,and,  of  consequence,  was  never  bound  by  this  bond  to  the  performance  of  any 
duty  whatever. 

To  estimate  the  weight  of  this  objection,  it  becomes  necessary  to  examine 
the  constitution  of  the  United  States  and  the  acts  of  congress  in  relation  to 
this  subject.  The  constitution,  article  2,  section  2,  declares  that  the  president 
"shall  nominate,  and,  by  and  with  the  advice  and  consent  of  the  senate,  shall 
appoint  ambassadors,"  etc.,  "and  all  other  officers  of  the  United  States,  whose 
appointments  are  not  herein  otherwise  provided  for,  and  which  shall  be  estab- 
lished by  law." 

I  feel  no  diminution  of  reverence  for  the  framers  of  this  sacred  instrument 
when  I  say  that  some  ambiguity  of  expression  has  found  its  way  into  this 
clause.  If  the  relative  "tMi<?A"  refers  to  the  word  "appointments,"  that 
word  is  referred  to  in  a  sense  rather  different  from  that  in  which  it  had  been 
used.    It  is  used  to  signify  the  act  of  placing  a  man  in  office,  and -referred  to 

signifying  the  office  itself.     Considering  this  relative  as  referring  to  the 
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word  "  offices,"  which  word,  if  not  expressed,  must  be  understood,  it  is  not 
perfectly  clear  whether  the  words  "  which "  offices  "  shall  be  established  by 
law  "  are  to  be  construed  as  ordaining  that  all  offices  of  the  United  States  shall 
be  established  by  law,  or  merely  as  limiting  the  previous  general  words  to  such 
offices  as  shall  be  established  by  law.  Understood  in  the  first  sense,  this  clause 
makes  a  general  provisipn  that  the  president  shall  nominate,  and,  by  and  with 
the  consent  of  the  senate,  appoint  to  all  offices  of  the  United  States,  with  such 
exceptions  only  as  are  made  in  the  constitution ;  and  that  all  offices  (with  the 
same  exceptions)  shall  be  established  by  law.  Understood  in  the  last  sense, 
this  general  provision  comprehends  those  offices  only  which  might  be  estab- 
lished by  law,  leaving  it  in  the  power  of  the  executive,  or  of  those  who  might 
be  intrusted  with  the  execution  of  the  laws,  to  create  in  all  laws  of  legislative 
omission  such  offices  as  might  be  deemed  necessary  for  their  execution,  and 
afterwards  to  fill  those  offices.  ' 

I  do  not  know  whether  this  question  has  ever  occurred  to  the  legislative  or 
executive  of  the  United  States,  nor  how  it  may  have  been  decided.  In  this 
ignorance  of  the  course  which  may  have  been  pursued  by  *the  government,  I 
shall  adopt  the  first  interpretation,  because  I  think  it  accords  best  with  the 
general  spirit  of  the  constitution,  which  seems  to  have  arranged  the  creation 
of  office  among  legislative  powers,  and  because,  too,  this  construction  is,  I 
think,  sustained  by  the  subsequent  words  in  the  same  clause,  and  by  the  third 
clause  of  the  same  section. 

The  sentence  which  follows,  and  forms  an  exception  to  the  general  provision 
which  had  been  made,  authorizes  congress  "  by  law  to  vest  the  appointment  of 
such  inferior  officers  as  they  think  proper  in  the  president  alone,  in  the  courts 
of  law,  or  in  the  heads  of  departments."  This  sentence,  I  think,  indicates  an. 
opinion  in  the  framers  of  the  constitution  that  they  had  provided  for  all  cases 
of  offices. 

The  third  section  empowers  the  president  *'  to  fill  up  all  vacancies  that  may 
happen  during  the  recess  of  the  senate,  by  granting  commissions  which  shall 
expire  at  the  end  of  their  next  session."  This  power  is  not  confined  to  vacan- 
cies which  may  happen  in  offices  created  by  law.  If  the  convention  supposed 
that  the  president  might  create  an  office,  and  fill  it  originally  without  the  con- 
sent of  the  senate,  that  consent  would  not  be  required  for  filling  up  a  vacancy 
in  the  same  office.  The  constitution,  then,  is  understood  to  declare  that  all 
offices  of  the  United  States,  except  in  cases  where  the  constitution  itself  may 
otherwise  provide,  shall  be  established  by  law. 

§  9.  Agent  of  fortifications. 

Has  the  office  of  agent  of  fortifications  been  established  by  law  ?  From  the 
year  1794:  to  the  year  1808,  congress  passed  several  acts,  empowering  the  presi- 
dent to  erect  fortifications,  and  appropriating  large  sums  of  money  to  enable  him 
to  carry  these  acts  into  execution.  No  system  for  their  execution  has  ever  been 
organized  by  law.  The  legislature  seems  to  have  left  this  subject  to  the  dis- 
cretion of  the  executive.  The  president  w^as,  consequently,  at  liberty  to  em- 
ploy any  means  which  the  constitution  and  laws  of  the  United  States  placed 
under  his  control.  He  might,  it  is  presumed,  employ  detachments  from  the 
army,  or  he  might  execute  the  work  by  contract,  in  all  the  various  forms 
which  contracts  can  assume.  Might  he  organize  a  corps,  consisting  of  labor- 
ers, managers,  paymasters,  providers,  etc.,  with  distinct  departments  of  duty, 
prescribed  and  defined  bj^  the  executive,  and  with  such  fixed  compensation  as 

might  be  annexed  to  the  various  parts  of  the  service  ?    If  this  mode  of  execut- 
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ing  the  law  be  consistent  with  the  constitution,  there  is  nothing  in  the  law 
itself  to  restrain  the  president  from  adopting  it.  But  the  general  language  of 
the  law  must  be  limited  by  the  constitution,  and  must  be  construed  to  empower 
the  president  to  employ  those  means  only  which  are  constitutional.  Accord- 
ing to  the  construction  given  in  this  opinion  to  the  second  section  of  the  second 
article  of  that  instrument,  it  directs  that  all  offices  of  the  United  States  shall 
'be  established  by  law;  and  I  do  not  think  that  the  mere  direction  that  a  thing 
shall  be  done,  without  prescribing  the  mode  of  doing  it,  can  be  fairly  construed 
into  the  establishment  of  an  office  for  the  purpose,  if  the  object  can  be  effected 
without  one.  It  is  not  necessary,  or  even  a  fair  inference  from  such  an  act, 
that  congress  intended  it  should  be  executed  through  the  medium  of  offices, 
since  there  are  other  ample  means  by  which  it  may  be  executed,  and  since  the 
practice  of  the  government  has  been  for  the  legislature,  wherever  this  mode  of 
executing  an  act  wa«  intended,  to  organize  a  system  by  law,  and  either  to 
create  the  several  laws  expressly  or  to  authorize  the  president,  in  terms,  to  em- 
ploy such  persons  as  he  might  think  proper,  for  the  performance  of  particular 
services. 

If,  then,  the  agent  of  fortifications  be  an  officer  of  the  United  States,  in  the 
sense  in  which  that  term  is  used  in  the  constitution,  his  office  ought  to  be  es- 
tablished by  law,  and  cannot  be  considered  as  having  been  established  by  the 
acts  empowering  the  president,  generally,  to  cause  fortifications  to  be  con- 
structed. 

Is  the  agent  of  fortifications  an  officer  of  the  United  States  ?  An  office  is 
defined  to  be  "  a  public  charge  or  employment,"  and  he  who  performs  the  du- 
ties of  the  office  is  an  officer.  If  employed  on  the  part  of  the  United  States, 
he  is  an  officer  of  the  United  States.  Although  an  office  is  "  an  employment," 
it  does  not  follow  that  every  employment  is  an  office.  A  man  may  certainly 
be  employed  under  a  contract,  express  or  implied,  to  do  an  act,  or  perform  a 
service,  without  becoming  an  officer.  But  if  a  duty  be  a  continuing  one,  which 
is  defined  by  rules  prescribed  by  the  government,  and  not  by  contract,  which 
an  individual  is  appointed  by  government  to  perform,  who  enters  on  the  duties 
appertaining  to  his  station,  without  any  contract  defining  them,  if  those  duties 
continue,  though  the  person  be  changed,  it  seems  very  difficult  to  distinguish 
such  a  charge  or  employment  from  an  office,  or  the  person  who  performs  the 
duties  from  an  officer. 

If  it  may  be  converted  into  a  contract,  it  must  be  a  contract  to  perform  the 
duties  of  the  office  of  agent  of  fortifications,  and  such  an  office  must  exist 
with  ascertained  duties,  or  there  is  no  standard  bv  which  the  extent  of  the 
condition  can  be  measured. 

The  army  regulations  are  referred  to  in  acts  of  congress,  passed  previous 
and  subsequent  to  the  execution  of  the  bond  under  consideration.  A  copy  of 
those  regulations,  purporting  to  be  a  revisal  made  in  the  war  office  in  Sep- 
tember, 1816,  conformably  to  the  act  of  the  24th  of  April,  1816,  has  been  laid 
before  the  court  and  referred  to  by  both  parties.  These  regulations  provide 
for  the  appointment  and  define  the  duties  of  the  agents  of  fortifications. 

They  are  to  be  governed  by  the  orders  of  the  engineer  department  in  the 
disbursement  of  the  money  placed  in  their  hands.  They  are  to  provide  the 
materials  and  workmen  deemed  necessary  for  the  fortifications,  and  they  are 
to  pay  the  laborers  employed.  In  the  performance  of  these  duties  they  are 
directed  to  make  out,  first,  an  "  abstract  of  articles  purchased ; "  secondly, 
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"  an  abstract  of  labor  performed ; "  thirdly,  "  an  abstract  of  pay  of  mechanics ; " 
and  fourthly,  "  an  abstract  of  contingent  expenses." 

These  duties  are  those  of  a  purchasing  quartermaster,  commissary  and  pay- 
master. These  are  important  duties.  A  very  superficial  examination  of  the 
laws  will  be  sufficient  to  show  that  duties  of  this  description,  if  not  performed 
by  contract,  are  performed  by  persons  who  are  considered  as  officers  of  the 
United  States,  whose  offices  are  established  by  law. 

If,  then,  we  look  at  the  bond  and  declaration  we  find  in  both  every  char- 
acteristic of  an  office  bond.  If  we  look  at  the  army  regulations,  the  only  ad- 
ditional source  of  information  within  our  reach,  we  find  the  duties  of  an  agent 
of  fortifications  to  be  such  as  would  make  him  an  officer  of  the  United  States. 
Is  the  office  established  by  law  ?  The  permanent  agents  mentioned  in  the  act 
of  March  3,  1809  (ch.  19,  sec.  3),  are  those  who  are  appointed  "  either  for  the 
purpose  of  making  contracts  or  for  the  purchase  of  supplies,  or  for  the  dis- 
bursement, in  any  other  manner,  of  moneys  for  the  use  of  the  military  estab- 
lishment of  the  United  States."  If  this  act  authorizes  the  appointment  of  such 
agents,  and  virtually  establishes  their  offices,  it  cannot,  I  think,  in  correct  con- 
struction, be  extended  to  other  persons  than  those  who  are  employed  in  some 
manner  in  disbursing  money  "  for  the  use  of  the  military  establishment  or 
navy  of  the  United  States."  "The  military  establishment"  is  a  term  which 
seems  to  be  well  defined  in  the  acts  of  congress,  and  to  be  well  understood, 
and  I  do  not  think  the  act  can  be  construed  to  comprehend  an  agent  of  forti- 
fications. 

§  10.  Olject  of  act  of  March  3,  1817. 

In  the  act  of  March  3,  1817  (ch.  517,  sec.  5),  it  is  made  the  duty  of  the  sec- 
retary of  war  "  to  prepare  general  regulations,  better  defining  and  prescribing 
the  respective  duties  and  powers  in  the  adjutant-general,  inspector-general, 
quartermaster-general  and  commissary  of  ordnance,  department  of  the  topo- 
graphical engineers,  of  the  aids  of  generals,  and  generalh"^  of  the  general  and 
regimental  staff;  which  regulations,  when  approved  by  the  president  of  the 
United  States,  shall  be  respected  and  obeyed  until  altered  or  revoked  by  the 
same  authority." 

The  exclusive  object  of  this  section  is,  I  think,  the  regulation  of  existing 
offices.  I  do  not  think  it  can  be  fairly  construed  to  extend  to  the  establish- 
ment of  offices.  Yet,  if  under  this  act  subordinate  agencies  or  offices  have  in 
fact  been  introduced,  such  offices  may  be  established  by  subsequent  acts  of 
congress. 

The  act  of  April  24,  1816,  "for  organizing  the  general  staff,  and  making 
farther  provision  for  the  army  of  the  United  States,"  section  9,  enacts  "  that 
the  regulations  in  force  before  the  reduction  of  the  army  be  recognized,  as  far 
as  the  same  shall  be  found  applicable  to  the  service,  subject,  however,  to  such 
alterations  as  the  secretary  of  war  may  adopt,  with  the  approbation  of  the 
president." 

A  legislative  recognition  of  the  actually  existing  relations  of  the  army  must 
be  understood  as  giving  to  those  regulations  the  sanction  of  the  law ;  and  the 
subsequent  words  of  the  sentence  authorize  the  secretary  of  war  to  alter  those 
regulations  with  the  approbation  of  the  president.  Such  alterations  have  also 
the  sanction  of  the  act  of  1816. 

This  subject  appears  to  have  been  taken  up  by  the  secretary.    A  pamphlet, 

entitled  "  Armj'^  Regulations  Revised,  conformably  to  the  act  of  24th  of  April, 

1816,"  has  been  laid  before  the  court  as  authentic,  and  has  been  appealed  to 
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by  both  plaintiffs  and  defendants,  as  being  the  same  regulations  which  are 
approved  and  adopted  by  the  act  of  the  2d  of  March,  1821,  section  13. 

i?hese  regulations  direct  the  appointment  of  agents  of  fortifications,  and 
define  their  duties.  They  purport  to  have  been  revised  in  the  war  office,  in 
September,  1816.  If  the  provision  they  contain  respecting  agents  of  fortifi- 
cations formed  a  part  of  the  army  regulations  prior  to  the  act  of  the  24th  of 
April,  1816,  it  is  recognized  by  that  act.  If  that  provision  was  first  introduced 
in  September,  1816,  it  may,  if  approved  by  the  president,  be  considered  as  an 
alteration  authorized  by  that  act.  The  question  whether  this  alteration  has 
been  approved  by  the  president  is  perhaps  a  question  of  fact  not  examinable 
on  this  demurrer. 

When  I  consider  the 'act  of  the  24th  of  April,  1816,  and  this  revisal  in  the 
war  office,  in  connection  with  the  act  of  the  2d  of  March,  1821,  adopting  the 
revisal  of  September,  1816,  under  the  name  of  general  regulations  of  the  army, 
compiled  by  Major-General  Scott  (for  they  are  represented  as  being  the  same 
regulations),  I  feel  much  difficulty  in  saying  that  .the  office  of  agent  of  fortifica- 
tions was  not  established  by  law  when  this  bond  was  executed.  I  am  more 
inclined  to  give  this  opinion  because  I  am  persuaded  this  cause  must  be  carried 
before  a  tribunal  which  can  make  that  certain  which  was  before  uncertain ; 
and  because,  by  overruling  the  demurrer  to  the  declaration,  the  other  ques- 
tions of  law  which  occur  in  the  cause,  and  which  would  be  arrested  by  sus- 
taining the  demurrer  to  the  declaration,  will  all  be  brought  before  the  supreme 
court. 

§  1  !•  Effect  of  taking  a  new  official  hond  to  release  the  sureties  on  the  old  bond. 

The  defendants  pleaded  several  pleas  to  the  declaration.  The  second  plea 
is,  that  the  defendant,  James  Maurice,  performed  the  condition  of  his  bond  up 
to  the  26th  day  of  September,  1820,  on  which  day  a  new  bond  was  executed, 
in  pursuance  of  the  act  of  the  15th  of  May,  1820,  "  providing  for  the  better 
organization  of  the  treasury  department."  The  plaintiff  takes  issue  on  that 
part  of  the  plea  which  alleges  performance  up  to  the  26th  day  of  September, 
1820,  and  demurs  to  the  residue.  The  act  under  which  this  new  bond  was 
executed  gives  a  new  and  summary  remedy  against  officers  of  the  United 
States  who  had  received  public  money  for  which  they  had  failed  to  account,  and 
against  their  sureties,  and  contains  a  proviso,  "  That  the  summary  process 
herein  directed  shall  not  affect  any  surety  of  any  officer  of  the  United  States 
who  became  bound  to  the  United  States  before  the  passing  of  this  act ;  but 
each  and  every  such  officer  shall,  on  or  before  the  30th  day  of  September  next, 
give  new  and  sufficient  sureties  for  the  performance  of  the  duties  required  of 
such  officer."  The  defendants  contend  that  this  new  and  sufficient  bond  was 
a  substitute  for  the  old  one,  and  discharged  the  sureties  to  the  original  obliga- 
tion, so  far  as  respects  subsequent  transactions. 

The  plaintiff  contends  that  the  bond  is  cumulative,  and  that  the  sureties  to 
the  first  obligation  continue  bound  for  any  subsequent  as  well  as  any  preced- 
ing default  of  the  officer.  There  is  certainly  no  express  declaration  of  the  act 
on  this  subject ;  and  if  the  second  bond  operates  a  discharge  of  the  first,  this 
effect  is  produced  by  implication  only;  yet  the  implication  is  vecy  strong  in 
favor  of  the  construction. 

The  sole  object  of  the  law  is  to  obtain  sureties  against  whom  the  new  and 
summary  remedy  it  gives  might  be  used.  To  obtain  additional  security  does 
not  appear  to  be  one  of  the  motives  for  which  it  was  passed.  The  direction 
that  the  sureties  should  be  "  new  "  and  "  sufficient "  countenances  the  opinion 
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that  they  were  solely  relied  on  for  the  subsequent  transactions  of  the  officer. 
If  no  additional  security  was  intended  to  be  demanded;  if  the  sole  object  of 
the  law  was  to  coerce  the  giving  of  sureties,  against  whom  this  new  remedy, 
by  distress,  might  be  used,  it  seems  reasonable  to  think  that  the  legislature 
supposed  the  new  sureties  alone  responsible  for  the  subsequent  conduct  of  their 
officer.  It  could  not  escape  the  consideration  of  the  legislature  that  the  same 
friends  who  became  bound  in  the  first  bond  might  probably  become  bound  in 
the  second,  thinking  themselves  discharged  from  the  first.  But  friends  may 
be  willing  to  become  bound  in  a  penalty  within  their  resources,  or  to  an 
amount  to  which  the  officer  can  secure  them,  and  very  unwilling  to  become 
bound  in  double  that  sum.  The  officer  may  be  able  to  give  security  in  a 
penalty  of  $25,000,  and  totally  unable  to  give  security  for  $50,000.  The  gov- 
ernment fixes  the  penalty  in  which  an  officer  shall  give  bond  and  sureties,  and 
is  regulated  in  fixing  that  penalty  by  all  the  considerations  which  belong  to  the 
subject.  It  ought  not  to  be  considered  as  augmenting  that  penalty,  unless 
the  means  used  for  augmenting  it  are  plain,  direct  and  intelligible.  In  this 
case,  if  the  same  sureties  execute  the  new  bond,  they  are  liable  to  a  double 
penalty  by  an  act  not  clearly  understood  to  have  that  effect.  If  there  are 
new  sureties  to  the  new  bond,  the  attention  of  the  old  sureties  may  be  diverted 
from  watching  the  conduct  of  the  officer,  and  they  may  even  be  induced  to 
relinquish  liens  on  property,  in  order  to  enable  the  officer  to  find  his  new 
sureties. 

If  the  course  of  legislation  on  the  subject  has  been  such  as  to  furnish  to  the 
original  sureties  reasonable  ground  for  the  opinion  that  they  were  discharged 
from  all  liability  for  the  subsequent  conduct  of  the  officer,  and  reasonable 
ground  for  the  implication  that  such  was  the  intention  of  the  legislature,  and  I 
think  it  has,  such  ought  to  be  the  construction  of  the  act.  This  demurrer, 
therefore,  is  overruled. 

§  1 2.  Appointment  to  office  hy  the  heads  of  departments.     Validity, 

The  fifth  plea  is  that  James  Maurice  was  never  legally  appointed,  but  was, 
on  the  1st  day  of  August,  1818,  appointed  by  the  secretary  of  war,  agent  of 
fortifications  for  Norfolk,  Hampton  Koads,  and  the  lower  part  of  the  Chesa- 
peake Bay,  without  any  provision  of  law  whatever  authorizing  and  empower- 
ing him  to  make  such  appointment,  and  directly  contrary  to  an  act  entitled 
an  act,  etc.,  passed  the  3d  of  March,  1809. 

To  this  plea  there  is  a  demurrer.  The  first  question  arising  on  this  demur- 
rer respects  the  validity  of  this  appointment  made  by  the  secretary  of  war. 
It  is  too  clear,  I  think,  for  controversy  that  appointments  to  office  can  be  made 
by  heads  of  departments  in  those  cases  only  which  congress  has  authorized  by 
law;  and  I  know  of  no  law  which  has  authorized  the  secretary  of  war  to  make 
this  appointment.  There  is  certainly  no  statute  which  directly  and  expressly 
confers  the  power;  and  the  army  regulations,  which  are  exhibited  as  having 
been  adopted  by  congress  in  the  act  of  the  2d  of  March,  1821,  declares  that 
agents  shall  be  appointed,  but  not  that  they  shall  be  appointed  by  the  secre- 
tary of  war.  K  this  mode  of  appointment  formed  a  part  of  the  regulations 
previous  to  the  revision  of  September,  1816,  that  is  a  fact  which  might  op 
might  not  be  noticed  if  averred  in  the  pleadings.  The  court  is  not  informed 
of  its  existence  by  this  demurrer.  It  must  therefore  be  supposed  not  to  exist, 
and  James  Maurice  cannot  be  considered  as  a  regularly  appointed  agent  of 

fortifications. 
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§  13.  Effect  of  an  irregular  appointment  to  office  upon  the  validity  of  an 
offii^ial  hand. 

This  brings  us  to  the  question  in  the  cause  on  which  I  have  felt,  and  still 
continue  to  feel,  great  diflBculty.  The  appointment  of  James  Maurice  having 
been  irregular,  is  this  bond  absolutely  void,  or  may  it  be  sustained  as  a  con- 
tract entered  into  by  a  person  not  legally  an  officer,  to  perform  certain  duties 
belonging  to  an  office?  If  the  office  had  no  existence,  it  has  been  already 
stated  that  a  bond  to  perform  its  duties  generally  could  create  no  obligation, 
but  since  the  office  does  exist,  the  condition  refers  to  something  certain  by 
which  the  nature  and  extent  of  the  undertaking  of  the  obligor  may  be  deter- 
mined. It  is  an  undertaking  that  James  Maurice  shall  perform  the  duties 
appertaining  to  the  office  of  agent  of  fortifications ;  and  this  undertaking  is 
in  the  nature  of  contract.  If  this  contract  does  not  bind  the  parties  accord- 
ing to  its  expressed  extent,  its  failure  must  be  ascribed  to  some  legal  defect 
or  vice  inherent  in  the  instrument.  It  is  contended  that  the  bond  is  void, 
because  there  is  an  inability  on  the  part  of  the  United  States  to  make  any 
contract  not  previously  directed  by  statute. 

§  14.  Right  of  the  government  to  make  contracts.     Limits  of  its  power. 

The  United  States  is  a  government,  and,  con3equently,  a  body  politic  and 
corporate,  capable  of  attaining  the  objects  for  which  it  was  created  by  the 
means  which  are  necessary  for  their  attainment.  This  great  corporation  was 
ordained  and  established  by  the  American  people,  and  endowed  by  them  with 
great  powers  for  important  purposes.  Its  powers  are  unquestionably  lim- 
ited ;  but  while  within  those  limits,  it  is  a  perfect  government  as  any  other, 
having  all  the  faculties  and  properties  belonging  to  a  government,  with  a  per- 
fect right  to  use  them  freely,  in  order  to  accomplish  the  objects  of  its  institu- 
tions. It  will  certainly  require  no  argument  to  prove  that  one  of  the  means 
by  which  some  of  these  objects  are  to  be  accomplished  is  contract;  the  gov- 
ernment, therefore,  is  capable  of  contracting,  and  its  contracts  may  be  made 
in  the  name  of  the  United  States. 

The  government  acts  by  its  agents,  but  it  is  neither  usual  nor  necessary  to 
express,  in  those  contracts  which  merely  acknowledge  the  obligation  of  an 
individual  to  the  United  States,  the  name  of  the  agent  who  was  employed  in 
making  it.  His  authority  is  a<;knowledged  by  the  individual  when  he  exe- 
cutes the  contract,  and  is  acknowledged  by  the  United  States  when  the  gov- 
ernment asserts  any  right  under  that  contract.  I  do  not  mean  to  say  that 
there  exists  any  estoppel  on  either  party ;  I  only  mean  to  say  that  a  contract 
executed  by  an  individual,  and  received  by  the  government,  is  prima  fade 
evidence  that  it  was  entered  into  between  proper  parties.  So  with  respect  to 
the  subject  of  the  contract. 

Without  entering  on  the  inquiry  respecting  the  limits  which  may  circum- 
scribe the  capacity  of  the  United  States  to  contract,  I  venture  to  say  that  it  is 
co-extensive  with  the  duties  and  powers  of  government.  Every  contract 
which  subserves  to  the  performance  of  a  duty  may  be  rightfully  made. 

The  constitution,  which  has  vested  the  whole  legislative  powers  of  the 
Union  in  congress,  has  declared  that  the  president  "  shall  take  care  that  the 
laws  be  faithfully  executed."  The  manner  in  which  a  law  shall  be  executed 
does  not  always  form  a  part  of  it ;  a  power,  not  limited  or  regulated  by  the 
words  of  the  acts,  has  been  given  by  the  legislature  to  the  executive,  to  con- 
struct fortifications;  and  large  sums  of  money  have  been  appropriated  to  the 
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object.  It  is  not  and  cannot  be  denied  that  these  laws  might  have  been  car- 
ried into  execution  by  means  of  contract:  yet  there  is  no  act  of  congress 
expressly  authorizing  the  executive  to  make  any  contract  in  the  case.  It  is 
useless,  and  would  be  tedious,  to  multiply  examples,  but  many  might  be  given, 
to  illustrate  the  truth  of  the  proposition.  It  follows,  as  a  necessary  conse- 
quence, that  the  duty,  and  of  course  the  right,  to  make  contracts  may  flow 
from  an  act  of  congress  which  does  not  in  terms  prescribe  this  duty;  the 
proposition  then  is  true,  that  there  is  a  power  to  contract  in  every  case  where 
it  is  necessary  to  the  execution  of  a  public  duty. 

§  16«  Necessary  elements  of  a  carUract  to  which  the  government  is  a  party. 

It  remains  to  inquire  whether  it  be  indispensable  to  the  validity  of  a  con- 
tract that  it  should  express  the  circumstances  under  which  it  was  made  so 
precisely  and  distinctly  as  to  show  the  motives  which  induced  it  and  the  ob- 
jects to  be  effected  by  it.  This  certainly  is  often  done,  and  in  many  cases 
conduces  to  a  clear  understanding  of  the  intention  of  the  parties,  and  of  the 
obligations  which  the  instrument  creates ;  but  it  is  not  universall}''  practiced, 
would  be  often  inconvenient,  and  is  necessary,  I  think,  only  so  far  as  may  be 
requisite  to  explain  the  nature  of  the  contract.  "We  know  too  well  that  per- 
sons intrusted  with  the  public  money  are  often  defaulters.  It  is  not,  I  believe, 
doubted  that  the  law  raises  an  assumpsit  to  pay  the  money  which  the  defaulter 
owes.  An  overpayment  is  sometimes  made  by  mistake;  is  not  the  receiver 
liable  to  the  United  States?  Yet  there  is  no  act  of  congress  creating  the 
assumpsit  in  either  case.  •  I  presume  it  wuU  not  be  denied  that  a  declaration 
charging  that  the  defendant  was  indebted  to  the  United  States  for  money  had 
and  received  to  their  use,  and  that,  being  so  indebted,  he  assumed  and  prom- 
ised to  pay  it,  would  be  sufficient  without  setting  forth  at  large  all  the  circum- 
stances of  the  character  in  which,  and  the  objects  for  which,  the  money  was 
received.  If  the  law  would  raise  an  implied  assumpsit  which  would  be  binding, 
I  cannot  conceive  that  an  express  assumpsit  would  be  less  so ;  nor  can  I  conceive 
that  such  express  assumpsit^  more  than  the  implied  assumpsit^  need  detail  the 
various  circumstances  on  which  its  validity  might  depend.  These  would  be 
matter  of  evidence.  In  any  case  where  an  assumpsit  would  be  valid,  the  gov- 
ernment may  certainly  take  a  bond,  and  I  perceive  no  reasons  why  sureties 
may  not  also  be  demanded.  It  is  the  duty  of  the  government  to  collect  debts 
due  to  it,  however  they  may  have  accrued ;  it  results  from  this  duty  that  the 
means  of  securing  and  collecting  the  public  money  may  be  used.  Sureties 
may  therefore  be  required  to  the  bond  demanded  from  the  debtor;  the  instru- 
ment itself  is  an  admission  that  it  is  given  for  a  debt,  and  it  is  contrary  to  all 
our  received  opinions  to  require  that  it  should  show  how  the  debt  was  con- 
tracted. Anything  which  destroys  its  validity  may  undoubtedly  be  shown  in 
pleading;  but  a  bond  given  to  the  United  States  is,  I  think, prima  facie  evi- 
dence of  debt  and  would  be  sustained  on  demurrer. 

So  if  money  be  committed  to  the  care  of  any  peraon  for  a  legitimate  object, 
bond  and  securit}^,  on  the  same  principle,  may  be  required  with  condition  that 
he  shall  account  for  it.  The  jurisdiction  of  a  limited  court  must  undoubtedly 
appear  on  the  •  record ;  but  I  do  not  think  that  the  same  rule  applies  to  con- 
tracts. Infants,  fem^es  covert,  idiots,  and  persons  under  duress,  are  not  bound 
by  their  contracts.  But  their  disability  must  be  shown  by  pleading,  and  it 
need  not  appear  in  any  contract  that  the  parties  to  it  are  not  liable  to  these 
disabilities.     Every  contract  which  is  legal  on  its  face  and  imports  a  consider- 
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ation  is  supposed  to  be  entered  into  on  valid  consideration  and  to  be  obliga- 
tory, if  the  parties  be  ostensibly  able,  until  %he  contrary  is  shown ;  and  the 
same  rule  applies  to  a  government  which  is  capable  of  making  contracts. 

§  1 6.    WhcU  constitutes  an  illegal  consideration  for  an  offioM  bond. 

It  is  also  contended  that  this  bond  is  void,  because  it  is  entered  into  on  a 
consideration  which  is  either  forbidden  by  express  law,  or  contrary  to  the 
general  policy  of  the  law. 

The  plea  refers  to  the  act  passed  on  the  3d  of  March,  1809,  "  to  amend  the 
several  acts  for  the  establishment  and  regulation  of  the  treasury,  war  and 
navy  departments."  I  have  already  said  that  I  do  not  consider  the  prohibi- 
tion of  this  act  as  comprehending  agents  of  fortifications,  because  they  do  not 
belong  to  the  military  establishment,  nor  do  their  employments  relate  to  it. 
It  is  unnecessary  to  enter  into  any  argument  in  support  of  this  opinion,  be- 
cause it  is  of  no  importance  to  the  point  under  consideration.  The  effect,  if 
the  act  applied  to  the  office,  would  be  to  show  that  the  appointment  of  James 
Maurice  to  the  office  of  agent  of  fortifications  was  not  legal  —  and  that  effect 
is  produced  by  the  construction  I  have  given  to  the  constitution.  I  consider 
the  appointment  of  James  Maurice  to  the  office  of,  agent  of  fortifications  by 
the  secretary  of  war  as  invalid;  but  the  question,  is  the  bond  void  on  that 
account?  still  remains  to  be  considered.  It  was  undoubtedly  intended  as  an 
office  bond,  and  was  given  in  the  confidence  that  James  Maurice  was  legally 
appointed  to  office.  If  the  suit  was  instituted  to  punish  him  for  the  neglect 
of  duty,  in  the  nature  of  non-user,  or  for  any  other  failure,  which  could  be 
attributed  in  any  degree  to  the  illegality  of  his  appointment,  I  should  be 
much  disposed  to  think  the  plea  a  bar  to  the  action.  But  this  suit  is  brought 
to  recover  the  monev  of  the  United  States  which  came  to  the  hands  of  James 
Maurice,  in  virtue  of  his  supposed  office,  and  which  he  has  neither  applied  to 
the  purpose  for  which  he  received  it,  nor  returned  to  the  treasury.  In  such  a 
case,  neither  James  Maurice,  nor  those  who  undertook  for  him,  can  claim  any- 
thing more  than  positive  law  affords  them. 

The  plea  does  not  controvert,  but  must  be  understood  to  confess,  the  mate- 
rial facts  charged  in  the  declaration.  It  must  be  understood  to  confess  that 
the  money  of  the  United  States  came  to  the  hands  of  James  Maurice  as 
agent  of  fortifications;  that  it  was  the  duty  of  such  agent  to  disburse  it  for 
the  use  of  the  United  States,  in  the  manner  prescribed  b}'^  the  array  regulations, 
or  to  account  for  it;  that  he  has  failed  to  do  either,  and  that  they  were  bound 
for  him  in  this  respect.  Admitting  these  things,  they  say  it  is  a  bar  to  the 
action  brought*  for  the  money  that  his  appointment  was  illegal. 

§  17.  Effect  of  the  illegality  of  consideration  of  an  official  bond  on  the  liahil- 
ity  of  the  sureties. 

If  the  bond  contained  no  reference  to  the  appointment  of  James  Maurice, 
as  agent  of  fortifications ;  if  its  condition  stated  only,  that  certain  sums  of 
monev  had  been  delivered  to  him  to  be  disbursed  under  the  discretion  of  the 
principal  engineer,  in  the  purchase  of  materials  for  fortifications,  and  in  the 
payment  of  laborers,  its  obligation,  I  presume,  would  not  be  questioned.  It 
would  be  a  contract  which  the  United  States  might  lawfully  make.  If,  in- 
stead of  specifying  the  particular  purposes  for  which  the  money  was  received, 
the  condition  of  a  bond  refers  to  a  paper  which  does  specify  those  purposes,  I 
know  of  no  principle  of  reason  or  of  law  which  varies  the  obligation  of  the  in- 
strument from  what  it  would  be,  if  containing  that  specification  within  itself. 

That  is  certain  which  may  be  rendered  certain;  and  an  undertaking  to  per- 
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form  the  duties  prescribed  in  a  distinct  contract,  or  in  a  law,  or  in  any  other 
known  paper  prescribing  those  duties,  is  equivalent  to  an  enumeration  of  those 
duties  in  the  body  of  the  contract  itself. 

This  obligation  is  an  undertaking  to  perform  the  duties  appertaining  to  the 
office  of  agent  of  fortifications.  Those  duties  were  prescribed  in  the  army  reg- 
ulations, and  were  such  as  any  individual  might  lawfully  undertake  to  per- 
form. The  plea  does  not  allege  that  the  thing  to  be  done  was  unlawful,  nor 
does  it  allege  that  the  illegality  of  the  appointment  to  office  constituted  any 
impediment  to  a  performance  of  the  condition  of  the  bond.  Were  it  even 
improper  to  disburse  the  money  received  in  the  manner  intended  by  the  con- 
tract, it  could  not  be  improper  to  return  it.  There  can  be  nothing  unlawful 
in  the  engagement  to  return  it.  The  obligation  to  return  it,  as  in  every  other 
case  of  money  advanced  by  mistake,  is  one  which,  independent  of  all  express 
contract,  would  be  created  by  the  law  itself.  So  far  as  respects  the  receiver 
himself,  he  would  be  bound  by  law  to  return  the  money  not  disbursed,  and  if  he 
would  be  so  bound,  why  ma}^  not  others  be  bound  with  him  for  his  doing  that 
which  law  and  justice  oblige  him  to  do? 

Admitting  the  appointment  to  be  irregular,  to  be  contrary  to  the  law  and 
its  policy,  what  is  to  be  the  consequence  of  this  irregularity?  Does  it  absolve 
the  person  appointed  from  the  legal  and  moral  obligation  of  accounting  for 
public  money  which  has  been  placed  in  his  hands  in  consequence  of  such  ap- 
pointment? Does  it  authorize  him  to  apply  money  so  received  to  his  own 
use?  If  the  policy  of  the  law  condemns  such  appointments,  does  it  also  con- 
demn the  payment  of  moneys  received  under  them?  Had  this  subject  been 
brought  before  the  legislature,  and  the  opinion  be  there  entertained  that  such 
appointments  were  illegal,  what  would  have  been  the  probable  course?  The 
secretary  of  war  might  have  been  censured ;  an  attempt  might  have  been  au- 
thorized to  make  him  ultimately  responsible  for  the  money  advanced  under 
the  illegal  appointment ;  but  is  it  credible  that  the  bond  would  be  declared 
void  ?  Would  this  have  been  the  policy  of  those  who  make  the  law  ?  Let  the 
course  of  congress  in  another  case  answer  this  question. 

It  is  declared  to  be  unlawful  for  any  member  of  congress  to  be  concerned 
in  any  contract  made  on  the  part  of  the  United  States,  and  all  such  contracts 
are  declared  to  be  void.  What  is  the  consequence  of  violating  this  law,  and 
making  a  contract  against  its  express  provisions?  A  fine  is  imposed  on  the 
violator,  but  does  he  keep  the  money  received  under  the  contract?  Far 
from  it.  The  law  directs  that  the  money  so  received  shall  be  forthwith  re- 
paid, and  in  case  of  refusal  or  delay,  "  every  person  so  refusing  or  delaying, 
together  with  his  surety  or  sureties,  shall  be  forthwith  prosecuted  at  law  for 
the  recovery  of  any  such  sum  or  sunis  of  money  advanced  as  aforesaid."  If, 
then,  this  appointment  be  contrary  to  the  policy  of  the  law,  the  repayment  of 
the  money  under  it  is  not,  and  a  suit  may,  I  think,  be  sustained  to  coerce  such 
repayment  on  the  bond  given  for  that  purpose. 

The  cases  cited  by  the  defendants  do  not,  I  think,  support  the  plea.  Collins 
i).  Blantern,  2  Wilson,  341,  was  a  bond  given,  the  consideration  of  which  was 
illegal.  It  was  to  compound  a  prosecution  for  a  criminal  oflfense.  It  Was  to 
induce  a  witness  not  to  appear  and  give  testimony  against  a  person  charged 
with  the  commission  of  a  crime.  The  court  determined  that  the  bond  was 
void,  and  that  the  illegal  consideration  might  be  averred  in  the  plea,  though 
not  appearing  in  the  condition.  It  is  only  wonderful  that  this  could  ever  have 
been  doubted. 
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The  case  of  Paxton  v,  Popham,  9  East,  408,  and  the  case  of  Pole  v.  Har- 
lobin,  reported  iu  a  note  in  page  416  of  the  same  volume,  are  both  cases 
in  which  bonds  were  given  for  the  payment  of  money  for  the  performance  of 
an  act  which  was  contrary  to  law.  These  cases  differ  in  principle  from 
that  at  bar.  The  bond  was  not  given  to  induce  the  illegal  appointment,  or  for 
any  purpose  in  itself  unlawful.  The  appointment  had  been  made,  and  the 
object  of  the  bond  was  to  secure  the  regular  disbursement  of,  or  otherwise  ac- 
counting for  public  money  advanced  for  a  lawful  purpose.  The  bond  was  not 
then  unlawful,  though  the  appointment  was. 

The  case  of  Nares  and  Pepys  v,  Kolles,  14  East,  610,  was  a  suit  on  a  bond 
given  by  a  collector  and  his  sureties  for  the  due  collection  and  payment  to  the 
receiver-general  of  certain  duties  assessed  under  an  act  of  parliament.  The 
duties  were  collected  but  not  paid  to  the  receiver-general ;  in  consequence  of 
which  the  collector  was  displaced  and  suit  brought  against  one  of  the  sureties 
in  the  bond.  The  defense  was  that  the  duties  were  not  in  law  demandable, 
and  this  defense  was  founded  on  an  ambiguity  in  the  language  of  the  act. 
The  argument  turned  chiefly  on  the  words  of  the  statute,  but  the  counsel  for 
the  plaintiffs  contended  also  that,  supposing  the  act  not  to  impose  the  taxes, 
yet  the  bond  would  not  be  void,  for  such  a  security  might  well  be  taken,  that 
the  duties  which  were  actually  collected  should  not  be  lost,  but  might  be  pre- 
served, to  be  paid  over  to  those  who  should  be  found  ultimately  entitled  to 
receive  the  money.  It  was  competent  for  him  to  enter  into  a  bond  to  pay 
over  voluntary  payments  made  to  him,  although  he  might  not  have  been  able 
to  enforce  payment  of  the  rates  from  those  who  might  refuse. 

In  answer  to  this  argument,  it  was  said  that,  unless  the  act  gave  authority 
to  assess  and  collect  the  duties,  he  was  no  collector,  and  could  not  be  subject 
to  any  obligation  for  not  paying  money  over  to  the  plaintiffs,  in  that  character, 
which  was  obtained  by  extortion.  The  court  seemed  inclined  to  this  opinion, 
but  determined*  that  the  taxes  were  imposed  and  assessed  according  to  law, 
and,  therefore  gave  judgment  for  the  plaintiffs. 

The  impression  which  may,  at  the  first  blush,  be  made  by  this  case  will  be 
effaced  by  an  attentive  consideration  of  it.  If  the  money  collected  was  not 
due  by  law,  the  plaintiffs  could  have  no  right  to  receive  it,  and  had,  conse- 
quently, no  cause  of  action  against  the  defendant.  The  money  sued  for  was 
not  their  money,  but  the  money  of  the  individuals  from  whom  it  had  been  un- 
lawfully collected.  The  bond  to  collect  and  pay  over  this  money  to  the  receiver- 
general  was  a  bond  to  do  an  unlawful  act.  The  contract  would  have  been 
clearly  against  law.  In  giving  his  opinion  on  this  subject,  the  chief  justice 
said:  "  Looking  at  the  condition  of  this  bond,  as  it  appears  upon  the  record,  I 
cannot  say  that,  if  the  rates  were  collected  without  any  authority,  the  collector 
could  be  called  upon  to  pay  them  over,  because  he  would  be  answerable  to  the 
individuals  from  whom  he  had  received  the  money,  and  would  be  entitled  to 
retain  it  for  his  own  indemnity." 

The  case  at  bar  is,  in  principle,  entirely  different  from  that  of  Nares  and 
Pepys  V,  Holies.  This  is  not  money  obtained  illegally  from  others,  and,  there- 
fore, returnable  to  them,  but  is  the  money  of  the  United  States,  drawn  out  of 
the  treasury.  The  person  holding  it  is  not  entitled  "  to  retain  it  for  his  own 
indemnity,"  against  the  claims  of  others,  for  there  are  no  others  who  can  claim 
it.  The  justice  of  the  case  requires,  I  think,  very  clearly,  that  the  defendants 
should  be  liable  to  the  extent  of  their  undertaking,  and  I  do  not  think  the 
prmciples  of  law  discharge  them  from  it. 
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I  am,  therefore,  of  opinion  that  the  demurrer  to  this  plea  ought  to  be  sus- 
tained, and  that  judgment  on  it  be  rendered  for  the  plaintiffs. 

KENDALL  v.  STOKES. 
(8  Howard,  87-103.     1844.) 

Erbor  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  ,Taney,  C.  J. 

Statement  of  Facts. —  The  record  in  this  case  is  very  voluminous,  and  con- 
tains a  great  mass  of  testimony,  and  also  many  incidental  questions  of  law  not 
involving  the  merits  of  the  case,  which  were  raised  and  decided  in  the  circuit 
court,  and  to  which  exceptions  were  taken  by  the  plaintiff  in  error.  But  both 
parties  have  expressed  thei?  desire  that  the  controversy  should  now  be  ter- 
minated by  the  judgment  of  this  court;  and  that  the  leading  principles  which 
must  ultimately  decide  the  rights  of  the  parties  should  now  be  settled;  and 
that  the  case  should  not  be  disposed  of  upon  any  technical  or  other  objections 
which  would  leave  it  open  to  further  litigation.  In  this  view  of  the  subject 
it  is  unnecessary  to  give  a  detailed  statement  of  the  proceedings  in  the  court 
below.  Such  a  statement  would  render  this  opinion  needlessly  tedious  and 
complicated.  We  shall  be  better  understood  by  a  brief  summary  of  the  plead- 
ings and  evidence,  together  with  the  particular  points  upon  which  our  decision 
turns ;  leaving  unnoticed  those  parts  of  the  record  which  can  have  no  influence 
on  the  judgment  we  are  about  to  give,  nor  vary  in  any  degree  the  ultimate 
rights  of  the  parties. 

At  the  time  of  the  trial  and  verdict  in  the  circuit  court,  the  declaration  con- 
tained five  counts.  But  after  the  verdict  was  rendered,  the  plaintiffs  in  that 
court,  with  the  leave  of  the  court,  entered  a  nolle  prosequi  upon  the  second, 
third  and  fourth,  and  the  judgment  was  entered  on  the  first  and  the  fifth.  It 
is  only  of  these  two  last  mentioned  counts,  therefore,  that  it  is  necessary  ta 
speak.  The  verdict  was  a  general  one  for  the  plaintiffs,  and  their  damages 
assessed  at  $11,000. 

The  first  count  states  that  by  virtue  of  certain  contracts  made  with  William 
T.  Barry,  while  he  was  postmaster -general,  and  services  performed  under  them, 
the  plaintiffs,  on  the  1st  of  May,  1835,  were  entitled  to  receive  and  have  al- 
lowed to  them  the  sum  of  $122,000,  and  that  that  sum  was  accordingly  cred- 
ited to  them  on  the  books  of  the  postoffice  department;  and  that  Amos  Kendall, 
the  defendant  in  the  court  below,  afterwards  became  postmaster-general,  and 
as  such  illegally  and  maliciously  caused  the  items  composing  the  said  amount 
to  be  suspended  on  the  books  of  the  department,  and  the  plaintiffs  to  be 
charged  therewith;  whereby  they  were  greatly  injured,  and  put  to  great  ex- 
penses, and  suffered  in  their  business  and  credit. 

The  fifth  count  recites  the  act  of  congress  of  July  2, 1836  (6  Stats,  at  Large, 
665),  b}^  which  the  solicitor  of  the  treasury  was  authorized  to  settle  and  adjust 
the  claims  of  the  plaintiffs  for  services  rendered  by  them  under  contracts  with 
William  T.  Barry,  while  he  was  postmaster-general,  and  which  had  been  sus- 
pended by  Amos  Kendall,  then  postmaster-general,  and  to  make  them  such 
allowances  therefor,  as,  upon  a  full  examination  of  all  the  evidence,  might 
seem  right  and  according  to  principles  of  equity ;  and  the  postmaster-general 
directed  to  credit  them  with  whatever  sum  or  sums  of  money  the  solicitor 
should  decide  to  be  due  to  them,  for  or  on  account  of  such  service  or  contract ; 

and  after  this  recital  of  the  act  of  congress,  the  plaintiffs  proceed  to  aver  that 
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services  had  been  performed  by  them  under  contracts  with  William  T.  Barry, 
while  he  was  postmaster-general,  on  which  their  pay  had  been  suspended  by 
Amos  Kendall,  then  postmaster-general,  and  that  for  these  claims  the  solicitor 
of  the  treasury  allowed  the  plaintiiSTs  large  sums  of  money  amounting  to 
$162,727.05 ;  that  the  defendant  had  notice  of  the  premises,  and  that  it  became 
his  duty  as  postmaster-general  to  credit  the  plaintiffs  with  this  sum;  but  that 
he  illegally  and  maliciously  refused  to  give  the  credit,  by  reason  whereof  the 
plaintiffs  were  subjected  to  great  loss,  their  credit  impaired,  and  they  were 
obliged  to  incur  heavy  expenses  in  prosecuting  their  rights,  to  their  damage 
in  the  sum  of  $100,000. 

The  defendant  pleaded  not  guilty,  upon  which  issue  was  joined. 

At  the  trial,  the  plaintiffs  offered  in  evidence  the  record  of  the  proceedings 
in  the  mandamus  which  issued  from  the  circuit  court,  upon  their  relation,  on 
the  7th  day  of  June,  1837,  commanding  the  said  Amos  Kendall  to  enter  the 
credit  for  the  sum  awarded  by  the  solicitor.  It  is  needless  to  state  at  large 
the  proceedings  in  that  suit,  as  they  are  sufficiently  set  forth  in  the  report  of 
the  case  in  12  Pet.,  524;  the  judgment  of  the  circuit  court,  awarding  a  per- 
emptory mandaviuSj  having  been  brought  by  writ  of  error  before  the  supreme 
court,  and  there  affirmed  at  January  term,  1833.  12  Pet.,  524.  Various  papers 
and  letters  were  also  offered  in  evidence  by  the  plaintiffs  to  show  that  the 
allowances  mentioned  in  the  declaration  had  been  suspended  by  the  defend- 
ant; and  that  after  the  award  of  the  solicitor,  and  before  the  original  manda- 
mus issued,  he  had  refused  to  credit  $39,472.47,  part  of  the  sum  awarded,  upon 
the  ground  that  the  items  composing  it  werp  not  a  part  of  the  subject-matter 
referred ;  and  upon  which,  as  the  defendant  insisted^  the  solicitor  had  no  right 
to  award.  Other  papers  and  letters  were  also  offered,  showing  that  after  the 
judgment  of  the  circuit  court  awarding  a  peremptory  mandamus  had  been  af- 
firmed in  the  supreme  court,  the  plaintiffs  demanded  a  credit  for  the  above- 
mentioned  balance  on  the  23d  of  March,  1838;  that  the  defendant  declined 
entering  the  credit,  alleging  that  a  recent  change  in  the  postoffice  law  had 
placed  the  books  and  accounts  of  the  department  in  the  custody  of  the  auditor; 
and  some  difficulty  having  arisen  on  this  point,  the  circuit  court,  on  the  30th 
of  March,  1838,  issued  a  mandamus  commanding  the  postmaster-general  to 
enter  the  credit  on  the  books  of  the  department;  and  to  this  writ  the  defend- 
ant made  return  on  the  3d  of  April,  1838,  that  the  said  credit  had  been  entered 
by  the  auditor,  who  had  the  legal  custody  of  the  books. 

The  whole  of  this  evidence  was  objected  to  by  the  defendant,  but  the  objec- 
tion was  overruled  and  the  testimony  given  to  the  jury.  And  upon  the  evi- 
dence so  offered  by  the  plaintiffs,  before  any  evidence  was  produced  on  his 
part,  the  defendant  moved  for  the  following  instruction  from  the  court : 

"  The  defendant,  upon  each  and  every  of  the  plaintiffs'  said  counts,  severally 
and  successively  prayed  the  opinion  of  the  court,  and  their  instruction  to  the 
jury  that  the  evidence  so  as  aforesaid  produced  and  given  on  the  part  of  the 
plaintiffs,  so  far  as  the  same  is  competent  to  sustain  such  count,  is  not  compe- 
tent and  sufficient  to  be  left  to  the  jury  as  evidence  of  any  act  or  acts  done  or 
omitted  or  refused  to  be  done  by  the  defendant,  which  legally  laid  him  liable 
to  the  plaintiffs  in  this  action,  under  such  count,  for  the  consequential  damages 
claimed  by  the  plaintiffs  in  such  count."  This  instruction  was  refused,  and  the 
defendant  excepted. 

The  question  presented  to  the  court  by  this  motion  in  substance  was  this : 
B[ad  the  plaintiffs,  upon  the  evidence  adduced  by  them,  shown  themselves  en- 
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titled  in  point  of  law  to  maintain  their  action,  for  the  causes  stated  in  their 
declaration  upon  the  breaches  therein  assigned,  assuming  that  the  jury  be- 
lieved the  testimony  to  be  true? 

The  instruction  asked  for  was  in  the  nature  of  a  demurrer  to  the  evidence, 
and  in  modern  practice  has,  in  some  of  the  states,  taken  the  place  of  it.  In 
the  Maryland  courts,  from  which  the  circuit  court  borrowed  its  practice,  a 
prayer  of  this  description,  at  the  time  of  the  cession  of  the  district  and  for  a 
long  time  before,  was  a  familiar  proceeding,  and  a  demurrer  to  evidence  sel- 
dom if  ever  resorted  to.  And  the  refusal  of  the  court  was  equivalent  to  an 
instruction  that  the  plaintiffs  had  shown  such  a  cause  of  action  as  would  au- 
thorize the  jury,  if  they  believed  the  evidence,  to  find  a  verdict  in  favor  of  the 
plaintiffs,  and  to  assess  damages  against  the  defendant  for  the  causes  of  action 
stated  in  the  declaration. 

Kow  the  cause  of  action  stated  in  the  first  count  is  the  suspension,  by  the 
defendant,  of  the  allowances  made  by  his  predecessor  in  office;  and  of  the  re- 
charge of  sums  with  which  the  plaintiffs  had  been  credited  by  Mr.  Barry,  when 
he  was  the  postmaster-general.  And  it  appeared  in  evidence,  by  the  proceed- 
ings in  the  mandamus^  that  the  plaintiffs  being  unable  to  settle  with  the  de- 
fendant the  dispute  between  them  on  the  subject,  they  applied  to  congress  for 
relief;  that  upon  this  application  a  law  was  passed,  referring  the  matter  to  the 
solicitor  of  the  treasury,  with  directions  that  he  should  inquire  into  and  deter- 
mine the  equity  of  these  claims,  and  make  them  such  allowances  therefor  as 
might  seem  right,  according  to  the  principles  of  equity;  and  that  the  post- 
master-general should  credit  them  with  whatever  sums  of  money,  if  any,  the 
solicitor  should  decide  to  be  due ;  that  the  plaintiffs  assented  to  this  reference, 
and  offered  evidence  before  the  solicitor  that  they  were  entitled  to  the  allow- 
ances and  credits  claimed  by  them ;  and  that,  from  the  conduct  of  the  post- 
master-general, in  suspendmg  and  recharging  these  allowances  and  credits,  they 
had  been  compelled  to  pay  a  large  amount  in  discounts  and  interest,  in  order 
to  carry  on  their  business ;  and  that  the  solicitor  had  finally  determined  in 
favor  of  their  claims,  and  awarded  to  them  the  sum  hereinbefore  mentioned, 
giving  them,  as  appears  in  his  report  to  congress,  interest  on  the  money  with- 
held from  them;  and  also  that,  before  this  suit  was  brought,  they  had  obtained 
a  credit  on  the  books  of  the  department  for  the  w^hole  sum  awarded  by  the 
solicitor. 

§  18.  After  an  award  in  his  favor  and  payment  of  the  Tnoney  amar*ded^  the 
creditor  cannot  maintain  an  action  on  his  original  demand  on  the  ground  that 
he  is  entitled  to  further  damages. 

Assuming,  for  the  sake  of  the  argument,  that  an  action  might  in  the  first 
instance  have  been  sustained  against  the  postmaster-general,  can  the  plaint- 
iffs still  support  a  suit  upon  the  original  cause  of  action  ?  It  was  not  a  contro- 
versy between  the  plaintiffs  and  Amos  Kendall,  as  a  private  individual,  but 
between  them  and  a  public  officer  acting  for  and  on  behalf  of  the  United 
States.  If  they  had  sustained  damage,  it  was  the  consequence  of  his  act,  and 
the  question  of  damages  was  necessarily  referred  with  the  subject-matter  in 
controversy,  out  of  which  that  question  arose.  It  was  an  incident  to  the  prin- 
cipal matters  referred,  and  therefore  within  the  scope  of  the  reference ;  and  it 
is  not  material  to  inquire  whether  damages  for  the  detention  of  the  money 
were  claimed  or  not,  or  allowed  or  not.  In  point  of  fact,  however,  the  plaint- 
iffs did  claim  interest  on  the  money  withheld,  as  a  damage  sustained  from  the 
conduct  of  the  postmaster-general,  and  offered  proof  before  the  solicitor  of  the 
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amoant  of  discounts  and  interest  they  had  been  compelled  to  pay ;  and,  more- 
over,  were  allowed  in  the  award  a  large  sum  on  that  account,  which  was  paid 
to  them  as  well  as  the  principal  sum.  The  question,  then,  on  the  first  count 
is,  can  a  party,  after  a  reference,  an  award,  and  the  receipt  of  the  money 
awarded,  maintain  a  suit  on  the  original  cause  of  action  upon  the  ground  that 
he  had  not  proved  before  the  referee  all  the  damages  be  had  sustained,  or 
that  his  damage  exceeded  the  amount  which  the  arbitrator  awarded?  We 
think  not.  The  rule  on  that  subject  is  well  settled.  It  has  been  decided  in 
many  cases,  and  is  clearly  stated  in  Dunn  v.  Murray,  9  B.  &  0.,  780.  The 
plaintiflFs,  upon  their  own  showing,  therefore,  were  not  entitled  to  maintain 
their  action  on  the  first  count,  and  the  circuit  court  ought  so  to  have  directed 
the  jury. 

§  19.  ^  public  officer  is  not  Uahle  in  damages  for  official  acts,  not  ministerial^ 
done  honestly  in  discharge  of  his  {supposed)  duty. 

The  judgment  upon  this  count  is  also  liable  to  another  objection  equally 
fatal.  The  acts  complained  of  were  not  what  the  law  terms  ministerial,  but 
were  official  acts  done  by  the  defendant,  in  his  character  as  postmaster-gen- 
eral. The  declaration,  it  is  true,  charges  that  they  were  maliciously  done, 
bat  that  was  not  the  ground  upon  which  the  circuit  court  sustained  the  actioa 
either  on  this  count  or  the  fifth.  For,  among  other  instructions  moved  for  on 
behalf  of  the  defendant,  the  court  were  requested  to  direct  the  jury: 

"  That  if  they  found  from  the  evidence  that  the  postmaster-general  acted 
from  the  conviction  that  he  had  lawful  power  and  authority,  as  postmaster- 
general,  to  set  aside  the  extra  allowances  made  by  his  predecessor,  and  to  sus- 
pend and  recharge  the  same,  and  from  a  conviction  that  it  was  his  official  duty 
to  do  so;  and  if  the  plaintiffs  suffered  no  injury  from  such  official  act  but  the 
inconveniences  necessarily  resulting  therefrom,  that  the  defendant  was  not- 
liable." 

This  instruction  was  refused ;  the  court  thereby  in  effect  giving  the  jury  to 
understand,  that  however  correct  and  praiseworthy  the  motives  of  the  officer 
might  be,  he  was  still  liable  to  the  action,  and  chargeable  with  damages. 

We  are  not  aware  of  any  case  in  England  or  in  this  country  in  which  it  has 
been  iield  that  a  public  officer,  acting  to  the  best  of  his  judgment  and  from  a 
sense  of  duty,  in  a  matter  of  account  with  an  individual,  has  been  held  liable 
to  an  action  for  an  error  of  judgment.  The  postmaster-general'  had  undoubt- 
edly the  right  to  examine  into  this  account,  in  order  to  ascertain  whether 
there  were  any  errors  in  it  which  he  was  authorized  to  correct,  and  whether 
the  allowances  had  in  fact  been  made  by  Mr.  Barry ;  and  he  had  a  right  to 
suspend  these  items  until  he  made  his  examination  and  formed  his  judgment. 
It  repeatedly  and  unavoidably  happens,  in  transactions  with  the  government, 
that  money  due  to  an  individual  is  withheld  from  him  for  a  time,  and  payment 
suspended,  in  order  to  aflford  an  opportunity  for  a  more  thorough  examination. 
Sometimes  erroneous  constructions  of  the  law  may  lead  to  the  final  rejection 
of  a  claim  in  cases  where  it  ought  to  be  allowed.  But  a  public  officer  is  not 
liable  to  an  action  if  he  falls  into  error,  in  a  case  where  the  act  to  be  done  is 
not  merely  a  ministerial  one,  but  is  one  in  relation  to  which  it  is  his  duty  to 
exercise  judgment  and  discretion ;  even  although  an  individual  may  suffer  by 
his  mistake.  A  contrary  principle  would  indeed  be  pregnant  with  the  greatest 
mischiefs.  It  is  unnecessary,  we  think,  to  refer  to  the  many  cases  by  which 
this  doctrine  has  been  established.  It  was  fully  recognized  in  the  case  of 
Gidley,  Ex'r  of  Holland,  v.  Lord  Palmerston,  7  J.  B.  Moore,  91 ;  3  B.  &  B.,  275. 
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The  case  in  9  Clark  &  Finnell}',  251,  recently  decided  in  England,  ia  the 
house  of  lords,  has  been  much  relied  on  in  the  argument  for  the  defendant  in 
error.  But  upon  an  ejcamination  of  that  case,  it  will  be  found  that  it  had  been 
decided  by  the  court  of  session  in  Scotland,  in  a  former  suit  between  the  same 
parties,  that  the  act  complained  of  was  a  mere  ministerial  act,  which  the  party 
was  bound  to  perform;  and  that  this  judgment  had  been  affirmed  in  the  house 
of  lords.  And  the  action  against  the  party,  for  refusing  to  do  the  act,  was 
maintained,  not  upon  the  ground  only  that  it  was  ministerial,  but  because  it 
had  been  decided  to  be  such  by  the  highest  judicial  tribunal  known  to  the  laws 
of  Great  Britain.  The  refusal  for  which  the  suit  was  brought  took  place  after 
this  decision ;  and  the  learned  lords,  by  whom  the  case  was  decided,  held  that 
the  act  of  refusal,  under  such  circumstances,  was  to  be  regarded  as  wilful,  and 
with  knowledge;  that  the  refusal  to  obey  the  lawful  decree  of  a  court  of  jus- 
tice was  a  wrong,  for  which  the  party  who  had  sustained  injury  by  it  might 
maintain  an  action,  and  recover  damages  against  the  wrong-doer.  This  case, 
therefore,  is.  in  no  respect  in  conflict  with  the  principles  above  stated;  nor 
with  the  rule  laid  down  in  the  case  of  Qidley  v.  Lord  Palmerston. 

In  the  case  before  us,  the  settlement  of  the  accounts  of  the  plaintiffs  prop- 
erly belonged  to  the  postofflce  department,  of  which  the  defendant  was  the 
head.  As  the  la vT  then  stood,  it  was  his  duty  to  exercise  his  judgment  upon 
them.  He  committed  an  error  in  supposing  that  he  had  a  right  to  set  aside 
allowances  for  services  rendered  upon  which  his  predecessor  in  office  had 
finally  decided.  But  as  the  case  admits  that  he  acted  from  a  sense  of  public 
duty  and  without  malice,  his  mistake  in  a  matter  properly  belonging  to  the 
department  over  which  he  presided  can  give  no  cause  of  action  against  him. 

We  proceed  to  the  fifth  count.  But  before  we  examine  the  cause  of  action 
there  stated,  it  will  be  proper  to  advert  to  the  principles  settled  by  this  court 
in  the  case  of  the  mandamus  hereinbefore  referred  to.  The  court  in  that  case, 
speaking  of  the  nature  and  character  of  the  proceeding  by  mandamus,  which 
had  been  fully  argued  at  the  bar,  said  that  it  was  an  action  or  suit  brought  in 
a  court  of  justice,  asserting  a  right,  and  prosecuted  according  to  the  forms  of 
judicial  proceeding;  and  that  a  party  was  entitled  to  it  when  there  was  no 
other  adequate  remedy ;  and  that  although  in  the  case  then  before  them  the 
plaintiffs  in  the  court  below  might  have  brought  their  action  against  the  de- 
fendant for  damages  on  account  of  his  refusal  to  give  the  credit  directed  by 
the  act  of  congress,  yet  as  that  remedy  might  not  be  adequate  to  afford  re- 
dress, they  were,  as  a  matter  of  right,  entitled  to  pursue  the  remedy  by  man- 
damus. 

§  20.  J.  party  having  elected  to  Jyring  a  particular  form  of  action  {m^arv- 
damus\  and  stccceededy  cannot  afterward  for  the  same  cause  bring  another  action 
for  damages. 

Now,  the  former  case  was  between  these  same  parties,  and  the  wrong  then 
complained  of  by  the  plaintiffs,  as  well  as  in  the  case  before  us  on  the  fifth 
count,  was  the  refusal  of  the  defendant  to  enter  a  credit  on  the  books  of  the 
postoffice  department  for  the  amount  awarded  by  the  solicitor.  In  other 
words,  it  was  for  the  refusal  to  pay  them  a  sum  of  money  to  which  they  were 
lawfully  entitled.  The  credit  on  the  books  was  nothing  more  than  the  form 
in  which  the  act  of  congress,  referring  the  dispute  to  the  solicitor,  directed  the 
payment  to  be  made.  For  the  object  and.effect  of  that  entry  was  to  discharge 
the  plaintiffs  from  so  much  money,  if  on  other  accounts  they  were  debtors  to 
that  amount;  and  if  no  other  debt  was  due  from  them  to  the  United  States,  the 
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credit  entitled  them  to  receive  at  once  from  the  government  the  amount  cred- 
ited. The  action  of  mandamus  was  brought  to  recover  it,  and  the  plaintiffs 
show  by  their  evidence  that  they  did  recover  it  in  that  suit.  The  gist  of  the 
action  in  that  case  was  the  breach  of  duty  in  not  entering  the  credit,  and  it  was 
assigned  by  the  plaintiffs  as  their  cause  of  action.  .  The  cause  of  action  in  the 
present  case  is  the  same ;  and  the  breach  here  assigned,  as  well  as  in  the  former 
case,  is  the  refusal  of  the  defendant  to  enter  this  credit.  The  evidence  to  prove 
the  plaintiffs'  cause  of  action  is  also  identical  in  both  actions.  Indeed,  the 
record  of  the  proceedings  in  the  mandamus  is  the  testimony  relied  on  to  show 
the  refusal  of  the  postmaster-general,  and  the  circumstances  under  which  he 
refused,  and  the  reasons  he  assigned  for  it.  But  where  a  party  has  a  choice 
of  remedies  for  a  wrong  done  to  him,  and  he  elects  one,  and  proceeds  to  judg- 
ment, and  obtains  the  fruits  of  his  judgment,  can  he,  in  any  case,  afterwards 
proceed  in  another  suit  for  the  same  cause  of  action?  It  is  true  that  in  the 
suit  by  mandamus  the  plaintiffs  could  recover  nothing  beyond  the  amount 
aw^arded.  But  they  knew  that  when  they  elected  the  remedy.  If  the  goods 
of  a  party  are  forcibly  taken  away  under  circumstances  of  violence  and  aggra- 
vation, he  may  bring  trespass,  and  in  that  form  of  action  recover  not  only  the 
▼alue  of  the  property,  but  also  what  are  called  vindictive  damages  —  that  is, 
Bach  damages  as  the  jury  may  think  proper  to  give  to  punish  the  wrong-doer. 
Bat  if  inst^ui  of  an  action  of  trespass  he  elects  to  bring  trover,  where  he  can 
recover  only  the  value  of  the  property,  it  never  has  been  supposed  that,  after 
having  prosecuted  the  suit  to  judgment  and  received  the  damages  awarded 
him,  he  can  then  bring  trespass  upon  the  ground  that  he  could  not  in  the  action 
of  trover  give  evidence  of  the  circumstance  of  aggravation,  which  entitled  him 
to  demand  vindictive  damages. 

The  same  principle  is  involved  here.  The  plaintiffs  show  that  they  have 
sued  for  and  recovered  in  the  Tnandamus  suit  the  full  amount  of  the  award ; 
and  having  recovered  the  debt,  they  now  bring  another  suit  upon  the  same 
cause  of  action,  because  in  the  former  one  they  could  not  recover  damages  for 
the  detention  of  the  money.  The  law  does  not  permit  a  party  to  be  twice 
harassed  for  the  same  cause  of  action ;  nor  suffer  a  plaintiff  to  proceed  in  one 
sait  to  recover  the  principal  sum  of  money,  and  then  support  another  to  recover 
damages  for  the  detention.  This  principle  will  be  found  to  be  fully  recognized 
in  2  BL,  880,  831;  5  Co.,  61,  Sparry's  Case;  Com.  Dig.,  tit.  Action,  K.,  3.  And 
in  the  case  of  Moses  v.  Macferlan,  2  Burr.,  1010,  Lord  Mansfield  held  that  the 
plaintiff  having  a  right  to  bring  an  action  of  assumpsit  for  money  had  and  re- 
ceived to  his  use  on  a  special  action  on  the  case  on  an  agreement,  and  having 
made  his  election  by  bringing  assumpsit^  a  recovery  in  that  action  would  bar 
one  on  the  agreement,  although  in  the  latter  he  could  not  only  recover  the 
money  claimed  in  the  action  of  assumpsit^  but  also  the  costs  and  expenses  he 
had  been  put  to.  The  case  before  us  falls  directly  within  the  rule  stated  by 
Lord  Mansfield. 

§  21.  As  a  7n€md4imus  can  only  he  granted  because  there  is  no  other  adequate 
remedy  at  law^  an  cu^tionfor  damages  cannot  be  afterward  sustained  for  the  sam^ 
cau%e  of  action^  the  two  being  inconsistent 

This  objection  applies  with  still  more  force  when,  as  in  this  instance,  the 
party  has  proceeded  by  mandamus.  The  remedy  in  that  form  originally  was 
not  regarded  as  an  action  by  the  party,  but  as  a  prerogative  writ  commanding 
the  execution  of  an  act,  whore  otherwise  justice  would  be  obstructed ;  and  is- 
Boing  only  in  cases  relating  to  the  public  and  the  government ;  and  it  was 
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never  issued  when  the  party  had  any  other  remedy.  It  is  now  regarded  as  an 
action  by  the  party  on  whose  relation  it  is  granted,  but  subject  still  to  this  re- 
striction, that  it  cannot  be  granted  to  a  party  where  the  law  affords  him  any 
other  adequate  means  of  redress.  Whenever,  therefore,  a  mandamus  is  applied 
for,  it  is  upon  the  ground  that  he  cannot  obtain  redress  in  any  other  form  of 
proceeding.  And  to  allow  him  to  bring  another  action  for  the  very  same 
cause  after  he  has  obtained  the  benefit  of  the  mandamuHy  would  not  only  be 
harassing  the  defendant  with  two  suits  for  the  same  thing,  but  would  be  in- 
consistent with  the  grounds  upon  which  he  asked  for  the  mandamua,  and 
inconsistent  also  with  the  decision  of  the  court  which  awarded  it.  If  he  had 
another  remedy,  which  was  incomplete  and  inadequate,  he  abandoned  it  by 
applying  for  and  obtaining  the  mandamus.  It  is  treated  both  by  him  and  the 
court  as  no  remedy.  Such  was  obviously  the  meaning:  of  the  supreme  court  in 
the  opinion  delivered  in  the  former  suit  between  these  parties,  where  they 
speak  of  the  action  on  the  case,  and  give  him  the  mandamus  because  the  other 
form  of  action  was  inadequate  to  redress  the  injury,  and  they  would  not  there- 
fore require  the  plaintiffs  to  pursue  it.  And  they  speak  of  the  action  on  the 
case  as  an  alternative  remedy;  not  as  accumulative  and  in  addition  to  the  man- 
damus. In  the  case  in  9  Clark  &  Finnelly.  251,  hereinbefore  mentioned  upon 
another  point,  the  attorney-general  in  his  argument  said  that  no  other  acftion 
would  lie  in  any  case  where  the  party  was  entitled  to  a  mandamus.  And  Lord 
Campbell,  in  giving  his  judgment,  said  that  this  proposition  was  not  univers- 
ally true,  and  at  any  rate  applied  only  to  the  original  grant  of  the  mandamus^ 
and  not  to  the  remedy  for  disobeying  it,  and  that  no  case  had  been  cited  to 
»how  that  an  action  would  not  lie  for  disobedience  to  the  judgment  of  the 
court.  This  remark  upon  the  proposition  stated  by  the  attorney-general 
shows  clearly  that  in  his  judgment  you  could  not  resort  to  a  mxindamus  and 
to  an  action  on  the  case  also  for  the  same  thing.  If  the  postmaster-general 
had  refused  to  obey  the  mandamus^  then  indeed  an  action  on  the  case  might 
have  been  maintained  against  him.  But  the  present  suit  is  not  brought  on 
that  ground.  No  question  is  presented  here  as  to  the  necessity  of  pleading  a 
former  recovery  in  bar,  nor  as  to  the  right  to  offer  it  in  evidence  upon  the 
general  issue.  The  point  in  the  circuit  court  did  not  arise  upon  the  pleading 
of  the  defendant,  nor  upon  evidence  offered  by  him,  but  upon  the  case  made 
by  the  plaintiffs,  in  which,  by  the  same  evidence  that  proved  their  original 
cause  of  action,  they  also  proved  that  they  had  already  sued  the  defendant 
upon  it  and  recovered  a  judgment  which  had  been  satisfied  before  this  suit 
was  brought.  And,  we  think,  upon  such  evidence,  the  instruction  first  above 
mentioned  ought  to  have  been  given  on  this  (the  fifth)  count,  as  it  appeared  by 
the  plaintiffs'  own  showing  that  they  had  already  recovered  satisfaction  for 
the  injury  complained  of  in  their  declaration. 

The  case  before  us  is  altogether  unlike  the  cases  referred  to  in  the  argu- 
ment, where,  after  a  party  has  been  admitted  or  restored  to  an  office,  he  has 
maintained  an  action  of  assumpsit  or  case  to  recover  the  emoluments  which 
had  been  received  by  another,  or  of  which  he  had  been  deprived  during  the 
time  of  his  exclusion.  In  those  cases  the  cause  of  action  in  the  mxmdamua 
was  the  exclusion  from  office ;  and  the  suit  afterwards  brought  was  to  recover 
the  emoluments  and  profits  to  which  his  admission  or  restoration  to  office 
showed  him  to  have  been  legally  entitled.  The  action  of  assumpsit  or  case 
would  not  have  restored  him  to  the  office,  nor  have  secured  his  right  to  the 
profits.     But,  in  the  case  before  the  court,  if  this  action  had  been  resorted  to 
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in  the  first  instance  instead  of  the  maiidamvs^  the  plaintiffs  could  have  recov- 
ered the  amount  due  on  the  award,  and  the  damages  arising  from  its  unlawful 
detention  must  have  been  assessed  and  recovered  in  thq  same  verdict.  Clearly 
they  could  not  have  maintained  one  action  on  the  case  for  the  amount  due, 
and  then  brought  another  to  recover  the  damages;  and  this,  not  because  both 
were  actions  on  the  case,  but  because  they  could  not  be  permitted  to  harass 
the  defendant  with  two  suite  for  the  same  thing,  no  matter  by  what  name  the 
actions  may  be  technically  called,  nor  whether  both  are  actions  on  the  case  or 
one  of  them  called  a  mandamus. 

But,  if  this  action  could  have  been  maintained,  we  think  that  most  of  the 
evidence  admitted  by  the  circuit  court  to  enhance  the  damages  ought  not  to 
have  been  received.  It  consisted  chiefly  of  discounts  and  interest  paid  by  the 
plaintiffs  before  the  award  of  the  solicitor,  and  of  expenses  on  journeys  and 
t&vern  bilk,  and  fees  paid  to  counsel  for  prosecuting  their  claim  before  con- 
gress and  the  courts.  It  appears  by  the  record  that  before  this  evidence  was 
offered  the  court  had  instructed  the  jury  that  malice  on  the  part  of  the  defend- 
ant was  not  necessary  to  support  the  action ;  and  it  appears  also  that  the  jury, 
which  found  the  verdict  and  assessed  the  damages,  declared  that  their  verdict 
was  not  founded  on  any  idea  that  the  defendant  did  the  acts  complained  of,  and 
for  which  they  gave  the  damages  of  $11,000,  with  any  intent  other  than  a  de- 
sire faithfully  to  perform  the  duties  of  his  of&ce  of  postmaster-general,  and  to 
protect  the  public  interests  committed  to  his  charge,  and  that  the  damages 
were  given  on  the  ground  that  his  acts  were  illegal,  and  that  the  sum  given 
was  the  amount  of  the  actual  damage  estimated  to  have  resulted  from  his 
illegal  acts. 

^e  have  already  said,  tiiat  although  this  action  is  in  form  for  a  tort,  yet  in 
substance  and  in  truth  it  is  an  action  for  the  non-payment  of  money.  And 
upon  the  principles  upon  which  it  was  supported  by  the  court  and  decided  by 
the  jury,  if  there  had  been  no  proceeding  by  mandamus  to  bar  the  action,  the 
legal  measure  of  damages  upon  the  fifth  count  would  undoubtedly  have  been 
the  amount  due  on  the  award,  with  interest  upon  it. 

The  testimony  however,  appears  to  have  been  offered  chiefiy  under  the 
first  count,  because  the  items  for  interest  paid,  and  traveling  and  tavern  ex- 
penses, for  the  most  part,  bear  dates  before  the  award,  and  also  a  portion  of 
the  fees  of  counsel.  The  evidence  was  certainly  inadmissible  under  this  count, 
since,  for  the  reasons  already  given,  no  action  could  be  maintained  upon  it,  if 
there  had  been  no  previous  proceeding  by  mandamusy  and  consequently  no 
damages  could  be  recovered  upon  it.  But  independently  of  this  consideration, 
and  even  if  the  action  could  have  been  sustained,  there  are  insuperable  objec- 
tions to  the  admission  of  this  testimony.  In  the  first  place,  no  special  dam- 
ages are  laid  in  the  declaration ;  and  in  that  form  of  pleading  no  damages  are 
recoverable  but  such  as  the  law  implies  to  have  accrued  from  the  wrong  com- 
plained of  (1  Chit.  PL,  385);  and  certainly  the  law  does  not  imply  damages 
of  the  description  above  stated.  But  we  think  the  evidence  was  not  admis-  « 
sible  in  any  form  of  pleading.  In  the  case  of  Hathaway  v.  Barrow,.!  Camp., 
151,  in  an  action  on  the  case  for  a  conspiracy  to  prevent  the  plaintiff  from  ob- 
taining his  certificate  under  a  commission  of  bankruptcy,  the  court  refused  to 
receive  evidence  of  extra  costs  incurred  by  the  plaintiff  in  a  petition  before 
the  chancellor.  In  the  case  of  Jenkins  v.  Biddulph,  4  Bingh.,  160,  in  an  action 
against  a  sheriff  for  a  false  return,  the  court  said  they  were  clearly  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover  the  extra  costs  he  had  paid ;  that 
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as  between  the  attorneys  and  their  clients  the  case  might  be  different,  because 
the  attorney  might  have  special  instructions,  which  may  warrant  him  in  in- 
curring the  extra  costs ;  but  that  in  a  case  like  the  one  before  them  the  plaint- 
iff could  only  claim  such  costs  as  the  prothonotary  had  taxed.  And  in  the 
case  of  Grace  v.  Morgan,  2  Bingh,  If.  C,  584,  in  an  action  for  a  vexatious  and 
excessive  distress,  the  plaintiff  was  not  allowed  to  recover  as  damages  the 
extra  costs  in  an  action  of  replevin  which  the  plaintiff  had  brought  for  the 
goods  distrained ;  and  the  case  in  1  Stark.,  306,  in  which  a  contrary  principle 
had  been  adopted,  was  overruled. 

These  were  stronger  cases  for  extra  costs  than  the  one  before  us.  The  ad- 
mission of  the  testimony  in  relation  to  the  largest  item  in  these  charges,  that 
is,  for  interest  paid  by  the  plaintiffs,  amounting  to  more  than  $9,000,  is  still 
m^re  objectionable.  For  it  appears  from  the  statement  in  the  exception  that 
th^  very  same  account  had  been  laid  before  the  solicitor,  and  had  induced  him, 
as  he  states  in  his  report  to  congress,  to  make  the  plaintiffs  an  allowance  in 
his  award  for  interest,  amounting  to  $6,893.93.  And  to  admit  this  evidence 
again  in  this  suit  was  to  enable  the  plaintiffs  to  recover  twice  for  the  same 
thing;  and  after  having  received  from  the  United  States  what  was  deemed  by 
the  referee  a  just  compensation  for  this  item  of  damage,  to  recover  it  over 
again  from  the  defendant. 

There  are  several  other  questions  stated  in  the  record,  but  it  is  needless  to 
remark  upon  them,  as  the  opinions  already  expressed  dispose  of  the  whole 
case.    The  judgment  of  the  circuit  court  must  be  reversed. 

Me.  Justice  McLean  dissented. 

SOUTH  V.  STATE  OF  MARYLAl^D. 
(18  Howard,  896-404.     1865.) 

Erbor  to  F.  S.  Circuit  Court,  District  of  Maryland. 

Opinion  by  Mr.  Justice  Grier. 

Statement  of  Facts. —  In  this  case  a  verdict  was  rendered  for  the  plaintiff 
in  the  court  below,  and  the  defendant  moved,  in  arrest  of  judgment,  "  that 
the  matters  set  out  in  the  declaration  of  the  plaintiff  are  not  sufficient,  in  law, 
to  support  the  action."  If  it  be  found  that  the  court  erred  in  overruling  this 
motion  and  in  entering  judgment  on  the  verdict,  a  consideration  of  the  other 
points  raised  on  the  trial  will  be  unnecessary. 

The  action  is  brought  on  the  official  bond  of  South,  as  sheriff  of  Washing- 
ton county.  The  declaration  sets  forth  the  condition  of  the  bond  at  length. 
The  breach  alleged  is,  in  substance,  ^^  that  while  Pottle  was  engaged  about  his 
lawful  business,  certain  evil-disposed  persons  came  about  him,  hindered  and 
prevented  him,  threatened  his  life,  with  force  of  arms  demanded  of  him  a 
large  sum  of  money,  and  imprisoned  and  detained  him  for  the  space  of  four 
^  days,  and  until  he  paid  them  the  sum  of  $2,500  for  his  enlargement." 

That  South,  the  sheriff,  being  present,  the  plaintiff.  Pottle,  applied  to  him 

for  protection,  and  requested  him  to  keep  the  peace  of  the  state  of  Maryland, 

he,  the  said  sheriff,  having  power  and  authority  so  to  do.    That  the  sheriff 

neglected  and  refused  to  protect  and  defend  the  plaintiff,  and  to  keep  the 

peace,  wherefore  it  is  charged  ^^  the  sheriff  did  not  well  and  truly  execute  and 

perform  the  duties  required  of  him  by  the  laws  of  said  state;"  and  thereby 

the  said  writing  obligatory  became   forfeited,   and  action  accrued  to  the 

plaintiff. 
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This  declaration  does  not  charge  the  sheriff  with  a  breach  of  his  duty  in 
the  execution  of  any  writ  or  process  in  which  Pottle,  the  real  plaintiff  in  this 
case,  was  personally  interested,  but  a  neglect  or  refusal  to  preserve  the  public 
peace,  in  consequence  of  which  the  plaintiff  suffered  great  wrong  and  injury 
from  the  unlawful  violence  of  a  mob.  It  assumes  as  a  postulate  that  every 
breach  or  neglect  of  a  public  duty  subjects  the  officer  to  a  civil  suit  by  any 
individual  who,  in  consequence  thereof,  has  suffered  loss  or  injury ;  and,  con- 
sequently, that  the  sheriff  and  his  sureties  are  liable  to  this  suit  on  his  bond, 
because  he  has  not  ^^  executed  and  performed  all  the  duties  required  of  and 
imposed  on  him  by  the  laws  of  the  state." 

§  22.  Powers  and  duties  of  sheriff  are  guasi^udidal  or  ministerial. 

The  powers  and  duties  of  the  sheriff  are  usually  arranged  under  four  distinct 
classes: 

1.  In  his  judicial  capacity  he  formerly  held  the  sheriff's  tourn,  or  county 
courts,  and  performed  other  functions  which  need  not  be  enumerated. 

2.  As  king's  bailiff  he  seized  to  the  king's  use  all  escheats,  forfeitures, 
waifs,  wrecks,  estrays,  etc. 

3.  As  conservator  of  the  peace  in  his  county  or  bailiwick,  he  is  the  repre- 
sentative of  the  king  or  sovereign  power  of  the  state  for  that  purpose.  He 
has  the  care  of  the  county,  and,  though  forbidden  by  magna  charta  to  act  as  a 
justice  of  the  peace  in  trial  of  criminal  cases,  he  exercises  all  the  authority  of 
that  office  where  the  public  peace  was  concerned.  He  may  upon  view,  with- 
out writ  or  process,  commit  to  prison  all  persons  who  break  the  peace  or 
attempt  to  break  it;  he  may  award  process  of  the  peace,  and  bind  any  one  in 
recognizance  to  keep  it.  He  is  bound,  ex  officio^  to  pursue  and  take  all  traitors, 
murderers,  felons  and  other  misdoers,  and  commit  them  to  jail  for  safe  custody. 
For  these  purposes  he  may  command  the  posse  comitatus  or  power  of  the 
county ;  and  this  summons  every  one  over  the  age  of  fifteen  years  is  bound  to 
obey,  under  pain  of  fine  and  imprisonment. 

4.  In  his  ministerial  capacity  he  is  bound  to  execute  all  processes  issuing 
from  the  courts  of  justice.  He  is  keeper  of  the  county  jail,  and  answerable 
for  the  safe-keeping  of  prisoners.  He  summons  and  returns  juries,  arrests, 
imprisons,  and  executes  the  sentence  of  the  court,  etc.,  etc.  1  Black.  Com., 
343 ;  2  Hawk,  P.  C,  ch.  8,  §  4,  etc. 

Originally  the  office  of  sheriff  could  be  held  by  none  but  men  of  large  estate, 
who  were  able  to  support  the  retinue  of  followers  which  the  dignity  of  his 
office  required,  and  to  answer  in  damages  to  those  who  were  injured  by  the 
neglect  of  duty  in  the  performance  of  his  ministerial  functions.  In  more 
modem  times,  a  bond  with  sureties  supplies  the  place  of  personal  wealth.  The 
object  of  these  bonds  is  security,  not  the  imposition  of  liabilities  upon  the  sheriff, 
to  which  he  was  not  subject  at  common  law.  The  specific  enumeration  of 
duties  in  the  bond  in  this  case  includes  none  but  those  that  are  classed  as  min- 
isterial. The  general  expression,  in  conclusion,  should  be  construed  to  include 
only  such  other  duties  of  the  same  kind  as  were  not  specially  enumerated.  To 
entitle  a  citizen  to  sue  on  this  bond  to  his  own  use,  he  must  show  such  a  de- 
fault as  would  entitle  him  to  recover  against  the  sheriff  in  an  action  on  the 
case.  When  the  sheriff  is  punishable  by  indictment  as  for  a  misdemeanor,  in 
cases  of  a  breach  of  some  public  duty,  his  sureties  are  not  bound  to  suffer  in 
his  place,  or  to  indemnify  individuals  for  the  consequences  of  such  a  criminal 
neglect. 
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§  23.  Sheriff^ %  duty  as  conservator  of  the  peace  is  quasijudictal.  He  is 
liable  to  indictment. 

It  is  an  undisputed  principle  of  the  common  law,  that  for  a  breach  of  a 
public  duty  an  officer  is  punishable  by  an  indictment;  but  where  he  acts  min- 
isterially, and  is  bound  to  render  certain  services  to  individuals,  for  a  compen- 
sation in  fees  or  salary,  he  is  liable  for  acts  of  misfeasance  or  non-feasance  to 
the  party  who  is  injured  by  them.  The  powers  and  duties  of  conservator  of 
the  peace  exercised  by  the  sherifiF  are  not  strictly  judicial;  but  he  may  be  said 
to  act  as  the  chief  magistrate  of  his  county,  wielding  the  executive  power 
for  the  preservation  of  the  public  peace.  It  is  a  public  duty,  for  neglect  of 
which  he  is  amenable  to  the  public,  and  punishable  by  indictment  only. 

§  24#  Sheriff  is  liable  on  his  hond  onJyfor  hreach  of  ministerial  duties. 

The  history  of  the  law  for  centuries  proves  this  to  be  the  case.  Actions 
against  the  sheriff,  for  a  breach  of  his  ministerial  duties  in  the  execution  of 
process,  are  to  be  found  in  almost  every  book  of  reports.  But  no  instance  can 
be  found  where  a  civil  action  has  been  sustained  against  him  for  his  default  or 
misbehavior  as  conservator  of  the  peace,  by  those  who  have  suffered  injury  to 
their  property  or  persons  through  the  violence  of  mobs,  riots,  or  insurrections. 

In  the  case  of  Entick  v,  Carrington,  State  Trials,  vol,  19,  page  1062,  Lord 
Oamden  remarks :  "  No  man  ever  heard  of  an  action  against  a  conservator  of 
the  peace,  as  such." 

The  case  of  Ashby  v.  White,  2  Lord  Eaym.,  938,  has  been  often  quoted  to 
show  that  a  sheriff  may  be  liable  to  a  civil  action  where  he  has  acted  in  a  judi- 
cial rather  than  a  ministerial  capacity.  This  was  an  action  brought  by  a  citi- 
zen entitled  to  vote  for  member  of  parliament,  against  the  sheriff  for  refusing 
his  vote  at  an  election.  Gould,  justice,  thought  the  action  would  not  lie,  because 
the  sheriff  acted  as  a  judge.  Fowls,  because,  though  not  strictly  a  judge,  he 
acted  jua«i-judicially.  But  Holt,  0.  J.,  decided  that  the  action  would  lie:  1. 
"Because  the  plaintiff  had  a  right  or  privilege.  2.  That,  by  the  act  of  the 
officer,  he  was  hindered  from  the  enjoyment  of  it.  3.  By  the  finding  of  the 
jury  the  act  was  done  maliciously."  The  latter  cases  all  concur  in  the  doc- 
trine that,  where  the  officer  is  held  liable  to  a  civil  action  for  acts  not  simply 
ministerial,  the  plaintiff  must  allege  and  prove  each  of  these  propositions. 
See  Cullen  v.  Morris,  2  Starkie,  N.  P.  0. ;  Harman  v.  Tappenden,  1  East,  555, 
etc. 

The  declaration  in  the  case  before  us  is  clearly  not  within  the  principles  of 
these  decisions.  It  alleges  no  special  individual  right,  privilege  or  franchise 
in  l^e  plaintiff,  from  the  enjoyment  of  which  he  has  been  restrained  or  hin- 
dered by  the  malicious  act  of  the  sheriff;  nor  does  it  charge  him  with  any  mis- 
feasance or  non-feasance  in  his  ministerial  capacity,  in  the  execution  of  any 
process  in  which  the  plaintiff  was  concerned.  Consequently,  we  are  of  opin- 
ion that  the  declaration  sets  forth  no  sufficient  cause  of  action.  The  judg- 
ment of  the  circuit  court  is  therefore  reversed. 

GOULD  V.  HAMMOND. 
(Circuit  Court  for  California:  1  McAUister,  285-243.    1857.) 

Statement  of  Facts. — Action  against  the  defendant,  as  collector  of  the 
port  of  San  Francisco,  to  recover  damages  for  an  alleged  i^llegal  sale  of  goods. 
Further  facts  appear  in  the  opinion  of  the  court. 
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Opinion  by  McAllister,  J. 

It  appears  from  the  testimony  that  a  report  having  been  made  by  the  ware- 
house keeper  that  these  goods  were  in  a  perishing  condition,  the  defendant 
as  collector  directed  an  examination  of  them  to  be  made,  by  two  United  States 
appraisers ;  and  upon  a  report  made  by  them  that  the  goods  were  in  a  perish- 
ing condition  and  that  an  immediate  sale  was  necessary,  the  defendant  ordered 
the  goods  to  be  sold.  They  were  sold  at  public  auction,  but  only  on  a  day's 
notice,  and  at  prices  considerably  less  than  their  real  value.  The  defendant  jus- 
tifies the  sale  on  the  ground  that  the  goods  were  in  a  perishable  condition,  and 
such  sale  was  sanctioned  by  the  act  of  congress  of  6th  August,  1846.  Dunlop, 
U.  S.  Laws,  1106.  The  language  of  the  proviso  in  the  first  section  of  the 
act  enacts,  '^  That  all  goods  of  a  perishable  nature,  and  all  gunpowder,  fire- 
crackers, and  explosive  substances  deposited  as  aforesaid,  shall  be  sold  forth- 
with.'' 

It  was  not.  contended  that  any  fraud  or  other  corrupt  motive  is  to  be  im- 
puted to  defendant.  But  it  is  urged  the  goods  were  not  in  a  perishable  con- 
dition and  the  notice  of  the  sale  was  not  duly  advertised.  There  is  no  doubt 
that  the  notice  of  sale  was  so  brief  that  nothing  short  of  immediate  and 
pressing  necessity  could  have  justified  it.  But  unless  the  briefness  of  the 
notice  is  to  be  considered  ^^r  sey  in  the  face  of  the  other  testimony  in  the  case, 
sufficient  evidence  of  fraud  or  a  corrupt  motive,  we  cannot  consider  that  fact 
as  concluding  this  case.  If  the  law  left  the  sale  to  the  discretion  and  judg- 
ment of  the  collector,  misguided  views  of  dut}^  an  error  of  judgment,  free 
from  corrupt  motive,  cannot  render  him  liable  in  this  action.  If  a  jury  had  been 
impaneled  in  this  case,  I  would  have  left  the  evidence  of  the  briefness  of  the 
notice  of  sale  to  their  consideration  as  a  fact  on  which  they  should  pass;  but 
the  court  is  unwilling,  in  a  case  where  fraud  is  not  imputed,  to  infer  it  from 
that  fact  alone.  The  perishable  condition  of  the  goods  had  been  reported  to 
the  defendant  by  the  store-keeper;  he  thereupon  referred  the  matter  to  two 
sworn  appraisers,  and  on  their  report  he  ordered  the  sale.  It  cannot  be  deemed 
practicable  for  a  collector  to  inspect  personally  each  article  of  every  shipment 
supposed  to  be  perishable.  If  he  consults  with  merchants  of  good  character, 
or  with  sworn  United  States  appraisers,  he  will  be  deemed  to  have  taken  the 
Qsnal  and  ordinary  means  of  arriving  at  the  true  condition  of  the  goods  and 
the  necessity  of  a  sale,  and  the  degree  of  promptitude  required.  Being  pro 
hoc  vice  a  judicial  officer,  the  defendant  is  not  liable  to  ^n  action  if  he  falls 
into  an  error,  in  a  case  where  the  act  done  is  not  merely  ministerial,  but  one 
in  relation  to  which  his  duty  is  to  exercise  his  judgment  and  discretion, 
although  an  individual  may  suffer  by  his  mistake.  Kendall  v,  Stokes,  3 
How.,  87. 

If  a  discretion  was  reposed  in  him  by  law  the  defendant  is  not  punishable, 
unless  it  be  first  proved  either  that  he  exercised  the  power  confided  in  cases 
not  within  his  jurisdiction,  or  in  a  manner  not  confided  to  him,  as  with  malice, 
cnielty  or  wilful  oppression.  In  Otis  v,  Watkins,  9  Cranch,  355,  356,  the  court 
say,  '^This  instruction  implies  that  the  collector  is  liable  if  he  form  an  incor- 
rect opinion,  or  if  in  the  opinion  of  the  jury  it  shall  have  been  made  unadvis- 
ably  or  without  reasonable  care  or  diligence.  But  the  law  exposes  his  conduct 
to  no  such  scrutiny."  If  the  jury  believed  he  honestly  entertained  the  opinion 
under  which  he  acted,  although  they  might  deem  it  incorrect,  or  without  suf- 
ficient grounds,  he  would  be  entitled  to  their  protection. 
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§  25.  Where  a  statute  gives  a  person  discretionary  powers^  to  he  exercised  by 
him  on  his  own  opinion  ofihefacts^  the  law  constitutes  him  a  judge  of  those  faxsts. 

This  does  not  preclude  the  proof  of  malice  or  other  circumstances  to  im- 
peach the  integrity  of  the  transaction.  In  Martin  v.  Mott,  12  Wheat.,  31,  it 
is  said,  "  Whenever  a  statute  gives  a  discretionary  power  to  any  person,  to  be 
exercised  by  him  upon  his  own  opinion  of  certain  facts,  it  is  a  sound  rule  of 
construction  that  the  statute  constitutes  him  the  sole  and  exclusive  judge  of 
the  existence  of  those  facts."  Wilkes  v.  Dinsman,  Y  How.,  89,  132.  It  is  urged 
that  the  discretion  of  the  collector  may  be  abused  and  perverted  to  oppressive 
purposes.  This  argument  will  apply  to  every  case  in  which  discretion  may 
have  been  reposed  in  an  individual.  It  would  be  impracticable  to  carry  on  the 
government  in  all  its  details  without  confiding  in  some  instances  in  the  judg- 
ment and  discretion  of  public  officers;  and  the  numerous  decided  cases  which 
have  enunciated  the  principles  which  regulate  the  responsibility  of  public  of- 
ficers, in  whom  a  discretion  has  been  reposed  by  law,  establish  not  only  those 
principles,  but  the  numerous  instances  in  which  the  legislature  have  been  con- 
strained to  impose  on  officers  the  duty  of  doing  acts  involving  on  their  part 
the  exercise  of  discretion  and  judgment.  The  argument  that  discretion  may 
be  abused  is  to  be  addressed  to  the  legislature  as  to  the  expedienc}^  of  impart- 
ing any.  When  it  is  given  it  is  the  duty  of  the  court  to  see  that  the  legal 
principles  are  applied  to  each  case  in  which  a  controversy  as  to  its  exercise 
may  arise.  No  better  settled  principle  exists  than  the  one  enunciated  by  fore- 
going authorities.  A  contrary  one,  in  the  language  of  Chief  Justice  Taney, 
would  indeed  "  be  pregnant  with  the  greatest  mischief."  3  How.,  98.  In 
municipal  seizures  the  party  who  seizes  does  so  at  his  peril,  with  the  knowl- 
edge that  their  legality  is  to  be  tried  by  tribunals  to  which  the  adjudication 
of  them  is  awarded.  If  condemnation  follow  he  is  justified;  if  an  acquittal, 
he  must  refund  in  damages  for  the  tort^  unless  he  can  shelter  himself  under 
£ome  statute.  The  seizure  is  deemed  a  ministerial  act;  hence,  various  statu- 
tory provisions  have  been  passed,  enabling  the  party  to  protect  himself  in  the 
6vent  the  goods  seized  are  not  condemned,  by  procuring  from  the  court  a  cer- 
tificate of  probable  cause  of  seizure. 

These  cases  of  municipal  seizure  do  not  apply  to  this  case.  This  action  is 
not  brought  for  damages,  for  the  commission  of  a  mere  ministerial  act.  The 
statute  on  which  defendant  relies  authorized  and  required  him,  as  collector, 
to  sell  forthwith  all  perishable  goods  and  explosive  substances.  In  the  per- 
formance of  that  duty  he  had  to  form  a  judgment  as  to  the  condition  of  the 
goods,  and  that  judgment  must  be  necessarily  based  upon  the  facts.  Now  we 
have  seen  that  where  a  statute  gives  a  person  discretionary  power  to  be  exer- 
cised by  him  upon  his  opinion  of  certain  facts,  it  is  a  sound  construction  that 
the  statute  constitutes  him  the  sole  and  exclusive  judge  of  the  existence  of 
those  facts.  Martin  v.  Mott,  12  Wheat.,  31.  In  the  case  at  bar  the  statute 
required  him  to  sell  forthwith  perishable  articles.  To  sell  any  other  would 
have  been  an  abuse  of  power.  To  perform  the  duty  imposecl  upon  him  he 
must,  ex  necessitate^  pass  upon  the  question  of  perishability  or  explosiveness. 
How  otherwise  could  the  fact  have  been  ascertained  ?  The  law  provides  no 
other  way.  His  duty  was  not,  as  in  case  of  a  municipal  seizure,  to  hold  the 
goods  to  await  judicial  action;  but  having  them  in  possession  they  "shall" 
be  sold  "  forthwith."  How  can  he  sell  without  ascertaining  the  condition  of 
the  goods?  What  can  he  invoke  for  the  examination  save  his  own  intellect, 
the  discretion  and  judgment  to  which  the  law  had  left  it?    If,  when  he  is  im- 
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pelled  by  no  corrupt  motive  or  negligence  so  gross  as  to  amount  to  fraud,  the 
tacts  on  which  he  acted  are  to  be  submitted  to  a  jury  in  every  case  in  which 
a  party  may  feel  aggrieved,  then  those  facts  which  the  law  has  confided  to 
the  discretion  and  judgment  of  the  collector  will  be  transferred  to  juries 
whose  verdicts  in  different  cases  might  embody  different  results  upon  similar 
statements  of  facts.  It  would  subject  the  officer  to  indefinite  liability,  and 
seriously  embarrass  the  government  in  the  execution  of  the  laws;  for  in  a  case 
like  the  present  the  validity  of  the  sale  and  the  title  of  the  purchaser  of  the 
goods  would  depend  on  the  opinions  of  the  jury  as  to  the  facts  acted  on  by 
the  collector. 

It  has  been  urged  very  strongly  that  the  case  of  Warne  v.  Varley,  6  D.  & 
K,  443,  is  conclusive  in  favor  of  the  plaintiffs  in  this  case.  Kow  that  case 
simply  affirms  the  distinction  between  a  ministerial  and  a  judicial  or  guasi- 
judicial  act.  The  action  was  against  defendants  for  an  alleged  illegal  seizure 
and  detention  of  goods.  The  defense  was  that  defendants  were  appointed 
under  an  act  of  parliament  which  authorized  them  to  view  and  search  all 
tanned  hides  and  skins  that  should  be  brought  to  Leadenhall  market.  That 
plaintiffs  had  offered  for  sale  in  the  market  hides  which  had  not  after  the  tan- 
ning thereof  been  well  and  thoroughly  dried,  in  the  judgments  of  the  defend- 
ant9j  according  to  the  true  intent  and  meaning  of  the  said  act  of  parliament; 
wherefore  defendants  had  seized  and  carried  them  away  until  it  might  be  duly 
tried  in  manner  as  directed  by  said  statute;  and  that  they  had  given  due  no- 
tice to  the  lord  mayor,  that  triers  might  be  appointed  for  trying  the  same 
according  to  the  statute,  etc.  The  plaintiffs  replied  that  the  said  skins  were 
dried  according  to  the  true  intent  of  the  statute,  that  they  had  been  duly  tried 
by  persons  appointed  by  the  lord  mayor,  who  determined  that  the  said  skins 
were  properly  dried,  and  that  said  leather  had  been  restored  to  them.  Kow, 
in  that  case  the  statute,  so  far  from  reposing  any  discretion,  any  quasi-JudioicU 
power  in  the  seizors,  expressly  excluded  them  from  it  b}^  reserving  the  ques- 
tion of  fact  to  be  ascertained  by  others,  to  be  appointed  in  the  mode  prescribed 
by  the  statute.  The  searchers  were  in  the  position  of  those  who  make  a 
municipal  seizure.  They  were  only  justified  in  making  seizures  in  cases 
deemed  legitimate  by  the  appropriate  tribunal  to  which  the  adjudication  of 
them  was  confided.  The  law  only  authorized  them  to  seize  undried  leather, 
within  the  meaning  of  the  statute;  and  whether  the  seizure  was  legal  did  not 
depend  upon  the  judgment  or  discretion,  however  honest,  of  the  seizors;  but 
on  those  of  others  selected  by  the  law,  and  subject  to  whose  decision  the  seiz- 
ure was  made.  The  act  of  the  former  was  deemed  merely  ministerial ;  that  of 
the  latter  was  quasi^judioisil.  The  language  of  Mr.  Justice  Lawrence  renders 
it  evident  that  the  distinction  between  the  two  kinds  of  acts  was  kept  in  view. 
'^It  is  clear  (he  says)  that,  in  all  cases  where  a  protection  is  given  to  a  judge, 
it  is  incumbent  on  the  party  justifying  the  particular  act  to  show  he  was  act- 
ing as  a  judge.  \ 

'^In  this  case  the  defendants  were  not  acting  as  judges;  they  had  seized  the 
leather  in  order  to  carry  it  before  other  persons, —  the  triers,  who  were  to  act 
as  judges."  6  D.  &  E.,  450.  It  is  clear,  then,  that  the  seizors  were  not  act- 
ing in  the  exercise  of  a  ^t^o^'-judicial  power;  because  all  discretion  as  to  the 
condition  of  the  goods  was  expressly  vested  out  of  them,  and  in  others,  by  the 
very  law. under  which  they  themselves  acted.  Had  those  persons  found  against 
the  leather,  and  the  owner  had  sued  them,  nothing  short  of  a  corrupt  motive 
could  have  rendered  them  liable  in  damages.    It  does  not  appear  to  the  court 
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that  the  foregoing  case  conflicts  with  the  principles  enunciated  by  preceding 
decisions. 

§  26.   Under  the  act  of  18^2^  section  12 ^  periaJiahle  or  eafplosive  goods  are  to  he 
sold  forthwith^  and  shortness  of  notice  does  not  render  the  collector  liable. 

The  second  ground  taken  by  plaintiffs  is,  that  they  are  entitled,  independ- 
ently of  all  other  considerations,  to  a  verdict,  because  the  sale  of  the  goods 
was  not  made  in  conformity  to  law.  The  twelfth  section  of  the  act  of  1842, 
amended  by  the  act  of  August,  1846  (Dunlop,  1106),  which  authorized  the  sale, 
applies  to  two  distinct  classes  of  goods.  The  body  of  the  section  refers  to  one 
class  of  goods  to  be  sold,  viz.,  such  as  have  been  deposited  in  the  public  stores, 
and  shall  have  remained  therein  one  year  without  the  payment  of  duties  and 
charges.  Such  it  directs  to  be  appraised  by  the  United  States  appraisers,  and 
if  there  be  none,  then  by  two  respectable  merchants  appointed  and  sworn  by 
the  collector ;  and  after  such  appraisement  they  shall  be  sold  at  public  auction, 
on  due  public  notice  as  prescribed  by  a  general  regulation  of  the  treasury  de- 
partment ;  that  at  said  public  sale  distinct  printed  catalogues  with  the  appraised 
value  thereof  shall  be  distributed,  and  a  reasonable  opportunity  afforded  to 
persons  to  purchase.  The  foregoing  details  are  made  to  protect  the  sale' of  the 
first  class  of  goods ;  and  a  neglect  of  any  one  essential  particular  would  render 
a  collector  liable.  These  details  enumerated  in  the  enacting  part  of  the  sec- 
tion are  not  even  inferentially  alluded  to  when  the  act  speaks  in  its  proviso  of 
the  second  class  of  goods,  the  perishable  and  explosive  articles.  Th\s  proviso 
declares  that  all  such  shall  be  sold  forthwith.  It  has  been  urged  that  the 
details  regulating  the  sale  of  the  first  class  of  goods  apply  to  the  second,  men- 
tioned in  the  p^^oviso.  The  oflSce  of  a  proviso  is  generally  either  to  except 
something  from  the  enacting  clause,  or  to  qualify  and  restrain  its  generality,  or 
to  exclude  some  possible  ground  of  misinterpretation  of  it  as  extending  to 
cases  not  intended  by  the  legislature  to  be  brought  within  its  purview.*  Minis 
V.  The  United  States,  15  Pet.,  445.  When,  therefore,  the  legislature,  as  in 
this  case,  in  \hQ  proviso  declares  that  all  goods  of  a  perishable  nature  shall  be 
sold  forthwith,  it  expressly  exempts  such  from  the  provisions  of  the  enacting 
clause.  It  seems  that  when  congress  directed  the  immediate  sale  of  the 
second  class  of  goods  they  intended  to  commit  the  regulation  of  the  sale 
exclusively  to  the  collector,  as  no  precise  rules  could  be  prescribed  without  the 
hazard  of  defeating  the  whole  law  in  regard  to  perishable  goods.  It  cannot, 
therefore,  be  justly  considered  that  the  details  of  sale  enumerated  in  the  body 
of  the  twelfth  section  apply  to  the  second  class  of  goods,  referred  to  in  the 
proviso.  The  rule  of  law  enunciated  by  the  decisions  is  well  settled.  The 
court  cannot  relax  it.  It  must  be  uniform,  though  it  may  operate  harshly  in 
particular  cases.  The  defendant  having  honestly  exercised  his  discretion,  what- 
ever view  may  be  taken  of  the  erroneous  or  mistaken  manner  in  which  he 
acted,  he  cannot  be  made  responsible  in  this  case.  Let  judgment  be  entered 
for  the  defendant. 

§  27.  Who  Is  an  officer. —  An  office  is  a  public  station  or  employment,  conferred  by  the  ap- 
pointment of  government.  The  term  embraces  the  ideas  of  tenure,  duration,  emolument, 
and  duties.  A  clerk  appointed  by  the  assistant  treasurer  at  Boston,  with  tbe  approbation  of 
the  secretary  of  the  treasury,  under  the  general  appropriation  act  of  July  23,  1866  (14  Stat,  at 
Large,  200),  is  a  public  officer.  His  employment  was  in  the  public  service,  he  was  appointed 
pursuant  to  law  and  his  compensation  was  fixed  by  law,  and  his  duties  were  continuing  and 
permanent,  not  occasional  or  temporary.  And  as  such  officer,  in  charge  of  the  public  mon- 
eys, he  is  indictable  under  the  act  of  August  6,  1846  (9  Stat,  at  Large,  59).  (Miller,  Grikr 
and  Field,  JJ.,  dissented.)    United  States  v,  Hartwell,  6  WalL,  885. 
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§  28.  A  gOTernment  office  is  different  from  a  government  contract.  The  latter  from  its 
nature  is  necessarily  limited  in  its  duration  and  specific  in  its  objects.  The  terms  agreed  upon 
define  the  rights  and  obligations  of  both  patties,  and  neither  may  depart  from  them  without 
the  assent  of  the  other.    Ibid. 

%  29,  The  third  section  of  the  act  of  June  14,  1866,  is  confined  to  the  officers  of  banks  and 
banking  associations.     Ibid. 

§  SO.  Where,  under  a  statute  of  Wisconsin,  the  governor  entered  into  a  contract  with  a 
party  appointed  by  the  legislature  to  make  a  geological,  mineralogical  and  agricultural  sur- 
vey of  the  state,  by  which  said  party  stipulated  to  perform  the  duties,  and  on  the  part  of  the 
state  it  was  stipulated  that  a  certain  sum  per  annum  should  be  paid  him,  and  the  contract 
was  to  continue  for  five  years,  it  was  held  that  the  employment  contracted  for  was  not  an 
office,  and  the  x>arty  was  not  a  public  officer ;  and  that  the  repeal  of  the  act  providing  for 
said  survey  could  not  affect  the  liability  of  the  state  for  his  compensation  imder  his  contract. 
Hall  V.  Wisconsin,  18  Otto,  5. 

§  81.  A  surgeon  appointed  by  the  commissioner  of  pensions  is  not  an  officer  of  the  United 
States.    United  States  v.  (Jermaine,  9  Otto.  508. 

§  82.  The  act  of  congress  of  March  2, 1868  (12  Stat,  at  Large,  p.  696),  provides  in  the  first  sec- 
tion that  any  person  in  the  land  or  naval  forces  of  the  United '  States,  etc.,  who  shall  steal, 
embeEzle,  eta,  any  money  or  other  property  of  the  United  States,  **  shall  be  deemed  guilty  of 
a  criminal  offense,  and  shall  be  subject  to  trial  and  punishment  by  court-martial  in  the  man- 
ner provided  for  in  the  act."  In  the  third  section  of  the  act  it  is  provided  that  any  person  not 
in  the  military  or  naval  forces,  etc.,  committing  any  of  the  acts  prohibited  in  the  first  section, 
shall  forfeit  and  pay  to  the  United  States  the  sum  of  $2,000,  and,  in  addition,  double  damages, 
etc  A  x>ayma8ter's  clerk  in  the  navy  is  a  person  in  the  land  or  naval  forces  of  the  United 
States  under  the  first  section,  and  is  not  liable  under  the  third  section  to  the  penalty  provided 
for,  but  only  to  actual  damages  in  an  action  by  the  United  States  against  him.  United  States 
V.  Bogart,*  8  Ben.,  257. 

§  88.  A  person  was  appointed  clerk  at  the  fractional  currency  counter  of  the  treasury  de- 
partment in  Louisville  by  the  direction  and  with  the  approbation  of  the  secretary  of  the 
trea&ury.  This  appointment  constitutes  him  an  officer  within  the  meaning  of  the  constitu- 
tion of  the  United  States  and  of  the  statutes  in  regard  to  officers  charged  with  the  safe-keep- 
ing of  the  public  money.     United  States  v.  Bloomgart,  2  Ben.,  856. 

§  84.  Liability  generally. — The  executive  officers  of  the  United  States  are  personally  liable 
at  law  for  damages  in  the  ordinary  forms  of  action  for  illegal  official  or  ministerial  acts  or 
omissions  to  the  injury  of  an  individual.    United  States  v.  Kendall,  5  Or.  C.  C,  168. 

§  85.  Proof  that  a  sheriff  or  other  public  officer  acted  as  such  is  sufficient  to  charge  him  as 
such.    Lawrence  v,  Sherman,  2  McL.,  488. 

g  86.  Officers  of  a  court  who  have  custody  of  property  seized,  pending  the  suit,  are  respon- 
sible for  any  loss  or  injury  sustained  by  want  of  due  diligence.  Burke  t;.  Trevitt,  1  Mason,  96. 

§  87.  An  officer  is  liable  for  malfeasance  where  he  disposes  of  the  property  to  the  injury  of 
the  defendant  without  complying  with  the  requisites  of  the  law.  Coming  t;.  Burdick,  4 
McL..  188. 

§  88.  Where  a  ministerial  officer  acts  in  good  faith,  he  is  not  liable  for  exemplary  damages 
for  an  injury  done;  but  he  can  claim  no  further  exemption  where  his  acts  are  clearly  against 
the  law.    Tracy  v.  Swartwout,  10  Pet.,  80. 

g  89.  If  an  officer  attach  and  take  possession  of  personal  property  of  a  firm,  in  Massa- 
chusetts, on  a  writ  against  one  partner  who  has  no  equitable  interest  in  such  property,  he  is  a 
trespasser.    Cropper  t;.  Coburn,  2  Curt.,  465. 

§  40l  An  officer  having  a  warrant  against  a  person  in  his  custody  may  hold  him  under  it, 
without  informing  him  that  he  is  arrested  upon  it.  United  States  t^.  Omeara,  1  Cr.  C.  C, 
165. 

g  41.  Money  in  the  hands  of  an  officer  can  only  be  reached  by  the  interposition  of  the 
court;    Reno  v.  Wilson,  Hemp.,  91. 

§  42.  A  levy  on  personal  property,  shown  by  the  officer's  return  to  be  of  sufficient  value  to 
pay  the  debt,  discharges  the  defendant,  and  the  plaintiff  must  look  to  the  officer  for  lii.s 
money.    Campbell  v.  Pope,  Hemp.,  271. 

§  48.  If  a  delivery  bond  is  not  taken,  property  levied  on  is  at  the  risk  of  the  officer ;  it  is 
his  own  so  far  that  he  may  bring  an  action  to  recover  it,  and  he  is  responsible  for  its  forth- 
coming to  answer  the  execution.    Ibid, 

g  44«  The  officer  whose  duty  it  is  to  enforce  legally  the  claims  of  the  United  States  against 
delinquents  may,  for  the  benefit  of  the  government,  exercise  a  reasonable  discretion  in  the 
management  and  compromise  of  suits.    United  States  v.  Hudson,  3  McL.,  156. 

g  45.  The  officer  levying  an  attachment  upon  property  is  the  agent  of  both  plaintiff  and 
defendant  and  may  be  liable  to  either.    Starr  v.  Moore,  8  McL.,  854« 
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§  46.  Every  public  oflScer  is  required  to  perform  all  duties  which  are  strictly  official,  al- 
though they  may  be  required  by  laws  passed  after  he  comes  into  office,  and  may  be  cumula- 
tive upon  his  original  duties,  and  although  his  compensation  therefor  be  wholly  inadequate. 
Andrews  v.  United  States,  2  Story,  203. 

§  47.  Where  a  statute  with  regard  to  process  is  directory  to  the  court  or  to  the  clerk,  and 
not  to  the  sheriif ,  the  latter  is  bound  to  obey  the  writ  as  he  receives  it ;  but  as  the  indorse- 
ment of  the  true  species  of  the  action  upon  the  writ  is  required  by  the  act  of  assembly  of 
Virginia,  that  the  sheriff  may  see  whether  bail  is  to  be  demanded  or  not,  he  must  be  judge 
himself,  and  act  at  his  peril.     United  States  v.  Mundel,*  6  Call  (Va.),  246. 

§  48.  Acts  after  expiration  of  term. —  A  sale  of  land  by  a  marshal  on  a  venditioni  exponas^ 
after  he  is  removed  from  office,  and  a  new  marshal  appointed  and  qualified,  is  not  void :  and 
such  sale  being  returned  to  the  court  and  confirmed  by  it  on  motion,  and  a  deed  ordered  to 
be  made  to  the  purchaser  at  the  sale,  by  the  new  marshal,  such  sale  being  made,  is  valid. 
Lessee  of  Doolittle  v.  Bryan,  14  How.,  565. 

§  49.  At  common  law,  if  a  sheriff  seize  goods  on  execution,  and  go  out  of  ofiice  before  the 
sale  thereof  is  completed,  he  may  proceed  to  sell  them.    Kent  v.  Roberts,  2  Story,  591. 

§  50.  It  seems  that  where  an  attachment  is  made  by  a  sheriff,  who  resigns  his  office  before 
execution  issued,  he  is  not  the  proper  officer  to  levy  it.    Ibid, 

§  51.  Fresaiuptions  in  favor  of  act«. —  Where  a  statute  confides  a  discretion  to  an  officer, 
a  party  dealing  with  him  in  good  faith  may  assume  that  the  discretion  is  properly  exercised, 
and  if  the  discretion  is  vested  in  a  superior  officer  while  the  transaction  is  with  the  subordi- 
nate, the  contractor  may  assume  that  the  discretion  has  been  properly  exercised,  and  that  the 
subordinate  is  acting  in  accordance  with  his  superior's  orders.  The  contract  need  not  be  in 
writing  in  case  of  military  exigencies.  In  such  cases  the  only  duty  of  the  quartermaster  is 
to  procure  the  needed  article  on  the  most  reasonable  terms,  and  in  the  most  expeditious  way. 
(Drake,  C.  J.,  dissented.)    Thompson  v.  United  States,*  9  Ct.  CI.,  187. 

§  53.  An  officer  will  always  be  presumed  to  have  done  his  duty.  Coming  v,  Burdick,  4 
McL.,  138. 

§  58.  Public  officers,  when  acting  under  the  scope  of  their  duties,  must  be  presumed  to  have 
fulfilled  every  requisite  which  the  discharge  of  their  duty  demands.  Russell  v.  Beebe,  Hemp., 
70t 

§  54.  Official  duty  is  presumed  to  have  been  regularly  performed.  United  States  v.  Humar 
son,  5  Saw.,  587. 

§  55.  It  is  to  be  presumed,  prima  facie,  that  a  sworn  ofiicer  has  discharged  his  duty  faith- 
fully.    Dunlop  V,  Munroe,  1  Cr.  C.  C,  586. 

§  56.  The  presumption  is,  until  the  contrary  is  made  to  appear,  that  a  public  officer  has  done 
his  duty.    Alvord  v.  United  States,  18  Blatch.,  279. 

§57.  Acts  of  public  officers  which  presuppose  the  existence  of  other  acts  to  make  them 
legally  operative  are  presumptive  proof  of  the  latter.  An  order  of  sale  set  forth  that  a  claim 
had  been  allowed  by  the  administrator,  but  was  silent  as  to  its  approval  by  the  judge.  The 
judge  who  made  the  order  of  sale  was  the  judge  to  approve  the  claim.  The  order  was  held 
to  be  presumptive  proof  of  the  requisite  approval.    Comett  v.  Williams,  20  Wall.,  226. 

§  58.  Officers  are  presumed  to  have  done  their  duty.    Cofield  t;.  McClelland,  16  Wall.,  881. 

§  59.  Upon  the  presumption  that  the  officers  of  the  government  performed  their  duty,  the 
conclusion  of  the  court  of  claims  that  the  proceeds  of  certain  cotton,  belonging  to  the  claim- 
ant, had  been  paid  into  the  treasury,  and  that  the  claimant  was  entitled  to  judgment,  was 
affirmed.    (Davis,  SwAYins  and  Miller,  JJ.,  dissented.)   United  States  v.  Crusell,  14  Wall.,  1. 

§  60.  If  an  officer  prove  that  he  acted  as  a  public  officer,  he  is  presumed  to  have  been  duly 
appointed  or  elected  until  the  contrary  appear.  It  is  not  necessary  for  him  to  produce  the 
certificate  of  his  election.    Dayton  v.  Wyoming  National  Bank,*  1  Wyom.  T'y,  268. 

g  61.  The  acts  of  a  public  officer  to  whom  a  public  duty  is  assigned,  within  the  sphere  of 
that  duty,  are  prima  facie  taken  to  be  within  his  power.  But  the  force  of  this  presumption 
must,  from  the  nature  of  things,  vary  with  the  circumstances.  And  where,  as  in  this  case, 
a  grant  purports  to  have  been  made  by  a  governor  of  California  under  Mexican  rule,  within 
a  few  weeks  of  the  time  when  the  government  of  the  territory  passed  from  his  hands,  and 
**  during  the  very  heat  and  conflict  of  the  struggle  in  which  his  power  was  overthrown,.**^ 
where  the  evidence  that  the  formalities  required  by  law  were  observed  is  imperfect  and  un- 
satisfactory and  rests  wholly  in  parol,  where  it  does  not  appear  that  any  preliminary  inquiries 
were  made  as  to  the  point  on  which  he  is  supposed  to  have  exceeded  his  authority,  and  where 
the  situation  of  the  granting  officer,  and  the  mode  in  which  he  exercised  his  authority  in 
other  cases,  at  or  about  the  period  when  the  grant  purports  to  have  been  issued,  suggest  the 
suspicion  of  carelessness,  if  not  recklessness,  in  the  exeicise  of  his  powers,  —  under  all  these 
circumstances  the  presumption  loses  much  of  its  force,  if  it  be  not  entirely  repelled.  United 
States  v.  Cambuston,  7  Saw.,  575. 
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§  6S.  The  continental  congress  having  in  1776  and  1777  passed  resolves  to  borrow  money  on 
loan-office  certificates,  and  that  a  loan  office  be  established  in  and  a  commissioner  appointed 
by  each  of  the  states  respectively,  it  was  held  that  a  person  would  be  presumed  to  have  been 
the  loan  commissioner  who  appeared  to  have  come  into  possession  of  certificates  from  the 
governor  of  his  state,  and  to  have  issued  them  for  value,  the  interest  on  such  certificates,  and 
both  principal  and  interest  of  others  similar,  having  been  paid  by  the  treasurer  of  the  United 
States,  while  the  transactions  were  recent,  without  objection.  Ward  v.  United  States,^  19 
Law  Rep.,  621. 

§  63.  The  general  principle  is  '*that  the  public  acts  of  public  officers,  purporting  to  be  ex- 
ercised in  an  official  capacity  and  by  public  authority,  shall  not  be  presumed  to  be  usurped;, 
but  that  a  legitimate  authority  had  been  previously  conferred  or  subsequently  ratified."  This 
principle  has  been  applied  to  Spanish  titles,  but  the  reasons  which  grew  out  of  the  powers  of 
the  Spanish  monarch,  and  his  vicegerents  in  the  new  world,  which  called  for  the  application 
of  the  principle,  do  not  exist  in  regard  te  the  territorial  or  departmental  governors  of  Cali- 
fornia and  the  relations  which  subsisted  between  them  and  the  government  of  Mexico.  Their 
power  to  grant  even  vacant  lands  was  restricted,  and  could  be  legally  exercised  only  when  in 
conformity  with  the  provisions  of  the  colonization  decree  of  1824  and  the  regulations  of  1828» 
Their  power  to  alienate  the  cattle  and  other  fruits  of  labor,  belonging  to  the  neophytes  of 
missions,  is  not  matter  of  presumption.     Den  v.  Hill,  McAl.,  480. 

§  64.  A  person  cannot,  by  mere  declarations  made  subsequently,  invalidate  his  own  deed 
or  official  act.    United  States  v.  Collins,  1  Woods,  499. 

§  65.  Where  an  officer,  with  the  creditor's  consent,  makes  a  valuation  of  goods  without 
taking  an  inventory,  such  valuation  is  to  be  considered  prima  facie  as  fair  and  just,  and  the 
burden  of  proof  is  on  the  officer  to  establish  the  contrary ;  but  it  does  not  operate  as  an  estop- 
pel.   Pierce  v.  Strickland,  3  Story,  292. 

§  6^  Where  a  public  officer  is  charged  with  conspiracy  oiv  fraud  in  the  discharge  of  his 
duties,  the  presumption  of  law  in  favor  of  his  innocence  will  prevail  against  circumstances 
of  suspicion ;  but  it  may  be  overcome  by  proof  of  previous  delinquencies  of  a  similar  nature. 
Bottomley  r.  United  States,  1  Story,  135. 

§  67.  Loss  of  money  or  property.—  Where  a  loss  of  money  by  an  assistant  paymaster  ha» 
been  clearly  shown  to  be  without  his  fault  or  neglect,  and  without  the  slightest  suspicion  of 
fraud  or  collusion,  but  the  amount  of  the  loss  was  not  positively  proven,  and  could  only  be 
by  the  testimony  of  the  claimant  himself,  but  circumstances  concurred  in  fixing  the  amount, 
the  officer  was  held  to  be  entitled  to  relief,  under  the  disbursing  officers'  act  Clark  v.  United 
States,*  net  CI.,  698. 

§  68.  Where  a  paymaster  had  on  hand  certain  money  of  the  United  States,  which  he  made 
into  a  package,  and  delivery  to  an  orderly  in  his  office  to  take  to  a  designated  depository 
where  his  official  deposits  were  kept,  and  the  i>ackage  was  either  stolen  from  or  by  said  or- 
derly, it  was  held  that  the  paymaster  was  at  fault,  and  negligent  in  intrusting  such  a  sum 
of  money  to  an  orderly,  instead  of  depositing  it  himself,  or  sending  it  by  his  clerk,  and  there- 
fore was  not  entitled  to  relief  under  the  act  of  May  9,  1866  (14  Stat  at  L.,  44;  R  8.,  §§  1059^ 
1062).    Holman  v.  United  States,*  11  Ct  CI.,  642. 

§  69.  Where  a  paymaster  in  paying  certain  accounts  drew  checks,  which  his  clerk  raised  io 
amount,  and  thus  embezzled  a  sum  of  money,  which  the  paymaster  .afterwards  paid  to  the 
United  States,  because  he  had  been  suspended  from  duty  and  his  pay  and  allowances  stopped, 
and  was  liable  to  be  court-martialed  and  dismissed  the  service,  heldj  that  the  funds  were  not 
in  hia  possession  or  charge,  and  he  did  not  lose  them  by  capture  or  otherwise,  and  that  the  act 
of  Hay  9,  1866  (14  Stat  at  L.,  p.  44),  only  afiforded  relief  against  the  loss  of  specific  things,  and 
not  against  loss  by  forgeries  committed  by  employees  or  others,  for  which  he  had  recourse 
against  the  forger  and  the  depositary.  Held,  further,  that  his  application  was  toolate^  being 
made  after  payment  to  the  government.     Hall  v.  United  States,*  9  Ct.  CI.,  270. 

§  70.  The  claimant  was  a  captain  of  engineers,  and  in  charge  of  the  work  for  the  improve- 
ment of  the  mouth  of  the  Mississippi,  and  the  money  appropriated  for  that  purpose  was  under 
hta  controL  Having  to  pay  off  the  hands,  and  for  that  purpose  to  leave  New  Orleans  early 
in  the  morning,  he  drew  his  check  the  night  before,  had  it  cashed  and  placed  the  money  in 
the  safe  in  his  office,  of  which  the  chief  clerk  had  the  key,  and  directed  the  clerk  to  be  in  the 
office  the  next  morning  when  he  had  to  leave  by  the  boat,  so  that  his  assistant  could  get  the ' 
money.  The  clerk  was  in  the  office  when  the  claimant  assumed  control,  and  had  borne  for 
three  years  a  good  reputation.  The  safe  being  broken  open  and  the  clerk  gone  when  the 
money  was  called  for,  and  the  money  being  taken,  the  claimant  was  allowed  a  credit  for  the 
amount  under  the  act  of  May  9,  1866  (14  Stat,  at  L.,  p.  44).    Howell  v.  United  States,*  7  Ct* 

a.,  512. 

§  71.  A  paymaster  of  volunteers,  during  the  war,  drew  |70,000  to  pay  troops  and  put  it  in 
hia  trunk  in  the  room,  near  the  bed,  in  which  he  slept.    During  the  night  tbe  room  was 
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entered  by  burglars  and  the  money  taken.  The  officer  promptly  reported  his  loss  and  subse- 
quently a  small  portion  of  the  money  was  recovered.  It  was  held  that  there  was  no  bad  faith 
or  dishonest  purpose  in  the  case ;  that  the  care  and  diligence  exercised  were  of  a  high  degree, 
and  such  as  a  careful,  cautious  and  prudent  man  would  have  exercised  in  the  discharge  of  a 
high  public  trust,  or  in  a  matter  of  private  interest ;  that  therefore  the  money  was  lost  while 
the  petitioner  was  in  the  line  of  his  duty,  and  without  his  fault  or  neglect,  and  that  under 
the  act  of  May  0,  1866  (14  Stat,  at  L.,  p.  44),  he  was  entitled  to  a  credit  for  the  same.  Malone 
V,  United  States,*  5  Ct.  CI.,  486. 

§  73.  Where  money  of  the  government  is  lost,  without  any  carelessness,  neglect  or  want  of 
caution  on  the  part  of  the  officer  in  whose  custody  it  was,  he  is,  under  the  act  of  congress, 
entitled  to  a  credit  for  such  amount  lost    Whittelsey  v.  United  States,*  5  Ct.  CL,  452. 

§  78.  Where  a  paymaster  in  the  United  States  army,  without  his  fault  or  neglect,  was 
robbed  of  money  of  the  government  in  his  hands,  and  the  greater  part  was  subsequently  re- 
covered, it  was  held  that  the  act  of  May  9,  1866  (14  Stat,  at  L.,  p.  44),  was  not  confined  to  losses 
which  had  occurred  previous  to  its  passage,  but  was  prospective  in  its  operation,  and  that 
under  it  the  officer  sufTering  such  loss  was  entitled  to  a  credit  for  the  same,  including  the  re- 
ward offered  for  the  capture  of  the  thieves  and  the  recovery  of  the  money.  Glenn  v.  United 
States,*  4  Ct.  CI.,  501. 

§  74.  An  officer  is  not  allowed  credit  for  money  stolen  from  him,  under  the  act  of  May  9, 
1866  (14  Stat,  at  L.,  p.  44),  upon  his  own  testimony  alone,  where  there  are  disinterested  parties 
fully  cognizant  of  the  circumstances  connected  with  the  loss.  Pattee  v.  United  States,*  8  Ct. 
CL,  897. 

§  75.  Where  an  officer  had  failed  to  pay  over  public  moneys  received  by  him,  as  required  by 
the  acts  of  congress  and  treasury  regulations,  and  they  were  still  in  his  hands  when  they  were 
seized  by  the  agents  of  the  Confederate  States,  he  is  liable  to  an  action  on  his  bond  for  said 
money.  (The  Chief  Justice  and  Clifford,  J.,  dissented.)  Bevans  r.  United  States,  18  Wall., 
56;  Halliburton  v.  United  States,  13  Wall.,  63.  Whether  such  forcible  taking  from  one  en- 
tlrelyfree  from  fault  would  not  work  a  discharge  of  such  officer  though  he  had  given  bond, 
qucBre,    Bevans  v.  United  States,  13  Wall.,  56. 

§  76,  Where  a  mandate  has  issued  from  the  supreme  court  of  the  United  States  to  a  dis- 
trict court,  reversing  its  judgment,  with  directions  to  cause  restitution  to  be  made  to  appel- 
lants of  what  they  had  been  compelled  to  pay  under  the  decree  of  the  district  court,  and  the 
marshal  had  answered  to  the  order  of  the  district  court,  under  the  mandate,  that  he  had,  pur- 
suant to  instructions  from  the  interior  department,  deposited  part  of  the  fund  in  a  bank  which 
had  since  failed,  it  was  held  that  if  the  money  had  been  deposited  in  the  bank,  pursuant  to 
instruptions  from  the  projwr  authority,  he  was  exonerated.  In  that  event  the  proper  certifi- 
cate should  be  given  to  the  petitioners,  and  they  must  be  left  to  seek  redress  in  the  appropri- 
ate manner.    Ex  parte  Morris,  9  Wall.,  605. 

g  77.  An  officer  of  the  government  holding  its  money  or  property  is  not  justified  in  paying 
to  an  insurrectionary  government,  which  only  demands  it  by  ordinance  or  draft,  but  exer- 
cises no  force  or  threat  of  personal  violence  to  himself  or  property  in  the  enforcement  of  its 
illegal  orders.    United  States  v.  Keehler,  9  Wall.,  83. 

§  78.  A  postmaster  at  Salem,  North  Carolina,  had  in  his  hands  $330  of  postoffice  money, 
belonging  to  the  United  States,  at  the  breaking  out  of  the  rebellion.  At  the  same  time  the 
United  States  was  indebted  to  one  Clemmens,  a  mail  contractor  in  that  region,  for  postal 
service  in  a  sum  exceeding  |300.  He  had  been  directed  to  pay  money  he  mif^ht  have  to  Clem- 
mens, upon  production  of  proper  orders  from  the  postoffice  department.  After  the  war  broke 
out  he  paid  the  money  to  Clemmens,  upon  an  order  drawn  by  the  postoffice  department  of 
the  Confederate  States,  under  an  act  of  the  Confederate  congress.  Held,  in  an  action  upon 
his  official  bond,  that  this  payment  constituted  no  defense  to  the  action.    Ibid, 

g  79.  A  receiver  of  public  moneys  was  sued  on  his  bond,  and  in  defense  to  said  action  of- 
fered to  prove  that  he  was  beset  by  some  person  or  persons  to  him  iinknown,  and  thrown  down, 
and,  against  all  defense  that  he  could  make,  was  gagged  and  bound,  and  the  moneys  described 
in  the  complaint,  violently  and  without  his  fault  taken  from  him  and  carried  away.  It  was 
held  that  the  evidence  offered  constituted  no  defense.    Boyden  v.  United  States,  13  Wall.,  17. 

§  $0.  An  officer  in  the  army,  a  commissary  of  subsistence,  had  in  his  possession  certain 
money  of  the  United  States,  which  he  disbursed,  except  a  small  amount  His  vouchers  were 
captured  by  the  enemy  together  with  the  remainder  of  said  money.  The  return  of  the 
vouchers  being  prevented  by  the  unintermitting  duty  of  the  officer  and  his  clerk,  he  was  held 
entitled  to  a  credit  under  the  act  of  March  9,  1866,  for  the  amount  of  the  captured  vouchers 
and  money.    Murphy  v.  United  States,*  3  Ct.  CI.,  212. 

§  81.  An  officer  in  the  army,  in  possession  of  funds  of  the  government,  had  locked  them  up 
in  a  chest  in  the  same  building  where  other  disbursing  officers  kept  the  funds  of  the  United 
States  intrusted  to  their  care.     The  place  was  captured  by  a  raiding  party  of  rebels  and  the 
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funds  were  lost.  As  tlie  claimant  had  shown  that  the  loss  was  without  his  fault  or  neglect* 
he  was  held  entitled  to  a  credit  with  the  proper  accounting  officers,  under  the  act  of  May  9, 
1866,  for  the  sum  so  lost.    Prime  v.  United  States,*  3  Ct.  CI.,  200. 

g  82.  Moneys  in  the  hands  of  a  disbursing  officer  of  the  United  States,  deposited  with  an 
assistant  treasurer  of  the  United  States  under  the  act  of  congress,  are  none  the  less  moneys 
of  the  United  States  than  they  were  before  being  deposited.  The  officer  is  bound  to  account 
for  them  to  his  superior  officer,  but  if  he  shows  that  he  has  deposited  them  with  a  designated 
depositary*  and  not  withdrawn  them,  he  does  account  for  them,  and  such  a  showiDg  is  a 
complete  defense  to  an  action  against  him  by  the  Uuited  States  for  such  moneys.  The  officer 
cannot  sue  the  depositary  for  such  money.  If  he  has  paid  it  the  second  time  into  the  treas- 
ury of  the  United  States,  that  circumstance  alone  cannot  create  in  favor  of  plaintiff  a  right  of 
action  which  did  not  exist.    Morgan  v.  Van  Dyck,*  11  Int.  Rev.  Rec,  45. 

§  $3.  Officers  and  other  persons  charged  with  the  safe-keeping,  transfer  and  disburse- 
ment of  the  public  moneys  are  forbidden  by  law  to  loan  any  portion  und^r  any  circum- 
stances, and  every  such  act  is  an  embezzlement  United  States  v.  Hart  well,*  12  Int.  Rev. 
Rec.,  50. 

§  84.  The  felonious  taking  and  carrying  away  the  public  money  in  the  custody  of  a  receiver 
of  public  moneys,  without  any  fault  or  negligence  on  liis  part,  does  not  discharge  him  and 
his  sureties,  and  cannot  be  set  up  as  a  defense  to  an  action  on  his  official  bond.  United  States 
t?.  Prescott,  8  How.,  578. 

§  85.  Where  an  appointment  to  office  is  irregular  —  is  contrary  to  law  and  its  policy  —  this 
does  not  absolve  the  person  so  appointed  from  the  moral  and  legal  obligation  to  account  for 
public  money  which  has  been  placed  in  his  hands  in  consequence  of  such  appointment. 
United  States  r.  Maurice,  2  Marsh. ,  90. 

§  86.  Protected  by  writ. —  Where  an  officer  or  tribunal  possesses  jurisdiction  over  the  sub- 
ject-matter upon  which  judgment  is  passed,  with  power  to  issue  process  to  enforce  the  judg- 
ment, and  the  process  issued  is  regular  on  its  face,  showing  no  departure  from  the  law,  or 
defect  of  jurisdiction  over  the  person  or  property  affected,  the  process  will,  in  such  case,  give 
entire  protection  to  the  ministerial  officer  in  its  regular  enforcement,  against  auy  prosecutions 
by  the  party  aggrieved,  although  serious  errors  were  committed  by  the  officer  or  tribunal  in 
reaching  (be  conclusion  or  judgment  on  which  the  process  issued.  Erskine  v.  Hohnbach,  14 
W^alL,  G13. 

§  87.  When  an  officer  is  directed  by  the  process  or  order  of  a  court  to  seize  certain  specifio 
property  described  in  the  writ,  he  has  no  discretion,  but  must  seize  the  property  described. 
And  if  the  court  issuing  the  writ  had  jurisdiction,  in  the  case  before  it,  to  issue  that  process, 
and  it  was  a  valid  process  when  placed  in  the  officer's  hands,  and  in  the  execution  of  it  he 
kept  himself  strictly  within  the  mandatory  clause  of  the  process,  then  such  writ  or  process 
is  a  complete  protection  to  him,  not  only  in  the  court  which  issued  it,  but  in  all  other  courts. 
But  where  the  process  directs  the  officer  to  levy  upon  the  property  of  one  of  the  parties  to 
the  litigation,  sufficient  to  satisfy  the  demand,  the  officer  must  use  his  judgment  and  discre- 
tion in  ascertaining  that  the  property  on  which  he  proposes  to  levy  is  the  property  of  the 
person  against  whom  the  writ  is  directed,  and  by  law  subject  to  be  taken  under  the  writ,  and 
as  to  the  quantity  necessary  to  be  seized,  and  he  is  liable  to  any  person  injured  by  his 
erroneous  action,  and  the  court  can  afford  him  no  protection  against  the  party  injured.  Buck 
r.  Colbath,  8  Wall.,  3?4. 

g  8S.  A  federal  court  will  protect  an  officer  in  executing  its  process,  and  discharge  him 
upon  habeas  eoi^iut,  not  only  when  he  is  held  in  state  custody  under  a  law  which  seeks  ex- 
pressly to  punish  him  for  executing  a  law  or  process  of  the  United  States,  but  also  when  he 
is  in  such  custody  under  a  law  of  the  state,  applying'to  all  persons  equally,  where  it  appears 
he  is  justified  for  the  act  done,  because  ''done  in  pursuance  of  a  law  of  the  United  States,  or 
of  a  process  of  a  court  or  judge  of  the  same.*'  United  States  v.  Jailer  of  Fayette  County,  2 
Abb.,  265. 

g  80.  If  a  messenger  takes  goods  of  another,  under  a  warrant  to  take  possession  of  the  al- 
leged bankrupt's  effects,  he  is  liable  to  the  party  injured  upon  his  official  bond.  He  may  take 
the  goods  of  the  bankrupt,  no  matter  in  whose  hands  he  may  find  them.  In  re  Muller, 
Deady,  518. 

§  00.  An  order  of  a  state  judge  to  discharge  a  debtor  from  imprisonment,  by  virtue  of  an 
execution  from  a  court  of  the  United  States,  affords  no  protection  or  defense  for  the  sheriff 
or  jailer  who  discharged  him,  if  the  judge  in  making  the  orders  exceeded  his  jurisdiction. 
Thus,  where  a  debtor  had  t)een  arrested  by  the  marshal  under  a  ca.  sa.,  and  afterwards  was 
ordered  to  be  discharged  by  the  judges  of  a  state  court  upon  his  application  and  compliance 
'With  the  Pennsylvania  insolvent  law,  the  sheriff  who  discharged  him  was  held  liable  in  an 
action  against  him  for  escape.    Darst  v.  Duncan,*  2  Law  Rep.,  857;  2  Law  Rep.,  246. 

§  91«  An  officer  who  is  charged  in  a  state  court  with  malicious  shooting  cannot  be  dis- 
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charged  on  habeas  corpus,  unless  the  evidence  shows  that  the  shooting  was  done  in  order  to 
enable  the  officer  to  execute  the  process  in  his  hands.    United  States  v.  Weeden,  2  Flip.,  76. 

§  93.  When  it  appears  that  the  officer  is  actually  innocent  of  the  crime  imputed,  and  was 
faithful  in  all  tliat  he  really  did,  he  is  not  obliged,  to  entitle  him  to  a  discharge  upon  habeas 
corpus^  to  show  that  he  was  justified  by  his  process  In  doing  the  very  thing  imputed  to  him 
and  for  which  he  is  in  confinement.     Ibid, 

§  93.  An  officer  cannot  justify  under  a^.  fa,  without  producing  it.  United  States  v.  Baker, 
1  Cr.  C.  C,  2QS. 

§  94.  It  is  not  necessary  that  a  peace-officer  should  have  a  warrant  to  suppress  an  affray. 
United  States  v,  Pignell,  1  Cr.  C.  C,  310. 

g  95.  In  an  action  of  trespass  against  the  marshal  of  the  District  of  Columbia  for  levying  a 
distress  for  a  militia  fine,  it  is  only  necessary  for  him,  in  his  justification,  to  prove  those  fccts 
which  give  jurisdiction  to  the  military  court;  and  that  it  was  regularly  constituted  and  im- 
posed the  fine.  /  Slade  v.  Minor,  2  Cr.  C.  C,  139. 

g  96.  If  the  subject-matter  is  within  the  jurisdiction  of  the  magistrate,  and  the  execution 
regular  on  its  face,  the  officer  executing  the  same  cannot  be  held  liable  as  a  trespasser.  Smith 
v.  Miles,  Hemp.,  34. 

§  97.  Must  act  ivlth  care  and  diligence. —  An  officer  is  bound  to  use  that  care  and  dili- 
gence in  the  discharge  of  his  duties  that  a  conscientious  and  prudent  man,  acting  under  a 
just  sense  of  his  obligation,  would  exercise  under  the  circumstances  of  the  particular  case. 
United  States  v.  Baldridge,  11  Fed.  R.,  552. 

§  98.  Statutory  provisions  designed  to  secure  order,  system  and  dispatch  in  proceedings, 
and  by  a  disregard  of  which  the  rights  of  parties  interested  cannot  be  injuriously  affected,  are 
not  usually  regarded  as  mandatory,  unless  accompanied  by  negative  words  importing  that  the 
acts  required  shall  not  be  done  in  any  other  manner  or  time  than  that  designated.  But  when 
the  requisitions  prescribed  are  intended  for  the  protection  of  the  citizen,  and  to  prevent  a 
sacrifice  of  his  property,  and  by  a  disregard  of  which  his  rights  might  be  and  generally  would 
be  injuriously  affected,  they  are  not  directory  but  mandatory.  The  power  of  the  officer  in  all 
such  cases  is  limited  by  the  manner  and  conditions  prescribed  for  its  exercise.  French  r.  Ed- 
wards, 13  Wall.,  506. 

§  99.  The  general  rule  of  official  obligation,  as  imposed  by  law,  is  that  the  officev  shall  per- 
form the  duties  of  his  office  honestly,  faithfully  and  to  the  best  of  his  ability.  This  is  sub- 
stantially the  rule  by  which  the  common  law  measures  the  responsibility  of  those  whose 
official  duties  require  them  to  have  the  custody  of  property,  public  or  private.  But  the  legis- 
lature can  change  the  common  law  rule  of  responsibility.  A  bond  given  by  the  officer,  with 
an  unqualified  condition  to  account  for  and  pay  over  public  moneys,  enlarges  the  implied 
obligation  of  the  receiving  officer,  and  deprives  him  of  defenses  which  are  available  to  an 
ordinary  bailee.  He  is  liable  in  the  case  of  theft  or  robbery  of  the  funds,  but  not  when  they 
have  been  destroyed  by  an  overruling  necessity,  or  taken  from  him  by  a  public  enemy,  with- 
out any  fault  or  neglect  on  his  part.  (Swayne,  Miller  and  Strong,  JJ.,  dissented.)  United. 
States  V,  Thomas,  15  Wall,  337. 

§  100.  A  ministerial  officer,  in  a  cose  in  which  it  is  his  duty  to  act,  cannot  be  made  a  tres- 
passer. The  duties  of  a  collector  of  internal  revenue  are  ministerial,  and  where  an  assessment 
duly  certified  is  handed  to  him,  he  is  protected  in  the  collection  of  the  taxes,  whether  the 
assessor  has  acted  properly  or  not.     Baffin  v.  Mason,  15  Wall.,  671. 

g  101.  Measure  of  damages. —  Where  the  law  requires  absolutely  a  ministerial  act  to  be 
done  by  a  public  officer,  and  he  neglects  or  refuses  to  do  such  act,  he  may  be  compelled  to 
respond  in  damages  to  the  extent  of  the  injury  arising  from  his  conduct.  A  mistake  as  to 
his  duty  and  honest  intentions  will  not  excuse  the  offender.  Amy  u.  The  Supervisors,  11 
Wall.,  136. 

g  102.  Where  an  action  is  brought  for  an  injury  done  in  the  discharge  of  an  official  dut3% 
the  damages  are  measured  generally  by  the  extent  of  that  injury.  Bispham  v,  Taylor,*  2 
McL.,  408. 

§  103.  Where  an  officer  is  sued  for  any  official  misfeasance,  the  plaintiff  can  recover  only 
his  actual  loss  arising  therefrom.     Pierce  v.  Strickland,  2  Story,  292. 

§  104.  Arrest.— Where  an  officer,  lawfully  endeavoring  to  arrest  a  person,  is  set  upon  and 
violently  resisted  by  him,  and  is  obliged  to  take  the  life  of  the  party  resisting,  he  is  held  justi- 
fied.    United  States  v.  Jailer  of  Fayette  County,  2  Abb.,  265. 

§  105.  In  arresting  a  person,  an  officer  should  make  his  purpose  known,  unless  the  circum- 
stances are  such  as  to  render  it  obvious.  If  the  warrant  is  demanded  it  should  be  produced, 
in  the  case  of  a  known  officer,  the  explanation  must  follow  the  arrest,  and  the  exhibition  of 
the  warrant  after  the  authority  of  the  officer  has  been  acknowledged,  and  his  power  over 
his  prisoner  acquiesced  in.  If  the  officer  is  not  known  as  such  he  should  show  his  authority 
or  warrant  before  making  the  arrest.    Ibid, 
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§  106.  A  constable,  having  a  warrant  to  arrest  a  man  for  assault  and  batt«ry,  has  a  right 
to  break  open  the  door  of  the  offender's  dwelling-house  to  arrest  him.  United  States  v.  Faw, 
1  Cr.  C.  C,  487. 

^  107.  Congress,  in  passing  a  law  suspending  the  writ  of  habeas  corpus,  may  provide  that 
the  officer  effecting  an  arrest  without  legal  warrant  shall  not  be  liable  in  an  action.  It  seems 
that  the  suspension  of  the  writ  itself  practically  legalizes  arrests  made  in  obedience  to  the 
Older  or  authority  of  the  officer  to  whom  that  power  is  committed.  McCali  v,  McDowell, 
Deady,  233. 

^  108.  Under  the  common  law  an  officer  of  the  law  who  has  legal  process  in  his  hands  is 
bound  to  execute  it  according  to  the  mandate  of  the  writ.  He  is  authorized  to  summons  as 
many  persons  as  may  be  necessary  to  assist  him  in  the  performance  of  his  legal  duties.  If  he 
is  resisted  he  must  overcome  such  resistance  by  the  use  of  such  force  as  may  be  necessary  for 
him  to  execute  his  duty.  If  necessary,  the  law  authorizes  him  to  resort  to  extreme  measures, 
and  if  the  resisting  party  is  killed  in  the  struggle  the  homicide  is  justifiable.  A  known  offi- 
cer, ID  making  an  arrest,  is  not  bound  to  exhibit  his  warrant  and  read  it  to  a  defendant  before 
he  secures  him,  if  he  resists;  if  no  resistance  is  shown,  he  should  upon  demand  show  his  war- 
rant. One  who  is  not  a  known  officer  ought  to  show  and  read  his  warrant,  if  required,  but 
the  neglect  of  this  duty  does  not  make  the  officer  a  trespasser  ab  initio,  if  the  party  subject 
to  arrest  had  notice  of  the  warrant  and  was  aware  of  its  contents.  If  a  defendant,  without 
a  deadly  weapon,  or  manifestation  of  excessive  violence,  makes  resistance,  an  officer  is  not 
justified  in  shooting  him ;  but  if  he  has  a  deadly  weapon  and  manifests  a  purpose  to  use  it  if 
arrested,  the  officer  is  not  bound  to  wait  for  him  to  have  an  opportunity  to  do  so.  If  the  de- 
fendant has  ceased  his  resistance  and  manifests  a  willingness  to  submit,  and  the* officer  kills 
him,  he  is  guilty  of  manslaughter,  and  if  the  blood  had  time  to  cool,  of  murder.  An  officer 
has  no  right  to  shoot  a  pai*ty  attempting  to  escape,  if  the  warrant  is  for  a  misdemeanor; 
otherwise  in  cases  of  felony.  If  the  process  is  illegal  and  void  on  its  face,  or  is  against  the 
wrong  party,  or  its  execution  is  att«^mpted  out  of  the  district,  the  officer  is  not  protected. 
United  States  v.  Rice,  1  Hughes,  560. 

g  109.  IndlTidaals  must  take  notice  of  tho  powers  of  government  officials.  Hawkins  t?. 
United  States,  6  Otto,  689. 

§110.  Taking  insiifflcient  security.— Under  the  statute  of  Indiana  providing  for  the 
replevy  of  an  execution,  a  replevin  bond  operates  as  a  judgment,  and  must  be  with  one  or 
more  sufficient  freehold  sureties.  Of  the  sufficiency  of  tlie  sureties  the  officer  serving  the 
execution  must  judge,  and  if  he  take  a  boud  with  insufficient  sureties  he  is  liable  to  the 
plaintiff  in  the  amount  of  the  difference  between  the  value  of  the  judgment  and  the  value  of 
the  security  at  the  time  the  bond  was  executed.    Bispham  v,  Taylor,*  2  McL.,  403. 

^111.  A  levee  board  authorized  to  make  contracts  for  work,  and  to  issue  bonds  to  be  nego- 
tiated at  a  rate  of  discount  not  greater  then  ten  per  cent.,  may  make  a  contract  at  a  specified 
rate  per  cubic  yard,  payable  in  bonds  at  ninety  cents  on  the  dollar,  and  might  issue  the  bonds 
direct  to  the  contractors.     Hemingway  v,  Stansell,  16  Otto,  899. 

§  113.  Connty  officers. —  Where  an  act  of  the  legislature  of  Wisconsin  directed  a  vote  of  the 
people  of  a  certain  county  to  be  taken  as  to  whether  or  not  they  would  have  a  subscription  in 
aid  of  a  railroad,  and  authorized  certain  persons,  entitled  a  board  of  commissioners,  to  bor- 
row money  on  the  credit  of  the  county  and  to  issue  its  bonds  therefor,  such  persons  are  the 
agents  of  the  people  for  the  special  purpose  and  not  county  officers  in  any  proper  sense.  An 
officer  of  the  county  is  one  by  whom  the  county  performs  its  usual  political  functions  —  its 
functions  of  government.    Sheboygan  Co.  v.  Parker,  8  "Wall.,  98. 

§  lis.  Escape. —  In  an  ucnon  on  the  case  against  an  officer  for  a  negligent  escape  on  mesne 
process,  the  damages  may  be  less  than  the  whole  debt ;  the  question  is  one  for  the  jury. 
Duryee  v.  Webb,*  16  Conn.,  55e. 

^  IH.  A  sheriff  is  liable  personally  for  the  escape  of  an  insane  prisoner  as  much  as  any 
other  prisoner.    Hazard  v.  Hazard.  1  Paine,  295. 

^115.  On  an  action  for  an  escape,  the  sheriff  cannot  take  advantage  of  an  irregularity  in 
the  process  which  does  not  render  it  void.     Spafford  v.  Goodell,  8  McL..  97. 

^  IIG.  An  escape  on  final  process  subjects  the  sheriff  to  damages  to  the  amount  of  the 
injury  received  by  the  plaintiff.     IbUi. 

S  117.  In  Michigan,  although  imprisonment  for  debt  is  abolished,  yet  where  a  debtor  acts 
fraudulently,  or  is  about  so  to  act,  he  may  be  arrested.  And  after  such  arrest,  the  sheriff,  if 
he  permits  him  to  escape,  is  liable  to  an  action  for  an  escape.  Mewster  i\  Spalding,  6  McL.,  24. 
§118.  I>epatlcs  and  assistants.— The  legal  relation  between  public  officers  and  their 
sworn  assistants,  even  when  they  are  acting  directly  in  connection,  is  generally  not  that 
of  master  and  servant,  or  principal  and  agent ;  and  the  liability  of  the  official  superior  for 
defaults  of  hia  assistants  arises  only  in  case  of  his  own  misconduct  and  neglect.  United  States 
T.  Collier,  8  Blatch.  m 
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§  119.  An  objection  was  made  that  a  warrant,  citation  and  monition  was  not  signed  by  the 
clerk  of  the  court.  It  was  attested  by  the  judge,  sealed  with  the  seal  of  the  court,  and 
signed  by  the  deputy  clerk.  Held  BufHcient.  In  general,  a  deputy  of  a  ministerial  officer 
edit  do  every  act  which  his  principal  might  do.    The  Confiscation  Cases,  20  Wall.,  93. 

§  120.  A  sheriff  is  responsible  for  the  acts  of  his  deputy  in  making  a  levy  and  sale  under 
an  execution.     Clute  v.  Good  ell,*  2  McL.,  193. 

g  121,  Public  officers  are  not  responsible  for  the  fraudulent  acts  of  their  clerks,  if  they  show 
that  the  embezzlement  or  misconduct  was  not  attributable  to  their  negligence.  United  States 
V,  Broad  head,*  3  Law  Rep.,  95. 

§  122.  A  government  officer,  in  this  case  a  quartermaster,  who  was  empowered  to  appoint 
subordinates,  cannot  delegate  such  power  of  appointment  to  another.  Burroughs  v.  United 
States,*  4  Ct.  CI.,  558. 

§  128.  The  deputy  of  a  marshal  is  a  sworn  officer,  known  to  the  law,  and  he  may  return, 
as  deputy,  the  process  served  by  him.     Spafford  v.  Goodell,  8  McL.,  97. 

§  124.  The  service  of  a  summons,  by  a  deputy  marshal,  the  day  after  the  new  marshal  has 
filed  his  bond  and  taken  the  oath,  the  process  having  before  been  in  the  hands  of  the  deputy, 
is  good.  But  this  does  not  apply  to  the  service  of  an  execution.  Stewart  v.  Hamilton,  4  McL., 
584. 

§  125.  Purchasing  agents. —  It  seems  that  the  official  care  and  custody  of  a  purchasing 
agent  of  the  government  is  not  ended  by  the  delivery  of  the  property  purchased  to  a  carrier 
of  his  own  choosing  for  transportation,  but  continues  till  the  property  comes  into  the  official 
custody  of  some  other  government  agent  or  official.    Tyson  v.  United  States,*  4  Ct.  CI.,  389. 

§  126.  The  declarations  of  a  public  agent  that  he  has  power  to  act  are  not  evidence  of  his 
authority.    James  v.  Stookey,  1  Wash.,  331. 

g  127.  State  officers. — A  suit  may  be  maintained  against  an  officer  of  thestatoto  restrain  him 
from  invading  the  rights  of  the  complainant  secured  by  the  constitution  and  laws  of  the 
United  States.     Hancock  v.  Walsh,  8  Woods,  851. 

§  128.  A  federal  court  cannot  compel  officers  of  a  state,  by  injunction,  to  execute  the  laws 
of  the  state.    McCauley  i\  Kellogg,  2  Woods,  13. 

§  129.  A  court  of  equity  can  enjoin  officera  of  a  state  from  acting  under  a  void  law.  Ban- 
croft r.  Thayer,  6  Saw.,  503. 

§  180.  Requirements  by  United  States  courts  of  state  officers  must  be  in  conformity  with 
state  statutes.  Such  officers  cannot  be  called  on  to  do  more  than  by  the  law  of  the  state  they 
have  the  right  to  do.    United  States  v.  County  Court  of  Knox  County,  1  McC,  608. 

§  181.  Trial  of  right  to  office. —  Under  section  2010,  Revised  Statutes,  the  cases  iu  which  the 
circuit  courts  of  the  United  States  have  jurisdiction  are  limited  to  those  in  which  it  shall  ap- 
pear that  the  sole  question  touching  the  title  to  office  arises  out  of  the  denial  of  the  right  to 
vote  to  citizens  who  so  offered  to  vote,  on  account  of  race,  color,  or  previous  condition  of 
servitude,  and  that  the  jurisdiction  is  only  given  to  the  extent  of  determining  the  rights 
of  the  parties  to  such  office,  by  reason  of  the  denial  of  the  right  guarantied  by  the  fifteenth 
amendment  to  the  constitution  of  the  United  States.    Johnson  v.  Jumel,  3  Woods,  69. 

§  182.  Section  2010,  Revised  Statutes,  gave  na  jurisdiction  to  the  federal  courts  to  enable  a 
party  to  regain  an  office,  to  which  he  had  a  title  established  by  an  election,  and  from  which 
he  had  been  subsequently  ejected.     Ibid, 

§  188.  Captured  properly. —  No  agent  of  the  treasury  department  was  justified  in  receiv- 
ing, after  the  30th  of  June,  1865,  any  captured  property,  unless  theretofore  surrendered ; 
much  less  was  he  warranted  in  making  any  capture  of  unsurrendered  cotton  after  that  date. 
McLeod  V.  Calicott,*  2  Am.  L.  T.  (U.  S.)  Rep.,  113;  10  Int.  Rev.  Rec,  94. 

§  184.  A  special  supervising  agent  of  the  United  States  taking  property,  as  captured  prop- 
erty, under  color  of  law,  or  under  a  mistake  as  to  the  character  of  the  property,  is  not  liable 
for  such  act  in  an  action  for  treispnss.     Ibid, 

§  185.  Minors  may  iiold  ministerial  offices  that  call  for  the  exercise  of  skill  and  diligence 
only.  They  are  not  eligible  to  ofilces  which  concern  the  administration  of  justice.  The 
office  of  notary  public  is  a  ministerial  ooe,  and  there  being  nothing  in  the  constitution  and 
statutes  of  Indiana  making  infants  ineligible  to  such  office,  an  infant  can  hold  it  in  Indiana, 
United  States  r.  Bixby,  9  Fed.  R.,  78. 

§  186.  Where  money  is  in  custodia  legls,  the  officer  holding  it  is  the  mere  hand  of  the 
court;  his  possession  is  the  possession  of  the  court;  to  interfere  with  it  is  to  invade  the  juris- 
diction of  the  court,  and  an  officer  so  situated  is  bound  by  the  orders  and  judgments  of  the 
court,  and  can  make  no  disposition  of  the  money  without  the  consent  of  his  own  court,  ex- 
press or  implied.    In  re  Cunningham,*  9  Cent.  L.  J.,  208.  ^ 

g  137.  Tlie  fourteenth  amendment  to  the  constitution  of  the  United  States  created  a  dis- 
ability to  hold  office,  to  be  removed  by  a  two-thirds  vote  of  each  house  of  congress,  and  to 
be  made  operative  in  other  cases  by  the  legislation  of  congress  in  its  ordinary  course.    Thus 
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a  judge  holding  office  in  the  state  of  Virginia,  who  was  one  to  whom  the  prohibition  to  hold 
office  applied,  was  not  removed  by  the  direct  and  immediate  effect  of  the  prohibition  in  such 
amendment,  but  legislation  was  necessary  to  effect  such  removal,  and  his  sentence  of  a  pris- 
oner tried  in  his  court  was  lawfuL  Griffin's  Case,  Chase's  Dec,  864;  In  re  Griffin,  2  Am.  L, 
T.  (U.  S.)  Rep.,  93. 

g  ISS.  It  is  not  competent  for  any  officer  of  the  goTornmeht  to  donate  or  remit  taxes 
due  from  the  citizen,  under  the  laws  passed  by  congress  for  the  collection  of  revenue. 
United  States  v.  Roelle,  6  Rep..  650. 

§  139.  Discretion. —  Where  an  act  declares  that  certain  officers  may,  if  advisable,  do  a  cer- 
tain thing,  whenever  the  public  interest  or  individual  rights  call  for  its  exercise,  the  language 
used,  though  permissive  in  form,  is,  in  fact,  peremptory.  In  all  such  cases  it  is  held  that  the 
intent  of  the  legislature,  which  is  the  test,  was  not  to  devolve  a  mere  discretion,  but  to  im- 
pose a  **  positive  and  absolute  duty."    Supervisors  v.  United  States,  4  Wall.,  4^5. 

§  140«  Warrant  officers  are  included  in  the  terms  ''said  officers"  in  the  third  section  of 
the  act  of  April,  21,  1806  (2  Stat,  at  L.,  p.  390).    Johnson  v.  United  States,*  2  Ct.  CI.,  167. 

g  141.  How  far  government  bound  by  acts  of. —  It  is  no  defense  to  a  surety  on  a  distiller's 
bond  that  the  breach  of  the  bond  occurred  with  the  knowledge  and  assent  of  the  agents  of 
the  government.  The  government  is  not  responsible  for  the  laches  or  wrongful  acts  of  its 
officers,  and  enters  into  no  contract  with  such  surety  that  its  officers  shall  perform  their 
duties.     Hart  v.  United  States,  5  Otto,  316. 

§  14S.  The  agents  of  the  government  do  not  bind  the  government  when  their  powers  are 
transcended.    United  States  v.  City  Bank,  6  McL,  ISO. 

§  143.  No  officer  of  the  United  States  has  authority  to  enter  into  a  submission  in  their  be- 
half which  shall  be  binding  on  them  unless  the  power  is  given  by  a  special  act  of  congress. 
United  States  t\  Ames,  1  Woodb.  &  M.,  76. 

g  144.  Officers  of  the  United  States  holding  public  money,  as  the  money  of  the  United 
States,  are  accountable  only  to  the  United  States,  and  are  not  liable  at  the  suit  of  an  individ- 
ual on  account  of  having  such  money  in  their  hands.    Vasse  v.  Comegys?,  2  Cr.  C.  C,  564. 

§  145.  Money  in  the  hands  of  a  sheriff  cannot  be  levied  on  nor  applied  to  an  execution 
against  the  plaintiff.    Reno  v.  Wilson,  Hemp.,  01. 

§  140.  A  public  officer  who  buys  a  bill  of  exchange  for  public  use,  and  agrees  to  pay  for  it 
when  it  should  be  duly  honored,  is  not  personally  responsible.  Stone  v.  Mason,  2  Cr.  C.  C, 
431. 

§  147.  A  public  agent  of  the  government,  contracting  for  the  use  of  government,  is  not 
personally  liable,  although  the  contract  be  under  his  seal.    Hodgson  v.  Dexter,  1  Cr.  C.  C,  109. 

g  148.  Whenever  a  contract  or  engagement  made  by  a  public  officer  is  connected  with  a 
subject  fairly  within  the  scope  of  his  authority,  it  shall  be  considered  to  have  been  made 
officially  and  in  his  public  character,  unless  the  contrary  appears  by  satisfactory  evidence  of 
an  absolute  and  unqualified  engagement  to  be  personally  liable.     Parks  v.  Ross,  11  How.,  362. 

§  149.  An  agent  of  the  United  States  does  not  bind  his  principal  by  his  declarations  unless 
clearly  acting  within  his  authority  and  empowered  to  make  them.  United  States  v.  Martin, 
3  Paine,  68. 

§  loO.  It  is  too  clear  to  be  controverted,  that  where  a  public  agent  acts  in  the  line  of  his 
duty,  and  by  legal  authority,  his  contracts  made  on  account  of  the  government  are  public, 
and  not  personal.  They  inure  to  the  benefit  of,  and  are  obligatory  on,  the  government,  not 
the  officer.     Hodgson  v.  Dexter,  1  Cr.,  345. 

§  lol.  Cotton  purchased  within  the  Confederate  lines  in  pursuance  of  an  agreement  with 
an  agent  of  the  treasury  department,  under  the  act  of  July  2,  1864,  was  seized  by  a  naval 
officer,  and  detained,  the  orders  of  the  department  regulating  such  traffic  not  having  been  re- 
ceived by  him.  Upon  the  receipt  of  said  orders  the  cotton  was  delivered  to  the  claimant, 
shipped  to  New  York,  and  sold,  the  market  in  the  meanwhile  having  greatly  declined.  Held, 
neither  the  government  nor  the  officer  was  liable,  the  officer  having  acted  in  the  line  of  his 
duty,  and  the  government  not  being  responsible  for  laches,  if  any,  in  transmitting  orders. 
Burnside  v.  United  States,*  3  Ct.  CI.,  367. 

§  152.  Although  a  private  agent,  acting  in  violation  of  specific  instructions,  yet  within  the 
scope  of  his  general  authority,  may  bind  his  principal,  the  rule  as  to  the  effect  of  the  like  act 
of  a  public  agent  is  otherwise.  Individuals  as  well  as  courts  must  take  notice  of  the  extent 
of  authority  conferred  by  law  upon  a  person  acting  in  an  official  capacity,  and  the  rule  ap- 
l^in  in  such  a  case,  that  ignorance  of  the  law  furnishes  no  excuse.  Whiteside  v.  United 
States,  8  Otto,  247. 

g  153,  Torts  committed  by  an  officer  do  not  render  the  government  liable  on  an  implied 
cstumptit    Ibid, 

§  154.  If  an  officer,. without  just  cause  or  lawful  authority,  takes  or  destroys  the  property 
of  a  citizen,  though  he  act  by  color  of  his  office,  he  is  liable  in  damages  to  the  injured  party. 
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But  where,  in  carrying  out  his  general  instructions,  he  must  act  on  his  judgment,  and  exercise 
discretion,  his  conduct  is  viewed  with  liberality.  And,  although  there  may  have  been  no  pre- 
cedent authority  for  the  particular  act,  if  it  is  adopted  by  the  government,  the  government 
alone  is  responsible.    Wiggins  v.  United  States,*  8  Ct.  CI.,  412. 

§  155.  There  is  no  express  authority  given  by  law  to  any  officer  of  the  government  to  draw 
or  accept  bills  of  exchange.  Whenever,  in  conducting  any  of  the  fiscal  affairs  of  the  govern- 
ment, the  drawing  a  bill  of  exchange  is  the  appropriate  means  of  doing  what  the  department 
or  officer  has  a  right  to  do,  then  he  can  draw  and  bind  the  government  in  doing  so.  But  the 
obligation  resting  on  him  to  perform  that  duty,  and  his  right  and  authority  to  effect  such  an 
object,  is  open  to  inquiry,  and  if  they  be  found  wanting,  or  if  they  be  forbidden  by  express 
statute,  then  the  draft  or  acceptance  is  not  binding  on  the  government.  The  Floyd  Accept- 
ances, 7  Wall.,  666. 

§  156.  Principals  in  the  case  of  private  agents  are  in  many  cases  bound  by  the  acts  and 
declarations  of  their  agents,  even  when  dpne  or  made  without  authority,  if  it  appear  that  the 
act  was  done  or  declaration  was  made  by  the  agent  in  the  course  of  his  regular  employment ; 
but  the  government  or  public  authority  is  not  bound  in  such  a  case  unless  it  manifestly  ap- 
pears that  the  agent  was  acting  within  the  scope  of  his  authority,  or  that  he  had  been  held 
out  as  having  authority  to  do  the  act  or  make  the  declaration  for  or  on  behalf  of  the  public 
authorities.    Hawkins  v.  United  States,  6  Otto,  689. 

§  157.  Where  commissioners  employed  and  authorized  by  the  public  to  sell  and  make  con- 
tracts for  the  sale  of  lands  in  the  city  of  Washington  had  made  contracts  with  certain  parties, 
who  had  advanced  a  considerable  sum  of  money,  to  convey  certain  of  the  lots  which  they  had 
contracted  for,  to  persons  named  in  their  orders,  and,  supposing  that  such  parties  had  not  yet 
received  titles  to  land  equal  in  value  to  the  sum  advanced,  had  told  the  plaintiff  that  if  he 
would  obtain  an  order  from  said  parties  for  certain  lots  they  should  be  conveyed  to  him,  but 
afterwards  discovering  that  lots  had  been  already  conveyed  to  the  amount  of  the  whole  sum 
advanced,  had  given  notice  to  the  plaintiff  of  this  fact,  offering,  however,  to  convey  to  him 
the  lots  in  question  on  his  paying  for  them  at  the  rate  expressed  in  their  contract  with  said 
parties  advancing  said  sum  of  money,  in  a  suit  nominally  against  said  commissioners,  but 
in  fact  against  the  United  States,  wherein  plaintiff  contended  that  the  defendants,  in  their 
public  chai*acter,  having  misinformed  him  as  to  the  state  of  accounts  between  them  and  said 
parties  so  advancing  said  sum  of  money,  thereby  induced  him  to  relinquish  a  demand  against 
the  latter,  and  sought  to  have  discounted  from  a  judgment  which  they  had  obtained  against 
him  for  the  use  of  the  United  States  a  sum  equal  to  the  principal  and  interest  of  the  debt  lost, 
it  was  held  that  the  communication  made  by  the  commissioners  to  the  plaintiff  being  alto- 
gether gratuitous,  and  not  being  within  the  sphere  of  their  official  duties,  the  United  States 
could  not  be  injured  by  it.    Lee  v.  Munroe,*  7  Cr.,  866. 

§  158.  When  the  object  and  purpose  of  an  agency  is  to  create  an  indebtedness  on  the  part 
of  the  United  States,  then  such  agency  can  only  be  authorized  by  that  branch  of  the  govern- 
ment whose  function  it  is  to  pledge  the  public  credit,  and  whose  duty  it  will  be  to  provide  for 
this  as  for  all  other  public  indebtedness.  The  acts  of  cougress  having  provided  for  the  pur- 
chase of  military  supplies  and  organized  a  corps  of  officers  called  the  purchasing  department, 
and  such  purchasing  department  being  afterwards  abolished  and  the  duties  thereof  required 
to  be  performed  by  the  officers  of  the  quartermaster's  department,  such  officers  are  the  only 
militaiy  purchasing  agents  contemplated  by  the  statutes,  and  can  alone  bind  the  government 
by  express  contracts  for  such  purpose.  (Casey,  C.  J.,  dissented.)  Reeside  v.  United  States,*  2 
Ct.  CI.,  1;  Burton  v.  United  States,*  2  Ct.  CL,  223. 

§  159.  Where  congress  had  authorized  the  construction  of  a  mint  in  California,  not  to  ex- 
ceed in  .cost  a  certain  sum,  the  law-making  power  was  here  the  government,  and  the  executive 
officers  its  agents,  and  no  act  of  theirs  could  bind  the  principal  for  a  greater  sum  than  that 
fixed  by  the  statute.    Curtis  v.  United  States,*  3  Ct.  CI.,  144. 

§  160.  An  officer  of  the  United  States  had  no  power  to  make  a  lease  of  part  of  the  public 
land  in  California,  after  the  treaty  of  Guadalupe  Hidalgo  and  prior  to  the  admission  of  Cali- 
fornia  into  the  Union ;  and  such  lease,  though  approved  by  the  general  commanding,  and 
subsequently  ratified  by  the  secretary  of  the  interior,  is  void.   Friedman  v.  Goodwin,  1  McAl., 

142. 

§  161.  An  agreement  between  the  consul-general  for  the  Ottoman  government  in  the  city 
of  New  York,  with  a  manufacturing  company,  by  which  the  latter  agreed  to  pay  the  former 
commissions  for  services  in  effecting  the  sale  of  fire-arms  to  the  Turkish  government,  is  an 
agreement  for  the  sale  and  purchase  of  the  official  infiuence  of  an  officer  of  a  government, 
and  is  against  public  policy  and  void.  Oscanyan  v.  Winchester  Repeating  Arms  Co.,  15 
Blatch..  79. 

§  162.  The  United  States  is  not  liable  to  a  defendant  for  the  wrongful  conduct  of  its  agents. 
United  States  v.  Wickersham,  10  Fed.  R.,  505. 

70 


IN  GENERAL.    POWERS,  DUTIES  AND  LIABILITIES.         §§  163-180. 

§  163.  A  state  is  not  bound  by  the  acts  of  its  agents,  unless  it  manifestly  appears  that  they 
are  acting  within  the  extent  of  their  authority,  and  individuals,  as  well  as  courts,  must  take 
notice  of  the  natui-e  and  extent  of  the  authority  conferred  by  law  upon  a  person  acting  in  an 
official  capacity.     Bancroft  r.  Thayer,  5  Saw.,  509. 

§  164.  IJuless  money  is  in  the  hands  of  an  officer  of  the  government  authorized  to  receive 
it,  it  is  not  in  the  hands  of  the  govei*nment.     Carver  v.  United  States.*  16  Ct.  CI.,  881. 

§  165.  The  government  cannot  set  up  tlie  wrongful  act  of  its  officers  to  relieve  it  from  its 
legal  liabilities.     Bank  of  Boston  v.  United  States,*  10  Ct.  CI.,  544. 

§  166.  The  government  is  not  responinble  fOr  the  mistakes  of  its  agents  either  in  matters  of 
law  or  of  fact.     McElrath  v.  United  States,*  12  Ct.  CL.  216. 

§  167.  Money  is  recoverable  by  the  government  which  was  paid  out  by  its  agents,  under 
the  mistake  of  law  that  the  person  to  whom  it  was  paid  was  an  officer  of  the  government, 
and  entitled  to  it.    Ibid, 

§  168.  Where  the  agents  of  the  government  illegally  sell  the  property  of  a  person,  and 
apply  the  proceeds  to  the  payment  of  a  fine  illegally  imposed  on  him,  the  owner  can  recover, 
and  the  measure  of  damages  is  the  money  paid  over  and  held  by  the  government.  Devlin  v. 
United  States,*  12  Ct.  CI.,  272. 

§  169.  The  acts  of  an  agent  of  the  government  not  harmful  to  a  distiller  give  him  no  right 
of  action  against  the  government.     Finch  v.  United  States,*  12  Ct.  CI.,  404. 

*^  170.  A  public  officer  in  charge  of  public  property,  exposed  to  the  weather,  has  authority 
to  procure  tarpaulins  for  the  protection  of  such  property,  if  necessary  and  proper,  and  the 
government  is  liable  therefor.     Holton  v.  United  States.*  15  Ct.  CL,  280. 

g  171.  If  a  public  agent  fails  in  his  duty,  it  gives  a  party  injured  no  right  of  action  against 
the  government.  Hence,  when  an  officer  removes  a  buoy  marking  a  dangerous  obstruction 
in  a  harbor,  and  a  vessel  in  the  employ  of  the  goverment  runs  upon  it  and  is  lost,  the  owner 
haa  no  cause  of  action  against  the  government.  Flushing  Ferry  Co.  v.  United  States,*  6  Ct. 
CL.7. 

§  172.  A  special  agent  of  the  government,  clothed  with  no  general  powers,  has  no  x>ower 
to  bind  the  government  by  a  contract  outside  his  powers.  So  where  a  special  treasury  agent 
8old  cotton,  employing  an  auctioneer,  the  government  is  bound  by  no  warranty  of  quantity, 
express  or  implied.     Bennett  v.  United  States,*  5  Ct.  CI.,  lOU. 

g  173.  An  agent  of  the  government  can  bind  it  only  while  acting  strictly  within  the  limits 
of  his  authority.    Ryan  v.  United  States,*  8  Ct  CL,  274. 

§  174.  An  officer  empowered  to  equip  men  at  a  cost  not  above  a  certain  price  has  disere- 
tioQ  as  to  the  price  to  be  paid  for  each  article  needed.    Garrison  v.  United  States,  7  WalL,  692. 

§175.  The  government  is  not  responsible  for  the  acts  of  a  government  agent  acting  out- 
side the  scope  of  his  authoritj^.  So  where  a  treasury  agent  sells  captured  cotton  and  pays 
the  proceeds  to  a  claimant  who  is  not  the  owner,  and  does  not  pay  the  same  into  the  treasury, 
as  he  should  do.  the  government  is  not  liable  to  the  real  owner  of  the  cotton  for  the  proceeds. 
Spencer  v.  United  States,*  8  Ct.  CL,  293. 

§  176.  A  mere  special  agent  of  the  government,  with  defined  powers,  cannot  bind  the  gov- 
ernment when  he  exceeds  them.  So  where  the  subscription  agent  of  the  government  adver- 
tises government  obligations  for  sale,  his  representation  that  they  are  payable  in  gold  does 
not  bind  the  government.     Savage  v.  United  States,*  8  Ct.  CL,  553. 

g  177.  A  contractor  dealing  with  the  government  is  chargeable  with  notice  of  all  statutory 
limitations  placed  upon  the  powers  of  public  officers,  but  there  is  a  difference  between  those 
powers  expressly  defined  by  statute  and  those  which  rest  upon  the  discretion  confided  by  law 
to  an  officer.  Where  a  statute  expressly  defines  the  power  it  is  notice  to  all  the  world ;  but 
where  it  confides  a  discretion  to  an  officer,  the  party  dealing  with  him  in  good  faith  may  as- 
same  that  the  discretion  is  properly  exercised.  If  the  discretion  be  vested  in  a  superior, 
while  the  transaction  is  with  bis  subordinate,  the  contractor  may  assume  that  the  discretion 
has  been  properly  exercised,  and  that  the  subordinate  is  acting  in  accordance  with  his  su- 
perior's orders.    Thompsons.  United  States,*  9  Ct.  CL,  197. 

§  17S.  The  United  States  is  not  liable  for  the  wrongful  conduct  of  its  agents  in  the  man- 
agement of  the  property  of  a  third  person.     Wickersham  v.  United  States,  10  Fed.  R.,  510. 

§  1 70.  A  special  treasury  agent  is  an  agent  of  strictly  limited  powers,  and  every  step  taken 
by  him  beyond  such  powera  is  unlawful  and  does  not  bind  the  government.  Noble  r.  United 
States,*  n  Ct.  CL,  620. 

§  180.  Sheriff.— The  provision  of  the  statute  of  California*  that  the  sheriff  shall  sell  for 
delinquent  taxes  only  the  smallest  quantity  of  the  property  which  any  purchaser  will  take 
and  pay  the  judgment  and  costs  is  intended  for  the  protection  of  the  tax  payer,  and  it  is  in- 
cumbent upon  the  officer  to  afford  the  opportunity  to  buyers  to  take  such  quantity  as  will 
BDfflce  to  pay  the  judgment  and  costs,  and  not  to  offer  the  whole  tract  assessed  at  once  to  the 
highest  bidder.    A  recital  in  the  sherifTs  deed  that  he  sold  the  land  described  to  the  '*  highest 
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bidder  "  and  for  the  largest  sum  bid  for  said  property  is  evidence  against  the  grantee  and 
parties  claiming  under  him,  and  shows  that  the  directions  to  sell  only  the  smallest  quantity 
were  disregarded.    (Miller,  J.,  dissented.)    French  v.  Edwards,  13  WalL,  503. 

§  181.  When  a  sheriff  produces  a  prisoner  in  court  under  a  writ  of  habeas  corpus,  his  duties 
as  custodian  cease,  until  the  order  of  the  court  clothing  him  with  new  duties  and  responsi- 
bilities. In  the  meantime  the  safe-keeping  of  the  prisoner  is  entirely  under  the  control  and 
direction  of  the  court,  and  if  the  prisoner  escape  from  custody  during  such  time,  the  sheriff 
is  not  responsible.    Barth  v,  Clise,  12  Wall,  400. 

§  183.  By  an  act  of  the  legislature  of  Mississippi  provision  was  made  for  the  police  courtf  of 
any  county,  through  which  a  certain  railroad  should  be  located,  to  subscribe  for  stock,  if  the 
sense  of  the  people,  obtained  through  an  election,  was  in  favor  of  it.^nd  authority  was  given 
to  levy  a  special  tax  if  the  vote  was  for  the  subscription.  The  sheriff  of  the  county,  who  was 
ex  officio  tax  collector,  was  required,  before  he  entered  on  the  discharge  of  the  duties  imposed 
on  him  by  this  legislation,  to  execute  a  bond,  payable  to  the  president  of  the  board  of  police, 
and  his  successors,  conditioned  to  safely  keep  and  pay  over  to  his  order  all  moneys  collected 
by  virtue  of  the  tax  thus  levied.  Tlie  county  voted  the  subscription,  the  tax  was  levied  and 
collected.  The  police  coui*t  failed  to  make  the  subscription,  and  the  controversy  arising 
with  the  railroad  company  resulted  in  litigation*  Tliis  was  compromised,  and  the  railroad 
company  agreed  to  release  all  claim  for  liability  on  account  of  stock  voted  for  by  the  county, 
if  the  police  board  would  pay  over  the  amount  collected  by  the  sheriff.  The  president  of 
the  board  accordingly,  by  draft,  directed  the  sheriff  to  pay  the  money,  but  the  sheriff  would 
not  pay  it,  alleging  that  the  stock  had  been  illegally  subscribed  for.  Hdd,  that  the  sherifTs 
duty  was  obedience,  and  that  it  was  no  part  of  his  business  to  sit  in  judgment  on  the  pro- 
ceedings of  the  board  of  police,  nor  could  he  constitute  himself  an  ai'biter  to  settle  the  differ- 
ences that  had  arisen,  or  might  arise,  between  the  county,  the  tax  payers,  and  the  company, 
growing  out  of  the  vote  to  subscribe  stock,  and  the  refusal  to  make  the  subscription.  And 
the  sheriff's  omission  to  give  bond  could  not  affect  his  liability.  Bell  v.  Railroad  Ck)mpany, 
4  Wall,  598. 

§  188.  A  sheriff  executing  the  process  of  a  court  having  jurisdiction  of  the  case  in  which 
it  is  issued  is  protected  by  the  writ,  when  keeping  himself  strictly  within  its  mandatory 
clause.  Where  a  state  court  has  jurisdiction  of  a  cause  in  all  respects  until  it  is  terminated 
by  proceedings  in  bankruptcy,  but  the  fact  putting  an  end  to  its  jurisdiction  does  not  appear 
by  its  own  record,  and  const^quently  is  one  of  which  the  sheriff  cannot^  by  legal  possibility, 
have  official  notice,  he  is  bound  to  obey  the  order  of  the  coftrt  to  which  he  is  responsible. 
Conner  v.  Long,  14  Otto,  228. 

§  184.  Where  a  sheriff  in  one  state  sells  goods  under  the  order  of  a  court,  while  proceedings 
in  bankruptcy,  of  which  he  has  no  notice,  ai'e  pending  against  the  owner  in  another  8tate„ 
and  before  notice  received  he  has  paid  over  the  proceeds,  be  is  not  liable  for  them.     Ibid, 

§  185.  A  creditor  recovered  judgments  in  the  state  courts  against  his  debtor,  who  was  after- 
wards thrown  into  bankruptcy  upon  the  petition  of  another  creditor.  WThile  the  executions 
on  the  above  judgments  were  in  the  hands  of  the  sheriff  the  petitioning  creditor  obtained 
from  the  district  court  an  injunction  directed  to  the  judgment  creditor  and  the  sheriff,  re- 
straining them  from  disposing  of  the  property  of  said  bankrupt  until  the  further  order  of  the 
court.  Subsequently,  on  the  petition  of  the  judgment  creditor,  this  injunction  was  modified, 
allowing  the  sheriff  to  sell  the  property  levied  on,  and  directing  him  to  pay  the  procee<ls  into 
the  district  court  to  await  its  further  orders.  Held,  in  asuit  by  the  judgment  creditor  against 
the  sheriff,  for  not  paying  the  money  to  him  upon  his  executions  instead  of  paying  it  into 
court,  that  the  sheriff  was  not  liable.  The  directions  of  tiie  plaintiff  will  not  only  excuse  the 
sheriff  from  his  general  duty,  but  ordinarily  he  is  bound  to  obey  such  directions.  O'Brien  v. 
Weld,  a  Otto,  81. 

^  180.  When  a  sheriff  receives  an  execution  on  which  costs  are  due  a  clerk,  and  fails  to 
make  them  when  practicable,  the  sheriff  becomes  responsible;  nor  will  the  order  of  the 
plaintiff  in  execution  vary  the  case  as  to  the  costs,  whatever  may  be  the  effect  on  the  debt. 
Lewis  t;.  Hamilton,*  Hemp.,  21. 

^187.  Where  an  under-sheriff  attached  certain  goods  without  a  schedule,  and  made  return 
thereof  as  of  the  value  of  |7,000,  and  obtained  a  receiptor  tlierefor  with  the  consent  of  the 
plaintiff's  attorney,  and  afterward,  by  leave  of  the  state  court,  amended  his  return  by  reduc- 
ing the  sum  to  |2,200,  the  actual  value  of  the  goods,  it  was  held  that  it  was  within  the  discre- 
tion of  the  court  to  allow  such  an  amendment,  it  being  a  case  of  pure  mistake.  Pierce  v. 
Strickland,  2  Story.  292. 

§  188.  If  a  sheriff  fail  to  use  ordinary  vigilance  to  keep  goods  levied  upon  safely,  and  they 
are  lost  through  his  negligence,  he  is  liable.    Starr  v.  Taylor,  3  McL.,  542. 

§  189.  The  sheriff  levying  an  attachment  on  goods  is  the  agent  of  both  parties,  and  liable 
to  either.    Ibid» 
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§  IM.  A  sheriff  xrho  receives,  as  jailer,  a  person  arrested  by  the  marshal,  is  bound  to  keep 
the  prisoner  nnder  all  the  responsibilities,  as  if  he  had  been  arrested  under  state  process. 
Spafford  v.  Ooodell,  8  McL..  97. 

§  191.  Under  the  act  of  congress  of  January  6,  1800,  the  sheriff  of  a  county  is  bound  to 
take  a  bond  for  the  limits,  as  provided  by  the  state  laws,  from  a  prisoner  confined  on  process 
from  the  federal  courts,  and  false  imprisonment  would  lie  on  his  refusal.  United  States  v, 
Noah,  1  Paine,  868. 

§  193.  After  a  prisoner  has  been  enlarged  upon  a  limit  bond,  the  sheriff  can  confine  him 
again  only  on  the  baiFs  becoming  insufficient.  He  cannot  aiccept  a  surrender  of  him — cer- 
tainly after  an  assignment  of  the  bond.    Ibid. 

%  19S.  A  sheriff  having  a  writ  of  foreign  attachment,  issued  according  to  the  laws  of  New 
Jersey,  proceeded  to  levy  the  same  on  property  of  the  defendant  in  the  attachment.  After 
the  attachment  was  issued,  the  plaintiff  took  the  promissory  notes  of  the  defendant  for  his 
debt,  payable  at  a  future  time,  but  no  notice  of  this  adjustment  was  given  to  the  sheriff,  nor 
was  the  suit  on  which  the  attachment  issued  discontinued.  The  defendant  brought  replevin 
for  the  property  attached,  the  sheriff  having  refused  to  redeliver  it.  Held,  that  the  sheriff 
was  not  responsible  for  levying  the  attachment  for  the  debt  so  satisfied  or  for  refusing  to  re- 
deliver the  property  so  attached.     Livingston  v.  Smith,  5  Pet,  90. 

g  194.  By  the  laws  of  Alabama,  where  property  is  taken  in  execution,  if  the  sheriff  does 
not  make  the  money,  the  plaintiff  is  allowed  to  suggest  to  the  court  that  the  money  might 
have  been  made  with  due  diligence,  and  thereupon  the  court  is  directed  to  frame  an  issue  in 
Older  to  try  the  fact.    Chapman  t;.  Smith,  16  How.,  114. 

§  19o.  Whether  a  sheriff,  holding  a  vessel  under  a  writ  of  attachment  from  a  state  court, 
can  rightfully  refuse  to  permit  a  marshal  to  take  x>osses6ion  of  her,  to  enforce  a  paramount 
lien,  and  whether  the  marshal  can  properly  proceed  to  execute  his  precept  by  force,  in  same 
manner  as  against  unlawful  resistance  by  a  private  individual,  qiuere.    The  Gazelle,  1  Spr.,  878. 

g  196.  The  sheriff  having  in  his  hands  a  fi.  fa.,  and  having  received  money  for  the  defend- 
ant in  the  same  under  an  execution  in  which  the  defendant  was  plaintiff,  levied  on  the  money 
in  his  hands  and  paid  the  same  to  the  plaintiff  in  the^L  fa.  Held,  that  under  the  law  of  Vir- 
ginia, it  was  the  duty  of  the  sheriff  to  have  the  money  made  under  the^.  fa.  in  the  court  on 
the  return  day  of  the  writ,  and  that  he  was  not  justified  in  paying  over  the  same.  Turner  v. 
FendaU,  1  Cr.,  117. 

§  197.  Where  a  deputy  sheriff  has  sold  property  under  a  deifective  execution,  the  principal 
is  chargeable,  he  having  sanctioned  the  transaction.    Lawrence  v.  Sherman,  2  McL.,  488. 

§  198.  Certain  creditors  began  an  action  in  attachment  in  Indiana,  against  certain  defend- 
ants, and  the  sheriff  levied  the  attachment  on  a  lot  of  lumber.  Afterwards  the  plaintiffs  and 
defendants  in  the  attachment  proceeding  agreed  that  a  third  party  should  take  possession  of 
the  property  attached,  sell  the  same,  and  apply  the  proceeds  to  the  plaintiff*s  debt.  The 
sheriff  permitted  said  party  to  take  possession,  sell,  etc.,  and  subsequently  it  was  agreed  be- 
tween the  parties,  no  other  creditor  having  then  become  a  party  to  the  proceedings,  that  the 
suit  should  be  dismissed.  But  by  neglect  the  same  was  not  done,  and  the  relator  in  the  pres- 
ent suit  filed  his  complaint,  affidavit  and  bond,  while  the  record  showed  that  the  suit  in  at- 
tachment was  pending.  The  court  found  that  the  property  was  subject  to  the  lien  of  the 
said  under-filing  creditor's  attachment,  and  ordered  it  to  be  sold  to  pay  his  debt.  The  sheriff 
failing  to  deUver  the  property  to  his  successor  in  office  for  execution,  the  relator  brought  suit 
against  the  sheriff  and  his  sureties.  The  court  not  being  informed  of  said  agreement  to  dis- 
miss, it  was  lield  that  the  sheriff  was  liable,  but  as  to  the  amount  of  damages,  whether  they 
should  be  nominal,  or  the  pro  rata  share  of  the  property  had  there  been  no  agreement  to  dis- 
miss, there  was  no  decision.    State  of  Indiana  v,  Baldwin,  6  Fed.  R.,  80. 

§  199.  Under  section  196,  Code  of  Civil  Procedure  of  Wyoming,  Laws  1869,  a  sheriff  is  liable 
to  the  plaintiff  in  replevin,  where  the  property  has  been  delivered  to  the  plaintiff,  iu  adequate 
damages  for  tiie  illegal  detention,  not  vindictive  damages  for  the  wrongful  taking,  where  such 
taking  was  wrongful.     Dayton  v.  Wyoming  National  Bank,*  1  Wyom.  T'y,  268. 

g  SUO.  A  sheriff  of  a  state  court  is  under  no  obligation  to  serve  a  writ  of  habeas  corpus 
when  he  knows  that  the  persons  having  custody  of  prisoners  named  in  the  writ  are  deputy 
marshals,  and  hold  the  prisoners  under  the  authority  of  the  United  States,  and  incurs  no  lia- 
bility in  refusing  to  do  so.  His  return  of  the  fact  that  the  prisoners  were  so  held  is  a  complete 
JQstiflcation  for  not  serving  the  writ.  If  the  writ  were  the  ordinary  writ  of  habeas  corpus 
requiring  the  deputy  marshals  to  produce  the  prisoners,  etc.,  it  would  have  been  the  duty  of 
those  officers  to  take  the  persons  before  the  judge,  if  not  as  a  matter  of  leg^  obligation,  as  a 
courtesy  due  authorities  of  another  jurisdiction.  But  where  the  writ  was  under  the  extraor- 
dinary Ohio  law  of  1856,  requiring  the  officer  to  whom  it  was  directed  to  take  the  prisoners, 
the  depaty  mf>T«h«ig  had  the  right  to  resist  the  attempt  to  rescue  -the  prisoners  from  their 
custody.    Ex  parte  Siffoid,*  6  Am.  L.  Reg.,  659. 
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II.  Eesignation. 

SuMMAEY—  Totrni  officers  under  law  of  JTZinow,  §§  SOI,  202.^  At  common  law  and  under 

Michigan  statute,  §  203. 

g  201.  Under  the  law  of  Illinoia,  town  officers  hold  their  offices  until  their  successors  have 
qualified ;  and  where  they  have  resigned,  and  their  resignations  have  been  accepted,  they  are 
not  relieved  from  the  responsibilities  of  their  offices  until  such  qualification.  Badger  v. 
United  States,  §  204. 

^  202.  Under  the  laws  of  Illinois,  the  8ux)ervisor,  town  clerk  and  justices  of  the  peace  of  a  town 
constitute  a  board  of  auditore,  not  less  than  three  being  a  quorum,  to  examine  and  audit  town 
accounts.  The  relators,  having  recovered  two  judgments  against  a  town,  presented  to  the 
board  a  sworn  statement  that  the  judgments  were  jtist. and  unpaid,  and  delivered  to  and  filed 
with  the  clerk  of  the  town  a  certified  copy  of  said  judgments,  but  the  board  neglected  and  re- 
fused to  audit  them,  and  the  relators  applied  for  a  mandamus.  The  answer  of  the  respond- 
ents stating  that  the  supervisor,  town  clerk  and  two  of  the  justices  had  resigned  and  their 
resignation  been  accepted,  leaving  only  two  of  the  board  in  office,  upon  demurrer  it  was 
held  that  town  officers  hold  their  offices  until  their  successors  have  qualified;  and  where  they 
have  resigned,  and  their  resignations  have  been  accepted,  they  are  not  relieved  from  the  re- 
sponsibilities of  their  offices  until  such  qualification,  and  that  a  peremptory  niancZamiM  should 
issue.    Ibid, 

§  203.  At  common  law  public  officers  cannot  escape  the  responsibilities  of  their  offices 
until  their  resignations  have  been  accepted  by  the  proper  authority  or  their  successors  have 
been  appointed;  and  in  Michigan  no  contrary  rule  has  been  adopted;  but  the  common  law 
rule  seems  to  be  confirmed  by  the  statutes  of  the  state,  so  far  as  their  intent  can  be  gathered 
from  their  specific  provisions.  So  where  a  person  had  recovered  a  judgment  against  a  town- 
ship, and,  the  proper  township  officers  having  refused  to  take  any  steps  to  levy  a  tsx  for  the 
payment  of  said  judgment,  had  filed  a  petition  for  a  mandamus^  the  retuni  setting  up  the 
resignation  of  said  officers,  /ic/d,  that  their  resignations  not  having  been  accepted,  a  peremp- 
tory mandamus  would  issue.    £kl  wards  v.  United  States,  g§  205-9. 

[Notes.—  See  gg  210-219.] 


BADGER  V.  UNITED  STATES. 
(3  Otto,  599-605.     1876.) 

Ereor  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. —  The  relators  filed  a  petition  for  a  mandamus  to  com- 
pel the  board  of  auditors  to  audit  and  allow  two  judgments  against  the  town 
of  Amboy.  The  board  consisted  of  the  supervisor,  town  clerk  and  justices  of 
the  peace,  who,  it  was  alleged,  refused  to  audit  the  judgments,  and  a  part  of 
the  board  had  pretended  to  resign,  etc.    Further  facts  appear  in  the  opinion. 

Opinion  by  Mr.  Justice  Hunt. 

No  part  of  the  answer,  in  our  judgment,  requires  consideration  except  that 
which  raises  the  point  of  the  legality  of  the  resignation  of  the  parties  named. 
If  they  had  ceased  to  be  officers  of  the  town  when  the  mandamus  was  issued, 
there  may  be  difficulty  in  maintaining  the  order  awarding  a  peremptory 
mandamus  against  them.  If  they  were  then  such  oflicers,  the  case  presents  no 
difficulty.  The  alleged  resignations  of  the  supe^'visors  and  town  clerk  were 
accepted  by  the  justices  of  the  town;  ,but  their  successors  had  not  been  quali- 
fied, nor,  indeed,  had  they  been  chosen  when  the  petition  was  filed.  Does  a 
supervisor,  town  clerk  or  justice  of  the  peace  of  the  state  of  Illinois  cease  to 
be  an  officer  when  his  resignation  is  tendered  to  and  accepted  by  a  justice  of 
the  peace,  or  does  he  continue  in  office  until  his  successor  is  chosen  and 
qualified  ? 
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§  204.  Under  the  iowmhvp  organization  laws  of  Illinois^  sitpervisors,  town 
derksj  Justices  of  the  peace,  etc,  hold  their  offices  until  their  successors  are 
qnalijied. 

By  the  common  law,  as  well  as  by  the  statutes  of  the  United  States  and  the 
laws  of  most  of  the  states,  when  the  term  of  office  to  which  one  is  elected  or 
appointed  expires,  his  power  to  perform  its  duties  ceases.  People  v,  Tilman,  8 
Abb.  Pr.,  359;  30  Barb.,  193.  This  is  the  general  rule.  The  term  of  office  of 
a  district  attorney  of  the  United  States  is  fixed  by  statute  at  four  years.  When 
this  four  years  comes  round,  his  right  or  power  to  perform  the  duties  of  the 
office  is  at  an  end  as  completely  as  if  he  had  never  held  the  office.  K.  S.,  sec. 
769.  A  judge  of  the  court  of  appeals  of  the  state  of  New  York,  or  a  justice 
of  the  supreme  court,  is  elected  for  a  term  of  fourteen  years,  and  takes  his 
seat  on  the  1st  day  of  January  following  his  election.  When  the  14th  of 
January  thereafter  is  reached  he  ceases  to  be  a  judicial  officer,  and  can  per- 
form no  one  duty  pertaining  to  the  office.  Whether  a  successor  has  been 
elected,  or  whether  he  has  qualified,  does  not  enter  into  the  question.  As  to 
certain  town  officers,  the  rule  is  different.     1  R.  S.  (N.  Y.),  340,  sec.  30. 

The  system  of  the  state  of  Illinois  seems  to  be  organized  upon  a  dilBFerent 
principle.  Thus,  the  supreme  court  consists  of  seven  judges,  who  are  required 
to  possess  certain  qualifications  of  age  and  of  residence,  and  who  are  elected 
for  the  term  of  nine  years  (Code  of  Illinois,  18Y4,  pp.  69,  70),  at  which  time  it 
is  provided  that  the  "  term  of  office  shall  expire."  Circuit  judges  in  like  man- 
ner are  elected  for  a  term  of  six  years.  Id.,  p.  701.  County  judges  and 
county  clerks,  probate  judges  and  state's  attorneys,  are  elected  for  the  term  of 
four  years.    Id.,  pp.  71,  72. 

As  to  all  of  these  officers,  including  judges,  it  is  provided  in  the  constitution  of 
Illinois  that  ^^  they  shall  hold  their  offices  until  their  successors  shall  be  quali- 
fied." Id.,  p.  73,  sec.  32.  They  may  thus  hold  their  officers  much  longer 
than  the  term  for  which  they  are  elected.  The  provisions  as  to  town  officers 
are  of  the  same  character.  It  is  enacted  (art.  7,  sec.  61,  p.  1075)  that,  at  the 
town  meeting  in  April  of  each  year,  there  shall  be  "elected  in  each  town  one 
supervisor  and  one  town  clerk,  who  shall  hold  their  offices  for  one  year,  and 
until  their  successors  are  elected  and  qualified,  and  such  justices  of  the  peace 
as  are  provided  by  law. 

Of  justices  of  the  peace,  it  is  enacted  that  there  shall  be  elected  in  each 
town  not  less  than  two  nor  more  than  five  (depending  upon  the  population  of 
the  town),  who  shall  hold  their  offices  "  for  four  years,  or  until  their  successors 
are  elected  and  qualified."  P.  637,  sec.  1.  The  qualifying  so  often  spoken  of 
is  defined  as  to  town  officers  by  article  9,  section  85 : 

"  Qualifying.  Every  person  elected  or  appointed  to  the  office  of  supervisor, 
town  clerk,  etc.,  before  he  enters  upon  the  duties  of  his  office,  and  within  ten 
days  after  he  shall  be  notified  of  his  election  or  appointment,  shall  take  and 
subscribe,  before  some  justice  of  the  peace  or  town  clerk,  the  oath  or  affirma- 
tion of  office  prescribed  by  the  constitution,  which  shall,  within  eight  days 
thereafteT,  be  filed  in  the  office  of  the  town  clerk." 

Thus  far  it  would  seem  plain  that  the  office  of  a  supervisor  or  town  clerk 
could  not  be  terminated  until  his  successor  subscribed  and  filed  his  oath  of 
office,  and  that  when  the  supervisor  and  town  clerk  before  us  supposed  that 
their  offices  were  at  an  end  by  their  resignations,  they  were  in  error. 

There  are  two  other  provisions,  which,  it  is  supposed,  have  some  bearing 

upon  the  point  we  are  considering.    Section  97  (p.  1079)  provides  that  when- 
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ever  a  vacancy  occurs  in  a  town  office  by  death,  resignation,  removal  from  the 
town  or  other  cause,  the  justices  may  make  an  appointment  which  shall  con- 
tinue during  the  unexpired  term,  and  until  others  are  elected  or  appointed  in 
their  places.  By  section  100  the  justices  of  the  town  may,  for  sufficient  cause 
shown  to  them,  accept  the  resignation  of  any  town  officer,  and  notice  thereof 
shall  immediately  be  given  to  the  town  clerk. 

A  similar  provision  as  to  the  elective  officers  of  a  higher  grade  is  found  in 
the  statutes.  By  chapter  46,  section  124  et  seq.  (p.  4tQ^\  it  is  provided  that  res- 
ignations of  elective  offices  may  be  madp  to  the  officer  authorized  to  fill  the 
vacancy  or  to  order  an  election  to  fill  it,  and  the  various  events  which  may 
cause  a  vacancy  are  defined.  Governors,  judges,  clerks  of  courts,  etc.,  are 
specifically  referred  to. 

The  provision  as  to  these  officers  and  as  to  the  town  offices  are  parts  of  the 
same  sj'stem.  The  resignations  may  be  made  to  and  accepted  by  the  officers 
named ;  but,  to  become  perfect,  they  depend  upon  and  must  be  followed  by  an 
additional  fact,  to  wit,  the  appointment  of  a  successor,  and  his  qualification. 
When  it  is  said  in  the  statute  that  the  resignation  may  be  thus  accepted,  it  is 
like  to  the  expiration  of  the  term  of  office.  In  form  the  office  is  thereby 
ended,  but  to  make  it  effectual  it  must  be  followed  by  the  qualification  of  a 
successor. 

Section  92  (p.  1078)  is  also  referred  to:  "Town  officers,  except  as  other- 
wise provided,  shall  hold  their  offices  for  one  year,  and  until  others  are 
ejected  or  appointed  in  their  places  and  are  qualified."  The  terra  ''otherwise 
provided  "  has  reference  to  the  original  term  fixed  by  law,  and  not  to  resigna- 
tions or  vacancies.  Thus,  justices  hold  for  four  years,  supervisors  and  con- 
stables for  one  year;  and  should  there  be  created  or  found  to  exist  a  town 
officer,  and  no  provision  be  made  as  to  the  duration  of  his  office,  this  section  is 
intended  to  meet  the  case  by  fixing  one  year  as  such  term.  It  has  nothing  to 
do  with  the  case  before  us,  further  than  it  reiterates  the  rule  everywhere 
found  in  the  statutes  of  Illinois,  that  such  person  shall  serve  not  only  for  one 
year,  but  until  his  successor  shall  qualify. 

People  ex  rd.  Williamson  v.  McHenry,  52  K  Y.,  374,  was  the  case  of  a  q%u> 
warranto  to  test  the  title  to  the  office  of  collector  of  the  town  of  Flatbush, 
Kings  county.  New  York.  The  defendant  was  elected  such  collector  on  the 
5th  day  of  April,  1870.  On  the  4th  day  of  April,  1871,  the  relator  was  elected 
collector  of  the  same  town,  but  did  not  take  or  file  an  oath  of  office  or  exe- 
cute the  bond  to  the  supervisors  of  the  town.  The  board  of  supervisors  rec- 
ognized the  defendant  as  the  legal  collector,  and  delivered  to  him  the  warrant 
for  the  collection  of  the  taxes  of  1871.  To  settle  the  dispute,  the  relator 
brought  the  suit  referred  to.  The  attempt  of  the  defendant  to  sustain  himself 
under  an  act  of  the  legislature,  extending  the  term  of  office  of  the  collector  of 
Kings  county  to  three  years,  failed.  The  court  held  the  act  to  be  unconstitu- 
tional as  to  existing  collectors.  The  defendant,  however,  succeeded  in  retain- 
ing the  office,  and  had  judgment  that  he  was  the  legal  collector;  for  the 
reason,  that,  although  the  relator  was  legally  elected,  he  had  failed  to  take  the 
oath  of  office.  The  statute  of  New  York  as  to  town  officers  was  in  substance 
the  same  as  that  of  the  state  of  Illinois.  It  was  as  follows :  "  Town  officers 
shall  hold  their  offices  for  one  year,  and  until  others  are  chosen  or  appointed 
in  their  places,  and  have  qualified." 

In  6  Bissell,  308,  is  found  the  opinion  of  Judge  Blodgett  in  the  case  we  have 
before  us.    He  holds  that  a  resignation  does  not  relieve  a  supervisor  or  town 
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clerk  from  the  responsibilities  of  his  office  until  a  successor  is  appointed.    We 
think  such  is  the  law. 

In  People  v,  Hopson,  1  Den.,  574,  and  in  People  v.  Nostrand,  46  K  Y.,  382, 
it  was  said  that  when  a  person  sets  up  a  title  to  property  by  virtue  of  an 
oflBce,  and  comes  into  court  to  recover  it,  he  must  show  an  unquestionable 
right.  It  is  i^ot  enough  that  he  is  an  officer  de  factoj  that  he  merely  acts  in 
the  office;  but  he  must  be  an  officer  dejure,  and  have  a  right  to  act.  So,  we 
think,  where  a  person  being  in  an  office  seeks  to  prevent  the  performance  of 
its  duties  to  a  creditor  of  the  town,  by  a  hasty  resignation,  he  must  see  that 
he  resigns  not  only  de  facio^  but  dejure;  that  he  resigns  his  office  not  only, 
but  that  a  successor  is  appointed.  An  attempt  to  create  a  vacancy  at  a  time 
when  such  action  is  fatal  to  the  creditor  will  not  be  helped  out  by  the  aid  of 
the  courts.  Jicdffine?it  affirmed. 

EDWARDS  V.  UNITED  STATEa 
(13  Otto,  471-479.    1880.) 

EsROR  to  U.  S.  Circuit  Court,  "Western  District  of  Michigan. 

Opinion  by  Mr.  Justice  Bradley. 

Statement  of  Facts. —  William  F.  Thompson,  on  the  6th  day  of  Septem- 
ber, 1874,  recovered  a  judgment  in  the  court  below  against  the  township  of 
St.  Joseph,  in  the  county  of  Berrien,  Michigan,  for  the  sum  of  $17,327.86 
besides  costs. 

By  the  laws  of  Michigan  an  execution  cannot  be  issued  against  a  township 
upon  a  judgment,  but  it  is  to  be  "levied  and  collected  as  other  township 
charges;"  and  when  collected  to  "be  paid  by  the  township  treasurer  to  the  per- 
son to  whom  the  same  shall  have  been  adjudged."  Comp.  Laws  of  1871,  sec. 
6630.  The  mode  of  raising  money  by  taxation  in  townships  is  prescribed  in  sec- 
tions 992  and  997,  which  make  it  the  duty  of  the  township  clerk,  on  or  before 
the  first  day  of  October  of  each  year,  to  make  and  deliver  to  the  supervisor  of 
the  township  a  certified  copy  of  all  statements  on  file,  or  of  record  in  his  office, 
of  moneys  proposed  to  be  raised  therein  by  taxation  for  all  purposes;  and  it  is 
made  the  duty  of  the  supervisor,  on  or  before  the  second  Monday  of  said 
month,  to  deliver  such  statements  to  the  clerk  of  the  board  of  supervisors  of 
the  county,  to  be  laid  by  him  before  the  board  at  its  annual  meeting.  At  this 
meeting  the  board  is  required  to  direct  the  several  amounts  to  be  raised  by 
any  township,  which  appear  by  the  certified  statements  to  be  authorized  by 
law,  to  be  spread  upon  the  assessment  roll  of  the  proper  township,  together 
with  its  due  proportion  of  the  county  and  state  taxes.  The  whole  is  then  cer- 
tified and  delivered  by  the  clerk  of  the  board  to  the  town,  supervisor,  whose 
duty  it  is  to  make  the  individual  assessment  to  the  various  tax  paj^ers  of  the 
township  in  proportion  to  the  estimate  and  valuation  of  their  property.  The 
assessment  roll  is  then  delivered  to  the  town  treasurer  for  collection. 

The  judgment  in  the  present  case  not  being  paid,  and  the  township  officers 

having  refused  to  take  any  steps  to  levy  the  requisite  tax  for  the  purpose,  the 

ITnited  States,  on  the  relation  of  Thompson,  on  the  11th  of  October,  1876, 

filed  a  petition  for  a  mandamus  against  Edward  M.  Edwards,  supervisor  of 

the  township  of  St.  Joseph,  in  which  he  set  forth  the  judgment  and  alleged 

that,  on  the  26th  of  September,  1876,  he  caused  a  certified  transcript  of  the 

judgment  to  be  served  on  the  township  clerk,  with  proper  notice  and  demand ; 

and  on  the  27th  of  September,  1876,  he  caused  a  similar  transcript,  notice  and 
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demand  to  be  served  on  Edwards,  the  supervisor.  The  petition  further  alleged 
that  these  officers  refused  to  do  anything  in  the  premises,  the  clerk  pretend- 
ing to  have  resigned  his  office.  An  alternative  mccndam^cs  was  issued  com- 
manding Edwards,  as  supervisor  of  the  township,  forthwith  to  deliver  to  the 
clerk  of  the  board  of  supervisors  of  the  county  a  statement  of  the  claim  of 
relator  under  and  by  virtue  of  the  judgment. 

Edwards  duly  filed  a  return  stating  that  he  was  not  supervisor,  and  had  no 
authority  to  perform  the  acts  required  of  him ;  that  at  the  general  election  of 
April  3,  1876,  he  was  duly  elected  supervisor,  and  qualified  and  entered  upon 
his  office,  and  continued  in  office  until  the  7th  of  June,  1876,  when  he  resigned; 
that  his  resignation  was  in  writing  as  follows: 

"  To  the  township  board  of  the  township  of  St.  Joseph,  county  of  Berrien, 
state  of  Michigan :  I  hereby  tender  my  resignation  of  the  office  of  supervisor 
of  this  township.     St.  Joseph,  June  7,  1876. 

(Signed)  "Hdwakd  M.' Edwards." 

That  this  written  resignation  was  delivered  to  and  filed  by  the  township 
clerk  on  the  same  day;  that  since  then  he,  Edwards,  had  not  been  supervisor, 
nor  had  he  acted  as  such,  or  had  charge  of  the  records  or  papers  of  the  office. 
He  further  stated  in  his  return  that  the  township  clerk  had  never  delivered  to 
him  any  certified  copy  of  any  statement  of  the  moneys  to  be  raised  bj*^  taxa- 
tion, either  for  the  purpose  of  paying  the  claim  of  the  relator,  or  for  any  other 
purpose.  To  this  return  the  relator  demurred.  The  demurrer  was  sustained 
and  a  peremptory  mandamus  awarded.     Edwards  sued  out  this  writ  of  error. 

If  we  could  take  notice  of  the  affidavits  annexed  to  the  petition  for  manda- 
mus^ we  should  not  have  much  difficulty  in  drawing  the  conclusion  that  the 
pretended  resignations  of  the  clerk  and  supervisor  w^ere  either  simulated  or 
made  for  the  purpose  of  evading  compulsory  performance  of  their  duties. 
But  the  return  being  demurred  to  must  be  taken  as  true,  and  the  affidavits 
cannot  be  considered.  The  onlv  question  to  decide,  therefore,  is  whether  the 
facts  set  forth  in  the  return  exhibit  a  good  and  sufficient  answer  to  the  alter- 
native writ;  whether,  in  other  words,  they  show  such  a  completed  resignation 
on  the  part  of  Edwards  as  amounts  to  a  deposition  of  his  office  of  supervisor 
of  the  township.  This  is  the  issue  made  by  the  parties,  and  it  is  an  issue  of 
law.  The  plaintiff  in  error  insists  that  having  done  all  that  he  could  do  to 
discharge  himself  from  the  office,  by  filing  a  written  resignation  with  the 
township  clerk,  his  resignation  was  complete.  The  defendant  in  error  insists 
that  a  resignation  is  not  complete  until  it  is  accepted  by  the  proper  authority. 
The  question  then  is  narrowed  down  to  this:  Was  the  resignation  complete 
without  an  acceptance  of  it,  or  something  tantamount  thereto,  such  as  the 
appointment  of  a  successor? 

§  205.  At  commo7h  law  it  is  the  rule  that  one  who  accepts  a  m»unicipal  office 
cannot  denude  himself  of  it  until  his  resignation  is  accepted  or  his  successor 
appointed. 

As  civil  officers  are  apix)inted  for  the  purpose  of  exercising  the  functions 
and  carrying  on  the  operations  of  government,  and  maintaining  public  order, 
a  political  organization  would  seem  to  be  imperfect  which  should  allow  the 
depositaries  of  its  power  to  throw  off  their  responsibilities  at  their  own  pleas- 
ure. This  certainly  was  not  the  doctrine  of  the  common  law.  In  England  a 
person  elected  to  a  municipal  office  was  obliged  to  accept  it  and  perform  its 
duties,  and  he  subjected  himself  to  a  penalty  by  refusal.  An  office  was  re- 
garded as  a  burden  which  the  appointee  was  bound,  in  the  interest  of  the  com- 
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muhity  and  of  good  government,  to  bear.  And  from  this  it  followed  of  course, 
that,  after  an  ofSce  was  conferred  and  assumed,  it  could  not  be  laid  down 
without  the  consent  of  the  appointing  power.  This  was  required  in  order 
that  the  public  interests  might  suffer  no  inconvenience  for  the  want  of  public 
servants  to  execute  the  laws.  See  1  Kyd,  Corporations,  ch.  3,  sec.  4;  Willcock, 
Corporations,  pp.  129,  238,  239;  Grants  Corporations,  pp.  221,  223,  268;  1  Dil- 
lon, Mun.  Corp.,  sec.  163;  Rex  v.  Bower,  1  Barn.  &  Cres.,  585;  Eex  v.  Burder, 
4  T.  R.,  778;  Rex  v.  Lone,  2  Stra.,  920;  Rex  v.  Jones,  id.,  1146;  Hoke  v.  Hen- 
derson, 4  Dev.  (N.  C.)  L.,  1 ;  Van  Orsdall  v.  Hazard,  3  Hill  (N.  Y.),  243 ;  State 
r.  Ferguson,  31  N.  J.  L.,  107.  This  acceptance  may  be  manifested  either  by 
a  formal  declaration,  or  by  the  appointment  of  a  successor.  "  To  complete  a 
resignation,"  says  Mr.  Willcock,  "  it  is  necessary  that  the  corporation  mani- 
fest their  acceptance  of  the  offer  to  resign,  which  may  be  done  by  an  entry 
in  the  public  books,  or  electing  another  person  to  fill  the  place,  treating  it  as 
vacant.'"    Willcock,  Corporations,  239. 

§  206.  in  Michigan  the  common-law  rule  of  the  tenure  of  ^municipal 

office  is  in  force. 

In  this  country,  where  oflSces  of  honor  and  emolument  are  commonly  more 
eagerlj*^  sought  after  than  shunned,  a  contrary  doctrine  with  regard  to  such 
offices,  and,  in  some  states,  with  regard  to  offices  in  general,  may  have  ob- 
tained; but  we  must  assume  that  the  common-law  rule  prevails  unless  the  con- 
trary be  shown.  In  Michigan  we  do  not  find  that  any  contrary  rule  has  been 
adopted;  on  the  contrary,  the  common-law  rule  seems  to  be  confirmed  by  the 
statutes  of  the  state,  so  far  as  their  intent  can  be  gathered  from  their  specific 
provisions.  By  section  690  of  the  Compiled  Laws  of  1871,  if  any  person 
elected  to  a  township  office  (except  that  of  justice),  of  whom  an  oath  is  re- 
quired, and  who  is  not  exempt  by  law,  shall  not  qualify  within  ten  days,  he  is 
subjected  to  a  penalty  of  $10.  By  sections  691,  693,  resignations  of  officers 
elected  at  township  meetings  must  be  in  writing,  addressed  to  the  township 
board,  who  is  authorized  to  make  temporary  appointments  to  fill  vacancies. 
The  township  lioard  is  composed  of  the  supervisor,  the  two  justices  of  the  peace 
whose  term  of  office  will  soonest  expire,  and  the  township  clerk,  any  three  of 
whom  constitute  a  quorum.  Sec.  706.  Kesignations  of  other  officers  are  di- 
rected to  be  made  generally  to  the  officer  or  officers  who  appointed  them,  or 
who  may  be  authorized  by  law  to  order  a  special  election  to  fill  the  vacancy. 
Sec.  615.  These  provisions  indicate  a  general  intention  in  conformity  with 
the  principles  of  the  common  law.  They  make  the  acceptance  of  a  township 
office  a  duty,  and  they  direct  resignations  of  office  generally  to  be  made  to 
those  officers  who  are  empowered  either  to  fill  the  vacancy  themselves,  or  to 
call  an  immediate  election  for  that  purpose, —  the  controlling  object  being 
to  provide  against  the  public  detriment  which  would  ensue  from  the  continued 
or  prolonged  vacancy  of  a  public  office.  The  same  intention  is  manifested 
by  section  649,  which  prescribes  the  term  of  office  of  township  officers  as  fol- 
lows: *^£ach  of  the  officers  elected  at  such  meetings  [that  is,  the  annual  meet- 
ings of  the  township],  except  justices,  commissioners  of  highways  and  school 
inspectors,  shall  hold  his  office  for  one  year,  and  until  his  successor  shM  le 
elected  and  duly  qualijiedP  Here  is  manifested  the  same  desire  to  prevent  a 
hiatus  in  the  offices.  There  is  nothing  in  the  spirit  of  this  legislation  to  indi- 
cate that  the  common-law  rule  is  discarded  in  Michigan. 

§  207  •  Statutes  of  Michigan  concerning  tenure  of  office. 

Section  617  of  the  Compiled  Laws  declares  that  '^  every  office  shall  become 
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vacant  on  the  happening  of  either  of  the  following  events  before  the  expira- 
tion of  the  term  of  such  office:  "First,  the  death  of  the  incumbent;  second, 
his  resignation ;  third,  his  removal  from  office,"  etc.  But  it  is  nowhere  de- 
clared when  a  resignation  shall  become  complete.  This  is  left  to  be  determined 
upon  general  principles.  And  in  view  of  the  manifest  spirit  and  intent  of  the 
laws  above  cited,  it  seems  to  us  apparent  that  the  common-law  requirement  — 
namely,  that  a  resignation  must  be  accepted  before  it  can  be  regarded  as  com- 
plete —  was  not  intended  to  be  abrogated.  To  hold  it  to  be  abrogated  would 
enable  every  office-holder  to  throw  oflE  his  official  character  at  will,  and  leave 
the  community  unprotected.  "We  do  not  think  that  this  was  the  intent  of  the 
law. 

§  208.  Cases  cited. 

The  plaintiff  in  error  has  referred  us  to  several  authorities  to  show  that  in 
this  country  the  doctrine  that  a  resignation  to  be  complete  must  be  accepted 
does  not  prevail.  But  whilst  this  seems  to  be  the  rule  in  some  states,  it  is 
not  the  case  in  all.  In  many  states  the  common-law  rule  continues  to 
prevail.  In  Hoke  v,  Henderson,  sxtpra^  decided  in  1832,  Mr.  Chief  Justice 
Euffin,  speaking  for  the  supreme  court  of  North  Carolina,  said :  "  An  officer 
may  certainly  resign,  but  without  acceptance  his  resignation  is  nothing, 
and  he  remains  in  office.  It  is  not  true  that  an  office  is  held  at  the  will 
of  either  part3\  It  is  held  at  the  will  of  both.  Generally  resignations  are 
accepted;  and  that  has  been  so  much  a  matter  of  course  with  respect  to 
lucrative  offices  as  to  have  grown  into  a  common  notion  that  to  resign  is  a 
matter  of  right.  But  it  is  otherwise.  The  public  has  a  right  to  the  services 
of  all  the  citizens,  and  may  demand  them  in  all  civil  departments  as  well  as  in 
the  military.  Hence  there  are  on  our  statute  book  several  acts  to  compel  men 
to  serve  in  offices.  Every  man  is  obliged,  upon  a  general  principle,  after  en- ' 
tering  upon  his  office,  to  discharge  the  duties  of  it  while  he  continues  in  office, 
and  he  cannot  lay  it  down  until  the  public,  or  those  to  whom  the  authority  is 
confided,  are  satisfied  that  the  office  is  in  a  proper  state  to  be  left  and  the 
officer  discharged."  P.  29.  Similar  views  were  expressed  by  Mr.  Justice 
Cowen  in  184:2  in  Van  Orsdall  v.  Hazard,  supra^  and  many  common-law  au- 
thorities on  the  subject  were  referred  to.  The  supreme  court  of  New  Jersey 
maintained  the  same  doctrine  in  1864  in  an  able  opinion  delivered  by  the  pres- 
ent learned  chief  justice,  in  the  gase  of  State  v.  Ferguson,  sttpra.  Speaking 
of  the  officer  in  question  (an  overseer  of  highways),  the  chief  justice  said: 
"  If  he  possess  this  power  to  resign  at  pleasure,  it  would  seem  to  follow,  as  au 
inevitable  consequence,  that  he  cannot  be  compelled  to  accept  the  office.  But 
the  books  seem  to  furnish  no  warrant  for  this  doctrine.  To  refuse  an  office  in 
a  public  corporation  connected  with  local  jurisdiction  was  a  common-law  of- 
fense, and  punishable  by  indictment."  After  reviewing  the  authorities  cited 
to  the  contrary,  particularly  that  in  1  McLean,  509,  the  chief  justice  con- 
cludes: '*  I  do  not  think  any  of  the  other  cases  relied  upon  on  the  argument 
sustain  in  the  least  degree  the  doctrine,  but  on  the  contrary  they  all  imply 
that  the  resignation,  to  be  effectual,  must  be  accepted." 

In  Gates  v.  Delaware  County,  12  la.,  405,  referred  to  and  much  relied  on  by 
the  plaintiff  in  error,  whilst  the  court  asserts  that  acceptance  is  not  necessary^ 
it  nevertheless  finds  that  there  was,  in  fact,  an  acceptance  in  that  case.  The 
county  judge,  to  whom  the  superintendent  of  schools  addressed  his  resignation, 
indorsed  it "  Eesignation,"  and  filed  it  in  his  office  of  the  date  specified ;  which 
act,  under  the  circumstances^  was  considered  by  the  court  an  acceptance.  This 
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case,  therefore,  cannot  be  regarded  as  definitively  settling  the  doctrine  even  in 
Iowa. 

Much  reliance  is  also  placed  on  the  decision  of  Mr.  Justice  McLean  in  the 
circuit  court  in  United  States  v.  Wright,  1  McLean,  509,  where  Wright  was 
sued  as  surety  on  a  collector's  bond  for  delinquency  committed  by  the  collector 
after  he  had  sent  his  resignation  to  the  president,  but  before  it  was  accepted. 
Mr.  Justice  McLean  held  that  the  resignation  was  complete  when  received  and 
that  the  defendant  was  not  liable.  In  announcing  his  decision  he  used  this 
broad  language:  "There  can  be  no  doubt  that  a  civil  officer  has  a  right  to  re- 
sign his  office  at  pleasure,  and  it  is  not  in  the  power  of  the  executive  to  compel 
him  to  remain  in  office."  Mr.  Chief  Justice  Beasley,  of  New  Jersey,  in  com- 
menting upon  this  language  in  State  v,  Ferguson,  already  cited,  justly  observes : 
"  It  is  hardly  to  be  supposed  that  it  was  the  intention  of  the  judge  to  apply 
this  remark  to  the  class  of  officers  who  are  elected  by  the  people  and  whose 
services  are  absolutely  necessary  to  carry  on  local  government;  or  that  it  was 
the  purpose  to  brush  away  with  a  breath  the  doctrine  of  the  common  law, 
deeply  rooted  in  public  policy,  upon  the  subject.  However  true  the  proposition 
may  be  as  applied  to  the  facts  then  before  the  circuit  court,  it  is  clearly  incon- 
sistent with  all  previous  decisions,  if  extended  over  the  class  of  officers  where 
responsibility  is  the  subject  of  consideration." 

But  conceding  that  the  law  in  some  of  the  states  is  as  contended  for  by  the 
plaintiff  in  error, —  and  he  cites  cases  to  this  purpose  decided  in  Alabama, 
Indiana,  California  and  Kevada, —  and  conceding  that  Mr.  Justice  McLean's 
decision  may  have  been  correct  in  the  particular  case  before  him,  the  question 
is,  what  is  the  law  of  Michigan?  and  we  think  it  has  been  shown  that  the 
common-law  rule  is  in  force  in  that  state. 

Now,  in  the  present  case,  it  is  true  that  the  defendant  in  his  return  avers 
that  he  resigned  his  office  on  the  7th  of  June,  1876.  But  he  does  not  stop  here. 
He  goes  on  to  show  precisely  what  he  did  do.  His  whole  return  on  this 
branch  of  the  subject  is  as  follows: 

'*That,  at  the  general  election  of  April  3, 1876,  this  respondent  was  duly 
elected  the  supervisor  of  said  township  of  St.  Joseph,  and  on  April  8,  1876, 
respondent  qualified  and  entered  upon  his  office  as  such  supervisor.  That  re- 
spondent continued  in  said  office  of  supervisor  until  the  7th  day  of  June,  1876, 
when  this  respondent  resigned  his  office  as  such  supervisor.  That  such  resig- 
nation was  in  writing,  of  which  the  following  is  a  true  copy : 

"'To  the  township  board  of  the  township  of  St.  Joseph,  county  of  Berrien, 
and  state  of  Michigan :  I  hereby  tender  my  resignation  of  the  office  of  super- 
visor of  this  township.     St.  Joseph,  June  7, 1876.         Edward  M.  Edwards.' 

"  That  said  writing,  of  which  the  above  is  a  copy,  was  signed  by  this  respond- 
ent, and,  after  being  so  signed,  was  by  respondent  delivered  to  and  filed  by  the 
township  clerk  of  said  township  of  St.  Joseph,  and  that  said  writing  was  so 
delivered  to  and  filed  by  said  township  clerk  on  the  7th  day  of  June,  1876. 
That  since  said  7th  day  of  June,  1876,  this  respondent  has  not  been  the  super- 
visor of  said  township  of  St.  Joseph.  That  he  has  not  acted  or  assumed  to  act 
as  such  supervisor  in  any  particular.  That  respondent  has  not,  since  said  June 
7, 1876,  had  charge  of  any  of  the  records  or  papers  of  said  office  of  supervisor." 

It  does  not  appear  that  the  resignation  was  ever  acted  upon  by  the  township 

board,  or  that  it  was  ever  presented  to  or  seen  by  them,  or  that  the  board  was 

ever  convened  after  the  resignation  was  filed.     According  to  the  common-law 

rule,  the  resignation  would  not  be  complete, %o  as  to  take  effect  in  vacating  the 
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ofBce,  until  it  was  presented  to  the  township  board,  and  either  accepted  by 
them  or  acted  upon  by  making  a  new  appointment.  A  new  appointment 
would  probably  be  necessary  in  this  case,  because  the  township  board  was  not 
the  original  appointing  power.  The  supervisor  is  not  their  officer,  representa- 
tive or  appointee.  They  only  represent  the  township  in  exercising  the  power, 
vested  in  them,  of  filling  a  vacancy  when  it  occurs.  This  makes  them  the 
proper  body  to  receive  the  resignation,  because  they  are  the  functionaries 
whose  duty  it  is  to  act  upon  it. 

We  think,  therefore,  that  the  return  made  to  the  alternative  mandamiLS  did 
not  sufficiently  show  that  the  defendant  had  ceased  to  be  supervisor  of  the 
township. 

§  209.  A  party  wJu)  has  made  a  return  to  an  altematwe  mandamus  cannot 
plead  a  want  of  notice. 

Other  excuses  for  not  obeying  the  mandamus  are  propounded  in  the  return^ 
as  follows : 

^^Kespondent  further  says  that  he  has  never  had  served  upon  him  in  the 
cause  in  which  said  alternative  writ  issued  any  process,  notice,  or  paper  of  any 
kind,  except  said  alternative  writ. 

'^  And  respondent  further  shows  that  the  township  clerk  of  said  township  of 
St.  Joseph  has  never  made  and  delivered  to  respondent  any  certified  copy  of 
any  statement  on  file  or  of  record  in  his  office  of-  the  moneys  to  be  raised  by 
taxation,  either  for  the  purpose  of  paying  the  alleged  claim  of  the  relator  or 
for  any  other  purpose,  and  no  statement  whatever  of  the  clerk  of  said  town- 
ship with  reference  to  the  amount  of  money  to  be  raised  for  township  purposes 
has  ever  been  delivered  to  respondent." 

The  plea  of  non-service  of  any  other  notice  than  the  writ  is  inadmissible. 
The  appearance  of  the  defendant  and  the  actual  making  of  the  return  are  a 
sufficient  answer  to  it.  !Non-service  may  be  good  ground  for  a  motion  to  seit 
aside  proceedings  based  on  supposed  service,  but  is  not  a  good  return  to  the 
writ. 

The  excuse  that  the  clerk  did  not  deliver  to  the  defendant  a  certified  state- 
ment is  evasive.  "Why  did  he  not  do  so?  Was  there  collusion  between  them 
as  stated  in  the  petition  for  mandamus?  The  defendant  does  not  state  that 
the  clerk  refused  to  deliver  him  a  statement;  nor  that  he,  the  defendant,  ap- 
plied to  the  clerk  for  one.  His  own  act,  in  repudiating  his  office,  might  well 
have  prevented  the  clerk  from  delivering  a  statement  to  him.  It  is  to  be  pre- 
sumed that,  on  re-assuming  his  duties,  the  clerk  will  recognize  his  official  char- 
acter and  furnish  the  requisite  statement.  But  if  the  clerk  should  refuse,  it 
would  still  be  the  defendant's  duty  as  supervisor  to  see  that  the  claim  of  the 
relator,  which  is  a  fixed  and  indisputable  liability  of  the  township,  and  has 
been  duly  presented,  is  placed  before  the  board  of  supervisors,  and  put  in  the 
way  of  payment  by  means  of  taxation. 

We  think  the  return  was  insufficient  and  the  demurrer  was  well  taken. 

Judgm^ent  affirmed. 

%  210.  Besignatlon  by  an  officer  does  not  oust  the  jurisdiction  of  the  court  to  proceed 
against  him  by  attachment  for  misconduct  while  in  office ;  and  this  rule  applies  to  a  deputy 
marshal.    The  Bark  Laurens,  Abb.  Adm.,  508  (§§  260-66);  7  N.  Y.  Leg.  Obs,,  174. 

§  210a.  A  resignation  of  a  municipal  officer  not  accepted  by  the  proper  authority  is  invalids 
It  seems  that  it  is  competent  on  the  trial  of  an  application  for  a  mandamus  to  prove  that  the 
resignation  of  a  clerk  was  simulated  and  fraudulent.    Thompson  v.  United  States,  18  Otto, 
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§  211.  The  appointment,  after  the  cause  is  at  issue,  of  a  successor  to  an  officer  who  has  at* 
tempted  to  resins  cannot  be  given  in  evidence  unless  it  be  pleaded  puis  darrein  continuance, 
IbkL 

§  218.  In  Illinois  a  town  officer  remains  in  office,  though  he  resign,  until  his  successor  is 
elected  or  appointed  and  qualified.    United  States  v.  Badger,  6  Biss.,  308. 

§  21S.  When  an  officer  has  the  right  of  resignation,  he  is  not  guilty  of  contempt  if  he  re- 
signs rather  than  obey  a  writ  of  mandamus.  But  under  the  Tennessee  constitution  of  1870 
it  is  provided  that  "every  officer  shall  hold  his  office  until  his  successor  is  elected  or  ap- 
pointed and  qualified.**  By  virtue  of  this  provision,  though  an  officer  resigns  aud  creates  a 
vacancy  sub  modo,  which  authorizes  the  election  or  appointment  of  a  successor,  he  cannot 
abandon  his  office  until  that  successor  is  qualified ;  and  he  is  guilty  of  a  contempt  if  he  fails 
to  obey  a  writ  of  mandamus.    United  States  v.  Justices  of  Lauderdale  County,  10  Fed.  R. ,  400. 

§  214.  A  civil  officer  has  at  any  time  a  right  to  resign  his  office,  and  after  his  resignation 
has  been  received  at  the  proper  department  his  surety  is  not  bound  for  his  faithful  perform* 
anoe.    United  States  v.  Wright,  1  McL.,'  509. 

§  215.  When  the  resignation  of  a  surveyor  of  customs  took  efPect,  there  arose  a  disability 
under  the  twenty-second  section  of  the  act  of  March  2,  1799  (1  Stat.,  644),  which  put  an  end 
to  the  authority  of  his  deputy  to  act  further  as  such.  Resignation  of  Office,*  14  Op.  Att'y 
Genu,  259. 

§  216w  The  resignation  of  an  officer  while  insane  is  a  mere  nullity,  which  is  not  made  valid 
by  acceptance.  His  re-appointment  is  not  necessary  to  restore  him  to  his  position ;  the  ac- 
ceptance of  his  resignation,  being  made  upon  misapprehension  of  the  facts,  may  he  recalled, 
as  for  the  mere  correction  of  error,  without  consulting  the  senate.  Eavanagh's  Case,*  10  Op. 
Att'y  Qen%  229. 

§  21 7.  lliat  a  public  office  may  be  vacated  by  resignation  is  established  by  long  and  familiar 
practice,  and  is  recognized  by  express  provision  of  law.  Nor  can  there  be  any  doubt  that  a 
resignation  may  be  effected  by  the  concurrence  of  the  officer  and  the  appointing  power ;  its 
essential  elements  are  an  intent  to  resign  on  the  one  side  and  an  acceptance  on  the  other.  It 
may  be  either  in  writing  or  by  parol,  expressly  or  by  implication.  To  perfect  a  resignation 
nothing  more  is  necessary  than  tliat  the  proper  authority  manifest  in  some  way  its  accept- 
ance of  the  offer  to  resign.  It  then  becomes  effectual,  and  operates  to  relieve  the  incumbent 
either  immediately  or  on  the  day  specially  fixed  according  to  its  terms.  An  offer  to  resign  is 
revocable  prior  to  acceptance ;  aiter  acceptance  and  before  it  has  taken  effect  it  may  be  mod- 
ified, or  withdrawn  by  consent  of  both  parties,  but  this  control  extends  no  further.  When  a 
resignation  once  takes  effect  the  official  relations  of  the  incumbent  are  ipso  facto  dissolved ;  he 
has  no  Icmger  any  right  to,  or  hold  upon,  the  office.  Resignation  of  Office,*  14  Op.  Att'y  Gteni, 
259. 

§  218.  A  resignation  placed  in  the  hands  of  a  superior  officer  to  be' forwarded  in  a  certain 
event  is  a  valid  resignation  if  forwarded  upon  the  stipulated  contingency.  That  the  resigna- 
tion was  without  date  is  not  material.     Mimmack  v.  United  States,  7  Otto,  426. 

§  219.  Where  the  president  has  accepted  the  resignation  of  an  officer  of  the  army,  his  sub- 
sequent revocation  of  his  acceptance  does  not  re-instate  the  officer.  Nothing  short  of  a  new 
nomination  by  the  president  and  confirmation  by  the  senate  can  re-instate  him.    Ibid, 

III.  Appointment  and  Removal. 

SnoiABT  —  Appointment  complete^  when,  §  320.  —  Affixing  seal  a  ministerial  act,  §  221. — Ap* 
pdntmentrevocalAe,  when,  §  222. — When  acts  of  heads  of  departments  examinable,  §  223. — 
Officers  in  military  and  naval  service,  %  224. —  Where  the  term  of  offl^te  is  fixed  by  tote, 
§  225. —  During  recess  of  senate,  %  226.—  Appointments  by  circuit  justices,  §  227. 

8  220.  An  appointment  to  an  office,  which  is  the  sole  act  of  the  president,  is  completely 
evidenced,  when  it  is  shown  that  he  has  done  everything  to  be  performed  by  him.  The  last 
act  is  the  signature  to  the  commission.  The  commission  is  complete  when  the  seal  of  the 
United  States  has  been  affixed  to  it  by  the  secretary  of  state.  Transmission  of  the  commis- 
sion is  not  necessary  to  constitute  the  appointment.  And  where  the  appointee  is  not  an  officer 
removable  at  the  will  of  the  executive,  withholding  his  commission  is  contrary  to  law.  Mar- 
bury  V.  Madison,  §g  228-^7. 

g  221.  The  affixing  of  the  great  seal  by  the  secretary  of  state  to  a  commission  signed  by  the 
president  is  a  ministerial  act  to  be  performed  under  the  authority  of  law,  and  not  under  the 
direction  of  the  executive.    Ibid. 

S  222.  Where  an  officer  is  removable  at  the  will  of  the  executive,  the  circumstance  which 
completes  his  appointment  is  of  no  concern,  because  the  act  is  at  any  time  revocable ;  and  the 
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commission  may  be  arrested  if  still  in  the  office.    But  when  the  officer  is  not  so  remoyable, 
the  appointment  is  not  revocable  and  cannot  be  annulled.     Ibid, 

§  223.  Where  the  heads  of  departments  are  the  political  or  confidential  agents  of  the  execu- 
tive»  merely  to  execute  the  will  of  the  president,  or  rather  to  act  in  cases  in  which  the  execu- 
tive possesses  a  constitutional  or  legal  discretion,  their  acts  are  only  politically  examinable. 
But  where  a  specific  duty  is  assigned  by  law,  and  individual  rights  depend  upon  the  perform- 
ance of  that  duty,  an  individual,  who  considers  himself  injured,  has  a  right  to  resort  to  the 
laws  of  his  country  for  a  remedy.    Ibid, 

§  224.  The  president  of  the  United  States,  by  and  with  the  advice  and  consent  of  the  senate, 
may  displace  officers  in  the  military  or  naval  service  of  the  United  States,  by  appointment  of 
others  in  their  places.  The  fifth  section  of  the  act  of  July  13,  1866,  ch.  176  (14  Stat.,  92),  does 
not  withdraw  such  power.    Blake  v.  United  States,  g§  28S-40. 

§  225.  Where  the  law  fixes  the  term  for  which  an  office  is  to  be  held  there  is  no  power  of 
removal,  except  as  a  consequence  of  impeachment ;  but  where  the  law  does  not  fix  the  term 
of  office,  it  is  held  at  the  pleasure  of  the  appointing  power.  The  office  of  assessor  of  internal 
revenue  is  so  held,  and  the  appointment  being  made  by  the  president  of  the  United  States  by 
and  with  the  advice  and  consent  of  the  senate,  while  in  the  absence  of  legislation  and  precedent 
it  would  be  held  that  the  president  alone  had  no  power  to  remove  the  appointee,  by  the  action 
of  the  first  congress,  and  the  uniform  practice  of  the  government  down  to  this  controversy,  the 
president's  power  of  removal  has  been  practically  admitted  and  acted  upon,  and  must  be  held 
to  exist.  Nor  does  the  tenure-of -office  act,  which  was  passed  after  the  defendant  had  been  re- 
moved from  office,  but  whilst  he  was  in  the  possession  of  the  office,  affect  his  right  to  the 
same ;  he  was  without  legal  right  and  an  intruder.     United  States  tu  Avery,  g§  241-46. 

§  226.  The  president  is  authorized  by  section  2,  article  2,  of  the  constitution  of  the  United 
States,  and  by  section  1769,  United  States  Revised  Statutes,  to  fill  all  vacancies  which  **  may 
happenjduringthe  recess  of  the  senate."  This  phrase  is  construed  to  mean  "  vacancies  which 
may  happen  to  exist  during  the  recess  of  the  senate,"  without  regard  to  when  they  first  arose. 
In  re  Farrow,  §§  247-48. 

§  227.  Section  793,  United  States  Revised  Statutes,  provides  that  *'  in  case  of  a  vacancy  in  the 
office  of  district  attorney  or  marshal  within  any  circuit,  the  circuit  justice  of  such  circuit 
may  fill  the  same,  and  the  person  appointed  by  him  shall  serve  until  an  appointment  is  made 
by  the  president,  and  the  appointee  is  duly  qualified,  and  no  longer."  Under  this  section  the 
circuit  justice  may  fill  the  vacancy,  and  the  appointee  holds  until  the  president  appoints  the 
same  or  some  other  person.  The  term  under  the  circuit  justice  then  ceases,  and  the  appointee 
of  the^  president  holds  from  that  time  on.  The  statute  does  not  oust  the  power  of  the  presi- 
dent to  appoint  under  section  2,  article  2,  of  the  constitution,  and  section  1769,  United  States 
Revised  Statutes.    Ibid, 

[Notes.  —  See  §§  249-256.  ] 

lyiARBURY  V.  MADISON. 
(1  Cranch,  187-180.     1808.)      ' 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  At  the  last  term,  on  the  affidavits  then  read  and  filed 
with  the  clerk,  a  rule  was  granted  in  this  case,  requiring  the  secretary  of 
state  to  show  cause  why  a  mandamus  should  not  issue,  directing  him  to  de- 
liver to  William  Marbury  his  commission  as  a  justice  of  the  peace  for  the 
county  of  Washington,  in  the  District  of  Columbia. 

No  cause  has  been  shown,  and  the  present  motion  is  for  a  mandamus.  The 
peculiar  delicacy  of  this  case,  the  novelty  of  some  of  its  circumstances,  and 
the  real  difficulty  attending  the  points  which  occur  in  it,  require  a  complete 
exposition  of  the  principles  on  which  the  opinion  to  be  given  by  the  court  is 
founded.  These  principles  have  been  on  the  side  of  the  applicant  very  ably 
argued  at  the  bar.  In  rendering  the  opinion  of  the  court  there  will  be  some 
departure  in  form,  though  not  in  substance,  from  the  points  stated  in  that 
argument. 

In  the  order  in  which  the  court  has  viewed  this  subject,  the  following  ques- 
tions have  been  considered  and  decided :  1st.  Has  the  applicant  a  right  to  the 
commission  he  demands?    2d.  If  be  has  a  right,  and  that  right  has  beea 
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violated,  do  the  laws  of  his  country  afford  him  a  remedy  ?  3d.  If  they  do  af- 
ford him  a  remedy,  is  it  a  mandamus  issuing  from  this  court? 

The  first  object  of  inquiry  is,  1st.  Has  the  applicant  a  right  to  the  commission 
he  demands?  His  right  originates  in  an  act  of  congress  passed  in  February,  1801 
(2  Stats,  at  Large,  103),  concerning  the  District  of  Columbia.  After  dividing 
the  District  into  two  counties,  the  eleventh  section  of  this  law  enacts  "  that 
there  shall  be  appointed  in  and  for  each  of  the  said  counties,  such  number  of 
discr^t  persons  to  be  justices  of  the  peace  as  the  president  of  the  United 
States  shall,  from  time  to  time,  think  expedient,  to  continue  in  office  for  five 
years. 

It  appears  from  the  affidavits  that,  in  compliance  with  this  law,  a  commission 
for  William  Marbury,  as  a  justice  of  the  peace  for  the  county  of  Washington, 
was  signed  by  John  Adams,  then  president  of  the  United  States,  aifter  which 
the  seal  of  the  United  States  was  affixed  to  it;  but  the  commission  has  never 
reached  the  person  for  whom  it  was  made  out. 

§  228.   What  constitutes  an  appointment  to  office^  so  as  to  vest  the  office. 

In  order  to  determine  whether  he  is  entitled  to  this  commission,  it  becomes 
necessary  to  inquire  whether  he  has  been  appointed  to  the  office.  For  if  he 
has  been  appointed,  the  law  continues  him  in  office  for  five  years,  and  he  is 
entitled  to  the  possession  of  those  evidences  of  office,  which  being  completed 
became  his  property.  The  second  section  of  the  second  article  of  the  con- 
stitution declares  that  "  the  president  shall  nominate,  and*,  by  and  with  the 
advice  and  consent  of  the  senate,  shall  appoint  ambassadors,  other  public  min- 
isters and  consuls,  and  all  other  officers  of  the  United  States  whose  appoint- 
ments are  not  otherwise  provided  for."  The  third  section  declares  that  "  he 
shall  commission  all  the  officers  of  the  United  States." 

An  act  of  congress  directs  the  secretary  of  state  to  keep  the  seal  of  the 
United  States, "  to  make  out  and  record*,  and  affix  the  said  seal  to  all  civil  com- 
missions to  officers  of  the  United  States,  to  be  appointed  by  the  president, 
by  and  with  the  consent  of  the  senate,  or  by  the  president  alone;  provided, 
that  the  said  seal  shall  not  be  affixed  to  any  commission  before  the  same  shall 
have  been  signed  by  the  president  of  the  United  States." 

These  are  the  clauses  of  the  constitution  and  laws  of  the  United  States 
which  affect  this  part  of  the  case.  They  seem  to  contemplate  three  distinct 
operations : 

1st.  The  nomination.  This  is  the  sole  act  of  the  president,  and  is  com- 
pletely voluntary. 

2d.  The  appointment.  This  is  also  the  act  of  the  president,  and  is  also  a 
voluntary  act,  though  it  can  only  be  performed  by  and  with  the  advice  and 
consent  of  the  senate. 

§  229.  Commissioning  officers. 

3d.  The  commission.  To  grant  a  commission  to  a  person  appointed  might, 
perhaps,  be  deemed  a  duty  enjoined  by  the  constitution.  "  He  shall,"  says 
that  instrument,  "commission  all  the  officers  of  the  United  States." 

The  acts  of  appointing  to  office,  and  commissioning  the  person  appointed,  can 
scarcely  be  considered  as  one  and  the  same;  since  the  power  to  perform  them 
is  given  in  two  separate  and  distinct  sections  of  the  constitution.  The  dis- 
tinction between  the  appointment  and  the  commission  will  be  rendered  more 
apparent  by  adverting  to  that  provision  in  the  second  section  of  the  second 
article  of  the  constitution  which  authorizes  congress  *•  to  vest,  by  law,  the 
appointment  of  such  inferior  officers,  as  they  think  proper,  in  the  president 
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alone,  in  the  courts  of  law,  or  in  the  heads  of  departments ; ''  thus  contemplat- 
ing cases  where  the  law  may  direct  the  president  to  commission  an  officer  ap- 
pointed by  the  courts,  or  by  the  heads  of  departments.  In  such  a  case,  to 
issue  a  commission  would  be  apparently  a  duty  distinct  from  the  appointment, 
the  performance  of  which  perhaps  could  not  legally  be  refused. 

Although  that  clause  of  the  constitution  which  requires  the  president  to 
commission  all  the  officers  of  the  United  States  may  never  have  been  applied 
to  officers  appointed  otherwise  than  by  himself,  yet  it  would  be  difficult  to 
deny  the  legislative  power  to  apply  it  to  such  cases.  Of  consequence,  the  con- 
stitutional distinction  between  the  appointment  to  an  office  and  the  commission 
of  an  officer  who  has  been  appointed  remains  the  same  as  if  in  practice  the 
president  had  commissioned  officers  appointed  by  an  authority  other  than  his 
own. 

It  follows,  too,  from  the  existence  of  this  distinction,  that  if  an  appointment 
was  to  be  evidenced  by  any  public  act,  other  than  the  commission,  the  per- 
formance of  such  public  act  would  create  the  officer ;  and  if  he  was  not  removable 
at  the  will  of  the  president,  would  either  give  him  a  right  to  his  commission, 
or  enable  him  to  perform  the  duties  without  it. 

These  observations  are  premised  solely  for  the  purpose  of  rendering  more 
intelligible  those  which  apply  more  directly  to  the  particular  case  under  con- 
sideration. This  is  an  appointment  made  by  the  president,  by  and  with  the 
advice  and  consent  of  the  senate,  and  is  evidenced  by  no  act  but  the  commis- 
sion itself.  In  such  a  case,  therefore,  the  commission  and  the  appointment 
seem  inseparable ;  it  being  almost  impossible  to  show  an  appointment  otherwise 
than  by  proving  the  existence  of  a  commission ;  still  the  commission  is  not 
necessarily  the  appointment,  though  conclusive  evidence  of  it. 

But  at  what  stage  does  it  amount  to  this  conclusive  evidence?  The  answer 
to  this  question  seems  an  obvious  one.  The  appointment,  being  the  sole  act 
of  the  president,  must  be  completely  evidenced  when  it  is  shown  that  he  has 
done  everything  to  be  performed  by  him.  Should  the  commission,  instead 
of  being  evidence  of  an  appointment,  even  be  considered  as  constituting  the 
appointment  itself,  still  it  would  be  made  when  the  last  act  to  be  done  by  the 
president  was  performed,  or,  at  furthest,  when  the  commission  was  complete. 

The  last  act  to  be  done  by  the  president  is  the  signature  of  the  commission. 
He  has  then  acted  on  the  advice  and  consent  of  the  senate  to  his  own  nomination. 
The  time  for  deliberation  has  then  passed.  ^  He  has  decided.  His  judgment, 
on  the  advice  and  consent  of  the  senate  concurring  with  his  nomination,  has 
been  made,  and  the  officer  is  appointed.  This  appointment  is  evidenced  by  an 
open,  unequivocal  act;  and,  being  the  last  act  required  from  the  person  making 
it,  necessarily  excludes  the  idea  of  its  being,  so  far  as  respects  the  appoint- 
ment, an  inchoate  and  incomplete  transaction. 

Some  point  of  time  must  be  taken  when  the  power  of  the  executive  over  an 
officer,  not  removable  at  his  will,  must  cease.  That  point  of  time  must  be 
when  the  constitutional  power  of  appointment  has  been  exercised.  And  this 
power  has  been  exercised  when  the  last  act,  required  from  the  person  pos- 
sessing the  power,  has  been  performed.  This  last  act  is  the  signature  of  the 
commission.  This  idea  seems  to  have  prevailed  with  the  legislature,  when  the 
act  passed  converting  the  department  of  foreign  affairs  into  the  department  of 
state.  By  that  act  it  is  enacted  that  the  secretary  of  state  shall  keep  the  seal 
of  the  United  States,  ''and  shall  make  out  and  record,  and  shall  affix  the  said 

seal  to,  all  civil  commissions  to  officers  of  the  United  States,  to  be  appointed 
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by  the  president;"  "provided,  that  the  said  seal  shall  not  be  affixed  to  any 
commission  before  the  same  shall  have  been  signed  by  the  president  of  the 
United  States;  nor  to  any  other  instrument  or  act,  without  the  special  war- 
rant of  the  president  therefor." 

§  230.  The  affixing  of  the  great  seal  iy  the  aecretat^y  of  state  to  the  commissions 
of  piMic  officers  is  a  ministerial  acty  to  he  performed  under  the  autlwrity  of 
law^  and  not  under  the  direction  of  the  executive. 

The  signature  is  a  warrant  for  affixing  the  great  seal  to  the  commission ; 
and  the  great  seal  is  only  to  be  affixed  to  an  instrument  which  is  complete.  It 
attests,  by  an  act  supposed  to  be  of  public  notoriety,  the  verity  of  the  presi- 
dential signature.  It  is  never  to  be  affixed  tiU  the  commission  is  signed,  be- 
cause the  signature,  which  gives  force  and  effect  to  the  commission,  is  conclusive 
evidence  that  the  appointment  is  made.  The  commission  being  signed,  the 
subsequent  duty  of  the  secretary  of  state  is  prescribed  by  law,  and  not  to  be 
guided  by  the  will  of  the  president.  He  is  to  affix  the  seal  of  the  United 
States  to  the  commission,  and  is  to  record  it. 

This  is  not  a  proceeding  which  may  be  varied,  if  the  judgment  of  the  ex- 
ecutive shall  suggest  one  more  eligible;  but  is  a  precise  course  accurately 
marked  out  by  law,  and  is  to  be  strictly  pursued.  It  is  the  duty  of  the  secre- 
tary of  state  to  conform  to  the  law,  and  in  this  he  is  an  officer  of  the  United 
States,  bound  to  obey  the  laws.  He  acts,  in  this  respect,  as  has  been  very 
properly  stated  at  the  bar,  under  the  authority  of  law,  and  not  by  the  instruc- 
tions of  the  president.  It  is  a  ministerial  act  which  the  law  enjoins  on  a  par- 
ticular officer  for  a  particular  purpose. 

§  231.  After  the  commission  of  a  'public  offi/ier  is  signed  hy  tJie  president 
and  sealed  hy  the  secretary  of  state  the  appointment  to  office  is  complete.  Trans- 
mission of  the  commi^ssion  is  no  part  of  the  appointment. 

If  it  should  be  supposed  that  the  solemnity  of  affixing  the  seal  is  necessary 
not  only  to  the  validity  of  the  commission,  but  even  to  the  completion  of  an 
appointment,  still  when  the  seal  is  affixed  the  .appointment  is  made,  and  the 
commission  is  valid.  No  other  solemnity  is  required  by  law;  no  other  act  is 
to  be  performed  on  the  part  of  government.  All  that  the  executive  can  do  to 
invest  the  person  with  his  office  is  done ;  and  unless  the  appointment  be  then 
made,  the  executive  cannot  make  one  with  the  co-operation  of  others. 

After  searching  anxiously  for  the  principles  on  which  a  contrary  opinion 
may  be  supported,  none  have  been  found  which  appear  of  sufficient  force  to 
maintain  the  opposite  doctrine.  Such  as  the  imagination  of  the  court  could 
suggest  have  been  very  deliberately  examined,  and  after  allowing  them  all  the 
weight  which  it  appears  possible  to  give  them,  they  do  not  shake  the  opinion 
which  has  been  formed.  In  considering  this  question,  it  has  been  conjectured 
that  the  commission  may  have  been  assimilated  to  a  deed,  to  the  validity  of 
which  delivery  is  essential.  This  idea  is  founded  on  the  supposition  that  the 
commission  is  not  merely  evidence  of  an  appointment,  but  is  itself  the  actual 
appointment;  a  supposition  by  no  means  unquestionable.  But  for  the  purpose 
of  examining  this  objection  fairly,  let  it  be  conceded  that  the  principle  claimed 
for  its  support  is  established. 

The  appointment  being,  under  the  constitution,  to  be  made  by  the  president 
personally,  the  delivery  of  the  deed  of  appointment,  if  necessary  to  its  comple- 
tion, must  be  made  by  the  president  also.  It  is  not  necessary  that  the  deli  very 
should  be  made  personally  to  the  grantee  of  the  office;  it  never  is  so  made. 
The  law  would  seem  to  contemplate  that  it  should  be  made  to  the  secretary 
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of  state,  since  it  directs  the  secretary  to  affix  the  seal  to  the  commission  after 
it  shall  have  been  signed  by  the  president.  If,  then,  the  act  of  livery  be  neces- 
sary to  give  validity  to  the  commission,  it  has  been  delivered  when  executed 
and  given  to  the  secretary  for  the  purpose  of  being  sealed,  recorded,  and  trans- 
mitted to  the  party. 

But  in  all  cases  of  letters-patent,  certain  solemnities  are  required  by  law^ 
which  solemnities  are  the  evidences  of  the  validity  of  the  instrument.  A 
formal  delivery  to  the  person  is  not  among  them.  In  cases  of  commissions, 
the  sign-manual  of  the  president,  and  the  seal  of  the  United  States,  are  those 
solemnities.  This  objection,  therefore,  does  not  touch  the  case.  It  has  also 
occurred  as  possible,  and  barely  possible,  that  the  transmission  of  the  commis- 
sion, and  the  acceptance  thereof,  might  be  deemed  necessary  to  complete  the 
right  of  the  plaintiff. 

The  transmission  of  the  commission  is  a  practice  directed  by  convenience, 
but  not  by  law.  It  cannot,  therefore,  be  necessary  to  constitute  the  appoint- 
ment which  must  precede  it,  and  which  is  the  mere  act  of  the  president.  If 
the  executive  required  that  every  person  appointed  to  an  office  should  himself 
take  means  to  procure  his  commission,  the  appointment  would  not  be  the  less 
valid  on  that  account.  The  appointment  is  the  sole  act  of  the  president;  the 
transmission  of  the  commission  is  the  sole  act  of  the  officer  to  whom  that  duty 
is  assigned,  and  may  be  accelerated  or  retarded  by  circumstances  which  can 
have  no  influence  on  the  appointment.  A  commission  is  transmitted  to  a  per- 
son alread}*^  appointed ;  not  to  a  person  to  be  appointed  or  not,  as  the  letter 
inclosing  the  commission  should  happen  to  get  into  the  postofflce  and  reach 
him  in  safety,  or  to  miscarry. 

§  232.  The  possession  of  the  original  commission  is  not  necessary  to  a  posses- 
sion of  the  office. 

It  may  have  some  tendency  to  elucidate  this  point  to  inquire  whether  the 
possession  of  the  original  commission  be  indispensably  necessary  to  authorize 
a  person,  appointed  to  any  office,  to  perform  the  duties  of  that  office.  If  it  was 
necessary,  then  a  loss  of  the  commission  would  lose  the  office.  Not  only  neg- 
ligence, but  accident  or  fraud,  fire  or  theft,  might  deprive  an  individual  of  his 
office.  In  such  a  case,  I  presume,  it  could  not  be  doubted  but  that  a  copy  from 
the  record  of  the  office  of  the  secretary  of  state  would  be,  to  ever}^  intent  and 
purpose,  equal  to  the  original.  The  act  of  congress  has  expressly  made  it  so. 
To  give  that  copy  validity,  it  would  not  be  necessary  to  prove  that  the  origi- 
nal had  been  transmitted  and  afterwards  lost.  The  copy  would  be  complete 
evidence  that  the  original  had  existed,  and  that  the  appointment  had  been 
made,  but  not  that  the  original  had  been  transmitted.  If  indeed  it  should  ap- 
pear that  the  original  had  been  mislaid  in  the  office  of  state,  that  circumstance 
would  not  aflfect  the  operation  of  the  copy.  When  all  the  requisites  have  beea 
performed  which  authorize  a  recording  officer  to  record  any  instrument  what- 
ever, and  the  order  for  that  purpose  has  been  given,  the  instrument  is,  in  law^ 
considered  as  recorded,  although  the  manual  labor  of  inserting  it  in  a  book 
kept  for  that  purpose  may  not  have  been  performed. 

In  the  case  of  commissions,  the  law  orders  the  secretary  of  state  to  record 
them.  When,  therefore,  they  are  signed  and  sealed  the  order  for  their  being 
recorded  is  given;  and  whether  inserted  in  the  book  or  not,  they  are  in  law 
recorded.  A  copy  of  this  record  is  declared  equal  to  the  original,  and  the  fees 
to  be  paid  by  a  person  requiring  a  copy  are  ascertained  by  law.  Can  a  keeper 
of  a  public  record  erase  therefrom  a  commission  which  has  been  recorded? 
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Or  can  he  refuse  a  copy  thereof  to  a  person  demanding  it  on  the  terms  pre- 
scribed by  law  ?  Saoh  a  copy  would,  equally  with  the  original,  authorize  the 
justice  of  peace  to  proceed  in  the  performance  of  his  duty,  because  it  would, 
equally  with  the  original,  attest  his  appointment. 

If  the  transmission  of  a  commission  be  not  considered  as  necessary  to  give 
validity  to  an  appointment,  still  less  is  its  acceptance.  The  appointment  is  the 
sole  act  of  the  president;  the  acceptance  is  the  sole  act  of  the  ofEicer,  and  is, 
in  plain  common  sense,  posterior  to  the  appointment.  As  he  may  resign,  so 
may  he  refuse  to  accept,  but  neither  the  one  nor  the  other  is  capable  of  ren- 
dering the  appointment  a  nonentity.  That  this  is  the  understanding  of  the 
government  is  apparent  from  the  whole  tenor  of  its  conduct. 

A  commission  bears  date,  and  the  salary  of  the  officer  commences  from  his 
appointment,  not  from  the  transmission  or  acceptance  of  his  commission. 
When  a  person  appointed  to  any  office  refuses  to  accept  that  office  the  suc- 
cessor is  nominated  in  the  place  of  the  person  who  has  declined  to  accept,  and 
not  in  the  place  of  the  person  who  had  been  previously  in  office,  and  had 
created  the  original  vacancy.  It  is,  therefore,  decidedly  the  opinion  of  the 
court,  that,  when  a  commission  has  been  signed  by  the  president,  the  appoint- 
ment is  made;  and  that  the  commission  is  complete  when  the  seal  of  the 
United  States  has  been  affixed  to  it  by  the  secretary  of  state. 

§  233.  The  executive  of  the  United  States  has  no  rights  after  the  appointment 
of  an  officer  who  is  removable  at  willy  to  withhold  his  commission. 

Where  an  officer  is  removable  at  the  will  of  the  executive  the  circumstance 
which  completes  his  appointment  is  of  no  concern,  because  the  act  is  at  any 
time  revocable;  and  the  commission  may  be  arrested,  if  still  in  the  office.  But 
when  the  officer  is  not  removable  at  the  will  of  the  executive  the  appointment 
is  not  revocable,  and  cannot  be  annulled.  It  has  conferred  legal  rights  which 
cannot  be  resumed.  The  discretion  of  the  executive  is  to  be  exercised  until 
the  appointment  has  been  made.  But  having  once  made  the  appointment  his 
power  over  the  office  is  terminated  in  all  cases  where  by  law  the  officer  is  not 
removable  by  him.  The  right  to  the  office  is  then  in  the  person  appointed, 
and  he  has  the  absolute,  unconditional  power  of  accepting  or  rejecting  it. 

Mr.  Marbury,  then,  since  his  commission  was  signed  by  the  president  and 
sealed  by  the  secretary  of  state,  was  appointed ;  and  as  the  law  creating^  the 
office  gave  the  officer  a  right  to  hold  for  five  years,  independent  of  the  execu- 
tive, the  appointment  was  not  revocable,,  but  vested  in  the  officer  legal  rights, 
which  are  protected  by  the  laws  of  his  country.  To  withhold  his  commission, 
therefore,  is  an  act  deemed  by  the  court  not  warranted  hy  law,  but  violative 
of  a  vested  legal  right. 

§  234.   Under  the  law  every  wrong  has  its  appropriate  remedy. 

This  brings  us  to  the  second  inquiry,  which  is,  secondly.  If  he  has  a  right,  and 
that  right  has  been  violated,  do  the  laws  of  his  country  afford  him  a  remedy  ? 
The  very  essence  of  civil  liberty  certainly  consists  in  the  right  of  every  indi- 
vidual to  claim  the  protection  of  the  laws  whenever  he  receives  an  injury. 
One  of  the  first  duties  of  government  is  to  afford  that  protection.  In  Great 
Britain  the  king  himself  is  sued  in  the  respectful  form  of  a  petition,  and  he 
never  fails  to  comply  with  the  judgment  of  his  court. 

In  the  third  volume  of  his  Commentaries,  page  23,  Blackstone  states  two 
cases  in  which  a  remedy  is  afforded  by  mere  operation  of  law.  "  In  all  other 
cases,'^  he  says,  '4t  is  a  general  and  indisputable  rule,  that  where  there  is  a 
legal  right  there  is  also  a  legal  remedy  by  suit,  or  action  at  law,  whenever 
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that  right  is  invaded."  And  afterwards,  page  109  of  the  same  volume,  he 
says,  ^'  I  am  next  to  consider  such  injuries  as  are  cognizable  by  the  courts  of 
the  common  law.  And  herein  I  shall  for  the  present  only  remark  that  all 
possible  injuries  whatsoever  that  did  not  fall  within  the  exclusive  cognizance 
of  either  the  ecclesiastical,  military  or  maritime  tribunals,  are,  for  that  very 
reason,  within  the  cognizance  of  the  common  law  courts  of  justice ;  for  it  is  a 
settled  and  invariable  principle  in  the  laws  of  England,  that  every  right,  when 
withheld,  must  have  a  remedy,  and  every  injury  its  proper  redress." 

The  government  of  the  United  States  has  been  emphatically  termed  a  gov- 
ernment of  laws  and  not  of  men.  It  will  certainly  cease  to  deserve  this  high 
appellation  if  the  laws  furnish  no  remedy  for  the  violation  of  a  vested  legal 
right.  If  this  obloquy  is  to  be  cast  on  the  jurisprudence  of  our  country  it 
must  arise  from  the  peculiar  character  of  the  case.  It  behooves  us,  then,  to 
inquire  whether  there  be  in  its  composition  any  ingredient  which  shall  exempt 
it  from  legal  investigation,  or  exclude  the  injured  party  from  legal  redress. 
In  pursuing  this  inquiry  the  first  question  which  presents  itself  is  whether  this 
can  be  arranged  with  that  class  of  cases  which  come  under  the  description  of 
damnum  absque  injuria;  a  loss  without  an  injury.  This  description  of  cases 
never  has  been  considered,  and  it  is  believed  never  can  be  considered,  as  com- 
prehending oflBces  of  trust,  of  honor  or  of  profit.  The  oflSce  of  justice  of 
peace  in  the  District  of  Columbia  is  such  an  office;  it  is  therefore  worthy  of 
the  attention  and  guardianship  of  the  laws.  It  has  received  that  attention, 
and  guardianship.  It  has  been  created  by  special  act  of  congress,  and  has 
been  secured,  so  far  as  the  laws  can  give  security,  to  the  person  appointed  to 
fill  it,  for  five  years.  It  is  not,  then,  on  account  of  the  worthlessness  of  the 
thing  pursued,  that  the  injured  party  can  be  alleged  to  be  without  remedy. 

Is  it  in  the  nature  of  the  transaction?  Is  the  act  of  delivering  or  with- 
holding a  commission  to  be  considered  as  a  mere  political  act,  belonging  to 
the  executive  department  alone,  for  the  performance  of  which  entire  confi.- 
dence  is  placed  by  our  constitution  in  the  supreme  executive,  and  for  any 
misconduct  respecting  which  the  injured  individual  has  no  remedy?  That 
there  may  be  such  cases  is  not  to  be  questioned,  but  that  every  act  of  duty,  to 
be  performed  in  any  of  the  great  departments  of  government,  constitutes  such 
a  case,  is  not  to  be  admitted. 

By  the  act  concerning  invalids,  passed  in  June,  1794  (vol.  3,  p.  112;  1  Stats, 
at  Large,  392),  the  secretary  of  war  is  ordered  to  place  on  the  pension  list  all 
persons  whose  names  are  contained  in  a  report  previously  made  by  him  to 
congress.  If  he  should  refuse  to  do  so,  would  the  wounded  veteran  be  with- 
out remedy?  Is  it  to  be  contended  that  where  the  law  in  precise  terms  di- 
rects the  performance  of  an  act,  in  which  an  individual  is  interested,  the  law 
is  incapable  of  securing  obedience  to  its  mandate  ?  Is  it  on  account  of  the 
character  of  the  person  against  whom  the  complaint  is  made  ?  Is  it  to  be 
contended  that  the  heads  of  departments  are  not  amenable  to  the  laws  of 
their  country? 

Whatever  the  practice  on  particular  occasions  may  be,  the  theory  of  this 
principle  will  certainly  never  be  maintained.  No  act  of  the  legislature  coa- 
fers  so  extraordinary  a  privilege,  nor  can  it  derive  countenance  from  the  doc- 
trines of  the  common  law.  After  stating  that  personal  injury  from  the  king 
to  a  subject  is  presumed  to  be  impossible,  Blackstone  (vol.  3,  p.  255)  says, 
"  but  injuries  to  the  rights  of  property  can  scarcely  be  committed  by  the  crown 
without  the  intervention  of  its  officers,  for  Avhom  the  law,  in  matters  of  right, 
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entertains'  no  respect  or  delicacy,  but  furnishes  various  methods  of  detecting 
the  errors  and  misconduct  of  those  agents  by  whom  the  king  has  been  deceived 
and  induced  to  do  a  temporary  injustice." 

By  the  act  passed  in  1796,  authorizing  the  sale  of  the  lands  above  the  mouth 
of  Kentucky  river  (vol.  3,  p.  299;  1  Stats,  at  Large,  464),  the  purchaser,  on 
paying  his  purchase  money,  becomes  completely  entitled  to  the  property  pur- 
chased, and  on  producing  to  the  secretary  of  state  the  receipt  of  the  treasurer 
upon  a  certificate  required  by  the  law,  the  president  of  the  United  States  is  au- 
thorized to  grant  him  a  patent.  It  is  further  enacted  that  all  patents  shall  be 
coontersigned  by  the  secretary  of  state  and  recorded  in  his  olBSce.  If  the  sec- 
retary of  state  should  choose  to  withhold  this  patent,  or,  the  patent  being  lost, 
should  refuse  a  copy  of  it,  can  it  be  imagined  that  the  law  furnishes  to  the 
injured  person  no  remedy  ? 

It  is  not  believed  that  any  person  whatever  would  attempt  to  maintain  such 
a  proposition.  It  follows,  then,  that  the  question,  whether  the  legality  of  an 
act  of  the  head  of  a  department  be  examinable  in  a  court  of  justice  or  not, 
most  always  depend  on  the  nature  of  that  act.  If  some  acts  be  examinable 
and  others  not,  there  must  be  some  rule  of  law  to  guide  the  court  in  the  exer- 
cise of  its  jurisdiction.  In  some  instances  there  may  be  difficulty  in  applying 
the  rule  to  particular  cases,  but  there  cannot,  it  is  believed,  be  much  difficulty 
in  laying  down  the  rule. 

By  the  constitution  of  the  United  States  the  president  is  invested  with  cer- 
tain important  political  powers,  in  the  exercise  of  which  he  is  to  use  his  own 
discretion,  and  is  accountable  only  to  his  country  in  his  political  character, 
and  to  his  own  conscience.  To  aid  him  in  the  performance  of  these  duties  he 
is  authorized  to  appoint  certain  officers  who  act  by  his  authority  and  in  con- 
formity with  his  orders. 

In  such  cases  their  acts  are  his  acts ;  and  whatever  opinion  may  be  entertained 
of  the  manner  in  which  executive  discretion  may  be  used,  still  there  exists,  and 
can  exist,  no  power  to  control  that  discretion.  The  subjects  are  political. 
Tbey  respect  the  nation,  not  individual  rights,  and  being  intrusted  to  the 
executive,  the  decision  of  the  executive  is  conclusive.  The  application  of  this 
remark  will  be  perceived  by  adverting  to  the  act  of  congress  for  establishing 
the  department  of  foreign  affairs.  This  officer,  as  his  duties  w^ere  prescribed 
by  that  act,  is  to  conform  precisely  to  the  will  of  the  president.  He  is  the 
mere  organ  by  whom  that  will  is  communicated.  The  acts  of  such  an  officer, 
as  an  officer,  can  never  be  examinable  by  the  courts. 

Eut  when  the  legislature  proceeds  to  impose  on  that  officer  other  duties; 
when  he  is  directed  peremptorily  to  perform  certain  acts ;  when  the  rights 
of  individuals  are  dependent  on  the  performance  of  those  acts,  he  is  so  far  the 
officer  of  the  law,  is  amenable  to  the  laws  for  his  conduct,  and  cannot  at  his 
discretion  sport  away  the  vested  rights  of  others.  The  conclusion  from  this 
reasoning  is,  that  where  the  heads  of  departments  are  the  political  or  confi- 
dential agents  of  the  executive,  merely  to  execute  the  will  of  the  president,  or 
rather  to  act  in  cases  in  which  the  executive  possesses  a  constitutional  or  legal 
discretion,  nothing  can  be  more  perfectly  clear  than  that  their  acts  are  only 
politically  examinable.  But  where  a  specific  duty  is  assigned  by  law,  and 
individual  rights  depend  upon  the  performance  of  that  duty,  it  seems  equally 
clear  that  the  individual  who  considers  himself  injured  has  a  right  to  resort 
to  the  laws  of  his  country  for  a  remedy. 

If  this  be  the  rule,  let  us  inquire  how  it  applies  to  the  case  under  the  con- 
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sideration  of  the  court.  The  power  of  nominating  to  the  senate,  and  the 
power  of  appointing  the  person  nominated,  are  political  powers  to  be  exer- 
cised by  the  president  according  to  his  own  discretion.  When  he  has  made 
an  appointment,  he  has  exercised  his  whole  power,  and  his  discretion  has  been 
completely  applied  to  the  case.  If  by  law  the  officer  be  removable  at  the  will 
of  the  president,  then  a  new  appointment  may  be  immediately  made,  and  the 
rights  of  the  officer  are  terminated.  But  as  a  fact  which  has  existed  cannot 
be  made  never  to  have  existed,  the  appointment  cannot  be  annihilated ;  and, 
consequently,  if  the  officer  is  by  law  not  removable  at  the  will  of  the  presi- 
dent, the  rights  he  has  acquired  are  protected  by  the  law,  and  are  not  resum- 
able  by  the  president.  They  cannot  be  extinguished  by  executive  authority, 
and  he  has  the  privilege  of  asserting  them  in  like  manner  as  if  they  had  been 
derived  from  any  other  source. 

The  question  whether  a  right  has  vested  or  not  is,  in  its  nature,  judicial, 
and  must  be  tried  by  the  judicial  authority.  If,  for  example,  Mr.  Marbury 
had  taken  the  oaths  of  a  magistrate,  and  proceeded  to  act  as  one,  in  conse- 
quence of  which  a  suit  had  been  instituted  against  him,  in  which  his  defense 
had  depended  on  his  being  a  magistrate,  the  validity  of  his  appointment  must 
have  been  determined  by  judicial  authority.  So,  if  he  conceives  that,  by  vir- 
*  tue  of  his  appointment,  he  has  a  legal  right  either  to  the  commission  which 
has  been  made  out  for  him,  or  to  a  copy  of  that  commission,  it  is  equally  a 
question  examinable  in  a  court,  and  the  decision  of  the  court  upon  it  must  de- 
pend on  the  opinion  entertained  of  his  appointment.  That  question  has  been 
discussed,  and  the  opinion  is  that  the  latest  point  of  time  which  can  be  taken 
as  that  at  which  the  appointment  was  complete,  and  evidenced,  was  when, 
after  the  signature  of  the  president,  the  seal  of  the  United  States  was  affixed 
to  the  commission. 

It  is  then  the  opinion  of  the  court,  1st.  That  by  signing  the  commission 
of  Mr.  Marbury  the  president  of  the  United  States  appointed  him  a  justice 
of  peace  for  the  county  of  Washington,  in  the  District  of  Columbia;  and  that 
the  seal  of  the  United  States,  affixed  thereto  by  the  secretary  of  state,  is  con- 
clusive testimony  of  the  verity  of  the  signature,  and  of  the  completion  of  the 
appointment;  and  that  the  appointment  conferred  on  him  a  legal  right  to  the 
office  for  the  space  of  five  years.  2d.  That,  having  this  legal  title  to  the  office, 
he  has  a  consequent  right  to  the  commission;  a  refusal  to  deliver  which  is  a 
plain  violation  of  that  right,  for  which  the  laws  of  his  country  afford  him  a 
remedy. 

§  235.  Nature  of  tJie  vrrU  of  mandamus. 

It  remains  to  be  inquired  whether,  3d.  He  is  entitled  to  the  remedy  for 
which  he  applies.  This  depends  on,  1st.  The  nature  of  the  writ  applied  for ; 
and,  2d.  The  power  of  this  court. 

1st.  The  nature  of  the  writ.  Blackstone,  in  the  third  volume  of  his  Com- 
mentaries, page  110,  defines  a  mandamuB  to  be  ^'a  command  issuing  in  the 
king's  name  from  the  court  of  king's  bench,  and  directed  to  any  person, 
corporation,  or  inferior  court  of  judicature  within  the  king's  dominions,  re- 
quiring them  to  do  some  particular  thing  therein  specified,  which  appertains 
to  their  office  and  duty,  and  which  the  court  of  king's  bench  has  previously 
determined,  or  at  least  supposes,  to  be  consonant  to  right  and  justice." 

Lord  Mansfield,  in  3  Burrow,  1266,  in  the  case  of  The  King  v.  Barker  et  al.y 
states,  with  much  precision  and  explicitness,  the  cases  in  which  this  writ  mjj.y 
be  used.     "  Whenever,"  says  that  very  able  judge,  "  there  is  a  right  to  execute 
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an  office,  perform  a  service,  or  exercise  a  franchise  (more  especially  if  it  be 
in  a  matter  of  public  concern,  or  attended  with  profit),  and  a  person  is  kept 
ont  of  possession,  or  dispossessed  of  such  right,  and  has  no  other  specific  legal 
remedy,  this  court  ought  to  assist  by  mandamuSy  upon 'reasons  of  justice,  as 
the  writ  expresses,  and  upon  reasons  of  public  policy,  to  preserve  peace,  order 
and  good  government."  In  the  same  case  he  says,  "  this  writ  ought  to  be 
used  upon  all  occasions  where  the  law  has  established  no  specific  remedy,  and 
where  in  justice  and  good  government  there  ought  to  be  one." 

In  addition  to  the  authorities  now  particularly  cited,  many  others  were  re- 
lied on  at  the  bar,  which  show  how  far  the  practice  has  conformed  to  the 
general  doctrines  that  have  been  just  quoted.  This  writ,  if  awarded,  would 
be  directed  to  an  officer  of  government,  and  its  mandate  to  him  would  be,  to 
use  the  words  of  Blackstone,  'Ho  do  a  particular  thing  therein  specified, 
which  appertains  to  his  office  and  duty,  and  which  the  court  has  previously 
determined,  or  at  least  supposes,  to  be  consonant  to  right  and  justice."  Or,  in 
the  words  of  Lord  Mansfield,  the  applicaift,  in  this  case,  has  a  right  to  execute 
an  office  of  public  concern,  and  is  kept  out  of  possession  of  that  right. 

These  circumstances  certainly  concur  in  this  case.  Still,  to  render  the  man- 
damus a  proper  remedy,  the  officer  to  whom  it  is  to  be  directed  must  be  one 
to  whom,  on  legal  principles,  such  writ  may  be  directed ;  and  the  person  apply- 
ing^ for  it  must  be  without  any  other  specific  and  legal  remedy. 

Ist.  With  respect  to  the  officer  to  whom  it  would  be  directed.  The  intimate 
political  relation  subsisting  between  the  president  of  the  United  States  and  the 
heads  of  departments  necessarily  renders  any  legal  investigation  of  the  acts 
of  one  of  those  high  officers  peculiarly  irksome,  as  well  as  delicate ;  and  excites 
some  hesitation  with  respect  to  the  propriety  of  entering  into  such  investiga- 
tion. Impressions  are  often  received  without  much  reflection  or  examination, 
and  it  is  not  wonderful  that,  in  such  a  case  as  this,  the  assertion,  by  an  indi- 
ridual,  of  his  legal  claims  in  a  court  of  justice,  to  which  claims  it  is  the  duty 
of  that  court  to  attend,  should  at  first  view  be  considered  by  some  as  an 
attempt  to  intrude  into  the  cabinet,  and  to  intermeddle  with  the  prerogatives 
of  the  executive. 

It  is  scarcely  necessary  for  the  court  to  disclaim  all  pretensions  to  such  a 
jurisdiction.  An  extravagance  so  absurd  and  excessive  could  not  have  been 
entertained  for  a  moment.  The  province  of  the  court  is,  solely,  to  decide  on 
the  rights  of  individuals,  not  to  inquire  how  the  executive,  or  executive  offi- 
cers, perform  duties  in  which  they  have  a  discretion.  Questions  in  their  nature 
political,  or  which  are,  by  the  constitution  and  laws,  submitted  to  the  execu- 
tive, can  never  be  made  in  this  court. 

But,  if  this  be  not  such  a  question;  if,  so  far  from  being  an  intrusion  into 
tlie  secrets  of  the  cabinet,  it  respects  a  paper  which,  according  to  law,  is  upon 
i^cord,  and  to  a  copy  of  which  the  law  gives  a  right,  on  the  payment  of  ten 
cents;  if  it  be  no  intermeddling  with  a  subject  over  which  the  executive  can 
be  considered  as  having  exercised  any  control, —  what  is  there  in  the  exalted 
station  of  the  officer  which  shall  bar  a  citizen  from  asserting,  in  a  court  of 
justice,  his  legal  rights,  or  shall  forbid  a  court  to  listen  to  the  claim,  or  to 
iflsae  a  mandamus^  directing  the  performance  of  a  duty,  not  depending  on 
executive  discretion,  but  on  particular  acts  of  congress,  and  the  general  prin- 
ciples of  law  2 

If  one  of  the  heads  of  departments  commits  any  illegal  act,  under  color  of 
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his  office,  by  which  an  individual  sustains  an  injury,  it  cannot  be  pretended 
that  his  office  alone  exempts  him  from  being  sued  in  the  ordinary  mode  of 
proceeding,  and  being  compelled  to  obey  the  judgment  of  the  law.  How, 
then,  can  his  office  exempt  him  from  this  particular  mode  of  deciding  on  the 
legalit}'^  of  his  conduct,  if  the  case  be  such  a  case  as  would,  were  any  other  in- 
dividual the  party  complained  of,  authorize  the  process? 

It  is  not  by  the  office  of  the  person  to  whom  the  writ  is  directed,  but  the 
nature  of  the  thing  to  be  done,  that  the  propriety  or  impropriety  of  issuing  a 
mandamus  is  to  be  determined.  Where  the  head  of  a  department  acts  in  a 
case  in  which  executive  discretion  is  to  be  exercised ;  in  which  he  is  the  mere 
organ  of  executive  will,  it  is  again  repeated,  that  any  application  to  a  court 
to  control,  in  any  respect,  his  conduct  would  be  rejected  without  hesitation. 

But  where  he  is  directed  by  law  to  do  a  certain  act  affecting  the  absolute 
rights  of  individuals,  in  the  performance  of  which  he  is  not  placed  under  the 
particular  direction  of  the  president,  and  the  performance  of  which  the  presi- 
dent cannot  lawfully  forbid,  and  th^efore  is  never  presumed  to  have  forbid- 
den,—  as,  for  example,  to  record  a  commission,  or  a  patent  for  land,  which  has 
received  all  the  legal  solemnities;  or  to  give  a  copy  of  such  record, —  in  such 
cases,  it  is  not  perceived  on  what  ground  the  courts  of  the  country  are  further 
excused  from  the  duty  of  giving  judgment  that  right  be  done  to  an  injured 
individual,  than  if  the  same  services  were  to  be  performed  by  a  person  not  the 
head  of  a  department. 

This  opinion  seems  not  now,  for  the  first  time,  to  be  taken  up  in  this  coun- 
try. It  must  be  well  recollected  that  in  1792  (1  Stats,  at  Large,  243)  an  act 
passed,  directing  the  secretary  at  war  to  place  on  the  pension  list  such  disabled 
officers  and  soldiers  as  should  be  reported  to  him,  by  the  circuit  courts,  which 
act,  so  far  as  the  duty  was  imposed  on  the  courts,  was  deemed  unconstitu- 
tional; but  some  of  the  judges,  thinking  that  the  law  might  be  executed  by 
them  in  the  character  of  commissioners,  proceeded  to  act,  and  to  report  in  that 
character. 

This  law  being  deemed  unconstitutional  at  the  circuits  was  repealed,  and  a 
different  system  was  established ;  but  the  question  whether  those  persons  who 
had  been  reported  by  the  judges,  as  commissioners,  were  entitled,  in  conse- 
quence of  that  report,  to  be  placed  on  the  pension  list,  was  a  legal  question^ 
properly  determinable  in  the  courts,  although  the  act' of  placing  such  persons 
on  the  list  was  to  be  performed  by  the  head  of  a  department. 

That  this  question  might  be  properly  settled,  congress  passed  an  act  in  Feb- 
ruary, 1793  (1  Stats,  at  Large,  324),  making  it  the  duty  of  the  secretary  of 
war,  in  conjunction  with  the  attorney-general,  to  take  such  measures  as  might 
be  necessary  to  obtain  an  adjudication  of  the  supreme  court  of  the  United 
States  on  the  validity  of  any  such  rights,  claimed  under  the  act  aforesaid* 
After  the  passage  of  this  act,  a  mandamxts  was  moved  for,  to  be  directed  to 
the  secretary  of  war,  commanding  him  to  place  on  the  pension  list  a  person 
stating  himself  to  be  on  the  report  of  the  judges. 

There  is,  therefore,  much  reason  to  believe  that  this  mode  of  trying  the 

legal  right  of  the  complainant  was  deemed  by  the  head  of  the  department, 

and  by  the  highest  law  officer  of  the  United  States,  the  most  proper  which 

could  be  selected  for  the  purpose.    When  the  subject  was  brought  before  the 

court,  the  decision  was,  not  that  a  mandamus  would  not  lie  to  the  head  of  a 

department  directing  him  to  perform  the  act,  enjoined  by  law,  in  the  perform- 

04 


APPOINTMENT  AND  REMOVAL.  §28e» 

ance  of  which  an  individual  had  a  vested  interest,  but  that  a  mandamus  ought 
not  to  issue  in  that  case;  the  decision  necessarily  to  be  made  if  the  report  of 
the  commissioners  did  not  confer  on  the  applicant  a  legal  right. 

The  judgment,  in  that  case,  is  understood  to  have  decided  the  merits  of  all 
claims  of  that  description ;  and  the  persons,  on  the  report  of  the  comraission- 
ers,  found  it  necessary  to  pursue  the  mode  prescribed  by  the  law  subsequent 
to  that  which  had  been  deemed  unconstitutional,  in  order  to  place  themselves 
on  the  pension  list.  The  doctrine,  therefore,  now  advanced,  is  by  no  means  a 
novel  one.  It  is  true  that  the  mandamus^  now  moved  for,  is  not  for  the  per- 
formance of  an  act  expressly  enjoined  by  statute. 

It  is  to  deliver  a  commission,  on  which  subject  the  acts  of  congress  are  silent* 
This  difference  is  not  considered  as  affecting  the  case.  It  has  £ilready  been 
stated  that  the  applicant  has,  to  that  commission,  a  vested  legal  right,  of  which 
the  executive  cannot  deprive  him.  He  has  been  appointed  to  an  office  from 
which  he  is  not  removable  at  the  will  of  the  executive,  and,  being  so  appointed, 
he  has  a  right  to  the  commission  which  the  secretary  has  received  from  the 
president  for  his  use.  The  act  of  congress  does  not  indeed  order  the  secretary 
of  state  to  send  it  to  him,  but  it  is  placed  in  his  hands  for  the  person  entitled 
to  it,  and  cannot  be  more  lawfully  withheld  by  him  than  by  any  other  pereon. 

It  was  at  first  doubted  whether  the  action  of  detinice  was  not  a  specific  legal 
remedy  for  the  commission  which  has  been  withheld  from  Mr.  Marbury ;  in 
which  case  a  mandamus  would  be  improper.  But  this  doubt  has  yielded  to  the 
consideration  that  the  judgment  in  detinxce  is  for  the  thing  itself,  or  its  value. 
The  value  of  a  public  office  not  to  be  sold  is  incapable  of  being  ascertained^ 
and  the  applicant  has  a  right  to  the  office  itself,  or  to  nothing.  He  will  obtain 
the  office  by  obtaining  the  commission,  or  a  copy  of  it  from  the  record. 

§  236.  Congress  cannot  give  any  original  jurisdiction  to  tlie  supreme  court. 
Tis  original  jurisdiction  is  derived  from  the  constitution. 

This,  then,  is  a  plain  case  for  a  mandamus^  either  to  deliver  the  commission 
or  a  copy  of  it  from  the  record,  and  it  only  remains  to  be  inquired,  whether  it 
can  issue  from  this  court.  The.  act  to  establish  the  judicial  courts  of  the  United 
States  authorizes  the  supreme  court  '^  to  issue  writs  of  mandamus^  in  cases  war- 
ranted by  the  principles  and  usages  of  law,  to  any  courts  appointed,  or  persons 
holding  office,  under  the  authority  of  the  United  States." 

The  secretary  of  state,  being  a  person  holding  an  office  under  the  authority 
of  the  United  States,  is  precisely  within  the  letter  of  the  description,  and  if 
this  court  is  not  authorized  to  issue  a  writ  of  mandamus  to  such  an  officer,  it 
must  be  because  the  law  is  unconstitutional,  and  therefore  absolutely  incapa- 
ble of  conferring  the  authority,  and  assigning  the  duties  which  its  words  pur- 
port to  confer  and  assign. 

The  constitution  vests  the  whole  judicial  power  of  the  United  States  in  one 
sapreme  court,  and  such  inferior  courts  as  congress  shall,  from  time  to  time, 
ordain  and  establish.  This  power  is  expressly  extended  to  all  cases  arising 
under  the  laws  of  the  United  States,  and,  consequently,  in  some  form  may  be 
exercised  over  the  present  case,  because  the  right  claimed  is  given  by  a  law  of 
the  United  States.  In  the  distribution  of  this  power  it  is  declared  that  '^  the 
supreme  court  shall  have  original  jurisdiction  in  all  cases  affecting  ambassa- 
dors, other  public  ministers  and  consuls,  and  those  in  which  a  state  shall  be  a 
party.    In  all  other  cases  the  supreme  court  shall  have  appellate  jurisdiction.'' 

It  has  been  insisted,  at  the  bar,  that  as  the  original  grant  of  jurisdiction,  to 
the  sapreme  and  inferior  courts  is  general,  and  the  clause  assigning  original 
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jurisdiction  to  the  supreme  court  contains  no  negative  or  restrictive  words, 
the  power  remains  to  the  legislature  to  assign  original  jurisdiction  to  that 
court  in  other  cases  than  those  specified  in  the  article  which  has  been  recited ; 
provided  those  cases  belong  to  the  judicial  power  of  the  United  States. 

If  it  had  been  intended  to  leave  it  in  the  discretion  of  the  legislature  to  ap- 
portion the  judicial  power  between  the  supreme  and  inferior  courts  according 
to  the  will  of  that  bodj'^,  it  would  certainly  have  been  useless  to  have  proceeded 
further  than  to  have  defined  the  judicial  power,  and  the  tribunals  in  which  it 
should  be  vested.  The  subsequent  part  of  the  section  is  mere  surplusage  —  is 
entirely  without  meaning —  if  such  is  to  be  the  construction.  If  congress  re- 
mains at  liberty  to  give  this  court  appellate  jurisdiction,  where  the  constitu- 
tion has  declared  their  jurisdiction  shall  be  original,  and  original  jurisdiction 
where  the  constitution  has  declared  it  shall  be  appellate,  the  distribution  of 
jurisdiction  made  in  the  constitution  is  form  without  substance. 

Affirmative  words  are  often,  in  their  operation,  negative  of  other  objects 
than  those  affirmed;  and,  in  this  case,  a  negative  or  exclusive  sense  must  be 
given  to  them  or  they  have  no  operation  at  all.  It  cannot  be  presumed  that 
any  clause  in  the  constitution  is  intended  to  be  without  effect,  and  therefore 
such  a  construction  is  inadmissible  unless  the  words  require  it.  If  the  solici- 
tude of  the  convention  respecting  ouf  peace  with  foreign  powers  induced  a 
provision  that  the  supreme  court  should  take  original  jurisdiction  in  cases 
which  might  be  supposed  to  affect  them,  yet  the  clause  would  have  proceeded 
no  further  than  to  provide  for  such  cases  if  no  further  restriction  on  the 
powers  of  congress  had  been  intended.  That  they  should  have  appellate  ju- 
risdiction in  all  other  cases,  with  such  exceptions  as  congress  might  make,  is 
no  restriction  unless  the  words  be  deemed  exclusive  of  original  jurisdiction. 

When  an  instrument  organizing  fundamentally  a  judicial  system  divides  it 
into  one  supreme  and  so  many  inferior  courts  as  the  legislature  may^  ordain 
and  establish,  then  enumerates  its  powers  and  proceeds  so  far  to  distribute 
them  as  to  define  the  jurisdiction  of  the  supreme  court  by  declaring  the  cases 
in  which  it  shall  take  original  jurisdiction,  and  that  in  others  it  shall  take  ap- 
pellate jurisdiction,  the  plain  import  of  the  words  seems  to  be  that  in  one 
class  of  cases  its  jurisdiction  is  original  and  not  appellate;  in  the  other  it  is 
appellate  and  not  original  If  any  other  construction  would  render  the 
clause  inoperative,  that  is  an  additional  reason  for  rejecting  such  other  con- 
struction and  for  adhering  to  their  obvious  meaning. 

§  237.  The  issue  of  a  mandamus  is  the  exercise  of  original  jurisdiction  lohich 
cannot  he  conferred  by  congress. 

To  enable  this  court,  then,  to  issue  a  mandamtcsy  it  must  be  shown  to  be  an 
exercise  of  appellate  jurisdiction,  or  to  be  necessary  to  enable  them  to  exercise 
appellate  jurisdiction.  It  has  been  stated  at  the  bar  that  the  appellate  juris- 
diction may  be  exercised  in  a  variety  of  forms,  and  that  if  it  be  the  will  of 
the  legislature  that  a  mandamus  should  be  used  for  that  purpose,  that  will 
must  be  obej'ed.  This  is  true,  yet  the  jurisdiction  must  be  appellate,  not 
original.  It  is  the  essential  criterion  of  appellate  jurisdiction  that  it  revises 
and  corrects  the  proceedings  in  a  cause  already  instituted,  and  does  not  create 
that  cause.  Although,  therefore,  a  mandamus  may  be  directed  to  courts,  yet* 
to  issue  such  a  writ  to  an  officer  for  the  delivery  of  a  paper  is  in  effect  the 
same  as  to  sustain  an  original  action  for  that  paper,  and  therefore  seems  not 
to  belong  to  appellate  but  to  original  jurisdiction.     Jfeither  is  it  necessary,  iix 

such  a  case  as  this,  to  enable  the  court  to  exercise  its  apoellate  jurisdiction. 
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The  authority,  therefore,  given  to  the  supreme  court  by  the  act  establishing 
the  judicial  courts  of  the  United  States,  to  issue  writs  of  mandamus  to  public 
oflScers,  appears  not  to  be  warranted  by  the  constitution,  and  it  becomes  nec- 
essary to  inquire  whether  a  jurisdiction  so  conferred  can  be  exercised.  The 
question  whether  an  act  repugnant  to  the  constitution  can  become  the  law  of 
the  land  is  a  question  deepl}'-  interesting  to  the  United  States,  but,  happily, 
not  of  an  intricacy  proportioned  to  its  interest.  It  seems  only  necessary  to 
recognize  certain  principles  supposed  to  have  been  long  and  well  established 
to  decide  it. 

That  the  people  have  an  original  right  to  establish,  for  their  future  govern- 
ment^ such  principles  as  in  their  opinion  shall  most  conduce*  to  their  own  hap- 
piness, is  the  basis  on  which  the  whole  American  fabric  has  been  erected. 
The  exercise  of  this  original  right  is  a  very  great  exertion ;  nor  can  it,  or 
ought  it  to  be,  frequently  repeated.  The  principles,  therefore,  so  established 
are  deemed  fundamental ;  and  as  the  authority  from  which  they  proceed  is 
supreme  and  can  seldom  act,  they  are  designed  to  be  permanent.  This  original 
and  supreme  will  organizes  the  government  and  assigns  to  different  depart- 
ments their  respective  powers.  It  may  either  stop  here,  or  establish  certain 
limits  not  to  be  transcended  by  those  departments. 

The  government  of  the  United  States  is  of  the  latter  description.  The 
powers  of  the  legislature  are  defined  and  limited,  and,  that  those  limits  may 
not  be  mistaken  or  forgotten,  the  constitution  is  written.  To  what  purpose 
are  powers  limited  and  to  what  purpose  is  that  limitation  committed  to  writ- 
ing, if  these  limits  may  at  any  time  be  passed  by  those  intended  to  be  re- 
strained? The  distinction  between  a  government  with  limited  and  unlimited 
powers  is  abolished  if  those  limits  do  not  confine  the  persons  on  whom  they 
are  imposed,  and  if  acts  prohibited  and  acts  allowed  are  of  equal  obligation.  ^ 
It  is  a  proposition  too  plain  to  be  contested  that  the  constitution  controls  any 
le^lative  act  repugnant  to  it,  or  that  the  legislature  may  alter  the  constitu- 
tion by  an  ordinary  act. 

Between  these  alternatives  there  is  no  middle  ground.  The  constitution  is 
either  a  superior  paramount  law,  unchangeable  by  ordinary  means,  or  it  is  on 
a  level  with  ordinary  legislative  acts,  and,  like  other  acts,  is  alterable  when 
the  legislature  shall  please  to  alter  it.  If  the  former  part  of  the  alternative 
be  true,  then  a  legislative  act  contrary  to  the  constitution  is  not  law ;  if  the 
latter  part  be  true,  then  written  constitutions  are  absurd  attempts,  on  the  part 
of  the  people,  to  limit  a  power  in  its  own  nature  illimitable.  Certainl}"-  all 
those  who  have  framed  written  constitutions  contemplate  them  as  forming  the 
fundamental  and  paramount  law  of  the  nation,  and,  consequently,  the  theory 
of  every  such  government  must  be,  that  an  act  of  the  legislature,  repugnant 
to  the  constitution,  is  void. 

This  theory  is  essentially  attached  to  a  written  constitution,  and  is  conse- 
qnently  to  be  considered,  by  this  court,  as  one  of  the  fundamental  principles 
of  our  society.  It  is  not,  therefore,  to  be  lost  sight  of  in  the  further  considera- 
tion of  this  subject.  If  an  act  of  the  legislature,  repugnant  to  the  constitution,  is 
Toid,  does  it,  notwithstanding  its  invalidity,  bind  the  courts,  and  oblige  them 
to  give  it  effect?  Or,  in  other  words,  though  it  be  not  law,  does  it  constitute 
a  rule  as  operative  as  if  it  was  a  law  ?  This  would  be  to  overthrow  in  fact 
what  was  established  in  theory ;  and  would  seem,  at  first  view,  an  absurdity 
too  gross  to  be  insisted  on.  It  shall,  however,  receive  a  more  attentive  con- 
sideration. 
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It  is  emphatically  the  province  and  duty  of  the  judicial  department  to  say 
what  the  law  is.  Those  who  apply  the  rule  to  particular  cases  must  of  neces- 
sity expound  and  interpret  that  rule.  If  two  laws  conflict  with  each  other, 
the  courts  must  decide  on  the  operation  of  each.  So  if  a  law  be  in  opposi- 
tion to  the  constitution;  if  both  the  law  and  the  constitution  apply  to  a 
particular  case,  so  that  the  court  must  either  decide  that  case  conformably  to 
the  law,  disregarding  the  constitution,  or  conformably  to  the  constitution,  dis- 
regarding the  law,  the  court  must  determine  which  of  these  conflicting  rules 
governs  the  case.    This  is  of  the  very  essence  of  judicial  duty. 

If,  then,  the  courts  are  to  regard  the  constitution,  and  the  constitution  is 
superior  to  any  ordinary  act  of  the  legislature,  the  constitution,  and  not  such 
ordinary  act,  must  govern  the  case  to  which  they  both  apply.  Those,  then, 
who  controvert  the  principle  that  the  constitution  is  to  be  considered,  in  court, 
as  a  paramount  law,  are  reduced  to  the  necessity  of  maintaining  that  courts 
must  close  their  eyes  on  the  constitution,  and  see  only  the  law. 

This  doctrine  would  subvert  the  very  foundation  of  all  written  constitutions. 
It  would  declare  that  an  act  which,  according  to  the  principles  and  theory  of 
our  government,  is  entirely  void,  is  yet,  in  practice,  completely  obligatory.  It 
would  declare  that  if  the  legislature  shall  do  what  is  expressly  forbidden,  such 
act,  notwithstanding  the  express  prohibition,  is  in  reality  effectual.  It  would 
be  giving  to  the  legislature  a  practical  and  real  omnipotence,  with  the  same 
breath  which  professes  to  restrict  their  powei*s  within  narrow  limits.  It  is 
prescribing  limits,  and  declaring  that  those  limits  may  be  passed  at  pleasure. 

That  it  thus  reduces  to  nothing  what  we  have  deemed  the  greatest  improve- 
ment on  political  institutions,  a  written  constitution,  would  of  itself  be  suffl- 
cient,  in  America,  where  written  constitutions  have  been  viewed  with  so  much 
reverence,  for  rejecting  the  construction.  But  the  peculiar  expressions  of 
the  constitution  of  the  United  States  furnish  additional  arguments  in  favor  of 
its  rejection. 

The  judicial  power  of  the  United  States  is  extended  to  all  cases  arising 
under  the  constitution.  Could  it  be  the  intention  of  those  who  gave  this 
power,  to  say  that  in  using  it  the  constitution  should  not  be  looked  into  ?  That 
a  case  arising  under  the  constitution  should  be  decided  without  examining  the 
instrument  under  which  it  arises?  This  is  too  extravagant  to  be  maintained. 
In  some  cases,  then,  the  constitution  must  be  looked  into  by  the  judges.  And 
if  they  can  open  it  at  all,  what  part  of  it  are  they  forbidden  to  read  or  to 
obey  ? 

There  are  many  other  parts  of  the  constitution  which  serve  to  illustrate  this 
subject.  It  is  declared  that  ^^  no  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  state."  Suppose  a  duty  on  the  export  of  cotton,  of  tobacco,  or  of 
flour;  and  a  suit  instituted  to  recover  it.  Ought  judgment  to  be  rendered  iu 
such  a  case  ?  ought  the  judges  to  close  their  eyes  on  the  constitution,  and  only 
see  the  law  ? 

The  constitution  declares  ^'  that  no  bill  of  attainder  or  ex  post  facto  law  shall 
be  passed."  If,  however,  such  a  bill  should  be  passed,  and  a  person  should  be 
prosecuted  under  it,  must  the  court  condemn  to  death  those  victims  whom  the 
constitution  endeavors  to  preserve  ? 

" No  person,"  says  the  constitution,  "shall  be  convicted  of  treason  unless 

on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession  ki 

open  court."    Here  the  language  of  the  constitution  is  addressed  especially  to 

the  courts.    It  prescribes,  directly  for  them,  a  rule  of  evidence  not  to  be  de- 
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parted  from.  If  the  legislature  should  change  that  rule,  and  declare  one  wit- 
ness, or  a  confession  out  of  court,  sufficient  for  conviction,  must  the  constitu- 
tional principle  yield  to  the  legislative  act? 

From  these,  and  many  other  selections  which  might  be  made,  it  is  apparent 
that  the  framers  of  the  constitution  contemplated  that  instrument  as  a  rule 
for  the  government  of  courts  as  well  as  of  the  legislature.  Why  otherwise 
does  it  direct  the  judges  to  take  an  oath  to  support  it?  This  oath  certainly 
applies  in  an  especial  manner  to  their  conduct  in  their  official  character.  How 
immoral  to  impose  it  on  them  if  they  were  to  be  used  as  the  instruments,  and 
the  knowing  instruments,  for  violating  what  they  swear  to  support ! 

The  oath  of  office,  too,  imposed  by  the  legislature,  is  completely  demonstra- 
tive of  the  legislative  opinion  on  this  subject.  It  is  in  these  words:  "I  do 
solemnly  swear  that  I  will  administer  justice  without  respect  to  persons,  and 
do  equal  right  to  the  poor  and  to  the  rich;  and  that  I  will  faithfully  and  im- 
partially discharge  all  the  duties  incumbent  on  me  as ,  according  to  the 

best  of  my  abilities  and  understanding,  agreeably  to  the  constitution  and  laws 
of  the  United  States." 

Why  does  a  judge  swear  to  discharge  his  duties  agreeably  to  the  constitu- 
tion of  the  United  States  if  that  constitution  forms  no  rule  for  his  govern- 
ment—  if  it  is  closed  upon  him,  and  cannot  be  inspected  by  him?  If  such  be 
the  real  state  of  things,  this  is  worse  than  solemn  mockery.  To  prescribe  or 
to  take  this  oath  becomes  equally  a  crime. 

It  is  also  not  entirely  unworthy  of  observation  that  in  declaring  what  shall 
be  the  supreme  law  of  the  land  the  constitution  itself  is  first  mentioned ;  and 
not  the  laws  of  the  United  States  generally,  but  those  only  which  shall  be 
made  in  pursuance  of  the  constitution,  have  that  rank.  Thus,  the  particular 
phraseology  of  the  constitution  of  the  United  States  confirms  and  strengthens 
the  principle,  supposed  to  be  essential  to  all  written  constitutions,  that  a  law 
repugnant  to  the  constitution  is  void ;  and  that  courts,  as  well  as  other  depart- 
ments, are  bound  by  that  instrument. 

The  rule  micst  be  discharged. 

BLAKE  V.  UNITED  STATEa 
(13  Otto,  287-287.    1880.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  Blake,  being  a  post-chaplain,  addressed  a  commu- 
nication to  the  secretary  of  war,  which  was  construed  as  his  resignation.  It 
appeared,  also,  that  at  the  time  of  the  so-called  resignation  he  was  insane, 
in  the  opinion  of  his  military  superiors.  His  resignation  was  accepted  and  his 
snccessor  was  appointed.  Elake  sought  to  recall  his  resignation,  and  brought 
this  suit  to  recover  the  amount  of  salary  due  to  him  upon  the  theory  that  he 
had  not  resigned.  The  judgment  of  the  court  was  against  him,  and  he 
appealed. 

Opinion  by  Mr.  Justice  Harlan. 

The  claim  of  Blake  is  placed  upon  the  ground  that  before,  at  the  date  of, 

and  after  the  letter  addressed  to  the  secretary  of  war,  which  was  treated  as 

his  resignation,  he  was  insane  in  a  sense  that  rendered  him  irresponsible  for 

his  acts,  and  consequently  that  his  supposed  resignation  was  inoperative  and 

did  not  have  the  effect  to  vacate  his  office. 
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§  288.  The  appointment  hy  the  president  of  the  stcccessor  of  an  army  officer 
proprio  vigore  operates  a  dismissal  of  the  incuwient 

Did  the  appointment  of  Gilmore,  by  and  with  the  advice  and  consent  of 
the  senate,  to  the  post-chaplaincy  held  by  Blake,  operate,  prop7*io  vigore^  to 
discharge  the  latter  from  the  service,  and  invest  the  former  with  the  rights 
and  privileges  belonging  to  that  office?  If  this  question  be  answered  in  the 
affirmative,  it  will  not  be  necessary  to  inquire  whether  Blake  was,  at  the  date 
of  the  letter  of  December  24,  1868,  in  such  condition  of  mind  as  to  enable  him 
to  perform,  in  a*  legal  sense,  the  act  of  resigning  his  office ;  or,  whether  the 
acceptance  of  his  resignation,  followed  by  the  appointment  of  his  successor, 
by  the  president,  by  and  with  the  advice  and  consent  of  the  senate,  is  not,  in 
view  of  the  relations  of  the  several  departments  of  the  government  to  each 
other,  conclusive  in  this  collateral  proceeding  as  to  the  fact  of  a  valid  effectual 
resignation. 

From  the  organization  of  the  government,  under  the  present  constitution,  to 
the  commencement  of  the  recent  war  for  the  suppression  of  the  rebellion,  the 
power  of  the  president,  in  the  absence  of  statutory  regulations,  to  dismiss 
from  the  service  an  officer  of  the  army  or  navy  was  not  questioned  in  any  ad- 
judged case  or  by  any  department  of  the  government. 

Upon  the  general  question  of  the  right  to  remove  from  office,  as  incident  to 
the  power  to  appoint,  JEas  parte  Hennen,  13  Pet.,  259,  is  instructive.  That 
case  involved  the  authority  of  a  district  judge  of  the  United  States  to  remove 
a  clerk  and  appoint  some  one  in  his  place.  The  court,  among  other  things, 
said :  "  All  offices,  the  tenure  of  which  is  not  fixed  by  the  constitution  or 
limited  by  law,  must  be  held  either  during  good  behavior  or  (which  is  the 
same  thing  in  contemplation  of  law)  during  the  life  of  the  incumbent,  or  most 
be  held  at  the  will  and  discretion  of  some  department  of  the  government,  aad 
subject  to  removal  at  pleasure. 

^'  It  cannot  for  a  moment  be  admitted  that  it  was  the  intention  of  the  con- 
stitution that  those  offices  which  are  denominated  inferior  offices  should  be 
held  during  life.  And  if  removable  at  pleasure,  by  whom  is  such  removal  to 
be  made?  In  the  absence  of  all  constitutional  provision  or  statutory  regula- 
tion, it  would  seem  to  be  a  sound  and  necessary  rule  to  consider  the  power  of 
removal  as  incident  to  the  power  of  appointment.  This  power  of  removal 
from  office  was  a  subject  much  disputed,  and  upon  which  a  great  diversity  of 
opinion  was  entertained,  in  the  early  history  of  this  government.  This  related, 
however,  to  the  power  of  the  president  to  remove  officers  appointed  with  the 
concurrence  of  the  senate;  and  the  great  question  was  whether  the  removal 
was  to  be  by  the  president  alone,  or  with  the  concurrence  of  the  senate,  both 
constituting  the  appointing  power.  No  one  denied  the  power  of  the  president 
and  senate  jointly  to  remove,  where  the  tenure  of  the  office  was  not  fixed  by 
the  constitution ;  which  was  a  full  recognition  of  the  principle  that  the  power 
of  removal  was  incident  to  the  power  of  appointment.  But  it  was  very  early 
adopted,  as  the  practical  construction  of  the  constitution,  that  this  power  was 
vested  in  the  president  alone.  And  such  would  appear  to  have  been  the  legis- 
lative construction  of  the  constitution."  1  Kent,  Com.,  309 ;  2  Story,  Const. 
(4th  ed.),  sees.  1537-1540,  and  notes;  2  Marshall,  life  of  Washington,  162; 
Sergeant,  Const.  Law,  372 ;  Rawle,  Const.,  oh.  14. 

§  239.  Cases  cited. 

During  the  administration  of  President  Tyler,  the  question  was  propounded 
by  the  secretary  of  the  navy  to  Attorney -General  Legare,  whether  the  pres- 
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ident  could  strike  an  officer  from  the  rolls,  without* li  trial  by  a  court-martial, 
after  a  decision  in  that  officer's  favor  by  a  court  (5f  •Vnquiry  ordered  for  the 
investigation  of  his  conduct.  His  response  was :  "WJiatever  I  might  have 
thought  of  the  power  of  removal  from  office,  if  the  subject' were  res  Integra^ 
it  is  now  too  late  to  dispute  the  settled  construction  of  1789!  -  H  is  according 
to  that  construction,  from  the  very  nature  of  executive  power,  absol'ile  in  the 
president,  subject  only  to  his  responsibility  to  the  country  (his  cohstrtuents) 
for  a  breach  of  such  a  vast  and  solemn  trust.  3  Story,  Com.  Const.,'  .79Y, 
sec.  1538.  It  is  obvious  that  if  necessity  is  a  sufficient  ground  for  such  a  cot> 
cession  in  regard  to  officers  in  the  civil  service,  the  argument  applies  a  multo 
fortiori  to  the  military  and  naval  departments.  ...  I  have  no  doubt, 
therefore,  that  the  president  had  the  constitutional  power  to  do  what  he  did, 
and  that  the  officer  in  question  is  not  in  the  service  of  the  United  States." 
The  same  views  were  expressed  by  subsequent  attornej^s-general.  4  Opin.,  1 ; 
6  id.,  4;  8  id.,  233;  12  id.,  424;  15  id.,  421. 

In  Du  Barry's  Case,  4  id.,  612,  Attorney-General  Clifford  said  that  the  at- 
tempt to  limit  the  exercise  of  the  power  of  removal  to  the  executive  officers 
in  the  civil  service  found  no  support  in  the  language  of  the  constitution  nor 
in  any  judicial  decision ;  and  that  there  was  no  foundation  in  the  constitution 
for  any  distinction  in  this  regard  between  civil  and  military  officers. 

In  Lansing's  Case,  6  id.,  4,  the  question  arose  as  to  the  power  of  the  presi- 
dent, in  his  discretion,  to  remove  a  military  storekeeper.  Attorney-General 
Coshing  said :  "  Conceding,  however,  that  military  storekeepers  are  officers, 
or,  at  least,  quasi  officers,  of  the  army,  it  does  not  follow  that  they  are  not 
sabject  to  be  deprived  of  their  commission  at  the  will  of  the  president. 

"  I  am  not  aware  of  any  ground  of  distinction  in  this  respect,  so  far  as  re- 
gards the  strict  question  of  law,  between  officers  of  the  army  and  any  other 
officers  of  the  government.  As  a  general  rule,  with  the  exception  of  judicial 
officers  only,  they  all  hold  their  commissions  by  the  same  tenure  in  this  re- 
spect. Beasons  of  a  special  nature  may  be  deen>ed  to  exist  why,  the  rule 
should  not  be  applied  to  military  in  the  same  way  as  it  is  to  civil  officers,  but 
the  legal  applicability  to  both  classes  of  officers  is,  it  is  conceived,  the  settled 
construction  of  the  constitution.  It  is  no  answer  to  this  doctrine  to  say  that 
officers  of  the  army  are  subject  to  be  deprived  of  their  commissions  by  the 
decision  of  a  court-martial.  So  are  civil  officers  by  impeachment.  The  differ- 
ence between  the  two  cases  is  in  the  form  and  mode  of  trial,  not  in  the  prin- 
ciple, which  leaves  unimpaired  in  both  cases  alike  the  whole  constitutional 
power  of  the  president. 

"It  seems  unnecessary  in  this  case  to  recapitulate  in  detail  the  elements  of 
constitutional  construction  and  historical  induction  by  which  this  doctrine  has 
been  established  as  the  public  law  of  the  United  States.  I  observe  only  that, 
so  far  as  regards  the  question  of  abstract  power,  I  know  of  nothing  essential 
in  the  grounds  of  legal  conclusion,  which  have  been  so  thoroughly  explored  at 
different  times  in  respect  of  civil  officers,  which  does  not  apply  to  officers  of 
the  army." 

The  same  officer,  subsequently,  when  required  to  consider  this  question,  said 
that  "  the  power  has  been  exercised  in  many  cases  with  approbation,  express 
or  implied,  of  the  senate,  and  without  challenge  by  any  legislative  act  of  con- 
gress. And  it  is  expressly  reserved  in  every  commission  of  the  officers,  both 
of  the  navy  and  army."    8  Opin.,  231. 
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Such  was  the  established. practice  ia  the  executive  department,  and  such  the 
recognized  power  of  thliL  president  up  to  the  passage  of  the  act  of  July  17, 
1862,  chapter  200.(13*'Sfat.,  596),  entitled  "  An  act  to  define  the  pay  and  emol- 
uments of  ceri&JLU, .officers  of  the  army,  and  for  other  purposes,"  the  seven- 
teenth secti6b.(xf*which  provides  that  ''the  president  of  the  United  States  be, 
and  her^^  id,*  authorized  and  requested  to  dismiss  and  discharge  from  the 
milits\iV}r  service,  either  in  the  army,  navy,  marine  corps  or  volunteer  force,  any 
o^eV'for  any  cause  which,  in  his  judgment,  either  renders  such  officer  un- 
V«\?ftable  for,  or  whose  dismission  \yould  promote,  the  public  service." 

In  reference  to  that  act  Attorney-General  Devens  (15  Opin.,  421)  said,  with 
much  reason,  that  so  far  as  it  "  gives  authority  to  the  president,  it  is  simply 
declaratory  of  the  long-established  law.  It  is  probable  that  the  force  of  the 
act  is  to  be  found  in  the  word  '  requested,'  by  which  it  was  intended  to  re- 
enforce  strongly  this  power  in  the  hands  of  the  president  at  a  great  crisis  of 
the  state." 

The  act  of  March  3,  1865,  chapter  79  (13  Stat.,  489),  provides  that,  in  case 
any  officer  of  the  military  or  naval  service,  thereafter  dismissed  by  the  author- 
ity of  the  president,  shall  make  application  in  writing  for  a  trial,  setting  forth, 
under  oath,  that  he  has  been  wrongfully  and  unjustly  dismissed,  "the- presi- 
dent shall,  as  soon  as  the  necessities  of  the  service  may  permit,  convene  a  court- 
martial  to  try  such  officer  on  the  charges  on  which  he  was  dismissed.  And  if 
such  court-martial  shall  not  award  dismissal  or  death  as  the  punishment  of 
such  officer,  the  order  of  dismissal  shall  be  void.  And  if  the  court-martial 
aforesaid  shall  not  be  convened  for  the  trial  of  such  officer  within  siz  months 
from  the  presentation  of  his  application  for  trial,  the  sentence  of  dismissal 
shall  be  void." 

§  240.  Construction  of  the  statute  of  July  17, 1866,  chapter  177  {U  Stat,  92). 

Thus,  so  far  as  legislative  enactments  are  concerned,  stood  the  law  in  refer- 
ence to  dismissals  of  army  or  naval  officers,  b}'^  the  president,  until  the  passage 
of  the  army  appropriation  act  of  July  17,  1866,  chapter  176  (14  Stat.,  92),  the 
fifth  section  of  which  is  as  follows : 

"That  section  17  of  an  act  entitled  *An  act  to  define  the  pay  and  emol* 
uments  of  certain  officers  of  the  armj^'  approved  July  17,  1862,  and  a  res- 
olution entitled  ^  A  resolution  to  authorize  the  president  to  assign  the  com- 
mand of  troops  in  the  same  field,  or  department,  to  officers  of  the  same  grade, 
without  regard  to  seniority,'  approved  April  4, 1862,  be,  and  the  same  are, 
hereby  repealed.  And  no  officer  in  the  military  or  naval  service  shall,  in 
time  of  peace,  be  dismissed  from  the  service,  except  upon  and  in  pursuance  of 
the  sentence  of  a  court-martial  to  that  effect,  or  in  commutation  thereof." 

Two  constructions  may  be  placed  upon  the  last  clause  of  that  section  with- 
out doing  violence  to  the  words  used.  Giving  them  a  literal  interpretation,  it 
may  be  construed  to  mean  that,  although  the  tenure  of  army  and  naval  ofS.- 
^  cers  is  not  fixed  by  the  constitution,  they  shall  not,  in  time  of  peace,  be  dis- 
missed from  the  service,  under  any  circumstances,  or  for  any  cause,  or  by  any 
authority  whatever,  except  in  pursuance  of  the  sentence  of  a  court-martial  to 
that  effect,  or  in  commutation  thereof.  Or,  in  view  of  the  connection  in  which 
the  clause  appears, —  following,  as  it  does,  one  in  the  same  section  repealing 
provisions  touching  the  dismissal  of  officers  by  the  president,  alone,  and  to 
assignments,  by  him,  of  the  command  of  troops,  without  regard  to  seniority'- 
of  officers, —  it  may  be  held  to  mean  that,  whereas,  under  the  act  of  July  17, 
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1862,  as  well  as  before  its  passage,  the  president,  alone,  was  authorized  to  dis- 
miss an  army  or  naval  officer  from  the  service  for  any  cause  which,  in  his 
judgment,  either  rendered  such  officer  unsuitable  for,  or  whose  dismissal  would 
promote,  the  public  service,  he  alone  shall  not,  thereafter,  in  time  of  peace, 
exercise  such  power  of  dismissal,  except  in  purauance  of  a  court-martial  sen- 
tence to  that  effect,  or  in  commutation  thereof.  Although  this  question  is  not 
free  from  difficulty,  we  are  of  opinion  that  the  latter  is  the  true  construction 
of  the  act.  That  section  oriorinated  in  the  senate  as  an  amendment  of  the 
army  appropriation  bill  which  had  previously  passed  the  house  of  representa- 
tives. Cong.  Globe,  39th  Congress,  pp.  3254,  3405,  3575  and  3589.  It  is  sup- 
posed to  have  been  suggested  by  the  serious  differences  existing,  or  which 
irere  apprehended,  between  the  legislative  and  executive  branches  of  the  gov- 
ernment in  reference  to  the  enforcement,  in  the  states  lately  in  rebellion,  of 
the  reconstruction  acts  of  congress.  Most,  if  not  all,  of  the  senior  officers  of 
the  army  enjoyed,  as  we  may  know  from  the  public  history  of  that  period, 
the  confidence  of  the  political  organization  then  controlling  the  legislative 
branch  of  the  government.  It  was  believed  that,  within  the  limits  of  the  au- 
thority conferred  by  statute,  they  would  carry  out  the  policy  of  congress,  as 
indicated  in  the  reconstruction  acts,  and  suppress  all  attempts  to  treat  them  as 
unconstitutional  and  void,  or  to  overthrow  them  by  force.  Hence,  by  way  of 
preparation  for  the  conflict  then  apprehended  between  the  executive  and  leg- 
islative departments  as  to  the  enforcement  of  those  acts,  congress,  by  the  fifth 
section  of  the  act  of  July  13, 1866,  repealed  not  only  the  seventeenth  section 
of  the  act  of  July  17, 1862,  but  also  the  resolution  of  April  4,  1862,  which  au- 
thorized the  president,  whenever  military  operations  required  the  presence  of 
two  or  more  officers  of  the  same  grade,  in  the  same  field  or  department,  to 
assign  the  command  without  regard  to  seniority  of  rank.  In  furtherance,  as 
we  suppose,  of  the  objects  of  that  legislation,  was  the  second  section  of  the 
army  appropriation  act  of  March  2, 1867,  chapter  170  (14  Stat.,  486),  establish- 
ing the  headquarters  of  the  general  of  the  army  at  Washington,  requiring  all 
orders  and  instructions  relating  to  tnilitary  operations  issued  by  the  president 
or  secretary  of  war  to  be  issued  through  that  officer,  and,  in  case  of  his  inabil- 
ity, through  the  next  in  rank,  and  declaring  that  the  general  of  the  army 
"  shall  not  be  removed,  suspended,  or  relieved  from  command,  or  assigned  to 
dnty  elsewhere  than  at  said  headquarters,  except  at  his  own  request,  without 
the  previous  approval  of  the  senate,  and  any  orders  or  instructions  relating  to 
military  operations  issued  contrary  to  the  requirements  of  this  section  shall  be 
null  and  void ;  and  any  officer  who  shall  issue  orders  or  instructions  contrary 
to  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  in 
oflBce,"  etc. 

Our  conclusion  is  that  there  was  no  purpose,  by  the  fifth  section  of  the  act 
of  July  13,  1866,  to  withdraw  from  the  president  the  power,  with  the  advice 
and  consent  of  the  senate,  to  supersede  an  officer  in  the  military  or  naval 
service  by  the  appointment  of  some  one  in  his  place.  If  the  power  of  the 
president  and  senate,  in  this  regard,  could  be  constitutionally  subjected  to  re- 
strictions by  statute  (as  to  which  we  express  no  opinion),  it  is  sufficient  for  the 
present  case  to  say  that  congress  did  not  intend  by  that  section  to  impose 
them.  It  is,  in  substance  and  effect,  nothing  more  than  a  declaration  that 
the  power  theretofore  exercised  by  the  president,  without  the  concurrence  of 
the  senate,  of  summarily  dismissing  or  discharging  officers  of  the  army  or  the 
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navy  whenever  in  his  judgment  the  interest  of  the  service  required  it  to  be 
done,  shall  not  exist,  or  be  exercised,  in  time  of  peace,  except  in  pursuance  of 
the  sentence  of  a  court-martial,  or  in  commutation  thereof.  There  was,  ag  we 
think,  no  intention  to  deny  or  restrict  the  power  of  the  president,  by  and  with 
the  advice  and  consent  of  the  senate,  to  displace  them  by  the  appointment  of 
others  in  their  places. 

It  results  that  the  appointment  of  Gilmore,  with  the  advice  and  consent  of 
the  senate,  to  ^e  oflBoe  held  by  Blake,  operated  in  law  to  supersede  the  latter, 
who  thereby,  in  virtue  of  the  new  appointment,  ceased  to  be  an  oflScer  in  the 
army  from  and  after,  at  least,  the  date  at  which  that  appointment  took  effect, — 
and  this  without  reference  to  Blake's  mental  capacity  to  understand  what  was 
a  resignation.  He  was,  consequently,  not  entitled  to  pay  as  post-chaplain 
after  July  2, 1870,  from  which  date  his  successor  took  rank.  Having  ceased  to 
be  an  officer  in  the  army,  he  could  not  again  become  a  post-chaplain,  except 
upon  a  new  appointment,  by  and  with  the  advice  and  consent  of  the  senate. 
Mimmack  v.  United  States,  97  U.  S.,  426. 

As  to  that  portion  of  the  claim  covering  the  period  between  April  28,  1869, 
and  July  2, 1870,  it  is  only  necessary  to  say  that,  even  were  it  conceded  that 
the  appellant  did  not  cease  to  be  an  officer  in  the  army  by  reason  of  the  accept- 
ance of  his  resignation,  tendered  when  he  was  mentally  incapable  of  under- 
standing the  nature  and  effect  of  such  an  act,  he  cannot  recover  in  this  action. 
His  claim  for  salary  during  the  above  period  accrued  more  than  six  years,  and 
the  disability  of  insanity  ceased  more  than  three  years  before  the  commence- 
ment of  this  action.  The  government  pleads  the  statute  of  limitations,  and  it 
must  be  sustained.    Congress  alone  can  give  him  the  relief  which  he  seeks. 

Judgment  affirmed. 

UNITED  STATES  v.  AVERY. 
(Circuit  Ctourt  for  Califomia:  Deady,  204-215.    1867.) 

Statement  of  Facts. —  Information  in  the  nature  of  a  quo  loarranto,  to  oust 
the  defendant  from  the  oflBce  of  assessor  of  internal  revenue.  The  relator  was 
appointed  during  the  recess  of  the  senate,  and,  after  qualifying,  demanded  the 
books  and  papers  belonging  to  the  office. 

Opinion  by  Deady,  J. 

The  constitution  provides  that  the  president  "shall  nominate,  and,  by  and 
with  the  advice  and  consent  of  the  senate,  shall  appoint  ambassadors,  other 
public  ministers,  and  consuls,  judge  of  the  supreme  court,  and  all  other  officers 
of  the  United  States  whose  appointments  are  not.  herein  otherwise  provided 
for,  and  which  shall  be  established  by  law.  But  the  congress  may  by  law  vest 
the  appointment  of  such  inferior  officers,  as  they  think  proper,  in  the  president 
alone,  in  the  courts  of  law,  or  in  the  heads  of  departments." 

Section  2  of  the  internal  revenue  act  of  July  1, 1862  (12  Stat.,  433),  creates 
the  office  in  controversy  and  provides  for  the  appointment  of  the  incumbent. 
The  material  words  of  the  section  are  these :  "  That  the  president  of  the  United 
States  be,  and  he  is  hereby,  authorized  ...  to  nominate,  and  by  and  with 
the  advice  and  consent  of  the  senate  to  appoint,  an  assessor  .  .  .  for  each 
such  district,  who  shall  be  resident  within  the  same."  Upon  these  provisions 
of  the  constitution  and  statute,  and  the, facts  found  in  this  case,  arises  the  ques- 
tion, did  the  commission  to  Bigler,  in  conjunction  with  his  subsequent  qualifi- 
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cation  and  demand  upon  the  defendant,  operate,  in  contemplation  of  law,  to 
remove  the  defendant  from  the  office  of  assessor  of  the  fourth  district? 

§  241  •  By  the  act  crecUing  the  office  of  assessor  of  internal  reventce^  tJie  incum- 
lent  holds  during  the  pleasure  of  the  appointing  power;  this  is  true  of  all  cases 
where  the  law  does  not  fix  the  term  of  office. 

By  the  terms  of  the  act  under  which  the  defendant  was  appointed,  there  is 
no  lilnitation  upon  the  tenure  of  the  office,  and  the  constitution  is  silent  upon 
the  subject,  except  as  to  judicial  offices.  The  defendant  not  having  any  fixed 
term  in  the  office  must  be  considered  as  holding  it  at  the  pleasure  of  the  ap- 
pointing power.  I  admit  that,  to  my  mind,  this  conclusion  is  not  a  necessary 
one;  for,  from  the  premises,  it  appears  equally  logical  to  conclude  that  the  de- 
fendant is  entitled  to  hold  the  office  during  good  behavior.  But  this  question 
is  not  now  open  to  argument  in  this  court.  In  Ex  parte  Hennen,  13  Pet.,  258-9, 
it  was  expressly  decided  by  the  supreme  court  that  when  the  law  does  not  fix 
the  term  of  office,  it  is  held  at  the  pleasure  of  the  appointing  power.  In  that 
case  a  clerk  of  a  district  court  had  been  removed  by  the  judge  of  the  court, 
and  there  could  be  no  question  but  that  the  removal  was  made  by  the  appoint- 
ing power.  In  this  case  the  appointing  power  is  the  president  and  senate,  act- 
ing concurrently,  and  the  alleged  removal  is  the  act  of  the  president  alone. 
Had  the  president  this  power  as  the  law  was  at  the  time  of  the  commission  to 
Bigler?  No  case  in  which  the  question  has  been  directly  decided  has  been 
cited  in  the  argument,  and  I  am  not  aware  that  Kay  exists.  The  case  of  Hen- 
nen, supra^  states  the  historic  fact  that,  at  an  early  day  in  the  existence  of  the 
national  government,  it  was  "  much  disputed  "  whether  the  power  of  removal 
was  in  the  president  and  senate  or  in  the  president  alone,  and  that,  by  both 
practical  and  legislative  construction,  it  was  assumed  and  acted  upon  that  the 
power  was  in  the  president  alone.  But  the  court  did  not  actually  decide  that 
this  construction  of  the  constitution  was  warranted  by  its  language,  and  the 
question  was  not  really  before  them  for  adjudication ;  yet  it  cannot  be  denied 
that  in  some  measure  the  court  gave  its  sanction  to  this  doctrine.  They  speak 
of  "  its  having  become  the  settled  and  well  understood  construction  of  the  con- 
stitution that  the  power  of  removal  was  vested  in  the  president  alone  in  such 
cases,  although  the  appointment  of  the  officer  was  by  the  president  and 
senate." 

In  the  case  of  The  United  States  t;.  Guthrie,  17  How.,  284,  the  power  of  the 
president  to  remove  an  officer,  appointed  with  the  advice  and  consent  of  the 
senate,  was  called  in  question  but  not  decided.  The  act  of  congress  creating 
the  office  of  judge  in  the  territory  of  Minnesota  had  provided  that  the  incum- 
bent thereof  should  hold  for  four  years.  The  president  removed  the  relator 
before  the  expiration  of  his  term,  and  mandamus  was  brought  against  the  de- 
fendant—  the  secretary  of  the  treasury  —  to  compel  him  to  pay  the  relator  his 
salary.  A  majority  of  the- court,  avoiding  the  decision  of  the  main  question  — 
the  power  of  removal  —  decided  that  the  remedy  was  not  well  taken,  and  dis- 
missed the  application  for  the  writ.  Mr.  Justice  McLean  delivered  a  dissent- 
ing opinion,  in  which  he  discusses  the  president's  power  of  removal  at  great 
length.  As  to  the  particular  case  then  before  the  court,  he  maintained  that 
the  removal  was  not  only  unauthorized,  but  contrary  to  law.  He  says :  "  If 
congress  have  the  power  to  create  the  territorial  courts,  of  which  no  one 
doubts,  it  has  the  power  to  fix  the  tenure  of  office.  This  being  done,  the  presi- 
dent has  no  power  to  remove  a  territorial  judge,  more  than  he  has  to  repeal  a 
law." 
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§  242.  Co7igre88y  having  the  power  to  create  an  office^  may  prescribe  the  term 
for  which  it  may  he  hjolden^  and  in  %uch  case  there  is  no  power  of  refnoval  except 
hy  impeachment. 

This  conclusion  appears  to  me  both  just  and  legal.  Congress,  having  the 
power  to  create  an  office,  may  prescribe  the  term  for  which  it  shall  be  holden, 
or  whether  it  shall  be  holden  at  pleasure.  In  the  former  case  there  is  no 
power  of  removal  anywhere,  except  as  a  consequence  of  impeachment.  If  the 
president  alone,  or  the  president  and  senate  in  conjunction,  were  allowed  to 
make  removals  in  such  cases,  it  would  be  equivalent  to  allowing  him  or  them 
"  to  repeal  a  law." 

But  in  that  case  there  was  a  fixed  term  of  office,  while  in  the  case  of  the 
defendant  Avery  no  term  is  provided  for,  but  the  incumbent  holds  at  the 
pleasure  of  the  appointing  power.  Upon  the  real  question  in  this  case,  had 
the  president  the  power  to  remove  the  defendant  without  the  consent  of  the 
senate?  Justice  McLean  argues  for  the  negative,  but  seems  to  think  that 
the  power  had  been  "  too  long  established  and  exercised  to  be  now  questioned." 
Keferring  to  the  controversy  in  congress  upon  the  subject,  upon  the  passage 
of  the  act  creating  the  department  of  foreign  affairs,  in  1789,  he  says :  "  There 
was  great  contrariety  of  opinion  in  congress  on  this  power.  With  the  expe- 
rience we  now  have  in  regard  to  its  exercise,  there  is  great  doubt  whether 
the  most  enlightened  statesman  would  not  come  to  a  different  conclusion. 
The  attorney-general  calls  this  a  constitutional  power.  There  is  no  such, 
power  given  in  the  constitution.  It  is  presumed  to  be  in  the  president  from, 
the  power  of  appointment.  This  presumption,  I  think,  is  unwise  and  illogical. 
The  reasoning  is,  the  president  and  senate  appoint  to  office;  therefore,  the 
president  may  remove  from  office.  Now  the  argument  would  be  legitimate  if 
the  power  to  remove  were  inferred  to  be  the  same  that  appoints.  ...  If 
the  power  to  remove  from  office  be  inferred  from  the  power  to  appoint, 
both  the  elements  of  the  appointing  power  are  necessarily  included.  The  con- 
stitution has  declared  what  shall  be  the  executive  power  ,to  appoint,  and  by 
consequence  the  same  power  should  be  exercised  in  a  removal.  But  this 
power  of  removal  has  been,  perhaps,  too  long  established  and  exercised  to  be 
now  questioned.  The  voluntary  action  of  the  senate  and  the  president  would 
be  necessary  to  change  the  practice ;  and  as  this  w^ould  require  the  relinquish- 
ment of  a  power  by  one  of  the  parties  to  be  exercised  in  conjunction  with  the 
other,  it  can  hardly  be  expected." 

So  far  as  adjudged  cases  are  concerned,  this  is  all  that  can  be  found  bear- 
ing upon  the  subject.  Among  the  elementary  writers  the  question  is  discussed 
by  Kent  and  Story.  The  former  (1  Kent's  Com.,  309-10),  after  stating  the 
opinion  of  the  Federalist,  pending  the  ratification  of  the  constitution,  that 
"  the  consent  of  the  senate  would  be  necessary  to  displace  as  well  as  to  ap- 
point," and  referring  to  the  different  construction  given  to  the  constitution  by 
the  first  congress,  says :  "  This  amounted  to  a  legislative  construction  of  the 
constitution,  and  it  has  ever  since  been  acquiesced  in  and  acted  upon  as  of 
decisive  authority  in  the  case.  .  .  .  This  question  has  never  been  made 
the  subject  of  judicial  discussion,  and  the  construction  given  to  the  constitu- 
tion in  1789  has  continued  to  rest  on  this  loose,  incidental  declaratory  opinion 
of  congress,  and  the  sense  and  practice  of  the  government  since  that  time.  It 
is,  however,  a  striking  fact  in  the  constitutional  history  of  our  government, 

that  a  power  so  transcendant  as  that  is,  which  places  at  the  disposal  of  the 
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president  alone  the  tenure  of  every  executive  office  appointed  b}^  the  president 
and  senate,  should  depend  upon  inference  merely,  and  should  have  been 
gratuitously  declared  by  the  first  congress  in  opposition  to  the  high  authority 
of  the  Federalist,  and  should  have  been  supported  or  acquiesced  in  by  some  of 
those  distinguished  men  who  questioned  or  denied  the  power  of  congress  evan 
to  incorporate  a  national  bank." 

Story  (2  Com.,  §  1538)  says:  "The power  to  nominate  does  not  naturally 
or  necessarily  include  the  power  to  remove ;  and  if  the  power  to  appoint  does 
include  it,  then  the  latter  belongs  conjointly  to  the  executive  and  the  senate. 
In  short,  under  such  circumstances,  the  removal  takes  place  in  virtue  of  the 
new  appointment  by  mere  operation  of  law.  It  results,  and  is  not  separable, 
from  the  appointment  itself."  After  stating  the  arguments  on  both  sides  of 
the  question,  and  referring  to  the  legislative  construction  in  favor  of  the  exec- 
utive power,  by  the  congress  in  1789,  the  distiiiguished  commentator  concludes 
(§  1543):  "That  the  final  decision  of  this  question  so  made  was  greatly  influ- 
enced by  the  exalted  character  of  the  president  then  in  office  was  asserted  at 
the  time,  and  has  always  been  believed.  Yet  the  doctrine  was  opposed  as  well 
as  supported  by  the  highest  talents  and  patriotism  of  the  country.  The  pub- 
lic, however,  acquiesced  in  this  decision,  and  it  constitutes,  perhaps,  the  most 
extraordinary  case  in  the  history  of  a  government,  of  a  power  conferred  by 
implication  on  the  executive  by  the  assent  of  a  bare  majority  of  congress, 
wl^ch  has  not  been  questioned  on  many  other  occasions."  And  again  (§  1544), 
"whether  the  prediction  of  the  original  advocates  of  the  executive  power,  or 
those  of  the  opposers  of  it,  are  likely,  in  the  future  progress  of  the  govern- 
ment, to  be  realized,  must  be  left  to  the  sober  judgment  of  the  community, 
and  to  the  impartial  award  of  time.  If  there  has  been  any  aberration  from  the 
true  constitutional  exposition  of  the  power  of  removal  (which  the  reader  must 
decide  for  himself),  it  will  be  difficult,  and  perhaps  impracticable,  after  forty 
years'  experience,  to  recall  the  practice  to  the  correct  theory.  But,  at  all  events, 
it  will  be  a  consolation  to  those  who  love  the  Union,  and  honor  a  devotion 
to  the  patriotic  discharge  of  duty,  that  in  regard  to  inferior  offices  (which  ap- 
pellation probably  includes  ninety-nine  out  of  a  hundred  of  the  lucrative 
offices  of  the  government),  the  remedy  for  any  permanent  abuse  is  still  within 
the  power  of  congress  by  the  simple  expedient  of  requiring  the  consent  of 
the  senate  to  removals  in  such  cases." 

§243.  yfhere  the  appointing  power  is  in  the  president  and  senate  concv/r- 
renUj/y  the  president  alone  has  no  power  to  remove^  in  the  dbsen^ce  of  legislation 
and  precedent. 

The  constitution  does  not  expressly  provide  for  removal  from  office,  other- 
wise than  as  the  legal  effect  or  consequence  of  "  impeachment  for,  and  con- 
viction of,  treason,  bribery  or  other  high  crimes  and  misdemeanors."  Art.  11, 
§  4.  If  the  power  of  direct  removal  from  office  is  to  be  attributed  to  any 
department  of  the  government,  as  a  necessary  to  some  express  power,  my 
minds  inclines  to  the  conclusion  that,  upon  the  language  of  the  constitution, 
such  power  can  only  be  attributed  to  the  appointing  power.  The  appointing 
power  in  this  case  is  the  president  and  senate,  acting  concurrently.  In  the 
absence  of  legislation  and  precedent,  I  think  it  should  be  held  that  the  presi- 
dent alone  had  no  power  to  remove  the  defendant,  and  that,  consequently,  the 
commission  of  Bigler  was  a  void  act  —  there  being  then  no  vacancy  in  the 
office  in  question,  and  the  president  having  no  power  to  create  such  a  vacancy. 
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§  244.  hut  it  is  held  that  th^ president's  power  of  removal  is  practicallr/ 

admitted  hythe  uniform  practice  of  the  government. 

But  by  the  action  of  the  first  congress,  and  the  uniform  practice  of  the 
government  down  to  the  time  wheu  this  controversy  arose,  the  president's 
power  of  removal  had  been  practically  admitted  and  acted  upon.  The  subject 
is  one  which,  in  my  judgment,  properly  belongs  to  congress  to  regulate, 
rather  than  the  courts.  It  is  a  legislative  or  political  question,  and  not  a  judi- 
cial one.  Heretofore,  the  supreme  court  has  regarded  the  action  of  congress 
in  the  premises  and  subsequent  practice,  as  establishing  or  evidencing  a  regu- 
lation of  the  subject  which  it  was  not  at  liberty  to  ignore  or  disregard.  Such 
considerations,  at  this  late  day,  should  have  even  more  force  in  this  court  of 
inferior  jurisdiction.  It  is  true  that  many  of  the  wisest  and  best  men  of  the 
republic  have  always  regarded  the  construction  given  to  the  constitution  by 
the  congress  of  1789  as  unwise  and  impolitic,  and  I  think  subsequent  events 
have  vindicated  the  correctness  of  their  opinion.  But  in  this  government  the 
people  must  learn  by  experience,  and  within  the  constitutional  limits  of  legis- 
lative action  and  judgment,  they  must  be  free,  through  their  representation  in 
congress  assembled,  to  conduct  the  administration  of  their  government  uncon- 
trolled by  the  courts.  In  the  progress  of  time,  it  has  been  found  or  deemed 
that  the  unqualified  power  of  removal  from  office  by  the  president  works  in- 
juriously, and  congress  has  interfered  to  control  and  regulate  the  exercise  of 
that  power  by  the  passage  of  what  is  known  as  "  The  Tenure  of  Office  Bill." 
In  the  passage  of  this  act  by  congress  it  must  have  been  assumed,  and  as  I 
think  correctly,  that  the  constitution  left  the  subject  of  direct  removals  from 
office  to  be  regulated  by  the  legislative  power.  In  the  great  debate  which 
occurred  in  the  senate  on  this  subject  in  1835,  Mr.  Clay,  Mr.  Webster  and  Mr. 
Calhoun,  all  agreed  in  maintaining  that  the  constitution  did  not  give  the  pres- 
ident the  power  of  removal,  and  that  the  power  was  properly  subject  to  legis- 
lative control  and  regulation. 

From  Mr.  Calhoun's  speech  on  this  occasion  I  quote  as  follows :  "  If  the 
power  to  dismiss  is  possessed  by  the  executive,  he  must  hold  it  in  one  or  two 
modes;  either  by  an  express  grant  of  the  power  in  the  constitution,  or  as  a 
power  necessary  and  proper  to  execute  some  power  expressly  granted  by  that 
instrument.  All  the  powers  under  the  constitution  may  be  classed  under  one 
or  the  other  of  these  heads;  there  is  no  intermediate  class.  The  first  question 
then  is,  has  the  president  the  power  in  question  by  any  express  grant  in  the 
constitution?  He  who  affirms  he  has  is  bound  to  show  it.  That  instrument 
is  in  the  hands  of  every  member.  The  portion  containing  the  delegation  of 
power  to  the  president  is  short;  it  is  comprised  in  a  few  sentences.  I  ask  sen- 
ators to  open  the  constitution,  to  examine  it,  and  to  find,  if  they  can,  any  au- 
thority of  the  president  to  dismiss  any  public  officer.  None  such  can  be  found. 
The  constitution  has  been  carefully  examined,  and  no  one  pretends  to  have 
found  such  a  grant.  Well  then,  as  there  is  none  such,  if  it  exists  at  all  it  must 
be  as  a  power  necessary  and  proper  to  execute  some  granted  power;  but  if  it 
exists  in  that  character  it  belongs  to  congress  and  not  the  executive.  I  vent- 
ure not  the  assertion  hastily ;  I  speak  on  the  authority  of  the  constitution 
itself  —  an  express  and  unequivocal  authority  which  cannot  be  denied  nor 
contradicted.  Hear  what  that  sacred  instrument  says:  'Congress  shall  have 
power  to  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers  (those  granted  to  congress  itself ),  and  all  other 

powers  vested  by  this  constitution  in  the  government  of  the  United  States  or 
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in  any  department  or  officer  thereof.'  Mark  the  fullness  of  the  expression, 
congress  shall  have  power  to  make  all  laws,  not  only  to  carry  into  effect  the 
powers  exclusively  delegated  to  itself,  but  those  delegated  to  the  government 
or  any  department  or  officer  thereof;  comprehending,  of  course,  the  power  to 
pass  laws  necessary  and  proper  to  carry  into  effect  the  powers  expressly 
granted  to  the  executive  department.  It  follows,  that,  to  whatever  express 
grant  of  power  to  the  executive  the  power  of  dismissal  may  be  supposed  to 
attach ;  whether  to  that  of  seeing  the  laws  faithfully  executed,  or  to  the  still 
more  comprehensive  grant,  as  contended  for  by  some,  vesting  executive  power 
in  the  president,  the  mere  fact  that  it  is  a  power  appurtenant  to  another  power, 
and  necessary  to  carry  it  into  effect,  transfers  it,  by  the  provisions  of  the  con- 
stitution cited,  from  the  executive  to  congress,  and  places  it  under  its  control, 
to  be  regulated  in  the  manner  which  it  may  judge  best. 

'^  Such  are  the  arguments  by  which  I  have  been  forced  to  conclude  that  the 
power  of  dismissing  is  not  lodged  in  the  president,  but  is  subject  to  be  con- 
trolled and  regulated  by  congress.  I  say  forced,  because  I  have  been  com- 
pelled to  the  conclusion  in  spite  of  my  previous  impressions;  relying  upon  the 
early  decision  of  the  question,  and  the  long  acquiescence  in  that  decision." 

§  245.  The  constitution  vests  the  powefi"  of  removal  in  congress;  hut  congress 
having  for  threefourths  of  a  century  conceded  the  power  to  the  executive,  the 
court  toiU  not  rule  to  the  contrary. 

To  the  force  of  this  argument  I  think  nothing  can  be  added.  It  amounts  to 
demonstration.  The  power  is  with  congress  to  regulate  removals  from  office. 
Congress,  by  early  action  and  long  acquiescence,  has  allowed,  if  not  author- 
ized, the  president  to  make  removals  without  the  consent  of  the  senate  in  each 
particular  case.  The  question  being  one  of  the  exercise  of  a  political  power 
which  is  within  the  power  of  congress  to  control  and  regulate,  I  do  not  deem 
it  meet  or  proper  for  this  court,  at  this  late  day,  to  assert  by  its  judgment  that 
all  the  presidents,  from  Washington  to  the  present,  have,  in  making  removals 
from  office,  acted  without  authority  or  right  in  the  premises. 

As  the  law  and  long  established  usage  stood  at  the  time  of  the  commission 
to  Bigler,  the  power  of  removal  must  be  conceded  to  the  executive  by  the 
courts.  Congress  had  practically  so  conceded  it  for  three-fourths  of  a  century. 
In  the  determination  of  political  questions  the  courts  are  subordinate  to  the 
political  department  of  the  government.  In  Ex  parte  Hennen,  supra,  the  su- 
preme court,  without  deciding  the  question,  expressed  a  strong  opinion  that  so 
well  established  a  practice  upon  such  a  subject  could  not  be  disregarded  by 
the  court,  even  at  that  early  day. 

§  246.  On  quo  warra/nto  to  eject  a  party  from  an  office,  the  defendant  may 
yield  the  controversy  at  any  time  pending  the  proceeding  by  surrendering  the 
office  to  a  party  entitled  to  receive  it.  This  step  may  he  taken  hy  a  plea  puis 
darrein  continuance.    In  s^ich  case  the  plaintiff  wHl  recover  costs. 

A  supplemental  answer  has  been  filed  in  this  case,  stating  the  facts  as 
found  by  the  court  since  the  demand  upon  the  defendant  by  Bigler.  This 
answer  was  filed  subject  to  the  defendant's  right  to  plead  these  facts  at  the 
time.  I  think  the  answer  mav  be  filed,  and  that  the  matter  set  forth  is  ma- 
teriaL  It  is  a  plea  puis  darrein  continuance  —  good  at  common  law  and  under 
the  code.  From  it  it  appears  that  the  defendant  had  relinquished  the  office 
to  the  United  States  and  delivered  the  books  and  papers  to  an  officer  duly  au- 
thorized to  receive  them.  At  any  time  before  trial  the  defendant  may  yield 
the  controversy  and  surrender  the  office.    This  terminates  the  controversy, 
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except  as  to  costs,  and  for  these  judgment  must  be  given  in  favor  of  the 
United  States.  *  ' 

One  other  question  made  by  the  learned  counsel  for  the  defendant  remains 
to  be  noticed.  The  tenure  of  office  bill,  which  is  understood  to  have  become 
a  law  on  March  3,  provides,  as  appears  from  a  newspaper  report  read  in  court 
by  counsel,  that  a  person  holding  office  by  the  consent  of  the  senate  shall  only 
be  removed  by  the  concurrence  of  that  bod3^  Assuming  this  to  be  the  cor- 
rect reading  of  the  tenure  of  office  act,  I  cannot  bring  my  mind  to  agree  with 
counsel  for  the  defendant — that  the  defendant,  at  the  passage  of  this  act, 
held  the  office  in  contemplation  of  law.  True,  he  was  in  the  office,  as  the  in- 
formation alleges,  but  without  legal  right.  At  that  time,  so  far  as  he  can  be 
said  to  have  held  the  office,  it  was  not  by  virtue  of  his  appointment  by  and 
with  the  advice  and  consent  of  the  senate,  but  rather  as  an  intruder,  and  with- 
out legal  right. 

Judgment  for  the  plaintiff  for  its  costs  and  disbursements. 

IN  RE  FARROW. 
(Circuit  Court  for  Georgia:  8  Federal  Reporter,  112-117.    1880.) 

Statement  of  Facts. —  Farrow  claims  the  office  of  district  attorney  of 
Georgia,  under  an  appointment  by  a  United  States  circuit  justice,  and  Bigby 
under  an  appointment  by  the  president,  which  had  not  been  acted  on  by  the 
senate. 

Opinion  by  Woods,  J. 

It  is  claimed  by  counsel  for  Farrow  that  the  appointment  by  the  president 
of  Bigby  was,  under  the  facts  of  the  case,  beyond  his  constitutional  power, 
and  he  cites  the  third  paragraph  of  section  2,  article  2,  of  the  constitution  of 
the  United  States,  which  declares:  "  The  president  shall  have  power  to  fill  up 
all  vacancies  that  may  happen  during  the  recess  of  the  senate,  by  granting 
commissions  which  shall  expire  at  the  end  of  their  next  session."  He  also 
relies  upon  section  1769,  United  States  Revised  Statutes,  which  declares:  "The 
president  is  authorized  to  fill  all  vacancies  which  may  happen  during  the 
recess  of  the  senate,  by  reason  of  death  or  resignation  or  expiration  of  term 
of  oflSce,  granting  commissions  which  shall  expire  at  the  end  of  their  next 
session  thereafter."  The  contention  is  that  the  vacancy  in  the  oflBce  of  dis- 
trict attorney,  which  the  president  has  undertaken  to  fill  by  the  appointment 
of  Bigby,  did  not  happen  during  the  recess  of  the  senate,  and  therefore  the 
power  to  fill  it  does  not  reside  in  the  president. 

On  the  other  hand  it  is  claimed  that  the  phrase  "  vacancies  that  may  happen 
during  the  recess  of  the  senate,"  when  properly  construed,  means  "  vaoancies^ 
which  may  happen  to  exist  during  the  recess  of  the  senate."  In  support  of 
this  latter  view  the  practice  of  the  executive  department  of  the  government 
for  nearly  sixty  years  is  invoked,  and  the  concurring  opinions  of  ten  of  the 
distinguished  jurists  who  have  filled  the  office  of  attorney-general  of  the 
United  States  are  cited. 

§  247.  Power  of  the  pre%ident  tojUl  vacancies,    . 

The  first  opinion  given  upon  this  point  is  that  of  Mr.  William  Wirt,  attorney- 
general  under  President  Monroe  (1  Op.,  631),  in  which  he  argues  for  the  con- 
struction claimed  in  support  of  the  president's  action  in  this  case.  He  saj'-s: 
"  In  reason,  it  seems  to  me  perfectly  immaterial  when  the  vacancy  first  arose, 
for,  whether  it  arose  during  the  session  of  the  senate  or  during  their  recess,  it 
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equally  requires  to  be  filled.  The  constitution  does  not  look  to  the  moment 
of  the  origin  of  the  vacancy,  but  to  the  state  of  things  at  the  point  of  time  at 
which  the  president  is  called  on  to  act.  Is  the  senate  in  session?  Then  he 
must  make  a  nomination  to  that  body.  Is  it  in  recess?  Then  the  president 
must  fill  the  vacancy  by  a  temporary  commission.  This  seems  to  me  the  only 
construction  of  the  constitution  which  is  compatible  with  its  spirit,  reason  and 
purpose,  while  at  th^  same  time  it  offers  no  violence  to  its  language,  and 
these  are,  I  think,  the  governing  points  to  which  all  sound  construction  looks." 

This  opinion  of  Attorney-General  Wirt  was  concurred  in  by  Mr.  Roger  B. 
Taney,  attorney-general  under  President  Jaclcson.  See  his  opinion  dated 
July  19,  1832  (2  Op.,  525).  Mr.  Taney  says  in  construing  that  clause  of  the 
constitution  under  consideration:  "  It  was  intended  to  provide  for  those  vacan- 
cies which  might  arise  from  accident,  and  the  contingencies  to  which  human 
affairs  must  always  be  liable ;  and  if  it  falls  out  that  from  death,  inadvertence 
or  mistake,  an  office  required  by  law  to  be  filled  is,  in  recess,  found  to  be 
vacant,  then  a  vacancy  has  happened  during  the  recess  and  the  president  may 
fill  it.  This  appears  to  be  the  common  sense  and  the  natural  import  of  the 
words  used.  They  mean  the  same  thing  as  if  the  constitution  had  said  'if 
there  happen  to  be  any  vacancies  during  the  recess.' " 

It  is  not  necessary  to  quote  from  the  opinions  upon  this  question  of  the 
other  distinguished  jurists  who  have  filled  the  office  of  attorney-general.  I 
simply  refer  to  them.  They  are  the  opinions  of  Mr.  Hugh  S.  Legare,  dated 
October  22, 1841  (3  Op.,  673);  of  Mr.  John  T.  Mason,  dated  August  10,  1846 
(4  Op.,  523);  of  Mr.  Caleb  Gushing,  dated  May  25,  1855  (7  Op.,  186);  of  Mr. 
Edward  Bates,  dated  October  15,  1862  (10  Op.,  356);  of  Mr.  James  Speed, 
dated  March  25, 1865  (11  Op.,  179);  of  Mr.  Henry  Stanberry,  dated  August 
30, 1866  (12  Op.,  32);  and  of  Mr.  William  M.  Evarts,  dated  August  17,  186& 
(12  Op.,  449).  I  also  refer  to  the  well-considered  and  conclusive  opinion  of 
the  present  attorney-general,  Mr.  Devens. 

These  opinions  exhaust  all  that  can  be  said  on  the  subject.  They  were  ren- 
dered upon  the  call  of  the  executive  department,  and  under  the  obligation  of 
the  oath  of  office,  and  are  entitled  to  the  highest  consideration.  In  his  opin- 
ion Mr.  Bates  says  the  power  to  fill  vacancies  which  occur  during  the  recess 
has  been  sanctioned,  so  far  as  he  knows  and  believes,  by  the  unbroken  acqui- 
escence of  the  senate.  It  is  true,  individual  members  of  the  senate  have  dis- 
puted the  power,  but  not  the  senate  itself.  Congress  has  recognized  the  power 
by  section  2  of  the  act  of  February  9, 1863  (E.  S.,  §  1761),  which  declares : 
"No  money  shall  be  paid  from  the  treasury  as  salary  to  any  person  appointed, 
daring  the  recess  of  the  senate,  to  fill  a  vacancy  in  any  existing  office,  if  th& 
vacancy  existed  while  the  senate  was  in  session,  and  was  by  law  required  to 
be  filled  by  and  with  the  advice  and  consent  of  the  senate,  until  such  appointee 
has  been  confirmed  by  the  senate." 

The  only  authority  relied  on  to  support  the  other  view  is  the  case  decided 
by  the  late  Judge  Cadwallader,  the  learned  and  able  United  States  district 
judge  for  the  eastern  district  of  Pennsylvania.  It  is  no  disparagement  to 
Judge  Cadwallader  to  say  that  his  opinion,  unsupported  by  any  other,  ought 
not  to  be  held  to  outweigh  the  authorityof  the  great  number  which  are  cited 
in  support  of  the  opposite  view,  and  of  the  practice  of  the  executive  depart- 
ment for  nearly  sixty  years,  the  acquiescence  of  the  senate  therein,  and  tho 
recognition  of  the  power  claimed  by  both  houses  of  congress.    I  therefore 

shall  hold  that  the  president  had  constitutional  power  to  make  the  appoint- 
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ment  of  Bigby,  notwithstanding  the  fact  that  the  vacancy  filled  by  his  ap- 
pointment first  happened  when  the  senate  was  in  session. 

§  248«  Limitation  of  the  power  of  the  circuit  Justice  to  appoint  district 
attorneys. 

The  point,  however,  most  strenuously  urged  in  behalf  of  Farrow  is  that,  the 
circuit  justice  having  appointed  him  to  fill  the  vacancy  occasioned  by  the 
expiration  of  his  own  term  of  office,  there  was  no  vacancy  to  fill,  and  the  presi- 
dent could  not,  therefore,  appoint  Bigby  to  fill  a  vacancy  which  did  not  exist. 
This  claim  brings  up  for  consideration  the  proper  construction  of  section  793, 
United  States  Revised  Statutes.  That  section  provides :  "  In  case  of  a  vacancy 
in  the  office  of  district  attorney  or  marshal  within  any  circuit,  the  circuit  jus- 
tice of  such  circuit  may  fill  the  same,  and  the  person  appointed  by  him  shall 
serve  until  an  appointment  is  made  by  the  president  and  the  appointee  is  duly 
qualified  and  no  longer." 

The  result  of  this  claim  is  that  an  appointment  made  by  the  circuit  justice 
takes  away  the  power  of  the  president  to  appoint.  In  other  words,  that  the 
power  conferred  by  this  section  is  precisely  the  same,  in  all  respects,  as  that 
conferred  on  the  president  by  thQ  third  clause  of  section  2,  article  2,  of  the 
constitution,  and  section  1769,  United  States  Eevised  Statutes,  supra.  That 
is  to  say  that  congress  has  given  the  president  and  the  circuit  justice  the  power 
to  fill  the  same  office  at  the  same  time,  and  that  the  appointee  holds  for  the 
same  length  of  time  under  the  appointment  of  either;  that  whether  the  ap- 
pointment is  to  be  made  by  the  president  or  the  circuit  justice  depends  on 
which  is  swifter  to  act;  that  the  power  to  appoint  depends  on  the  result  of  a 
scramble  between  the  president  of  the  United  States  and  a  justice  of  the  su- 
preme court.  Such,  it  seems  to  me,  could  not  have  been  the  purpose  of  con- 
gress in  enacting  section  793.  A  glance  at  the  section  shows  its  object.  It 
was  not  to  enable  the  circuit  justice  to  oust  the  power  of  the  president  to  ap- 
point, but  to  authorize  him  to  fill  the  vacancy  until  the  president  should  act 
and  no  longer.  The  section  expressly  declares  the  term  for  which  the  ap- 
pointee of  the  circuit  justice  shall  serve,  namely,  until  an  appointment  is  made 
by  the  president.  As  soon  as  such  appointment  is  made  his  term  under  the 
circuit  justice  ends,  and  there  is  a  vacancy  in  the  office,  which  is  simultane- 
ously filled  by  the  appointment  which  creates  it.  To  say  that  the  power  given 
the  circuit  justice,  to  fill  a  vacancy  until  the  president  appoints,  precludes  the 
president  from  making  the  appointment,  is,  it  seems  to  me,  a  very  unwar- 
ranted construction  of  the  statute.  The  meaning  is  clear.  No  paraphrase 
can  make  it  clearer.  The  circuit  justice  may  fill  the  vacancy,  and  the  ap- 
pointee holds  under  him  until  the  president  appoints  the  same  or  some  other 
person.  The  term  under  the  circuit  justice  then  ceases,  and  the  appointee 
holds,  from  that  time  on,  under  the  appointment  of  the  president. 

My  conclusion  is,  therefore,  that,  upon  the  agreed  facts,  the  term  of  Farrow, 
under  the  appointment  of  the  circuit  justice,  ended  as  soon  as  the  president 
appointed  Bigby  and  he  was  duly  qualified,  and  that  Bigby  is  entitled  to  the 
possession  of  the  office. 

* 

§  249.  In  general. —  Where  the  appointing  power  is  in  the  president  and  senate  concur- 
rently, the  president  eJone  has  no  power  to  remove,  in  the  absence  of  legislation  and  precedent. 
But  it  is  held  that  the  president's  power  of  removal  is  practically  admitted  by  the  uniform 
practice  of  the  government.  The  constitution  vests  the  power  of  removal  in  congress ;  but 
congress  having,  for  three-fourths  of  a  century,  conceded  the  power  to  the  executive,  the 
court  will  not  rule  to  the  contrary.    United  States  v,  Avery,  Deady,  204. 
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§  SoO.  It  is  a  general  rule  of  law  that,  in  appointments  and  removals  by  the  jyresident, 
-when  the  removal  is  not  by  direct  discharge,  but  merely  by  operation  of  a  new  commission, 
the  virtue  of  the  old  commission  ceases  only  when  a  sufficient  notice  of  the  new  commission 
is  given  to  the  outgoing  officer.     Duration  of  Commissions,*  6  Op.  Att*y  Gren'l,  87. 

§  251.  The  president  cannot  make  a  temporary  appointment  to  fill  a  vacancy  not  happening 
during  a  recess  of  the  senate ;  thus,  if  a  vacancy  happens  during  a  session  of  the  senate,  and 
no  regular  appointment  is  made,  a  temporary  appointment  cannot  be  made  during  the  ensuing 
recess.    Case  of  the  District  Attorney,*  7  Am.  L.  Reg.  (N.  S.),  786. 

§  2i2.  When  an  appointee  has  received  a  commission  from  the  president,  taken  the  oath  of 
office,  and  given  the  requisite  bond,  the  present  incumbent  is  superseded  and  his  removal  is 
compete.    United  States  v.  Bank  of  Arkansas,  Qpmp.,  460. 

§  84S.  The  office  of  minister  to  Venezuela  by  the  adjournment  of  congress,  without  the 
senate  having  acted  upon  the  nomination  of  a  person  as  such  minister,  by  the  operation  of 
tiie  third  section  of  the  act  of  March  2, 1867,  known  as  the  tenure  of  civil  office  act,  passes  into 
**  abeyance "  as  described  and  defined  in*  that  section.  Whether  the  office  subsists  and  is 
▼acant,  or  the  office  itself  is  abrogated  while  this  *'  abeyance  "  continues,  is  a  question  of  ver- 
bal rather  than  of  substantial  distinctions.  Case  of  the  Office  of  Minister  to  Venezuela,*  13 
Op.  Att'y  Genl,  457. 

§  854.  When  a  vacancy  happens  in  an  office  during  the  recess  of  the  senate,  and  the  senate 
lails  to  act  upon  an  appointment  made  at  its  next  session,  but  adjourns  without  action,  such 
office  remains  in  abeyance  till  filled  by  appointment  by  and  with  the  consent  of  the  senate, 
and  the  president  alone  has  not  the  right  to  fill  such  office  during  its  abeyance.    Ihid, 

§  255.  Where  an  office  was  created  and  took  effect  during  a  session  of  the  senate,  and  a 
subsequent  session  of  congress  passed  without  the  office  being  ffiled,  field,  that  the  president 
could  not  make  a  valid  appointment  to  such  office  in  the  recess  of  the  senate.  Schenk  v,  Peay, 
1  DiU.,  367;  1  Ch.  L.  N.»  863;  10  Int  Rev.  Rec.,  64. 

§  256.  Vacancies  in  offices  known  to  exist  during  the  session  of  the  senate  cannot  be  filled 
by  executive  appointment  in  the  recess  of  that  body.  Hence,  where  Florida  and  Iowa  were 
admitted  as  states  while  the  senate  was  sitting,  upon  a  subsequent  adjournment  the  president 
bad  DO  authority  to  appoint  district  judges,  attorneys  and  marshals,  having  failed  to  take 
action  within  the  proper  time.  Appointment  of  Judges,  etc.,  for  Florida  and  Iowa,*  4  Op. 
Atfy  Gen%  861. 

lY.  United  States  Mabshal. 

SuiDULMY  ^  Deputy  marshal,  %2iyi.— Money  coming  to  hands  of  d^puty^  §358. —  Acts  after 

eocpiration  of  term,  §  359. 

§  257.  A  deputy  marshal  is  an  officer  of  the  court,  amenable  to  its  jurisdiction  for  mal- 
leasBDce  in  office  by  summary  order  or  attachment  for  contempt.  The  marshal  is  personally 
answerable,  under  the  terms  of  rule  41  of  the  supreme  court  and  of  the  rules  of  the  district 
court,  to  pay  moneys  attached  by  him  forthwith  into  court,  and  the  responsibility  of  the 
deputy  is  no  less  stringent.    The  Bark  Laurens,  j^§  360-66. 

§  258.  If  money  comes  properly,  in  the  course  of  his  official  duties,  into  the  hands  of  a 
deputy  marshal,  the  marshal  is  immediately  liable  for  it.    Ibid, 

§  259.  A  marshal  cannot,  after  he  is  removed  from  office,  sell  lands  levied  on  by  him  before 
his  removal,  but  the  removal  is  not  completely  effected  till  notice  is  actually  received  by  him. 
All  sales  made  by  him  previous  to  'fiuch  notice  are  valid ;  all  made  after  such  notice  are  void. 
Bowerbank  v.  Morris,  ^  ^^» 

[NOTBB.— See  ^  36&-888.] 

THE  BARK  LAURENS. 
Pistrict  Court  for  New  York:  Abbott's  Admiralty,  508-6ia    1849.) 

Statement  op  Facts. —  The  Bark  Laurens  was  libeled  for  being  engaged  in 
the  slave  trade,  and  an  application  was  made  to  require  the  United  States 
marshal  and  his  deputy  to  pay  into  court  $20,000  in  specie  found  on  board. 

Opinion  by  Betis,  J. 

An  order  was  granted  by  the  court  on  the  21st  inst.,  on  motion  of  the 

United  States  attorney,  that  the  marshal  of  this  district  forthwith  pay  into 
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court  the  sum  of  money  attached  by  him  in  the  above-entitled  cause.  The 
hearing  of  the  matter  was  deferred  at  the  instance  of  the  marshal  until  yes- 
terday. 

The  order  of  the  court  was  served  on  William  H.  Peck,  chief  deputy  of  the 
marshal,  and,  concurrently  with  the  motion  against  the  marshal,  the  district 
attorney  moves  for  an  order  that  the  said  deputy  pay  the  aforesaid  money 
into  court,  or  that  an  attachment  issue  against  him.  It  is  objected  on  the 
part  of  the  marshal  that  no  proof  is  made  of  personal  service  on  him  of  the 
order  of  court,  and,  on  the  part  of  the  deputy,  that  no  order  has  been  granted 
directing  him  personally  to  pay  the  money  into  court. 

§  260.  Practice  in  obtaining  an  attachment  to  hring  a  party  before  the  court 
to  answer  wpon  matters  touching  a  civil  sirit. 

In  order  to  lay  a  foundation  for  a  peremptory  attachment,  it  is  incumbent 
on  the  applicant  to  show  that  his  preliminary  proceedings  have  all  been 
strictly  correct.  United  States  v,  Caldwell,  2  Dall.,  333.  But  the  same  rigor 
is  not  necessary  to  obtain  an  attachment  to  bring  a  party  before  the  court  to 
answer  upon  matters  touching  a  civil  suit.  In  such  cases,  the  first  proceed- 
ings may  be  by  order  that  the  accused  party  show  cause  why  he  should  not 
be  punished  for  the  alleged  misconduct ;  or  an  attachment  may  be  issued  to 
bring  him  before  the  court  to  answer  for  the  misconduct  (2  E.  S.,  536,  §  6),  and 
the  practice  of  the  state  court  governs  this  court  when  not  otherwise  regu- 
lated by  its  own  specific  rules.     Circuit  Ct.  Kules,  102 ;  Dist.  Ct.  Eules,  340. 

The  material  question  is  whether  a  proper  cause  is  showti  for  the  interposi- 
tion of  the  court  against  the  marshal  or  deputy,  by  process  of  attachment  in 
the  first  instance,  or  by  an  order  that  they  show  cause  why  an  attachment  for 
contempt  of  court,  because  of  misconduct  in  office,  shall  not  issue  against 
them. 

Thus  far  the  oases  of  the  marshal  and  deputy  have  been  considered  as  de- 
pending upon  a  principle  common  to  both.  Upon  the  facts  brought  out,  how- 
ever, by  the  depositions  read  in  court,  it  seems  proper  to  separate  them  at  this 
point,  and  to  dispose  of  each  case  on  its  special  circumstances. 

It  appears  that  a  monition  and  attachment  against  the  bark  Laurens,  her 
tackle  and  apparel,  furniture,  appurtenances,  guns,  and  goods  and  effects  found 
on  board,  and  $20,000  in  specie,  was  delivered  to  the  marshal  on  March  15, 
1848.  He  deputed  William  H.  Peck,  J.  S.  Smith,  Joseph  Thompson,  or  either 
of  them,  to  execute  the  process,  and  the  same  day  it  was  served  by  Smith  and 
Thompson  by  the  arrest  of  the  vessel  and  the  specie.  The  specie  was  taken 
by  Mr.  Thompson  to  the  Mechanics'  Banking  Association  in  this  city,  and  left 
there  subject  to  the  order  of  Eli  Moore,  the  marshal,  and,  as  Mr.  Thompson 
deposes,  on  special  deposit,  according  to  his  understanding. 

The  deputy.  Peck,  states  in  his  affidavit  that  the  specie  attached  was  esti- 
mated at  $18,992,  and  no  more,  consisting  of  $1,000  in  silver,  and  several  kegs 
of  doubloons  and  half  doubloons, —  gold  pieces  of  a  foreign  currency.  The 
$1,000  in  silver  were  afterwards  by  his  direction  placed  to  his  credit  by  the 
cashier,  and  the  gold  coin  was  sold  and  the  proceeds  also  passed  to  his  credit 
in  the  bank.  He  says  he  has  disbursed  a  portion  of  these  moneys  for  the  offi- 
cial services  of  the  office,  and  that  the  total  sum  he  has  received  in  his  official 
capacity,  including  these  moneys,  amounts  to  $133,000,  or  thereabouts,  and 
that  he  has  disbursed  and  expended  for  and  on  behalf  of  the  marshal  during' 
that  period  the  sura  of  $126,000,  or  thereabouts,  leaving  about  $7,000  in  his 

hands,  which  he  states  he  is  ready  to  account  for  and  pay  over  to  the  mar- 
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shal.  He  farther  says  he  resigned  his  office  of  deputy  marshal  on  the  23d 
inst.  The  resignation  was  made  after  these  proceedings  were  initiated  and 
notice  thereof  had  been  served  on  him. 

On  these  facts  the  counsel  for  Mr.  Peck  takes  the  following  objections  to 
the  competency  of  the  court  to  enforce  an  order,  or  issue  an  attachment  against 
him: 

That  if  the  moneys  in  the  cause  came  to  the  hands  of  the  deputy,  they  were 
in  judgment  of  the  law  received  by  the  marshal,  and  the  deputy  is  not  an- 
swerable for  them  by  summary  order  of  the  court,  nor  by  suit  at  law.  That  the 
remedy  of  the  parties  interested  in  the  moneys  must  be  taken  against  the  mar- 
shal alone.  That  a  deputy  marshal  is  not  an  officer  of  the  court  amenable  to 
the  authority  of  the  court  by  way  of  attachment  for  misconduct  or  malversa- 
tion in  his  office.  That  Mr.  Peck  is  now  no  longer  deputy  marshal  and  there- 
fore in  no  way  under  the  supervisory  authority  of  the  court  in  respect  to  his 
transactions  when  in  office. 

A  subsidiary  exception  is  taken  that  the  specie  cannot  be  regarded  as  money 
in  the  hands  of  the  marshal,  but  only  as  cargo  in  his  custody  for  safe-keeping 
until  the  final  decision  and  disposition  of  the  cause,  and  accordingly  not  sub- 
ject to  be  brought  into  court.  A  farther  point  was  taken  under  the  terms  of 
the  act  of  congress  of  March  3, 1817,  that  an  attachment  cannot  be  awarded 
for  not  paying  the  money  into  court,  but  only  on  the  refusal  or  neglect  of  the 
officer  to  pay  it  into  an  incorporated  bank  of  the  state  to  the  credit  of  the 
court. 

1.  The  main  defense  against  this  proceeding  was  placed  on  the  first  position, 
that  a  deputy  marshal  is  not  an  officer  of  the  court,  in  such  a  sense  as  to  ren- 
der him  directly  amenable  to  its  supervision,  and  subject  to  attachment  for 
not  paying  over  money  received  by  him  virtute  officii, 

§  261.  .^  deputy  marshal  is  suhject  to  the  same  summary  remedy  in  respect  to 
motleys  held  by  him  officially  that  the  marshal  is  himself, 

Whatever  may  be  the  rule  at  common  law  in  respect  to  the  direct  liability 
of  deputy  sheriffs  to  suitors  for  moneys  collected  by  process  of  court,  it  seems 
to  me  there  is  no  ground  for  question  under  the  act  of  congress  of  March  3, 
1817  (3  IT.  S.  Stats.,  395),  that  a  deputy  marshal  is  subject  to  the  same  sum- 
mary remedy  in  respect  to  moneys  held  by  him  officially  that  the  marshal  is 

himself. 

The  United  States  circuit  and  district  courts  are  directed,  by  section  1  of  the 
act,  to  cause  all  moneys,  being  subject  to  their  order,  to  be  deposited  in  bank ; 
and  section  2  provides  that  all  moneys  which  shall  be  received  by  the  officers 
thereof  in  causes  pending  in  court  shall  be  immediately  deposited  in  bank  to 
the  name  and  credit  of  the  court;  and  section  4  directs  that,  if  any  clerk  of 
such  court,  or  officer  thereof,  having  received  any  such  moneys  as  aforesaid, 
shall  refuse  or  neglect  to  obey  the  order  of  such  court  for  depositing  the  same 
as  aforesaid,  such  clerk  or  other  officer  shall  be  forthwith  proceeded  against 
by  attachment  for  contempt.  3  U.  S.  Stats.,  395.  If  the  court  were  called  upon  to  , 
expound  the  language  of  the  statute  for  the  first  time,  there  would  seem  to  be  ' 
no  reasonable  ground  for  not  giving  it  its  full,  plain  and  natural  import,  and 
applying  it  to  every  grade  of  officers  carrying  into  execution  the  powers  of  the 
courts,  and  receiving  moneys  under  their  process  or  bj'- their  direction. 

Chief  Justice  Marshall  clearly  considered  the  law  as  embracing  deputy  mar- 
shals; for  in  The  United  States  v.  Man,  2  Brock.,  1,  he  awarded  an  attachment 
against  a  deputy  marshal  to  compel  the  payment  of  money  into  court,  collected 
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on  execution.  Ko  question  was  raised  in  that  case  as  to  the  just  liability  of 
that  officer  to  this  form  of  procedure.  This  was  in  1822.  In  1844  the  point 
was  raised  in  the  sixth  circuit,  and  Mr.  Justice  McLean,  on  a  careful  considera- 
tion of  the  statute,  decided  that  the  deputy  marshal  is  an  officer  of  the  court, 
and  subject  to  its  power  as  such,  and  that  he  may  be  compelled  by  attachment 
to  pay  over  money  collected  by  him  virtute  officii.  The  judge  remarked  that 
it  would  be  disreputable  to  the  court  and  to  the  institutions  of  justice,  if,  in 
such  case,  the  court  could  not  afford  a  summary  remedy  against  one  of  its  offi- 
cers. In  that  case,  too,  the  deputy  had  received  a  portion  of  the  money  when 
he  had  no  authority  to  receive  it,  the  execution  having  been  returned;  and  the 
court  held  he  was  responsible  for  it,  although  the  marshal  was  not.  Bagley 
V.  Gates,  3  McLean,  465. 

If  the  money  had  come  properly,  in  the  course  of  his  official  duty,  into  the 
hands  of  the  deputy,  the  marshal  would  immediately  be  liable  for  it.  Judge 
McLean  holds  that  the  deputy  is  no  less  so  for  that  cause.  And  it  seems  to  be 
the  rule  in  Massachusetts,  not  only  that  the  sheriff  is  liable  for  the  acts  of  his 
deputy  done  colore  officii^  but  that  such  liability  is  consequent  upon  that  of  the 
deputy  for  the  same  acts.  In  Knowlton  v,  Bartlett,  1  Pick.,  275,  a  deputy 
sheriff  attached  money,  after  the  process  vjQ&fitnottts  officio^  and  embezzled  it. 
The  court  held  the  sheriff  liable,  because  the  act  was  done  under  color  of  office. 
The  same  doctrines  are  declared  by  Parsons,  C.  J.,  in  Marshall  v.  Hosmer,  4 
Mass.,  63,  and  Bond  v.  Ward,  7  id.,  127;  and  all  the  cases  go  upon  the  as- 
sumption of  the  personal  liability  of  the  deputy  for  the  acts  for  which  the 
sheriff  was  made  responsible.  In  South  Carolina  the  sheriff  has  been  held 
liable  to  attachment  for  moneys  paid  a  clerk  in  his  office,  embezzled  by  the 
clerk  afterwards.  Abercrombie  v.  Marshall,  2  Bay,  9;  Carter  v.  Ken,  id., 
112. 

§  262.  The  United  States  possess  ample  authority  to  prescribe  rules  in,  reton 
tion  to  the  collection  and  disposition  of  moneys  obtained  und-er  their  process  or 
order  J  and  to  compel  the  observance  of  such  rules  by  attachment 

Independent  of  the  statute  referred  to,  the  courts  of  the  United  States, 
under  their  inherent  powers  and  their  right  to  regulate  their  own  process, 
possess  ample  authority  to  prescribe  rules  in  relation  to  the  collection  and  dis- 
position of  moneys  obtained  under  their  process  or  order,  and  to  compel  the 
observance  of  such  rules  by  attachment.  Bac.  Abr.,  tit.  Attachment,  A. ;  Com. 
Dig.,  Day's  ed.,  tit.  Attachment  for  Contempt  of  Court,  note  1 ;  3  Durn.  &  E., 
351 ;  2  E.  S.,  523,  §  1.  Such  rules  are  prescribed  by  the  supreme  court  and 
by  this  court. 

§  263.  The  marshal  would  be  personally  responsible  for  failure  to  pay  moneys 
aUached  by  him  forthwith  into  court  ^  and  the  responsibility  of  the  deputy  is  no 
less  stringent. 

In  my  opinion  the  deputy  marshal  is  an  officer  of  this  court,  amenable  to 
its  jurisdiction  for  malfeasance  in  office  by  summary  order  or  attachment  for 
contempt.  The  marshal  would  be  personally  answerable  under  the  terms  of 
rule  41  of  the  supreme  court,  and  of  rule  158  of  this  court,  for  failing  to  pay 
moneys  attached  by  him  forthwith  into  court;  and  the  responsibility  of  the 
deputy  is  no  less  stringent.  So,  also,  under  the  practice  of  the  supreme  court 
of  this  state,  the  sheriff  is  subject  to  attachment  for  not  paying  moneys  col- 
lected by  him  on  process  to  the  party,  or  into  court,  although  no  demand  is 

made  on  him  therefor.    Brewster  v.  Van  Ness,  18  Johns.,  133, 
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I  264.  designation  hy  an  officer  does  not  oust  the  jurisdiction  of  the  court  to 
proceed  against  him  hy  atta^h?nent  for  misconduct  ivhile  in  office ^  and  this  ruU 
applies  to  a  deputy  marshal. 

2.  It  is  earnestly  contended  that  the  resignation  of  his  ofBce  by  the  deputy, 
on  the  23d  inst.,  ousts  the  jurisdiction  of  the  court  over  him.  This  is  upon  the 
assumption  that  the  authority  of  the  court,  by  attachment,  cannot  be  exercised 
over  any  one  except  he  be  at  the  time  an  officer  of  the  court.  This  doctrine 
is  correct  as  to  executory  acts.  The  court  could  have  no  power  to  compel  the 
deputy  to  resume  his  office,  or  to  proceed  hereafter  in  the  execution  of  his 
duties.  But  this  principle  does  not  touch  that  of  the  rightful  authority  of  the 
court  in  respect  to  acts  and  omissions  of  its  officers  while  acting  as  offixsers. 
The  power  of  the  court  to  afford  a  remedy  against  sheriffs  by  attachment,  after 
they  leave  office,  for  malversation  or  neglect  of  duty  in  office,  is  one  con- 
stantly exercised,  and  has  never  been  questioned. 

In  February  term,  1810,  the  supreme  court  of  New  York  awarded  an  attach- 
ment against  a  late  sheriff,  for  not  returning  a  ji,  fa.  delivered  to  one  of  *his 
deputies  in  1 797,  to  bring  him  into  court  to  answer  on  oath  to  interrogatories. 
Brockway  v.  Wilbur,  5  Johns.,  356.  He  was  afterwards  discharged  on  account 
of  laches  of  the  party  prosecuting,  the  process  having  been  delivered  to  a 
deputy  more  than  fourteen  years  previously.  The  People  v.  Gilliland,  7  Johns,, 
555.  Equally  direct  are  the  cases  of  Brewster  v.  Van  Ness^  18  Johns.,  133; 
The  People  v.  Brower,  6  Cow.,  41,  and  The  People  v.  Evans,  4  Hill,  71.  It  is 
presumed  the  argument  would  not  be  advanced,  that  the  marshal,  in  this  case, 
if  the  money  in  question  came  into  his  hands,  could  exempt  himself  from  these 
summary  proceedings  by  resigning  his  office.  The  deputy',  as  an  officer  of  the 
court,  stands  on  the  same  footing.  He  is  compellable  to  answer  to  the  court 
for  abuse  of  its  process  or  other  contempt  of  court  whilst  acting  as  its  officer. 
The  proceeding  by  attachment  does  not  affect  him  as  an  officer,  but  individu- 
ally. It  is  not  against  him  in  the  character  of  one  now  acting  in  office,  but  to 
compel  him  to  complete  and  carry  out  his  official  duties  in  doing  something 
he  had  neglected  and  omitted,  and  because  of  malversation,  whilst  an  officer, 
in  retaining  in  his  hands  moneys  received  by  him  when  in  office,  and  by  color 
of  his  office.  The  law  empowers  the  court  to  act  directly  upon  the  office  of  a 
deputy  marshal  for  misconduct  committed  by  him  in  office  by  removing  him. 
This  court  had  drawn  an  order  in  execution  of  that  power  removing  this  dep- 
uty from  office,  when  informed  of  his  resignation;  but  that  mode  of  punish- 
ment would  in  no  way  affect  the  civil  rights  and  remedies  of  suitors  against 
him  for  embezzling  their  moneys  collected  by  him,  nor  the  power  of  the  court 
to  inflict  punishment  by  way  of  fine  on  him  i^v  such  malconduct. 

§  265.  Where  foreign  coin  is  seized  hy  a  marshal^  he  must  pay  it  into  court; 
he  cannot  treat  it  as  cargo. 

3.  I  cannot  assent  to  the  doctrine  set  up  in  the  third  point  raised  in  behalf 
of  the  deputy,  that  this  specie  was  merely  cargo,  which  he  is  not  bound  to  bring 
into  court  or  deposit  in  bank.  The  foreign  coins  mentioned  in  the  depositions, 
comprising  the  large  sum  in  question,  were  all  legal  currency  under  our  laws. 
They  were  money,  the  same  as  coin  of  the  United  States  mint.  By  the  law^s 
of  this  state,  the  sheriff  can  levy  on  money  or  bank  bills,  and  must  return  and 
pay  them  as  so  much  money  collected.  2  R,  S.,  290;  Allen  on  Sheriffs,  159. 
The  case  of  Knowlton  v.  Bartlett,  1  Pick.,  271,  was  that  of  money  levied  on 
and  embezzled  by  the  deputy  sheriff.  The  process  in  his  hands  was  a  mesne 
attachment,  the  same  in  effect  as  the  attachment  and  monition  issued  in  this 

117 


§  266.  OFFICERS. 

cause.  There  was  no  necessity  for  changing  the  character  of  the  property 
taken.  It  was  already  money ;  and  the  officer  was  bound  to  pay  it  into  court 
as  such. 

§  266.  Notwiihstaiiding  the  statute  requires  moneys  received  by  queers  to  he 
deposited  in  hanky  the  court  may  require  payment  into  cou7%  the  deposit  to  he 
made  hy  the  clerks. 

4.  It  is  contended  that  this  proceeding  is  not  supported  by  the  act  of  con- 
gress of  1817,  as  it  demands  the  payment  of  the  moneys  into  court,  whilst 
the  statute  directs  that  they  shall  be  deposited  in  an  incorporated  bank  of 
the  state  to  the  credit  of  the  court.  This  is  only  a  different  phraseology  for 
the  same  act  and  the  same  result.  The  purport  and  object  of  the  motion  is  to 
place  the  moneys  under  control  of  the  court  for  the  protection  of  the  parties 
litigant;  and  the  order  might  be  modified  so  as  to  conform  to  the  language 
of  the  statute,  if  that  were  necessary.  The  act  of  April  18, 1814  (3  TJ.  S.  Stats., 
127),  directed  the  deposit  of  moneys  paid  into  court  in  an  incorporated  bank, 
to  be  designated  by  the  court.  The  act  of  March  3,  1817  (3  TJ.  S.  Stats.,  395), 
appointed  the  branches  of  the  United  States  Bank  such  depositaries,  still  leav- 
ing it  to  the  courts  to  designate  state  banks  when  no  branch  of  the  United 
States  Bank  was  convenient.  On  the  termination  of  the  charter  of  the  United 
States  Bank,  this  court  designated  incorporated  banks  in  this  city  for  that  pur- 
pose. The  Bank  of  the  State  of  New  York,  the  Manhattan  Bank  and  the 
Bank  of  New  York  are  the  only  ones  appointed.  Section  2  of  the  act  of  1817 
requires  the  moneys  to  be  deposited  in  the  name  and  to  the  credit  of  the  court. 
The  marshal  may,  undoubtedly,  if  he  elects  so  to  do,  proceed  directly  to  the 
appointed  bank  and  place  money  collected  by  him  in  deposit  in  that  form,  pro- 
vided the  bank  will  accept  it  from  him.  But  it  is  manifest  that  an  orderly  and 
accurate  method  of  conducting  this  business,  and  keeping  the  accounts  so  that 
all  parties  in  interest  can  acquire  the  information  they  need  in  respect  to  de- 
posits, and  so  that  the  funds  shall  be.  emphatically  in  public  keeping,  is  indis- 
pensable. The  courts  in  this  district  require,  to  that  end,  that  the  moneys  be 
paid  into  court,  to  be  deposited  by  the  clerks,  under  the  title  of  the  cause  to 
which  they  appertain.  The  court,  as  such,  keeps  no  bank  account,  and  there 
is  no  general  deposit  of  moneys  to  its  credit.  Every  deposit  is  specific  and 
special,  to  the  credit  of  the  cause  out  of  which  the  money  arises.  No  part  of 
such  money  can  be  drawn  out  but  by  order  of  the  court,  entered  on  the  min- 
utes, signed  by  the  judge,  and  then  checked  for  by  the  clerk.  Those  minutes 
and  records  are  open  to  inspection  by  all  persons  in  interest.  If,  then,  the 
money  is,  in  the  first  instance,  carried  by  the  marshal  to  the  bank,  it  will  be 
necessary  to  redeposit  it  under  the  order  of  the  court,  in  the  manner  provided 
for  keeping  the  accounts,  and  for  its  safe  and  correct  disbursement. 

Upon  the  law  of  the  case,  I  am  clearly  of  the  opinion  that  the  United  States 
attorney  is  entitled  to  compel  Peck,  the  deputy,  to  pay  the  money  in  question 
into  court,  under  penalty  of  attachment  for  contempt. 

There  is,  however,  undoubtedly  some  want  of  formal  steps  to  entitle  him  to 
a  peremptory  order  to  that  effect.  No  order  has  been  served  personally  on 
Peck  which  he  has  disobeyed,  and  he  is  not,  accordingly,  put  in  a  state  of  con- 
tumacy as  yet  before  the  court.  Sufficient,  however,  is  shown  upon  his  own 
affidavit  to  satisfy  the  court  that  he  was  apprised  of  the  proceedings,  and  to 
justify  an  order  or  an  attachment  against  him,  to  bring  him  before  the  court 
to  answer. 
.  It  is  accordingly  directed  that  the  United  States  attorney  may  take  an  order 
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on  Peck,  that  he  forthwith  pa)^  into  court  the  moneys  in  question  or  at  his 
election  he  may  have  an  attachment  to  bring  Mr.  Peck  into  court  to  answer 
interrogatories  on  the  subject-matter. 

It  is  not  made  to  appear,  upon  the  proofs  submitted  to  me,  that  the  marshal 
has  personally  been  guilty  of  any  delinquency.  He  is  answerable  for  the  acts 
of  his  deputy  done  colore  officii  (The  People  v.  Dunning,  1  Wend.,  16 ;  Clute 
V.  Goodell,  2  McLean,  193),  although  without  his  knowledge  or  recognition 
(Mclntyre  v.  Trumbull,  7  Johns.,  35 ;  Walden  v.  DavldsoUj  15  Wend.,  575) ; 
and  in  respect  to  moneys  so  collected  or  taken  by  the  deputy,  the  party  en- 
titled to  them  can  have  his  remedy  by  process  of  attachment  against  the  mar- 
shal personally.    The  People  v.  Brower,  6  Cow.,  41. 

There  is  some  want  of  complete  formality  in  this  instance,  as  to  the  proofs 
necessary  to  found  a  motion  for  a  peremptory  attachment ;  and  one  for  the 
purpose  of  bringing  the  marshal  before  the  court  to  answer  is  unnecessary,  as 
he  presents  his  own  affidavit  and  that  of  Mr.  Thompson,  showing  cause  in  ex- 
case  of  himself.  The  excusatory  matter  set  up  will  not  protect  him  against 
an  attachment,  unless  it  appears  that  Peck  obtained  possession  of  the  money 
tortiously  and  in  fraud  of  the  marshal's  rights.  The  court  cannot,  upon  the 
statements  laid  before  it,  imply  that  Mr.  Peck  so  acquired  the  money;  and 
ihe  marshal  may  be  compelled  to  answer  on  interrogatories,  whether  the  late 
deputy  had  not  adequate  powers  in  this  behalf  to  take  upon  himself  the  pos- 
session and  control  of  the  money. 

As  the  evidence  of  the  preliminary  steps  does  not  entitle  the  applicant  now  to 
a  peremptory  attachment,  and  as  there  does  not  appear  to  have  been  any  per- 
sonal delinquency  on  the  part  of  the  marshal,  I  shall  direct  that  an  order  be 
entered  for  him  to  pay  the  money  into  court  on  or  before  the  first  day  of  May 
next  or  that  an  attachment  issue  against  him. 

BOWERBANK  t;.  MORRIS. 
(Circuit  CoxxTt  for  Pennsylvania:  Wallace,  C.  C,  118-183.    1801.) 

Statement  of  Facts. —  Kule  to  show  cause  why  sales  made  by  Hall,  mar- 
shal, should  not  be  set  aside.  A  commission  to  Smith  as  Hall's  successor  waa 
issued  March  28,  and  accepted  April  4,  and  Smith  gave  notice  to  Hall  on 
April  10.  The  sales  in  question  were  made  by  Hall  on  writs  of  venditioni  ex- 
ponas  before  March  28,  before  April  4,  before  April  10  and  after  that  date. 
On  April  10,  Smith  gave  bond  and  took  the  oath  of  office. 

Opinion  by  Tilohman,  J. 

By  the  act  of  congress  of  the  24th  of  September,  1789  (1  Laws  TJ.  S.,  6Y, 
sec.  28),  it  was  provided  'Hhat  every  marshal  or  his  deputy,  when  removed 
from  office,  or  when  the  term  of  office  is  expired,  shall  have  power  to  execute 
all  such  precepts  as  may  be  in  their  hands  respectively  at  the  time  of  such  re- 
moval or  expiration  of  office."  If  this  act  had  remained  in  force,  it  is  clear 
that  John  Hall  might  have  gone  on  to  sell  all  the  lands  mentioned  in  the  ven- 
ditioni exponas;  because  that  would  have  been  an  execution  of  the  precept 
which  was  in  his  hands  at  the  time  of  his  removal. 

§  267*  A  TnarahdL  is  not  removed  hy  the  appointment  of  his  successor  until  he 
receives  notice  qf  such  removal^  and  dU  his  acts  up  to  thne  of  receiving  such 
notice  are  valid,  (a) 

But  by  the  act  passed  the  7th  of  May,  1800  (5  Laws  TJ.  S.,  145,  sec.  3), 

(a)  A  marshal,  under  the  twenty-eighth  section  of  the  act  of  September  24,  1789,  when  he  ia 
removed  from  office,  or  his  term  has  expired,  may  execute  aU  precepts  in  his  hands  at  the 
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it  is  enacted:  '^That  where  a  marshal  shall  take  in  execution  any  lands, 
tenements  or  hereditaments,  and  shall  die  or  be  removed  from  office,  or 
the  term  of  his  commission  expire  before  sale,  or  other  final  disposition  of  the 
same;  in  every  such  case  the  like  process  shall  issue  to  the  succeeding  marshal, 
and  the  same  proceedings  shall  be  had  as  if  such  former  marshal  had  not  died 
or  been  removed,  or  the  term  of  his  commission  had  not  expired."  What  were 
the  reasons  which  induced  the  legislature  to  make  the  restrictions  of  the 
marshal's  power  in  cases  of  precepts  ordering  the  sale  of  lands,  it  is  unneces- 
sary for  us  to  inquire:  we  are  bound  by  the  law  as  it  is  written.  The  intention 
of  the  act  is  plain ;  if  a  marshal  is  removed  before  he  has  actually  sold  the 
land,  he  shall  not  proceed  to  make  the  sale,  but  a  new  writ  shall  issue  to  his 
successor.  But  when  shall  he  be  said  to  be  removed  ?  A  removal  from  office 
may  be  either  express,  that  is,  by  a  notification  by  order  of  the  president  of 
the  United  States  that  an  officer  is  removed;  or  implied,  by  the  appointment 
of  another  person  to  the  same  office.  But  in  either  case,  the  removal  is  not 
completely  effected  till  notice  actually  received  by  the  person  removed.  This- 
construction  of  the  a<5t  of  the  7th  of  May,  1800,  avoids  all  inconveniences  and 
is  warranted  by  well  established  principles.  In  general,  all  persons  who  act  by 
authority  derived  from  others  may  proceed  to  execute  business  until  notice  of 
the  revocation  of  their  authority ;  and  their  acts  between  the  time  of  revoca- 
tion of  their  power  and  of  their  receiving  notice  of  such  revocation  are  held 
good;  and  with  regard  to  a  sheriff  in  particular,  it  was  held  in  the  case  of 
Boucher  v.  Wiseman,  Cro.  EL,  440  (cited  in  4  Bac.  Ab.,  446),  that  the  execution 
of  SLjl.fa.  by  a  sheriff  after  a  writ  of  discharge  had  issued  to  remove  him  from 
his  office,  but  before  notice  of  such  writ  of  discharge,  was  good. 

The  marshals  in  many  districts  of  the  United  States  live  so  remote  from  the 
seat  of  government  that  a  considerable  time  must  elapse  before  notice  can  be 
received;  and  it  cannot  be  supposed  that  it  was  intended  to  injure  honafide 
purchasers  who  may  have  paid  their  money  at  marshals'  sales  before  it  was 
possible  to  know  the  marshal  was  removed.  As  to  those  sales  which  had  not 
actually  taken  place  when  Mr.  Hall  received  notice  of  Smith's  appointment,  I 
am  of  opinion  they  cannot  be  supported  by  the  doctrine  of  relation.  A  sale  is 
a  term  well  understood.  When  the  marshal  has  struck  off  the  land  to  the 
highest  bidder,  he  has  made  the  sale.  But  if  he  only  puts  the  land  up,  and 
then  adjourns  the  sale  to  some  other  time,  it  cannot  be  said  he  has  made  the 
sale.  And  if  he  receives  notice  of  his  removal  before  the  time  adjourned  to 
arrives,  it  would  be  directly  contrary  to  the  provisions  of  the  act  of  congress 
if  he  were  to  proceed  to  make  the  sale.  I  am  therefore  of  opinion  that  all 
sales  made  by  Mr.  Hall,  the  late  marshal,  after  he  received  notice  of  the  com- 
mission to  Mr.  Smith,  the  present  marshal,  which  is  stated  to  have  happened 
on  the  4th  April  last,  were  contrary  to  law  and  must  be  set  aside. 

Opinion  by  Grifftfh,  J. 

The  act  for  establishing  the  judicial  courts  of  the  United  States,  passed  the 
24th  September,  1789,  creates  the  office  of  a  marshal,  designates  his  powers 
and  fixes  the  tenure  of  his  commission.  By  the  twenty-seventh  section  ^1  vol. 
Laws  U.  S.,  p.  65)  it  is  enacted :  "  That  a  marshal  shall  be  appointed,  in  and 

time  of  such  removal  or  expiration  of  office.  But  under  the  third  section  of  the  act  of  May 
7,  1800,  where  he  has  levied  on  lands  but  not  sold  the  same,  when  he  is  removed  or  his  term 
expires,  his  successor  in  office  must  sell  them.  And  a  sale  of  lands  by  the  marshal  after  his 
removal,  although  he  is  not  notified  of  it,  is  void.    Overton  v.  Gtorham,*  2  McL.,  509. 
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for  each  district,  for  the  term  of  four  years,  but  shall  be  removable  from  office 
at  pleasure,  whose  duty  it  shall  be  to  attend,"  etc.  "  And  to  execute  through- 
out the  district  all  lawful  precepts,"  etc.  "  And  before  he  enters  on  the  duties 
of  his  office  he  shall  become  bound  for  the  faithful  performance,"  etc.,  "and 
shall  take  the  following  oath,"  etc.  By  the  twenty-eighth  section :  "  In  causes 
where  the  marshal  or  his  deputy  shall  be  a  party  the  writs  and  precepts  therein 
shall  be  directed  to  such  disinterested  person  as  the  court  may  appoint.  And 
in  case  of  the  death  of  any  marshal,  his  deputy  or  deputies  shall  continue  in 
office,  unless  otherwise  specially  removed,  and  shall  execute  the  same  in  the 
name  of  the  deceased  until  another  marshal  shall  be  appointed  and  sworn. 
And  every  marshal  or  his  deputy,  when  removed  from  office,  or  when  the  term 
for  which  the  marshal  is  appointed  shall  expire,  shall  have  power  notwith- 
standing to  execute  all  such  precepts  as  may  be  in  their  hands  respectively  at 
the  time  of  such  removal  or  expiration  of  office." 

By  this  act  every  marshal  is  to  be  appointed  for  four  years,  but  is  remov- 
able from  office  at  pleasure ;  it  was  provided  that  the  execution  of  all  precepts 
in  his  hands  at  his  death  shall  be  executed  by  his  deputy  until  a  new  marshal 
sworn;  or  if  at  the  expiration  of  four  years,  when  his  office  ceases  by  its  own 
limitation,  or  at  the  time  of  his  removal  from  office,  precepts  are  in  his  hands, 
they  shall  be  proceeded  upon  by  himself  or  his  deputy.  Had  the  law  remained 
so  this  question  now  debated  could  not  have  arisen ;  f^r  a  venditioni  exponas 
being  a  precept  within  the  meaning  of  the  law,  the  ex-marshal  Hall  would 
have  been  right  in  making  the  sales  in  question. 

But  for  reasons  best  known  to  the  legislature  of  the  United  States  it  was 
enacted  on  the  7th  May,  1800  (5  vol.  Laws  U.  S.,  146),  "that  whenever  a 
marshal  shall  sell  any  lands,  tenements  or  hereditaments  by  virtue  of  pro- 
cess from  a  court  of  the  United  States,  and  shall  die  or  be  removed  from  office, 
or  the  term  of  his  commission  expire  before  a  deed  shall  be  executed  for  the 
same  by  him  to  the  purchaser,  in  every  such  case  the  purchaser  may  apply  to 
the  court,"  etc.  "  And  where  a  marshal  shall  take  in  execution  any  lands, 
tenements  or  hereditaments,  and  shall  die,  or  be  removed  from  office,  or  the 
term  of  his  commission  expire  before  sale,  or  other  final  disposition  made  of 
the  same,  in  every  such  case  the  like  process  shall  issue  to  the  succeeding 
marshal,  and  the  same  proceeding  shall  be  had  as  if  such  former  marshal  had 
not  died  or  been  removed,  or  the  term  of  his  commission  had  not  expired." 

The  only  cases,  then,  where  an  old  marshal,  going  out  of  office  by  efflux  of 
time  or  removal,  is  restrained  from  proceeding  on  process  in  his  hands  is  when, 
having  taken  lands  in  execution,  he  has  sold  and  made  no  deed,  or  has  not  sold ; 
in  both  these  cases  the  new  marshal  shall,  by  order  of  the  court,  make  a  deed, 
or  by  new  process  proceed  to  sale. 

All  sales  made  after  Hall  was,  in  law,  removed  from  his  office  are  void,  and 
must  be  set  aside.  The  notion  of  protecting  sales  actually  made  after  a  re- 
moval, by  giving  them  a  fictitious  relation  to  the  time  of  seizure  or  taking 
them  in  execution  by  the  marshal,  would  defeat  the  very  terms  and  evident 
intention  of  the  law.  !N^othing  can  be  plainer  than  that  the  unsold  lands  are 
to  be  sold  by  a  new  writ,  and  by  the  new  marshal.  It  can  make  no  difference 
that,  as  in  this  case,  the  sales  are  began.  Each  sale  on  the  adjourned  days, 
though  under  the  same  execution  or  authorit}'',  is  a  distinct  sale,  at  a  different 
time,  of  a  different  property,  and  it  may  be  to  a  different  purchaser  and  for  a 
different  price.  It  is,  therefore,  quite  absurd  to  maintain  that  a  sale  made  on 
the  4th  April  to  A.  ijvas  made  to  A.  on  the  27th  of  February.    The  act  of  con- 
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gress  speaks  of  sales,  and  I  do  not  see  how  the  common  law  doctrine  of  rela- 
tion is  at  all  brought  in.  If  a  sheriff  seizes  goods  in  execution,  and  afterwards 
a  aupersedeas  comes,  he  may  proceed ;  for  an  execution  once  begun  shall  pro- 
ceed, as  the  expression  is  in'the  case  cited  from  4  Term,  411-12.  But  why  ? 
Because  the  eiipersedeasis  too  late;  the  property  was  divested  from  the  debtor; 
it  is  in  the  officer ;  the  sheriff  has  authority  to  sell.  But  in  this  case  a  previous 
law  says  that  where  he  has  taken  property  in  execution,  and  is  removed  be- 
fore sale,  he  shall  not  sell,  but  the  new  marshal  proceed  with  the  execution. 

The  only  question  then  is,  "  At  what  time  was  John  Hall  removed  from  his 
office."  The  expiration  of  the  office  by  death  or  limitation  of  the  term,  ot  a 
direct  notice  of  dismission,  are  certain  events;  but  removal  by  the  pleasure  of 
the  president,  effected  merely  by  a  new  appointment,  necessarily  refers  to  some 
act  or  acts  to  be  performed  by  the  person  having  the  power  of  appointment 
and  removal. 

There  can  be  no  question,  I  apprehend,  but  that  the  president  may,  by  a 
proper  act  of  office,  remove  a  marshal  without  a  new  appointment.  But  this 
would  not  supersede  him  until  he  had  notice  of  such  declaration  of  the  presi- 
dent's pleasure,  and  only  from  the  time  of  notice ;  the  office  then  would  be 
vacant.  That  is  not  the  kind  of  removal  in  this  case.  The  removal  here  is 
effected  by  a  new  appointment;  or,  as  his  honor  the  chief  judge  observes,  it 
is  an  implied  removal  hg  the  commissioning  another  to  the  office.  The  presi- 
dent does  not  remove  the  old  marshal  by  a  discharge,  and  then  proceed  to 
make  a  new  appointment,  but  he  leaves  the  old  marshal  to  proceed  in  the  du- 
ties of  his  office  until  certain  acts  are  done  relative  to  a  new  one,  which  amount 
to  a  removal.    What  are  these? 

1st.  He  nominates  a  new  one  to  the  senate,  and  the  senate  concur.  Did  he 
stop  there,  no  one  would  say  the  old  officer  was  removed.  He  may  or  may  not 
appoint  the  other.  2d.  He  signs  a  commission  for  the  new  officer.  Did  he 
keep  this  in  his  pocket,  no  one  will  say  that  the  old  marshal  is  removed ;  the 
very  withholding  it  is  an  expression  of  his  pleasure  for  so  long,  that  the  new 
one  shall  not  take,  and  the  old  one  continue.  3d.  He  delivers  the  commission 
or  patent  to  the  new  officer.  If  he  refuses  it,  or  sends  it  back,  there  is  no  new 
appointment,  no  officer.  It  has  not  been  contended  that  the  commission  to 
Shee,  which  he  refused,  superseded  Hall.  4th.  The  new  commission  must  be 
accepted  and  shown  to  the  old  marshal,  or  other  notice  of  it  given  to  him, 
before  he  can  be  said  to  be  removed  from  his  office  by  the  will  or  pleasure  of 
the  president.  There  is  then  a  new  patentee,  and  a  proper  discharge  of  the 
old  marshal.  I  do  not  go  the  length  of  saying  the  new  marshal  must  be 
sworn  in  (though  Mr.  Levy's  argument  was  very  strong),  but  he  must  accept 
and  give  notice  by  showing  his  commission  or  otherways,  to  his  predecessor; 
and  from  that  time  he  must  be  considered  as  the  officer,  though  before  he 
'^  enters  on  the  duties  of  his  office  "  he  must  be  sworn  in.  In  the  case  of  an 
implied  removal,  by  the  appointment  and  acceptance  of  another,  nothing  is 
more  reasonable  than  that  all  acts  done  by  the  predecessor  before  notice  of 
his  removal  should  be  valid ;  or  in  other  words,  that  until  such  notice  the  re- 
moval of  the  principal  is  not  complete.  The  reasons  assigned  by  his  honor 
the  chief  judge  are  very  strong. 

This  case  is  not  to  be  distinguished  from  other  cases  of  revocable  authority. 
The  president,  by  the  commission  to  Hall,  gave  him  authoritj^  to  do  all  acts 
as  marshal,  until  he  revoked  that  authority.  Now  it  is  settled  law  that 
^'  Whore  a  man  makes  an  actual  revocation  of  an  authority,  and,  before  notice, 
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the  other  executes  his  authority,  the  revocation  being  without  notice,  is  no 
revocation"  (16  Vin.  Ab.,  4,  pi.  7;  Vivion  v.  Wild,  2  Brownl.,  291);  as  where 
an  arbitrator  makes  award  before  notice,  though  after  the  countermand,  the 
award  is  good;  or  the  attorney  in  fact  makes  livery  on  a  feoffment  after 
countermand,  but  before  notice,  the  estate  passes. 

By  the  demise  of  the  king,  at  common  law,  all  commissions  were  at  an  end ; 
yet  in  the  case  of  Crew  v.  Vernon,  Cro.  Car.,  97,  where  a  commission  had 
issued  to  examine  witnesses,  and  the  commissioners  began  the  examination  the 
day  after  the  demise  of  the  king,  it  was  held,  ^'  That  all  the  depositions  taken 
before  notice  of  the  demise  to  the  commissioners  should  stand;  though  it  was 
allowed  in  that  case  that  the  demise  of  the  king  determined  the  commission, 
and  it  was  said  that  if  the  demise  before  notice  were  to  avoid  acts  done  under 
commissions  from  the  crown,  then  many  trials  dXnisiprhca  and  attainders  upon 
gaol  deliveries  after  the  demise  would  be  avoided,  which,  it  was  agreed,  were 
good  before  notice." 

"  Defendant  in  assize  pleaded  recovery  before  commissioners;  plaintiff  re- 
plied that  after  the  said  commission,  and  before  judgment  given  by  those 
commissioners,  another  commission  issued ;  and  judgment  was  given  for  the 
defendant,  the  plaintiff  not  having  alleged  that  the  first  commissioners  had 
notice  before ;  for  the  second  commission  to  some  purposes  has  relation  to  the 
date,  yet  acts  done  under  the  first  commission,  before  notice,  are  good ;  so 
adjudged  34  Ass.,  pi.  8." 

"  An  attachment  was  issued  before  the  demise  of  Charles  II.,  but  executed 
three  days  after,  without  notice ;  the  return,  however,  of  cepi  corpus  was  made 
after  notice,' and  then  proceedings  for  the  contempt;  yet  because  the  service 
was  before  notice  of  the  demise,  that,  and  the  return  and  all  subsequent  pro- 
ceedings, were  held  good.    Burch  v,  Maypowder,  1  Tern.,  400." 

"A  commission  was  granted  to  examine  witnesses  at  Algiers;  the  plaintiff 
died  before  execution  of  the  commission,  by  which  the  suit  abated,  and  of 
course  the  commission  was  at  an  end;  yet  the  depositions  being  taken  by  the 
commissioners  before  notice  of  the  death,  they  stood."  Thompson's  Case,  3 
P.  Wras.,  194. 

There  are  determinations  on  this  very  question  upon  the  office  of  sheriff  of 
England.  Sheriffs  there  are  nominated  by  the  chancellor  and. other  great 
officers  to  the  king,  who,  if  he  approves,  appoints  one  for  the  county,  and 
issues  a  patent  or  commission ;  but  it  has  never  been  held  that  notwithstand- 
ing the  new  appointment  and  patent  made  out,  yet  the  office  of  the  old  one 
continues  until  a  discharge  or  notice  of  the  new  patent  is  given  to  him;  and 
this,  not  upon  any  statutable  provision,  but  upon  a  lawful  construction  of 
what  amounts  to  a  removal  of  the  old  officer,  and  when,  to  the  purposes  of 
avoiding  his  acts,  he  is  removed  by  the  appointment  of  a  new  one. 

"False  imprisonment  was  brought  against  St.  John;  he  pleaded  that  at  the 
time  he  was  sheriff  of  Wiltshire,  and  took  the  plaintiff  by  a  capias.  The 
plaintiff  replied  that  one  Earnley  was  sheriff,  and  traversed  that  St.  John  was 
sheriff;  the  defendant  rejoined  that  he  was  sheriff  all  the  year  before,  and 
had  no  notice  of  the  patent  to  Earnley,  and  had  received  no  discharge  of  him- 
self; and  on  demurrer,  the  defendant  had  judgment,  because  all  acts  which  he 
hath  done  as  sheriff,  are  good  in  law  till  he  has  received  his  discharge,  or  has 
perfect  notice  of  the  new  sheriff.  Mo.,  186,  pi.  338;  St.  John's  Case,  cited  19 
Vin.,  451,  pi.  3." 

In  Westby's  Case,  3  Rep.,  71,  the  ancient  sheriff  is  not  discharged  till  three 
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things  are  done,  viz. :  the  patent  to  the  new  sheriff,  the  writ  of  discharge, 
which  is  notice  to  the  old  sheriff,  and  the  delivery  of  the  prisoners,  etc. 

The  case  cited  by  his  honor,  the  chief  judge,  Boucher  v.  Wiseman,  Cro.  EL, 
440,  was  this :  '^  Action  on  the  case  against  Wiseman,  because  the  plaintiff  had 
recovered  £100  against  Pynder,  and  the  defendant,  as  sheriff,  levied  £28  by 
Ji^ri  facias^  and  had  not  returned  the  writ  or  paid  the  money.  Plea,  not 
guilty.  On  evidence  to  the  jury  it  was  proved  that  the  writ  was  delivered 
the  9th  November  to  Cowell,  his  under-sheriff,  and  the  same  day  he  made  exe- 
cution, but  the  defendant,  the  sheriff,  proved  that  a  writ  of  discharge  was  de- 
livered to  him  the  same  day,  dated  the  6th  November.  But  because  he  did 
not  prove  that  he  had  notice  of  this  writ  of  discharge  before  the  execution 
served,  the  court  held  clearly  that  he  was  yet  sheriff,  and  chargeable  to  the 
plaintiff's  action." 

'^  A  ca.  aa,  was  awarded  to  Clifton,  then  sheriff:  a  new  patent  was  made  to 
Kircombe,  and  before  notice  Clifton  arrested  A.,  and  left  him  in  execution. 
Kircombe  died,  and  then  Fitz  was  made  sheriff,  who  let  A.'go.  The  question 
was,  if  this  was  a  good  arrest  by  Clifton ;  for  if  not,  then  it  was  no  escape." 
The  court  held  clearly,  that  the  arrest  was  good,  and  it  was  an  escape;  for 
Sir  J.  Clifton  remained  sheriff  until  the  new  patent  is  showed  to  him,  so  as  he 
may  have  notice  of  his  discharge;  and  if  in  the  meantime  between  the  sealing 
of  the  new  patent  and  the  showing  it  to  him  he  keeps  a  county  court,  it  is 
good."    Fitz's  Case,  Cro.  Eliz.,  12. 

The  true  time,  then,  of  the  "  removal  of  a  marshal  by  the  plea.sure  of  the 
president,"  where  the  removal  is  not  by  a  direct  discharge  or  vacating  of  the 
office,  but  merely  by  the  operation  of  a  new  commission  or  appointment,  is 
when  notice  is  given  to  the  old  marshal  of  the  new  commission  by  the  presi- 
dent, or  the  showing  of  the  cqinmission  to  him  by  the  officer,  or  otherjperfect 
notice.  In  the  case  stated  it  is  agreed  that  Hall  had  notice  of  the  new  com- 
mission and  acceptance  by  Smith  on  the  4th  of  April  last.  I  agree,  therefore, 
with  his  honor,  the  chief  judge,  that  all  sales  by  Hall  previous  to  the  notice 
are  valid,  but  all  sales  after  that  day  are  void,  and  a  new  writ  of  sale  must 
issue  to  the  new  marshal,  Smith.  . 

§  268.  €ontract4i  by. —  If  the  marshal  rents  a  building  in  his  custody  without  an  order  of 
the  court,  he  is  liable  for  aU  damages  resulting  to  the  owner.  Perrin  v,  Epping,*  Chase'a 
Dec,  480. 

§  269.  A  marshal  has  no  authority  in  law  to  appoint  auctioneers  to  conduct  judicial  sales, 
at  the  expense  of  the  government  or  of  private  parties,  without  the  consent  of  the  parties  for 
whose  benefit  the  services  are  performed.    The  Tubal  Cain,  The  Annie  Deas,  Bl.  Pr.  Cas.,  847. 

§  270.  A  marshal  cannot  contract  for  repairs  not  absolutely  necessary  to  the  preservatioa 
of  a  vessel  white  in  his  custody.  It  is  his  duty  simply  to  keep  the  vessel  as  he  receives  her. 
The  Sultana,  Brown's  Adm.,  85. 

§271.  Executions. —  The  marshal  is  not  bound  to  hold  an  execution  the  sixty  days  it  might 
run  before  making  a  return ;  the  presumption  that  the  officer  performed  his  duty  is  not  over- 
come by  the  fact  that  he  returned  the  process  the  day  he  received  it.    Bassett  v,  Orr,  7  Biss., 

297. 

§  272.  ]>eliTery  bond. —  Under  the  statute  of  Ohio,  a  delivery  bond  was  given  to  the  marshal 
for  property  replevied.  In  such  a  case  it  is  discretionary  with  the  marshal  to  deliver  the 
property  in  bulk  or  as  the  party  is  ready  to  remove  it.  Where  his  return  shows  only  a  par- 
tial delivery,  it  is  conclusive  of  the  facts  set  forth,  and  cannot  be  collaterally  impeached,  and 
as  to  the  property  in  the  marshal's  possession,  the  sheriff  has  no  right  to  disturb  or  in  any 
way  to  interfere  with  it.    Crane  v.  McCoy,  1  Bond,  422.  , 

§  278.  Custody  of  prisoners. —  A  marshal  or  deputy  marshal  having  prisoners  in  lawfal 
custody  has  a  right  to  use  all  necessary  force  to  retain  them  in  custody,  and  in  cose  of  an 
open,  undisguised  attempt  to  rescue  them  by  force,  he  is  justified  in  killing  the  assailants  if 
that  be  necessary  to  retain  possession  of  the  prisoners.     Ex  parte  Sifford,*  5  Am.  L.  Reg.,  031). 
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§  27i.  Baililft. —  A  marshal  has  authority  to  appoint  a  bailiff  to  execute  a  particular  pro- 
cess. In  states  where  a  sheriff  may,  by  writing,  empower  any  person  to  execute  original  or 
mesne  process,  a  United  States  marshal  may,  under  section  7  of  the  act  of  July  29,  1861  (13 
Stat,  at  L.,  282),  do  the  same.     United  States  v.  Jailer  of  Fayette  County,  2  Abb.,  265. 

§  275.  A  marshal  may  appoint  a  bailiff  and  authorize  him  to  do  a  particular  act  or  duty. 
When  so  appointed,  and  engaged  in  the  performance  of  the  act,  the  bailiff  is  the  deputy  of 
the  marshal ;  not  the  general  deputy,  it  is  true,  but  the  special  deputy.  In  re  Crittenden,  2 
FUp.,  2ia 

§  276.  The  presentation  of  a  false  account  for  fees  by  a  deputy  marshal  to  the  marshal 
for  approval  is  a  presentation  to  an  officer  within  the  meaning  of  section  5488,  Revised  Stat- 
utes, providing  for  the  punishment  of  presenting  to  an  officer  a  false  claim  against  the  gov- 
erament.    United  States  v.  Strobach,  4  Woods,  592. 

§277.  An  action  on  the  case  will  not  lie  against  the  executors  of  a  deceased  marshal, 
where  executions  had  been  placed  in  his  hands,  and  false  returns  made  on  some  of  them  and 
imperfect  and  insufficient  entries  made  on  others.    United  States  v.  Daniel,  6  How.,  11. 

§  278.  Taking  bail. —  The  marshal  is  bound  to  take  sufficient  bail  for  the  appearance  of 
the  defendant,  in  all  cases,  except  in  the  actions  of  trespass  on  the  case  mentioned  in  the  third 
section  of  the  Maryland  act  of  1715,  chapter  46,  and  he  is  the  judge  of  its  sufficiency.  Winter 
V.  Simonton,  2  Cr.  C.  C,  585. 

§  279.  In  the  district  of  Connecticut,  the  marshal  may,  upon  an  attachment  for  debt,  with- 
out a  mittimus,  commit  the  defendant  to  prison  for  want  of  bail.    Palmer  v.  Allen,  7  Cr.,  550. 

§  280.  Order  to  produce  prisoner. —  The  marshal,  being  called  upon  by  the  court  to  bring 
before  them  any  defendant  arrested  by  him  upon  any  original  writ  or  mesne  process,  accord- 
ing to  the  tenor  of  his  return,  and  failing  so  to  do,  will,  on  motion,  be  amerced  to  the  amount 
of  the  debt,  or  damages  and  costs,  and  judgment  will  be  enforced  therefor,  nisi,  the  second 
day  of  the  next  term.    Winter  v,  Simonton,  2  Cr.  C.  C,  585. 

§281.  Failure  to  sell  property. — If  the  sheriff  or  marshal  seizes  property  in  execution 
and  neglects  to  sell  it,  and  is  sued  for  his  neglect,  the  plaintiff  shall  recover  damages  to  the 
amount  of  what  the  property  would  have  produced  had  he  sold  it.  Dunlap  v.  West,*  2  Hay  w. 
(N.  C.\  846. 

§  2S2.  On  a  replevy  bond  the  marshal  is  required  to  take  one  or  more  sufficient  freehold, 
sureties,  otherwise  he  will  be  liable.    Bispham  v.  Taylor,  2  McL.,  855. 

§  283.  Where  bonds  are  made  payable  to  the  marshal  of  a  court,  he  has  a  right  to  collect 
them.  In  such  case  the  marshal  must  be  considered  as  a  trustee  tor  the  creditor.  Wallis  v. 
Thornton,  2  Marsh.,  422. 

§  284.  False  return. — After  a  rule  on  the  marshal  to  return  a  ca,  sa.,  issued  against  the 
defendants,  and  the  return  of  the  marshal  that  the  plaintiff  had  directed  him  not  to  senre 
the  writ  on  one  defendant,  and  that  the  other  could  not  be  found,  the  court  have  nothing 
more  to  do  with  the  rule ;  if  the  marshal  has  misconducted  himself  the  remedy  is  an  action 
for  a  false  return.    Segourney  v,  lograham,  2  Wash.,  336. 

§  285.  Arrears  of  taxes  on  property  sold. —  The  marshal  who  sells  certain  property  under 
a  venditioni  exponas  has  no  power  to  pay  the  tax  collector  the  arrears  of  taxes  on  the  prop- 
erty sold  out  of  the  proceeds  of  other  property  sold  under  the  same  writ.  Bleeker  v.  Bond, 
4  Wash.,  822. 

§  286.  Custody  of  goods  libeled.—  The  practice  in  New  York  of  giving  the  custody  of  goods 
libeled  to  the  marshal  is  erroneous ;  the  collector  is  legally  entitled  to  the  keeping  of  the  prop- 
erty.   Jewels  of  the  Princess  of  Orange,*  2  Op.  Att'y  OenU,  496. 

§287.  Aet  as  to  alien  enemies.—  The  marshals  of  the  several  districts  are  the  proper  offi- 
cers to  execute  the  orders  of  the  president,  under  the  act  relative  to  alien  enemies.  Locking- 
ton  17.  Smith,  Pet.  C.  C,  466. 

§  288.  Order  to  bring  money  into  eonrt.— After  the  marshal  is  commanded  by  the  writ  to 
bring  money,  the  proceeds  of  a  sale,  into  court,  he  may  pay  it  to  the  plaintiff  on  the  execu- 
tion, on  his  responsibility,  for  the  right  of  the  plaintiff  to  receive  it.  Wartman  v,  Conyng- 
bam.  Pet.  C.  C,  241. 

g  289.  The  marshal  of  the  District  of  Columbia  is  not  a  county  or  corporation  officer;  he 
has  the  powers  of  a  sheriff  in  executing  the  laws  of  the  United  States,  but  is  not  bound  to 
perform  all  the  duties  of  a  sheriff  under  the  state  laws.     Ex  parte  Ringgold,  3  Cr.  C.  C,  86. 

g  290.  The  marshal  of  the  District  of  Columbia  and  his  sureties  are  liable  to  account  for 
all  common-law  fines  and  forfeitures  received  by  the  marshal,  whether  on  execution  or  other- 
wise.   United  States  v.  Williams,  5  Cr.  C.  C,  619. 

§291.  The  marshal  of  the  District  of  Columbia  is  not  liable  for  fines  which  he  has  no  means 
of  collecting.     Levy  Court  v,  Ringgold,  2  Cr.  C.  C,  669. 

§  292.  The  marshal  has  no  right  to  expend  the  funds  of  the  levy  court  of  Washington 
County,  D.  C,  in  the  repair  of  the  jail  without  their  order.    Ibid, 
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§  293.  The  "act  concerning  the  District  of  Columbia,"  passed  March  8,  1801,  does  not  re- 
quire the  marshal  to  apply  to  the  district  attorney  for  executions  in  cases  of  fines  levied  by 
the  federal  circuit  court,  and  make  him  liable  for  neglecting  to  do  so,  if  no  execution  issued. 
The  Levy  Court  of  Washington  County  v,  Ringgold,  5  Pet.,  451. 

§294.  Snnimary  remedy  against. —  Under  a  statute  of  Mississippi,  relating  to  sheriffs,  a 
summary  process  against  a  marshal  might  be  resorted  to  in  order  to  enforce  the  payment  of 
a  debt,  interest  and  costs,  for  which  he  was  liable  by  reason  of  his  default;  that  the  courts  of 
the  United  States  could  not  enforce  the  payment  of  a  penalty  imposed  by  the  state  laws  in 
addition  to  the  money  due  on  the  execution ;  that  a  marshal  and  his  sureties  could  not  be 
proceeded  against,  jointly,  in  this  summary  way,  but  they  must  be  sued  as  directed  by  the 
act  of  congress.     Gwin  v.  Barton,  6  How.,  7. 

§  295.  A  statute  of  the  state  of  Mississippi,  passed  February  15,  1838,  provided  that  if  a 
sheriff  should  fail  to  pay  over  to  the  plaintiff  money  collected  by  execution,  the  amount  col- 
lected, with  twenty-five  per  cent,  damages  and  eight  per  cent,  interest,  might  be  recovered 
against  such  sheriff  and  his  sureties  by  motion  before  the  court  to  which  such  execution  was 
returnable.  A  marshal,  in  that  state,  and  his  sureties  cannot  be  proceeded  against,  jointly, 
in  this  summary  manner,  but  they  must  be  sued  as  directed- by  the  act  of  congress.  '  But  the 
marshal  himself  was  always  liable  to  an  attachment,  under  which  he  could  be  compelled  to 
bring  the  money  into  court ;  and  by  the  process  act  of  congress  of  May,  1838,  was  also  liable, 
in  Mississippi,  to  have  a  judgment  entered' against  himself  by  motion.  Gwin  v.  Breedlove,  2 
How.,  39. 

§  296.  Care  of  property. —  The  marshal  is  bound,  when  a  seizure  of  property  is  made  by 
him,  to  use  due  and  reasonable  diligence  to  keep  it  safe,  and  to  protect  it  from  injury,  but  ho 
is  not  authorized  to  insure  it,  unless  under  some  authority  of  the  owner.  Burke  v.  Brig  M.  P. 
Rich,  1  Cliff.,  609. 

§  297.  It  is  a  great  irregularity  for  the  marshal  to  keep  property  or  the  proceeds  thereof  in 
his  own  hands,  or  to  distribute  the  same  among  the  parties  entitled,  without  a  special  order 
from  the  court ;  but  such  an  irregularity  may  be  cured  by  the  assent  and  ratification  of  all 
the  parties  interested,  if  there  be  no  mala  fides.    The  Collector,  6  Wheat.,  194. 

§  298.  The  responsibility  of  a  marshal  for  the  safe  keeping  of  alcohol  seized  by  him  is  in  no- 
wise affected  by  the  fact  that,  at  a  period  subsequent  to  its  seizure  by  him,  a  collector  of  in- 
ternal revenue  claimed  that  the  property  had  been  at  all  times  in  his  possession,  under  entry 
for  deposit  in  a  United  States  bonded  warehouse,  where  the  property  seized,  if  constructively 
in  the  possession  of  the  collector,  was  found  in  an  exposed  position  on  a  wharf,  and  not  in 
charge  of  any  person  claiming  to  represent  said  collector,  or  claiming  that  it  was  in  his  cus- 
tody under  bond.  The  United  States  v.  Three  Hundred  Barrels  of  Alcohol,  1  Ben.,  73;  8  Int. 
Rev.  Rec,  105. 

§  299.  Commitment  to  Jail. —  When  there  is  an  order  of  commitment  to  a  county  jailer, 
and  the  marshal  has  executed  the  mittimus,  he  has  no  further  control  over  the  prisoner, 
and  is  not  responsible  for  any  escape  from  prison.  For  certain  purposes  and  to  certain  intents 
the  state  jail,  lawfully  used  by  the  United  States,  may  be  deemed  to  be  the  jail  of  the  United 
States,  and  that  keeper  to  be  the  keeper  of  the  United  States.  United  States  v.  Harden,  10 
Fed.  R.,  803;  4  Hughes,  455. 

§  800.  The  marshal  must  deliver  a  copy  of  the  mittimtis  to  the  jailer  as  his  authority  to 
hold  the  prisoner,  and  the  original  warrant,  with  due  entry  of  service,  must  be  returned  to 
the  proper  ofiicer.  A  jailer  ought  never  to  receive  a  prisoner  into  his  custody  without  some 
written  authority,  except  under  the  order  of  a  court  in  session.  When  the  marshal  or  hi^ 
deputies  have  arrested  a  person,  and  there  is  urgent  necessity  to  commit  him  to  jail,  they 
ought  to  furnish  a  copy  of  the  warrant  to  the  jailer  and  a  written  statement  of  the  causes 
which  induce  the  necessity  of  such  commitment.  Where  a  marshal  arrests  a  defendant  on  a 
capias,  he  has  power  to  take  a  recognizance  of  bail  as  sheriffs  do,  and  if  defendant  fails  to 
give  bail  he  may  commit  to  a  jailer,  but  he  ought  to  give  the  jailer  a  written  statement  of 
his  authority.  This  is  not  an  absolute  commitment,  as  the  marshal  can  take  the  prisoner  out 
of  custody  to  bring  him  into  court.    Ibid, 

§  801.  In  bankruptcy.—  It  is  the  duty  of  a  marshal  under  a  warrant  in  bankruptcy,  direct- 
ing him  to  take  possession  of  all  the  property  and  effects  of  the  bankrupt,  etc.,  to  collect  and 
hold  possession  until  the  assignee  is  appointed,  or  the  property  released  by  some  order  of 
court.  This  duty  is  not  limited  to  such  property  as  he  finds  in  the  actual  possession  of  the 
bankrupt,  but  extends  to  property  of  the  bankrupt  wherever  found.  But  he  does  this  on  his 
own  responsibility  for  not  only  a  faithful  but  a  correct  judgment  in  deciding  what  property 
to  seize.*  He  is  liable  to  suit  if  by  mistcJce  he  takes  possession  of  property  not  liable  to  seizure 
under  his  warrant.    Sharpe  v.  Doyle,  13  Otto,  686. 

§  802.  A  marshal  directed  by  a  provisional  warrant  to  seize  the  effects  of  a  bankrupt  is 
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b'able  to  the  injured  party  if  he  seizes  property  belonging  to  other  than  the  bankrupt.    In  re 
Marks.*  3  N.  B.  R.,  575. 

§  308,  The  marshal  has  the  authority,  under  a  warrant  issued  under  section  40  of  the  bank- 
rupt law,  to  hold  possession  of  property  claimed  by  others  than  the  bankrupt,  when  once  in 
possession,  and  to  take  possession  of  property  not  in  the  possession  of  the  bankrupt,  whether 
indemnified  or  not.  If  indemnified  it  is  his  duty  to  do  so.  His  authority  is  as  complete  in 
the  one  'case  as  in  the  other,  but  with  indemnity  he  is  bound  to  exercise  his  authority ;  with- 
out it,  he  may  exercise  it  or  not«  at  his  option.     In  re  Briggs,*  3  N.  B.  R,  6S8. 

§  804.  In  the  exeeatioii  of  admiralty  process  in  rem,  the  officer  should  take  actual  and 
manifest  possession,  and  hold  in  such  manner  that  inquirers  and  observers  may  learn,  or  see, 
that  he  has  such  possession.    The  Hibernia,  1  Spr.,  78. 

§  805.  Confliet  of  anthority. — ^A  bill  in  chancery  which  recites  that  the  complainants  had 
^recovered  a  judgment  at  law  in  a  court  of  the  United  States,  upon  which  an  execution  had 
iasued  and  been  levied  upon  certain  property  by  the  marshal ;  that  another  person,  claiming 
to  hold  the  property  levied  upon  by  virtue  of  some  fraudulent  deed  of  trust,  had  obtained  a 
process  from  a  state  court,  by  which  the  sheriff  had  taken  the  property  out  of  the  hands  of 
the  marshal ;  and  praying  that  the  property  be  sold,  cannot  be  sustained.  There  is  a  remedy 
at  law  in  such  a  case ;  the  marshal  might  have  brought  trespass  against  the  sheriff,  or  applied 
to  the  federal  court  for  an  attachment.    Knox  v.  Smith,  4  How.,  298. 

§  806.  A  marshal  exceeds  his  authority  in  taking  a  prisoner  from  the  custody  of  the  sheriff. 
He  should  make  a  return  of  the  fact  that  the  prisoner  was  held  in  custody  for  a  violation  of 
slate  law6.    United  States  v.  Wells,*  15  Int.  Rev.  Rec,  56. 

g  807.  Where  a  sheriff  claims  to  have  had  custody  of  a  vessel,  under  process  issued  by  a 
state  court,  at  the  time  that  the  marshal  undertook  to  seize  her  under  process  of  a  district 
oonrt  of  the  United  States,  he  can  bring  the  facts  before  the  court,  whose  officer  he  is,  and 
that  court  will  protect  his  custody,  or  he  may  apply  to  the  federal  court  by  petition,  praying 
it  to  instruct  its  officer  to  withdraw  from  the  vessel.  It  is  very  doubtful  if  he  has  the  power, 
by  making  himself  a  party  to  proceedings  in  rem  in  the  fecleral  court,  to  bring  proceedings 
pending  in  a  state  tribunal  before  the  court  for  adjudication  as  to  their  validity.  The 
Steamer  Circassian,  1  Ben.,  138. 

g  808.  The  conrt  will  not  dictate  to  the  marshal  what  retarn  he  shall  make  to  process 
in  his  hands.  He  must  make  his  return  at  his  peril,  and  any  person  injured  by  it  may  have 
his  legal  remedy  for  such  return.    Wortman  v.  Ck)nyngham,  Pet.  0.  C,  241. 

§  809.  The  marshal  is  responsible  for  the  execution  of  process,  and  should  be  left  free  to 
state  what  he  does  in  the  premises,  subject  to  his  responsibility  under  the  law.  The  court 
will  not  direct  him  to  amend  his  return.    The  Steamer  Circassian,  1  Ben.,  128. 

§  310.  Money  in  hand. — A  marshal  has  the  right,  primarily,  to  retain  money  in  his  hands, 
the  proceeds  of  sale  of  goods  sold  under  execution  .and  claimed  by  another  than  the  judg- 
ment debtor,  until  the  determination  of  a  suit  against  him  by  such  claimant.  And  in  the  case 
of  a  verbal  motion  for  an  order  to  deposit  the  money  in  court,  in  a  suit  upon  a  creditor*s  bill, 
there  being  no  allegation  that  the  funds  were  not  Bale  in  the  marshal's  hands,  supported  by 
affidavit,  nor  that  the  notice  of  the  motion  was  served  on  him,  and  no  evidence  of  collusion 
between  the  claimant  of  the  property  and  the  marshal,  nor  that  the  marshal  was  not  respon- 
sible, the  court  refused  to  grant  such  an  order.    Day  v,  Emerson,  6  Biss.,  56. 

§  811.  The  marshal  is  personally  answerable  under  the  terms  of  rule  41  of  the  supreme 
court,  and  of  rule  158  of  the  district  court  of  the  United  States  for  the  southern  district  of 
New  Tork,  for  failing  to  pay  moneys  attached  by  him  forthwith  into  court;  and  the  respon- 
sibility of  the  deputy  is  no  less  stringent.  The  Bark  Laurens,  Abb.  Adm.,  508;  United  States 
V.  Tlie  Brig  Lawrence,  7  N.  Y.  Leg.  Obs.,  174. 

§812.  Aets  after  expiration  of  term. —  A  marshal  has  the  power  to  amend  his  return  to 
process  after  his  office  has  expired.  Until  a  true  return  be  made,  the  process,  under  the  act 
of  September  24,  1789  (1  U.  S.  Stat,  at  Large,  88),  must  be  regarded  as  still  in  the  hands  of  the 
outgoing  marshal.     Cushing  v.  Laird,  4  Ben.,  70. 

%  318.  A  marshal  whose  time  has  expired  is,  for  the  performance  of  certain  duties,  still  an 
officer.    United  States  v.  Strobach,  4  Woods,  592. 

§  814.  If  the  marshal  die,  is  removed  from  office,  or  his  commission  expires,  he  has  no 
power  to  sell  if  he  has  made  a  levy,  but  another  execution  must  issue  to  his  successor.  Stew- 
art V.  Hamilton,  4  McL,  534. 

§815.  A  marshal,  like  a  sheriff,  is  bound,  after  the  expiration  of  his  term  of  office,  to  com- 
plete an  execution  which  has  come  to  his  hands  during  his  term;  and  an  execution  is  never 
completed  until  the  money  is  made  and  paid  over  to  the  plaintiff,  if  it  is  practicable  to  make 
it    McFarland  v,  Gwin,  8  How.,  717. 
§818.  The  removal  T>f  a  marshal  before  he  has  sold  real  estate  on  execution  in  his  hands 
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destroys  his  right  to  proceed ;  and  a  sale  of  land  after  such  removal  is  null  and  void.  United 
States  V.  Bank  of  Arkansas,  Hemp.,  460. 

§  81 7.  The  removal  of  a  marshal  would  not  affect  his  right  to  sell  personal  property  in  his 
possession  and  for  which  he  is  answerable.    Ibid, 

§  818.  Deputy. — A  person  was  regularly  appointed  by  a  late  marshal,  and  duly  sworn  as  a 
deputy,  but.no  return  was  made  by  the  marshal  to  the  district  judge  of  the  appointment. 
Such  omission  held  not  to  affect  the  legality  of  the  service  of  subpoenas  nor  the  right  of  the 
deputy  to  his  fees.    Wintermute  v.  Smith,  1  Bond.,  210. 

§  819.  A  deputy  marshal  is  an  officer  of  the  United  States,  authorized  to  serve  process,  and 
resistance  to  him  is  prohibited  by  the  twenty -second  section  of  act  of  April  80,  1790  (1  U.  S. 
Stat,  at  Large,  117).    United  States  v.  Tinklepaugh,  8  Blatch.,  435. 

§  820.  A  prison-bounds  bond  may  be  assigned  by  a  deputy  marshal.  Scott  v.  Wise,  I  Cr. 
C.  C,  478. 

g  821.  A  sale  of  treasury  notes  by  a  marshal  for  currency,  at  eight  per  cent  premium,  and 
a  payment  of  his  deputy  in  such  currency,  is  a  violation  of  the  law.  United  States  v.  Patter- 
son, 8  McL..  58. 

g  822.  Where  a  writ  of  ca.  resp.  comes  to  the  hands  of  a  deputy  marshal,  who  arrests  the 
debtor,  and  the  debtor  thereupon  pays  tg  the  deputy  the  amount  of  the  debt  for  which  he 
was  sued,  and  the  officer  discharges  the  debtor  from  custody  and  returns  the  writ,  "  debt 
and  costs  satisfied,"  this  is  not  an  official  act  which  binds  the  principal.  The  deputy  marshal 
is  a  mere  ministerial  officer,  and  he  has  no  right  to  adjust  the  debt  and  make  himself  respon- 
sible to  the  plaintiff.  He  is  bound  to  pursue  the  mandate  of  the  writ,  and  that  requires  him 
to  arrest  the  debtor  and  take  bail.  The  discharge  of  the  debtor  from  custody  without  taking^ 
bail  is  a  misfeasance  in  office  for  which  his  principal,  the  marshal,  is  responsible ;  but  he  is 
only  responsible  to  the  extent  of  the  injury  done  to  the  plaintiff.  If  the  return  of  the  deputy 
shows  that  no  bail  was  taken,  and  the  plaintiff,  by  taking  out  other  process,  could  have  se- 
cured his  debt,  the  loss  of  the  debt  to  the  plaintiff  is  not  the  necessary  legal  consequence  of 
the  conduct  of  the  deputy,  ancT  no  injury,  in  a  legal  sense,  is  done  to  the  plaintiff.  United 
States  V.  Moore,  2  Marsh.,  317. 

§  828.  A  plaintiff  has  a  right  to  direct  a  deputy  marshal  to  receive  a  certain  description  of 
money  in  satisfaction  of  an  execution';  but  the  deputy  then  acts  as  agent  of  the  plaintiff  and 
not  of  the  marshal.  If,  therefore,  the  plaintiff,  when  he  does  this,  gives  to  the  deputy  mar- 
shal other  instructions,  which  are  disobeyed,  the  marshal  himself  is  not  responsible,  but  the 
plaintiff  must  look  to  the  deputy.    Gwin  v.  Buchanan,  4  How.,  1. 

§  824.  A  deputy  marshal  is  an  officer  of  the  court,  amenable  to  its  jurisdiction  for  malfeas- 
ance in  office  by  summary  order  or  attachment  for  contempt.  The  Bark  Laurens,  Abb.  Adm., 
508;  United  States  v.  The  Brig  Lawrence,  7  N.  Y.  Leg.  Obs.,  174. 

§  825.  A  marshal  is  answerable  for  the  acts  of  his  deputy  done  colore  officii  although  without 
his  knowledge  or  recognition;  and  in  respect  to  moneys  collected  or  taken  by  the  deputy,  the 
party  entitled  to  them  can  have  his  remedy  by  process  of  attachment  against  the  marshal 
personally.  The  Bark  Laurens,  Abb.  Adm.,  508;  United  States  v.  The  Brig  Lawrence,  7 
N.  y.  Leg.  Obs.,  174. 

§  826*  A  marshal  is  responsible  for  the  defaults  and  misfeasances  of  his  deputies,  but  the 
keeper  of  a  state  jail  is  neither  in  fact  nor  in  law  his  deputy,  and  the  marshal  is  not  liable  for 
the  escape  of  a  prisoner  committed  to  the  custody  of  such  keeper.  Randolph  v,  Donaldson,* 
9  Cr.,  76. 

§827.  A  marshal  may  appoint  a  deputy  to  perform  a  particular  service  upon  general  prin- 
ciples ;  and  under  section  788  of  the  Revised  Statutes,  where  by  the  laws  of  a  state  a  sheriff 
may  appoint  a  person  to  perform  a  special  service,  the  marshal  has  the  same  authority.  Such 
appointee  is  an  officer  de  facto,  and  a  person  summoned  by  him  cannot  dispute  his  authority 
for  the  reason  that  he  has  not  taken  the  oath  of  office.    Hyman  v,  Chales,*  12  Fed.  R.,  855. 

§  828.  A  marshal  is  responsible  for  the  acts  of  his  deputies  while  acting  in  the  line  of  their 
duty,  but  beyond  this  he  is  not  responsible.  Where  a  deputy  received  the  principal  part  of 
the  amount  due  on  a  judgment,  after  the  return  of  the  execution,  when  he  had  no  authority 
to  receive  it,  the  marshal  cannot  be  held  responsible.  But  as  the  deputy  has  received  the 
money  under  the  assumed  authority  of  the  process  of  the  court,  he  may  be  ordered  to  pay  it 
over  to  the  plaintiff,  and  in  case  of  his  refusal  so  to  do  he  may  be  attached.  Bagley  v,  Yates,* 
3  McL.,  465. 

§  829.  A  marshal  is  answerable  for  the  misconduct  of  his  deputy.  If  the  deputy,  who 
served  a  writ  of  replevin  and  took  the  statutory  bond,  erased  the  name  of  the  principal  with- 
out the  direction  of  some  one  havinii:  authority,  he  violated  a  plain  duty  and  his  principal  is 
liable.  But  if  the  attorney  for  the  plaintiff  gives  such  directions  to  the  deputy  as  are  calcu- 
lated to  mislead  him,  the  marshal  is  not  chargeable.    So,  where  the^  deputy  marshal  took  a 
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bond  offered  by  tbe  defendant,  sif^ned  by  himself  and  a  surety,  to  the  plaintifiTs  attorney,  who 
objected  to  the  surety  and  stated  that  the  bond  would  be  satisfactory  with  a  certain  surety's 
name  on  it,  but  that  he  would  not  have  the  plaintiff  on  the  bond  at  all,  and  the  deputy,  after 
the  bond  had  been  executed  by  the  proposed  surety,  told  the  plaintiff  that  his  name  was  not 
desired  on  the  bond  at  all,  and  the  plaintiff,  in  the  deputy's  presence,  erased  his  name,  thus 
rendering  the  bond  void,  it  was  held  that  if  the  erasure  was  found  by  tbe  jury  to  have  been 
made  in  consequence  of  the  direction  of  tbe  attorney,  the  marshal  would  not  be  liable.  Rogers 
n  The  Marshal,  1  Wall.,  644. 

§  SSO.  A  marshal  may  depute  a  person  specially  to  execute  a  process  or  arrest  a  vessel.  The 
Tug  E.  W.  Gorgas,  10  Ben.,  460. 

§  8S1.  Under  the  laws  of  New  York,  a  sheriff  or  under-sheriff,  by  instrument  in  writing, 
may  depute  persons  to  do  particular  acts,  which  term  includes  the  service  of  writs,  and  a 
marshal  of  a  court  of  the  United  States  has  the  same  power.    Ibid, 

^  S32.  Powers  of  a  sheriff*. —  Under  section  788,  Revised  Statutes,  the  marshals  in  each 
state,  in  executing  the  laws  of  the  United  States,  have  the  same  powers  as  sheriffs  in  execut- 
ing the  laws  of  the  state.    United  States  v.  Harden,'  10  Fed.  R.,  802 ;  4  Hughes,  455. 

§  883.  It  seems  that  by  virtue  of  section  788  of  the  Revised  Statutes,  which  is  a  re-enact- 
ment of  statutes  1861,  chapter  25,  section  7  (12  Stat.,  p.  282),  and  that  again  a  re-enactment  of 
statutes  1795,  chapter  86,  section  9  (1  Stat.,  p.  425),  marshals  have  such  powers  as  sheriffs  had 
on  the  29th  day  of  July,  1861,  the  date  of  the  passage  of  said  act  of  1861,  and  such  powers  are 
not  affected  by  a  restrictive  state  statute  passed  in  1877.  Such  acts  of  congress  are,  however, 
empowering  and  not  restrictive  statutes,  and  it  is  not  within  their  purview  to  take  away  or 
limit  the  powers  of  important  executive  officers.    The  Tug  E.  W.  Gorgas,  10  Ben.,  460. 


V.   MiSCBLLANBOUS. 

§  884.  Failure  to  take  oath.— Under  the  ordinance  of  the  constitution  of  Missouri,  popu- 
larly called  the  "  ousting  ordinance,'*  providing  for  the  taking  of  an  oath  of  loyalty  by  offi- 
cers of  the  state,  or  of  a  municipal  corporation,  and  vacating  the  offices  of  those  who  failed 
lo  do  80,  the  officers  of  the  city  of  Ste  Genevieve  having  failed  to  take  tbe  prescribed  oath, 
their  official  existence  came  to  an  end.  Welch  v,  Ste  Genevieve,  10  Am.  L.  Reg.  (N.  S.),  512; 
1  Dill.,  ISO;  14  Int  Rev.  Rec,  93. 

§  889.  Where  a  notary  public  falsely  and  corruptly  certifies  to  the  execution  of  a  deed  by 
a  party  not  before  him,  he  is  liable  in  damages  to  the  purchaser  of  property  under  such  deed, 
bat  not  to  his  grantee  or  assignee.    Ware  v.  Brown,  2  Bond,  267. 

§  888.  Wrongful  acts. —  Where  gold  certificates  were  taken  to  the  sub-treasury  to  be  ex- 
changed for  gold,  and,  upon  a  representation  that  it  was  necessary,  were  left  over  night  for 
examination,  and  the  officer  receiving  said  certificates  treated  them  as  though  received 
from  a  party  indebted  to  him  for  government  funds  lent  said  party,  and  canceled  and 
transmitted  them  to  Washington,  the  government  is  not  relieved  of  its.  obligation  iucurred 
to  the  owner  of  the  certificates  to  pay  their  amount  in  coin,  by  the  wrongful  act  of  its  offi- 
cer subsequent  to  the  receipt  of  said  certificates.  Bank  of  Boston  v.  United  States,  10  Ct.  CI., 
519:  United  States  v.  State  Bank,  6  Otto,  80. 

8  887.  The  collector  of  a  port  is  liable  where  goods,  deposited  in  a  warehouse  under  the 
act  of  August  6,  1846  (9  U.  S.  Stat,  at  Large,  53),  are  lost  in  consequence  of  his  personal  negli- 
gence. Such  negligence  cannot  be  inferred  from  the  mere  loss  of  the  goods.  He  is  not  lia- 
ble for  the  negligence  of  his  subordinates.  Quere,  whether  in  an  action  against  the  storekeeper 
or  subordinate  officer  in  charge  of  the  goods,  his  negligence  could  be  inferred  from  their  loss. 
Brissac  r.  Lawrence,  2  Blatch.,  121. 

§388.  The  secretary  of  war  had  no  authority  in  1818,  under  any  act  of  congress,  or  the 
army  regulations,  to  appoint  an  agent  of  fortifications.  United  States  v.  Maurice,  2  Marsh, 
K  (?§  8-17). 

§  888.  Commissioners  or  board  of  superrisors  of  a  county,  in  the  exercise  of  their  general 
powers  as  such,  have  no  authority  to  subscribe  stock  to  railroads,  and  bind  the  people  of  the 
county  to  pay  bonds  issued  for  that  purpose,  without  special  authority  conferred  upon  them 
by  the  legislature.    Sheboygan  Co.  v,  Parker,  d  Wall.,  93. 

§  840.  The  presentation  of  a  false  claim  against  the  government  to  a  district  or  circuit 
court  for  approval  is  a  presentation  of  such  claim  to  an  officer  in  the  civil  service  of  the 
United  States,  within  the  meaning  of  section  5438,  Revised  Statutes.  United  States  v.  Stro« 
bach,  4  Woods,  592. 

§  841.  A  commissioner  has  no  authority  to  make  the  warrant  issued  by  him  returnable  be- 
fore another  commiasioner.    In  re  Crittenden,  2  Flip.,  212. 
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§§  342-3&3.  OFFICERS. 

§  842.  The  power  gUen  to  pilot  eommiMloneni  by  the  act  of  the  legislature  of  Oregon  of 
October  28,  1868,  to  examine  pilots,  and  grant  or  refuse  them  licenses,  caunot  be  delegated. 
The  California,  1  Saw.,  596. 

§  d48«  Tax  commissioners.— An  act  of  congress  of  July  20,  1868  (15  Stats,  at  Larg<>,  123), 
declaring  **  that  the  acts  and  proceedings  which  have  been  had  or  performed  by  any  two  of  the 
tax  commissioners,  in  and  for  the  state  of  Arkansas,  shall  have  the  same  force  and  effect  as  if 
had  and  performed  by  all  three  of  said  commissioners,"  does  not  give  validity  to  the  acts  of 
two  commissioners  unless  Ihere  were  three  commissioners  in  office.  Schenk  v.  Peay,  1  DHL, 
267;  1  Ch.  L.  N.»  363;  lO»Int.  Rev.  Rec,  54. 

§  844.  The  shipping  eommissiouer  has  the  power  to  appoint  clerks  and  deputies,  undersea- 
tion  4505,  Revised  Statutes.  In  re  Accounts  of  the  Shipping  Commissioner  of  the  Port  of  New 
York.  16  Blatch.,  92. 

§345.  A  magristrate  is  a  person  intrusted  with  power,  as  a  public  civil  officer.  Gordon  v. 
HobarC,  2  Sumn.,  401. 

§  846.  An  overseer  of  a  road  in  Virginia,  who  has  not  been  notified  of  his  appointment,  is 
not  liable  to  the  penalty  of  the  act  of  Virginia  of  January  5, 1786.  United  States  v.  Custis,  1 
Cr.  C.  C,  417. 

§  847.  A  Justice  of  the  peace  in  the  District  of  Columbia  is  not  an  officer,  judicial  or  exec* 
utive,  of  the  government  of  the  United  States,  and  is  liable  to  militia  duty.  Wise  v.  Withers, 
1  Cr.  a  C.  262. 

§  848.  A  Judgment  against  an  officer  cannot  be  binding  upon  the  state  as  a  matter  adjudi- 
cated between  the  state  and  the  plaintiff.     Adams  v.  Bradley,  5  Saw.,  217. 

§  849.  The  publication  of  advertisements  by  the  superintendent  of  Indian  alfairs  for 
Oregon  in  two  newspapers,  when  such  publication  was  authorized  by  the  general  order  signed 
by  the  commissioner  of  Indian  affairs  and  directed  by  the  pi^edecessor  of  the  superintend- 
ent, was  held  to  be  authorized  by  the  secretary  of  interior  under  section  8828  of  the  Revised 
Statutes,  and  the  expense  was  allowed  as  a  credit  to  said  superintendent  United  States  v. 
Odeneal,*  7  Saw..  451. 

§  850.  A  leTee  board  being  incorporated  by  a  statute  of  the  state  Of '  Mississippi,  atid  the 
offices  of  commissioners,  secretary  and  treasurer  of  said  board  being  abolished  by  a  subse- 
quent act  of  the  legislature,  and  the  auditor  of  public  accounts  and  the  treasurer  of  the  state 
being  constituted  and  appointed  the  levee  board  by  said  act,  **  it  being  the  intent  and  pur- 
pose of  this  act  to  substitute  the  auditor  of  the  state  and  the  treasurer  thereof,  ex  officio,  as 
such  commissioners,  secretary  and  treasurer"  of  said  board,  etc.,  it  was  held  that  the  statute, 
while  It  abolished  the  offices  of  the  commissioners  who  previously  constituted  the  bond,  did 
not  dissolve  or  extinguish  the  corporation,  but  merely  substituted  the  state  treasurer  and  the 
auditor  of  accounts  as  the  members  of  that  corporation,  and  that  a  suit  having  been  com- 
menced against  the  old  board  could  be  pi*osecuted  against  the  new  one,  and  that  a  motion  to 
dismiss  the  bill  because  the  levee  board  had  been  abolished  should  be  overruled,  and  that  the 
treasurer  and  auditor  describing  themselves  by  their  individual  names  as  treasurer  and  audi- 
tor respectively,  and  also  as  ex  officio  the  levee  board,  could  appeal  from  a  final  decree  in  said 
suit.     Hemingway  v,  Stansell,  16  Otto,  899. 

§  851.  Under  the  acts  of  congress  the  postmaster-general  has  power  to  discontinue  a 
postoffice,  notwithstanding  the  postmaster  has  been  appointed  by  the  president,  by  and  with 
the  advice  and  consent  of  the  senate;  the  incumbent  accepting  the  appointment  subject  to 
the  legal  contingency  that  the  postoffice  may  be  discontinued.  In  such  event  lie  ceases  to  be 
postmaster,  because  there  is  no  longer  a  postoffice  at  the  place.  Ware  v.  United  States,  4 
Wall..  617. 

§  85S.  An  appointment  of  a  Judge,  by  a  military  governor  of  Louisiana,  during  the  war 
is  purely  military,  and  is  subject  to  revocation  whenever  in  the  judgment  of  the  military  gov- 
ernor it  is  either  necessary  or  expedient.  When  the  constitution  was  adopted  during  the  war. 
under  military  orders,  and  Hahn  was  elected  governor,  he  had  as  military  governor  the  same 
right  as  his  predecessor  to  revoke  the  appointment.  If  the  situation  was  changed,  and  the  civil 
constitution  of  the  state  was  in  full  operation,  independent  of  military  control,  the  authority 
derived  from  the  appointment  of  the  military  governor  ceased  of  necessity.  Handlin  r. 
Wickliffe,  12  Wall.,  173. 

§  858.  Custom-bouse  officers  have  an  inchoate  interest  in  a  forfeiture  upon  a  seizure,  but 
it  may  be  defeated  by  a  remission  by  the  secretary  of  the  treasury.  They  cannot  be  said  to 
have  a  vested  right  upon  condemnation,  but  their  interest  continues  conditional,  and  the  con- 
demnation only  ascertains  and  determines  the  fact,  on  which  the  right  is  consummated, 
should  no  remission  t£ike  place.  Such  a  remission,  in  ah  action  against  a  marshal  for  failure 
to  levy  a  venditioni  exponas,  was  said  to  operate  as  a  supersedeas  to  the  execution,  and  the 
maishaLwas  held  not  liable.    United  States  v.  Morris,*  10  Wheat.,  246. 
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§  854.  Judicial  fanetlons.—  The  act  of  congress  of  2d  March,  1867,  supplementary  to  the 
seTeral  former  acts  abolishing  imprisonment  for  debt»  in  its  concluding  words  provides,  **  but 
all  such  proceedings  shall  be  had  before  some  one  of  the  commissioners  appointed  by  the 
United  States  circuit  court  to  take  bail  and  affidavits.*'  The  objection  that  these  words  confer 
an  independent  judicial  function,  and  that  congress  cannot  constitutionally  make  such  a 
function  exercisable  by  any  officer  who  is  not  appointed  by  the  president  with  the  consent  of 
the  senate,  cannot  prevail.    In  re  Russell  v,  Thomas,*  10  N.  B.  R.,  14;  10  Phila.,  289. 

§  869.  The  action  of  two  out  of  three  commissioners,  to  all  of  whom  was  confided  a  power 
to  be  exercised,  cannot  be  upheld  when  the  third  took  no  part  in  the  transaction,  and  was 
ignorant  of  what  was  done,  gave  no  implied  assent,  and  was  neither  consulted  by  them,  nor 
had  any  opportunity  to  exert  his  legitimate  influence  in  the  determination  of  the  course  to  be 
pursued.    Peay  v.  Schenck,  1  Woolw.,  175. 

§  S»6.  Where  the  law  required  a  board  of  three  commissioners,  and  the  third  commissioner, 
although  nominated  and  confirmed,  did  not  qualify  or  enter  upon  the  duties  of  his  office, 
there  was  no  board  of  commissioners  in  existence.     Ibid, 

§  857.  Under  the  organic  law  of  the  territory  of  Utah  the  territorial  attorney-general  and 
not  the  district  attorney  of  the  United  States  is  the  proper  person  to  prosecute  offenses  against 
the  laws  of  the  territory.    Snow  v.  United  States,*  18  Wall,  817. 

§  848.  The  territorial  marshal  of  Utah  is  not  a  federal  officer,  and  his  bailiwick  being  co- 
extensive with  the  territory,  he  is  not  therefore  a  township,  district  or  county  officer.  He  ifr 
included  amongst  "all  officers  not  herein  otherwise  provided  for,"  and  must  be  nominated, 
and,  by  and  with  the  advice  and  consent  of  the  legislative  council,  appointed  by  the  governor. 
(Organic  Act,  sec.  7.)  The  Utah  statute  providing  for  the  election  of  a  marshal  by  vote  of  both 
houses  of  the  legislative  assembly,  so  far  as  it  conflicts  with  the  organic  act,  is  null  and  void. 
One  commissioned  as  marshal  by  the  governor,  therefore,  will  be  recognized  as  de  facto  terri- 
torial marshal,  rather  than  one  elected  by  the  legislative  assembly.    Duncan  v.  McAllister,* 

I  Utah  Ty,  81. 

§  359.  A  collector  of  internal  reyenue  cannot  revise  nor  refuse  to  enforce  an  assessment 
regularly  made  b}*  the  assessor  in  the  exercise  of  the  latter's  jurisdiction.  The  duties  of  the 
collector  in  the  enforcement  of  the  tax  assessed  are  purely  ministerial.    Erskine  v.  Hohnbach, 

II  Wall.,  618. 

§  860.  Special  treasury  agents  charged  with  the  duty  of  collecting  "abandoned  or  capt- 
ured property  "  were  required  to  pay  into  the  treasury  of  the  United  States  the  proceeds  of 
property  sold  by  them  as  abandoned  or  captured,  and  they  transcended  their  powers  when 
they  assumed  to  surrender  such  property  which  came  into  their  hands,  or  to  distribute  its 
proceeds  after  sale  to  those  claiming  them.  But  where  these  duties  were  disregarded,  and 
the  proceeds  paid  to  persons  falsely  pretending  to  be  the  owners  of  the  property,  the  real 
owner  has  no  right  of  action  against  the  government  on  account  of  such  wrongful  act  of  said 
agents.     Spencer  v.  United  States,*  8  Ct.  CI.,  288. 

§  881.  A  recelYcr  of  pnblle  money  is  individually  responsible  for  all  money  received  in  his 
public  capacity.  And  when  the  action  against  him  is  for  money  had  and  received,  and  the 
account  charges  money  and  stock,  it  is  held  that  stock  is  receivable  as  money  at  par,  and  that 
T7here  the  balance  claimed  is  reduced  by  the  verdict  of  the  jury,  which  is  for  money  onl}', 
below  the  amount  of  cash  claimed,  the  just  inference  is  that  the  stock  balance  has  been  ex- 
tinguished by  the  vouchers  produced  on  the  trial  in  the  court  below.  Walton  v.  United 
States,*  9  Wheat.,  631. 

§  36S.  The  officers  of  the  qnarterm aster's  department  at  Key  West  had  no  right  during 
the  war  to  hire  for  the  United  States  premises,  the  title  to  which  was  invalid  by  circum- 
stances known  to  the  officers  at  the  time  the  lease  was  made.  And  the  United  States  did  not 
become  by  such  action  of  said  officers  parties  to  the  lease  nor  liable  thereupon.  (Peck,  J., 
dissented.)    Filor  v.  United  States,*  8  Ct.  CI.,  25. 

1^  868.  An  acting  assistant  quartermaster  at  Key  West  cannot  bind  the  United  States  to  a 
lease  of  premises  for  the  use  of  the  quartermaster's  department,  or  any  branch  of  it,  without 
the  approval  of  the  quartermaster-general.  Until  such  approval,  his  action  fixes  no  liability 
on  the  government.  It  matters  not  that  such  lease  was  approved  by  the  commanding  officer 
at  Key  W^est.  Nor  can  the  unauthorized  acts  of  such  officers  estop  the  government  from  in- 
sisting on  their  invalidity,  however  beneficial  they  may  have  proved.  Filor  v.  United  States, 
»  WaiL,  4a. 

§  884.  Pay  and  expenses.--  If  the  duties  and  services  of  an  appointee  by  the  secretary  of 
the  navy  turn  out  to  be  more  onerous,  important  and  expensive  than  was  contemplated  when 
the  contract  between  him  and  the  secretary  was  made,  they  nevertheless  cannot  change  that 
contract,  but  they  afford  a  good  reason  for  modifying  it  or  making  a  new  one,  of  for  tlie  ex- 
ercise of  the  secretary's  discretion  in  making  allowances  to  meet  these  unexpected  contingent 
cifia.    United  States  v.  McCall/  Qilp.,  568. 
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§  865.  The  items  in  an  account  of  an  agent  suspended  by  one  secretary  of  the  navy  inaj  be 
allowed  by  a  subsequent  one,  but  once  allowed,  they  cannot  afterwards  be  brought  into  ques- 
tion by  tbe  United  States.    Ibid. 

%  306*  A  United  States  commisBloner  is  a  magistrate  of  the  government,  exercising  func- 
tions of  the  highest  importance  to  tbe  administration  of  justice.  He  is  an  examining  and 
committing  magistrate,  bound  to  hear  complaints  of  the  commission  of  offenses  against  the 
laws  of  the  (Jnited  States  in  his  district,  to  cause  the  offender  to  be  arrested,  to  examine  into 
the  mattera  charged,  to  summon  witnesses  for  the  government  and  for  the  accused,  and  to 
commit  for  trial  or  discharge  from  arrest  according  as  the  evidence  tends  or  fails  to  support 
the  accusation.     United  States  v,  Schumann,  2  Abb.,  523;  7  Saw.,  489. 

§  867.  While  a  charge  is  under  investigation  before  either  the  commissioner  or  the  grand 
jury,  the  district  attorney  has  no  absolute  power  over  the  case.  "His  duty  requires  him  to  at- 
tend the  sessions  of  the  grand  jury,  to  advise  that  body  upon  points  desired,  to  examine  wit- 
nesses, and  to  draw  indictmentB  when  directed.  But  he  cannot  control  the  action  of  that 
body.  After  indictment,  and  before  trial,  his  authority  may  be  said  to  be  absolute.  He  can 
enter  a  nolle  prosequU  even  without  the  consent  of  the  court.  After  trial  has  commenced, 
he  can  do  so  with  the  consent  of  the  defendant.  United  States  v,  Schumann,  2  Abb.,  523;  7 
Saw.,  439. 

§  808.  United  States  commissioners  are  not  conservators  of  the  peace  and  have  no  control 
of  police  regulations  in  their  districts  except  where  express  powers  are  conferred  by  a  statute 
of  the  United  States.  Their  powers  and  duties  are  confined  in  criminal  matters  to  those 
necessarily  exercised  as  examining  and  committing  magistrates,  and  within  this  jurisdiction 
they  must  conform,  as  near  as  may  be,  to  the  forms  and  procedure  required  by  law  of  justices 
of  the  peace.  Tbe  powers  and  duties  of  a  commissioner  are  co-extensive  with  the  limits  of 
the  judicial  district  in  which  he  is  appointed,  and  he  may  commit  a  prisoner  to  the  jailer  of 
the  county  in  which  the  United  States  court  is  held,  but  it  is  best  to  commit  to  the  jailer 
of  the  county  of  residence,  that  the  prisoner  may  have  convenient  opportunity  of  procuring 
baiL  If  the  commitment  be  to  the  last-mentioned  jail  without  any  qualification,  the  com- 
missioner has  no  further  control  over  the  prisoner  except  to  admit  him  to  bail.  Under  a 
statute  of  the  state  of  North  Carolina,  justices  of  the  peace  have  power  to  let  to  bail  persons 
committed  to  prison  charged  with  crime  not  capital,  and  the  recognizance  must  be  filed  with 
the  clerk  of  the  court  of  trial.  Commissioners  have  similar  powers  in  United  States  cases. 
When  a  prisoner  desires  to  give  bail,  the  commissioner  need  not  go  to  the  jail,  but  may  issue 
a  warrant  to  the  marshal  or  his  deputy  to  bring  the  prisoner  before  him  at  some  convenient 
place  for  the  purpose  of  accepting  bail.  United  States  v.  Harden,  10  Fed.  R.,  802;  4  Hughes, 
455. 

§  860.  A  nary  agent  may  at  the  time  of  being  such  be  also  an  acting  puraer.  There  is  no 
law  which  prohibits  a  person  from  holding  two  offices  at  the  same  time.  United  States  v. 
White,  Taney,  152. 

§  370.  The  ofiSce  of  navy  agent  had  no  existence  prior  to  the  passage  of  the  act  of  March 
3,  1809.  Under  the  act  of  1809,  the  phrase  *' permanent  agents'*  signifies  those  appointed 
by  the  president  with  the  advice  and  consent  of  the  senate.  And  a  navy  agent  appointed  by 
the  president  with  the  advice  and  consent  of  the  senate  is  such  a  permanent  agent,  whether 
he  is  a  foreign  or  domestic  agent,  and  his  compensation  is  regulated  by  said  act.  Armstrong 
V.  United  States,*  Gilp.,  399. 

§  871.  A  snperintendent  of  Indian  affairs  has  a  right,  under  section  3828  of  the  Revised 
Statutes,  to  advertise  for  proposals  to  furnish  supplies,  in  newspapers  in  which  he  was  author- 
ized to  publish  such  advertisements,  by  a  general  order  made  and  issued  by  the  secretary  of 
the  interior  and  signed  by  the  commissioner  of  Indian  affairs,  and  directed  to  the  predecessor 
of  such  superintendent.  And  the  expense  of  such  advertisements  must  be  allowed  such 
superintendent  in  his  accounts.    United  States  i;.  Odeneal,  10  Fed.  R.,  616;  7  Saw.,  451. 

§  872.  An  Indian  agent  cannot  exceed  the  limit  of  an  amount  which  he  was  authorized  to 
expend  in  the  erection  of  an  agency  house,  and  if  he  does  so  exceed  his  instructions  the  loss 
must  fall  on  him,  although  his  disbursements  were  made  with  economy.  United  States  v; 
Duval,*  Gilp.,  856. 

§  878*  An  Indian  agent  cannot  charge  the  United  States  for  money  expended  on  land  re- 
served to  the  Indians,  and  upon  their  credit.    J&id. 

§  874.  A  sub-Indian  agent  cannot  draw  drafts  so  as  to  charge  the  United  States.  Jackson 
V,  United  States,*  1  Ct.  CL,  260;  Fremont  v.  United  States,*  2  Ct  CI.,  461. 

§  875.  The  statute  of  Nerada  in  regard  to  the  duties  of  the  attorney-general,  defining  them 
to  be  to  appear  and  defend  the  interests  of  the  state  in  those  cases  where  the  state  may  be 
rightfully  sued,  may  make  it  desirable  that  he  should  appear  and  defend  officers  of  the  state  or 
even  others  where  the  interests  of  the  state  may  be  affected ;  but  it  does  not  authorize  parties 
to  sue  the  state  nor  does  his  appearance  confer  jurisdiction  to  determine  the  rights  of  the 
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state,  and  the  state  is  not  concluded  by  a  judgment  in  any  such  case.  Adams  v.  Bradley,  5 
Saw.,  217. 

§  876.  Compengation. —  A  suit  cannot  be  maintained  by  an  agent  employed  by  a  marshal 
for  services  rendered  in  taking  care  of  a  bankrupt's  estate.  If  the  marshal  fraudulently 
refuses  to  pay  his  agent  for  such  services  he  may  apply  to  a  court  of  bankruptcy  for  relief. 
Bumsey  r.  Wolcott,*  1  Wyom.  Ty,  259.    See  Fbes  and  Salaries. 

§  S77.  An  agent  not  appointed  under  the  act  of  congress  of  March  3,  1809,  but  appointed 
under  a  general  authority,  lawfully  exercised  by  the  secretary  of  the  navy,  to  appoint  agents 
of  the  department,  is  not,  properly  speaking,  a  navy  agent  nor  an  oflftcer  of  the  United  States, 
but  the  agent  of  the  secretary  or  his  department,  and  his  duties  and  compensation  must  be 
regulated  by  the  agreement  between  him  and  the  secretary.  United  States  v.  McCall,*  Gilp., 
563. 

§  878.  A  person  was  appointed  a  special  agent  of  the  interior  department  without  compen- 
sation, except  such  fees  as  were  then  or  might  thereafter  be  authorized  by  said  department, 
to  collect  and  pay  over  to  the  Indians,  whose  attorney  he  was,  their  claims  for  military  serv- 
ices. As  it  does  not  appear  that  he  was  appointed  in  pursuance  of  any  law  of  congress,  or 
that  his  compensation  was  fixed  by  law,  but  that  he  was  to  be  paid  out  of  funds  collected  for 
the  Indians  such  fees  as  the  secretary  of  the  interior  might  allow,  his  appointment  being 
limited  in  its  duration  and  specific  in  its  objects,  he  did  not  become  by  such  appointment,  or 
by  a  bond  given  by  him  for  the  faithful  performance  of  his  duties,  an  officer  within  the  mean- 
mg  of  the  sixteenth  section  of  the  act  of  1846.  Case  of  J.  W.  Wright,*  13  Op.  Att'y  Gen'l, 
588. 

g  879.  In  a  suit  against  a  deputy  postmaster  on  his  bond,  to  recover  amount  due  upon  cer- 
tain quarterly  accounts,  the  defendant,  in  his  rejoinder  to  plaintiff's  replication,  averred  that, 
but  for  the  unlawful  discontinuance  of  the  postoffice,  mailable  matter  would  have  passed 
through  sufficient  to  have  authorized  an  allowance  of  commissions  at  the  rate  of  $2,000  per 
annum,  and  that  said  commissions  so  wrongfully  withheld  from  him  exceeded  the  balance 
claimed  by  the  United  States.  The  plaintiff  demurred.  Held,  that  the  admission  that  the 
commissions  were  wrongfully  withheld  meant  that  the  defendant  was  wrongfully  prevented 
from  earning  commissions;  that  defendant's  claim  was  a  claim  for  damages  for  such  wrong- 
ful prevention;  that  no  commissions  could  have  been  earned  in  this  case,  and  that  the  depart- 
ment possessed  no  authority  to  make  any  other  allowance ;  and  further,  that,  as  a  claim  for 
damages,  defendant's  claim  was  required  to  be  presented  to  the  auditor  of  the  postoffice,  and 
sot  having  been  so  presented  and  disallowed,  it  could  not  be  sustained,  unless  it  appeared  that 
the  defendant  was  then  in  possession  of  vouchers  not  before  in  his  power  to  procure,  and  that 
he  was  prevented  from  presenting  the  claim  for  credit  to  the  auditor  by  unavoidable  acci- 
dent.    Ware  v.  United  States,  4  Wall.,  617. 

§  880.  In  an  action  against  an  officer  of  the  army  to  recover  money  for  which  he  has  failed 
to  account,  to  enable  him  to  obtain  credit  for  extra  compensation  for  disbursements  made,  or 
for  extra  services  performed  by  him,  he  must  show  that  such  disbursements  or  such  services 
were  such  as  were  not  ordinarily  attached  to  the  duties  of  his  office,  and  that  such  disburse- 
ments were  made,  or  such  services  performed,  under  the  sanction  of  the  government,  or  under 
circumstances  of  peculiar  emergency,  such  as  rendered  the  extra  labor  and  responsibility  as- 
sumed by  said  officer  necessary.     United  States  v.  Ripley,*  7  Pet.,  18. 

g  881.  A  navy  agent  is  entitled  to  compensation  for  the  distribution  of  stores  furnished  by 
the  government,  and  not  purchased  by  htm;  to  a  reasonable  charge. for  clerk  hire;  to  dam- 
ages entailed  by  reason  of  the  protest  of  drafts  not  paid,  under  a  mistake  of  fact,  by  the  gov- 
ernment, and  to  compensation  for  articles  purchased  by  him  and  received  by  the  government, 
although  purchased  without  authority,  but  not  for  services  after  the  revocation  of  his  ap- 
pointment, or  the  expenses  of  his  return  trip  home.    Armstrong  v.  United  States,*  Gilp.,  399. 

§  882.  The  secretary  of  the  board  of  commissioners  of  the  navy  hospital  fund  was  held  to 
be  entitled  to  compensation  beyond  his  salary  for  services  outside  of  his  regular  duties  as  sec- 
retary, such  as  commissions  on  money  disbursed  by  him  of  a  fund  under  the  control  of  the 
board.  And  the  approval  of  his  claim  by  the  board  of  commissioners  was  not  an  indispen- 
sable preliminary  to  his  setting  it  up  against  a  demand  of  the  United  States.  United  States 
V.  Fillebrown,*  7  Pet,  28. 

g  888.  The  relator  recovered  upon  a  writ  of  quo  toarrantOy  and  a  judgment  of  ouster  was 
rendered  against  the  defendant.  A  writ  of  error  was  sued  out,  and  bond  given  operating  as 
a  gupenedecLs.  The  relator  applied  for  a  mandamus,  which  was  refused.  The  writ  of  error 
being  dismissed,  and  the  judgment  of  ouster  being  enforced,  the  relator  was  installed  in  office. 
He  then  sued  on  the  bond  to  recover  the  portion  of  salary  received  by  the  defendant  while  he 
was  in  office.  Held,  that  he  was  entitled  to  judgment,  and  that  the  measure  of  damages  was 
the  amount  of  salary  so  received  by  the  defendant.    United  States  v.  Addison,*  6  Wall.,  291. 

§  884.  When  a  charge  is  prohibited  to  a  public  agent  by  the  law  it  cannot  be  allowed,  but 
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U'here  there  is  no  such  prohibition,  but  the  objection  or  defect  is  the  want  of  express  authority 
for  it,  and  it  is  therefore  not  a  subject  of  strict  legal  right,  jet  if  it  is  supported  by  a  clear 
equity  arising  from  a  bona  flde  performance  of  a  service,  or  the  bona  fide  expenditure  of 
money  for  the  public  service,  there  is  a  discretion  properly  and  necessarily  vested  in  the  head 
of  the  proper  department  to  allow  the  charge.  Whenever  and  wherever  the  head  of  a  de- 
partment, in  the  exercise  of  his  discretion,  may  refuse  the  allowance,  and  the  court  and  jury 
before  whom  the  case  shall  come  for  trial  think  that  he  ought  to  have  made  the  allowance, 
they  may  do  it.    United  States  v,  Duval,*  Gilp.,  356. 

§  386«  An  Indian  agent  who  acts  as  a  commissioner  in  negotiating  a  treaty,  at  the  request 
of  the  secretary  6t  war,  and  not  volunteering  his  services,  is  entitled  to  compensation  for  such 
extra  service.     Ibid, 

§  386.  A  paymaster  of  the  marine  corps,  under  the  act  of  1814,  was  entitled  to  a  certain 
sum  in  lieu  of  all  emoluments,  and  was  not  entitled  to  the  pay,  etc.,  of  a  major  of  cavalry. 
United  States  v.  Kuhn,*  4  Cr.  C.  C,  401. 

§  887.  A  clerk  in  the  navy  department,  who  has,  for  years,  under  the  direction  of  the  de- 
partment, performed  certain  duties  in  the  payment  of  pensioners  and  in  navy  disbursements, 
for  which  he  has  received,  during  the  greater  part  of  that  time,  extra  compensation  in  addi- 
tion to  his  pay.  but  which  extra  compensation  was,  upon  the  settlement  of  his  accounts,  re- 
fused him  for  the  latter  period  of  his  services,  is,  in  an  action  by  the  United  States  against  him 
for  the  balance  charged  against  him,  entitled  to  credit  for  such  services.  United  States  v. 
Macdaniel,*7Pet..  1. 

§  388.  Where  an  agent  appointed  by  the  secretary  of  the  navy  under  his  general  authority 
had  his  compensation  fixed  by  his  contract  with  the  secretary,  and  having  found  his  duties 
more  onerous,  important  and  expensive  than  contemplated,  had  made  charges  in  bis 
accounts  rendered  to  the  secretary  for  an  increased  allowance,  which  items  in  his  account 
were  suspended,  but  afterwards  allowed  by  a  subsequent  secretary,  and  he  had  upon  the 
faith  of  this  change  of  contract  gone  on  to  render  his  service  and  to  disburse  his  money  in 
the  public  service,  the  inquiry  as  to  his  compensation  is  not  confined  to  the  terms  of  his 
original  contract,  but  is  extended  to  the  right  of  the  succeeding  secretary  to  make  a  new 
contract  or  arrangement  with  the  agent,  whether  he  has  done  so,  the  discretion  exercised  by 
said  secretary,  and  whether  he  was  too  liberal  or  not  in  the  terms  he  gave  to  his  agent. 
United  States  v.  McCall,*  Gilp.,  563. 

§  389.  Accounts.—  In  an  action  on  an  Indian  agent's  bond,  the  agent  was  allowed  credit 
in  his  account  for  the  price  of  telegraphic  messages  paid  in  good  faith,  without  notice  of 
price  agreed  upon  between  the  government  and  the  telegraph  company,  also  for  price  paid 
interpreters  in  good  faith  under  instructions  previously  given,  at  the  rate  of  $500  a  year, 
without  knowledge  of  the  change  in  the  law  fixing  their  compensation  at  $400  a  year,  and 
for  salary  from  the  time  he  actually  went  to  work  for  the  government.  United  States  v. 
Roberts,*  10  Fed.  R.,  540. 

§  390.  A  receiver  of  public  moneys  at  a  local  land  office  is  not  entitled,  when  sued  on  his 
official  bond,  to  set  off  against  the  government  a  rejected  account  for  unauthorized  clerk 
hire,  fuel,  lights,  and  for  transmitting  money  to  the  proper  government  depositary.  His 
claim  for  office  rent  may,  under  circumstances,  be  allowed  as  an  equitable  credit  under  the 
act  of  March  8,  1797.    United  States  v.  Lowe,*  1  Dill.,  585. 

§  391.  Under  the  fourth  section  of  the  act  of  congress  of  3d  of  March,  1797,  no  claim  for  a 
credit  shall  be  admitted  upon  the  trial,  in  suits  between  the  United  States  and  individuala, 
except  such  as  have  been  presented  to  the  accounting  officers  of  the  treasury,  and  by  them 
disallowed  in  whole  or  in  part.    United  States  v.  Duval,*  Gilp.,  356. 

§  892.  A  marshal  who,  in  taking  the  census,  advances  money  to  pay  his  deputies,  after  at- 
tempting to  obtain  it  from  the  governm  ent,  may  retain  the  amount  thus  paid,  out  of  public 
money  in  his  hands,  although  the  government  has  paid  the  deputies  a  second  time,  it  having 
had  previous  notice  of  the  payment  by  the  marshal.     United  States  v.  Ten  Eyk,*  4  McL.,  119. 

§  398.  Marshals,  like  other  officers,  are  required  to  render  their  accounts  quarter-yearly  to 
the  accounting  officers,  with  the  vouchers  necessary  to  the  correct  and  prompt  settlement 
thereof,  within  the  time  prescribed  by  law.  In  an  action  by  the  United  States  on  an  official 
bond,  claims  for  credit  cannot  be  admitted  unless  they  have  been  duly  presented  to  the  ac- 
counting officers  of  the  treasury,  and  have  been  by  them  disallowed.  Watkins  v.  United 
States,  9  Wall.,  759. 

§  894.  The  account  of  every  revenue  officer  made  up  and  adjusted  by  the  officers  of  the 
United  States  is  prima  facte  evidence  of  the  amount  due  by  such  revenue  officer  to  the  gov- 
ernment, subject,  however,  to  be  corrected  by  competent  evidence.  United  States  v,  Gaua- 
sen,  19  Wall.,  198. 

§  895.  Accounts  rendered  by  a  revenue  officer  to  the  goyemment  are  competent  evidenoe 
against  his  surety  in  a  suit  on  official  bond.    Ibid, 

184 


MISCELLANEOUS.  §g  890-408. 

§  8M.  The  ageot  of  the  United  States  must  act  as  strictly  within  his  authority  as  the  agent 
of  an  individual.  He  has  no  claim  on  the  government  for  expenditures  exceeding  the  sum 
limited  by  his  instructions.    United  States  v.  Duval,  Gilp..  87(5. 

§  397.  In  an  action  by  the  United  States  against  a  disbursing  officer  or  agent,  or  other  in- 
dividual, for  the  recovery  of  moneys  claimed  of  him,  the  defendant  is  entitled,  on  the  trial, 
to  the  allowance  of  all  equitable  demands  of  his  against  the  United  States,  if  the  same  have 
been  submitted  t^  the  proper  accounting  officers  of  the  government,  and  disallowed  by  them. 
United  States  v.  Collier,  8  Blatch.,  835. 

§  898.  Where  the  treasury  department  have  made  up  several  accounts  against  a  collector, 
one  after  suit  brought  against  him.  stating  as  balance  due  the  department  more  than  was 
found  due.  and  a  payment  was  received  from  the  defendant,  overpaying  the  principal  found 
due  on  the  account  as  it  then  stood,  the  department  has  no  right  to  restate  the  account,  and 
claim  interest  on  the  amount  due  the  United  States,  when  the  suit  was  brought  to  au^^ment  the 
account  The  first  section  of  the  act  of  March  8,  1797  (1  U.  S.  Stat,  at  Large,  512),  has  no  ap- 
plication to  such  collector.    Ibid. 

^  899.  An  officer  of  the  government  cannot  pay  moneys  of  the  United  States  to  a  creditor 
of  the  United  States  without  an  order  from  the  proper  department,  and  such  voluntary  pay- 
ment cannot  be  pleaded  by  such  officer  as  a  defense,  nor  as  an  equitable  set-off  to  a  suit  on 
his  bond.     United  States  v.  Keehler,  9  Wall.,  88. 

§  400.  Disborsements  for  purchases  of  clothing,  groceries,  stores,  etc.,  may  be  directed  by 
the  navy  department  to  be  made  by  the  navy  agent  at  navy  yards  where  there  was  such  an 
officer  stationed,  or  by  the  purser  assigned  to  that  station.  Strong  v.  United  States,  6  Wall., 
788. 

§  401.  Unofficial  letters  of  subordinate  officers  of  the  treasury  are  not  admissible  in  evi- 
dence, in  suits  against  disbursing  officers,  to  contradict  or  explain  the  official  adjustment  of 
accounts  as  shown  in  the  duly  certified  transcripts.     Ibid, 

§  403.  Disbursing  agents  are  required  to  settle  their  receipts  and  disbursements  with  the 
accounting  officers  of  the  treasury,  and  their  private  books  are  inadmissible  to  control  that 
official  adjustment.    Ibid. 

§  408.  Under  the  acts  of  congress  (5th,  6th  and  10th  sections  of  act  of  August  6,  1846, 
9  U.  8.  Stat,  at  Large,  59;  act  of  March  8,  1857,  11  U.  S.  Stat,  at  Large  249;  act  of  July  17, 
1863,  12  U.  S.  Stat  at  Large,  593;  act  of  May  2, 1866,  14  U.  S.  Stat,  at  Large,  41;  and  act  of 
June  14,  1866  14  U.  S.  Stat,  at  Large,  64),  and  circulars  of  the  treasury  department  of  May 
27,  1857,  October  27.  1862,  and  of  November  10,  18C6,  an  assistant  treasurer  of  the  United 
States  is  not  liable  to  a  disbursing  officer  for  moneys  of  the  United  States  deposited  with  him. 
The  disbursing  officer  may  check  upon  such  fund  in  favor  of  persons  to  whom  payment  is  to 
be  made  pursuant  to  law  and  instructions,  but  said  fund  remains  the  money  of  the  United 
States.  Nor  does  the  fact  that  sucli  disbursing  officer  has  a  second  time  paid  into  the  treas- 
ury of  the  United  States  the  moneys  so  deposited  create  any  liability  on  the  part  of  said 
assistant  treasurer,  or  give  said  disbursing  officer  any  right  of  action  against  him.  Morgan 
V.  Van  Dyck,*  7  Blatch.,  147. 

§  404.  Under  the  act  of  March  27,  180i,  the  commandant  of  a  navy  yard  was  not  required 
to  make  navy  disbursements.    United  States  v,  Maodaniel,*  7  Pet.,  1. 

g  405.  Where  an  officer  of  \he  government  has  money  committed  to  his  charge,  with  a 
duty  of  disbursing  or  paying  it  out  as  occasion  may  require,  he  cannot  be  charged  with  inter- 
est on  such  money  until  it  is  shown  that  he  has  failed  to  pay  when  such  occasion  required 
him  to  do  so,  or  has  failed  to  account,  when  required  by  the  government,  or  to  pay  over  or 
transfer  the  money  on  some  lawful  order.    United  States  v.  Denvir,  10  Otto,  536. 

§  408.  The  6urve3'or8  of  public  lands  are  disbursing  officers  under  the  provisions  of  the  act 
of  congress.    Farrar  r.  United  States,  5  Pet..  873. 

§  407.  Army  officers. — It  seems  that  a  subordinate  military  officer,  acting  in  obedience  to 
the  orders  of  his  superior,  is  not  liable  for  an  unlawful  arrest.  If  liable,  his  liability  cannot 
be  extended  beyond  his  delivery  of  the  prisoner  to  the  provost  marshal.  And  under  section 
1  of  the  act  of  May  11,  1866  (14  Stat.,  46),  a  military  officer  is  protected  by  the  order  of  the 
commander  of  the  department,  district  or  place  within  which  the  arrest  was  made  from  lia- 
bility for  such  arrest.  In  this  case  the  subordinate  officer,  acting  in  obedience  to  a  general 
order  of  his  department  commander,  was  held  not  liable,  but  the  commanding  officer,  not 
being  shown  to  have  acted  in  obedience  to  the  order  of  any  military  superior,  was  held  liable. 
McCaH  V.  McDowell,  Deady,  238. 

§  408.  An  officer  in  command  of  a  military  station  upon  a  United  States  military  reserva- 
tion has  an  equal  right  with  town  and  village  governments  to  impound  and  dispose,  by  settled 
rules  and  regulations,  of  animals  running  at  large,  and  at  least  to  retain  possession  of  them 
until  the  owner  of  them  enters  into  some  satisfactory  and  binding  arrangement  or  agreement 
in  reference  to  the  same.   And  a  subordinate  officer,  taking  such  property  in  pursuance  of  the 
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general  orders  of  the  officer  in  command,  is  not  liable  to  the  owner  thereof.    Brown  t?.  HgeSi* 
1  Wyom.  Ty,  202. 

§  409.  The  destruction  of  cotton,  under  the  orders  of  the  rebel  military  authorities,  for  the 
purpose  of  preventing  it  from  falling  into  the  hands  of  the  federal  army,  was  an  act  of  war 
upon  the  part  of  the  military  forces  of  the  rebellion,  for  which  the  person  executing  such 
military  orders  was  relieved  from  civil  responsibility  at  the  suit  of  the  owner  voluntarily  re- 
siding at  the  time  within  the  lines  of  the  insurrection.  Whether  redress  could  be  denied  one 
who  was  to  be  deemed  an  enemy  solely  by  reas6n  of  residence,  pending  the  struggle  in  the 
insurrectionary  district,  but  who  was  in  fact  a  loyal  citizen,  quasre.  Ford  v.  Surget,*  18  Alb. 
L.  J..  493. 

^'410.  Certain  army  officers  seized  whisky  in  what  they  claimed  was  Indian  country, 
when  it  was  not  Indian  country,  and  where  they  were  without  authority.  Their  belief  that 
they  had  authority  constitutes  no  defense  to  an  action  of  trespass  against  them.  Whatever 
may  be  the  rule  in  time  of  war  and  in  the  presence  of  actual  hostilities,  military  officers  can 
no  more  protect  themselves  than  civilians  in  lime  of  peace  by  orders  emanating  from  a  source 
which  is  itself  without  authority.     Bates  v,  Clark,  5  Otto,  204. 

§  411.  Under  the  eighth  section  of  the  act  of  1838  (5  U.  S.  Stat,  at  Large,  212),  a  military 
force,  by  orders  of  the  secretary  of  war,  under  instructions  from  the  president,  was  placed  at 
different  points  on  the  northern  frontier  *'  to  prevent  the  violation  and  to  enforce  the  due 
execution "  of  the  act  The  defendant,  an  officer  in  the  army,  was  ordered  on  such  duty, 
with  instructions  faithfully  to  execute  the  purposes  of  the  act.  Under  such  orders  the  defend- 
ant took  possession  of  a  vessel  loaded  with  arms  and  munitions  of  war  intended  for  the 
insurgents  in  Canada,  though  the  vessel  herself  was  not  destined  to  pass  the  frontier.  The 
vessel  was  wrecked  and  destroyed  by  a  storm  on  the  same  night.  Held^  that  though  the  offi- 
cer had  not  the  power  of  seizure  of  property,  which  the  civil  officers  mentioned  in  the  first 
section  of  the  act  had,  he  could,  at  least  when  necessary,  take  property  as  a  precautionary 
measure  to  prevent  an  intended  violation  of  the  act,  and  detain  it  until  an  officer  having  the 
power  to  seize  and  hold  it  for  the  purpose  of  proceeding  with  It  in  the  manner  directed  might 
be  procured  and  aet  in  the  matter.  And  it  not  appearing  that  the  loss  of  the  vessel  was  in  con- 
sequence of  any  want  of  ordinary  care  on  his  part,  he  was  not  liable  for  it.  Stoughton  v. 
Dimick,  3Blatch.,  356;  8  L.  Rep.,  557;  29  Vt.,  535. 

§  412.  An  assistant  quartermaster  has  no  authority  to  lease  lands  for  the  use  of  his  depart- 
ment, though  he  acted  under  direction  of  a  military  commander  who  approved  his  acts.  The 
quartermaster-general  only  had  power  to  approve  such  lease  so  as  to  make  it  binding,  and 
without  his  approval  the  government  is  bound  no  more  than  it  would  have  been  had  there 
been  no  agreement ;  and  as  the  premises  were  so  occupied  during  the  rebellion,  no  action  is 
maintainable  thei'efor  in  the  court  of  claims.    Filor  v.  United  States,  9  Wall.,  48. 

§  413.  Term  of  office. —  Where  an  officer  is  appointed  for  a  definite  term,  congress  has  no 
power  to  extend  the  term  after  the  appointment ;  a  renomination  and  concurrence  by  the 
senate  would  be  necessary.    Case  of  the  District  Attorney,*  7  Am.  L.  Reg.  (N.  S.),  786. 

§  414.  Where  a  person  holds  an  office  during  good  behavior,  with  a  fixed  salary  and  cer- 
tain fees  annexed  thereto,  the  tenure  of  the  office  cannot  be  altered  without  impairing  the 
obligation  of  a  contract.     Allen  v,  McKeen,  1  Sumn.,  276. 

§  415.  The  "  tenure  of  civil  office  act"  does  not  extend  the  term  of  any  office  the  duration 
of  which  is  limited  by  law.  The  terra  of  office  of  a  district  attorney  expires  during  the  ces- 
sion of  the  senate.  A  nomination  to  the  office  is  sent  to  the  senate,  but  it  adjourns  without  ac- 
tion. A  vacancy  thus  existing  during  the  recess  of  the  senate,  the  presidetnt  can  grant  a 
commission  to  expire  at  the  end  of  the  next  session  of  the  senate,  to  fill  this  vacancy.  Case 
of  Pennsylvania  District  Attorney,*  12  Op.  Att*y  Gen'l,  469. 

§  410.  As  regards  offices  established  under  the  government  of  the  United  States,  the  right 
of  an  incumbent  of  an  office  to  continue  therein  after  the  expiration  of  his  term,  until  the  ap- 
pointment of  his  successor,  depends  altogether  on  whether  congress  has  provided  that  he  may 
so  continue ;  and  where  the  legislature  has  not  authorized  the  officer  to  hold  over,  his  incum- 
bency ceases  at  the  end  of  his  term.  It  seems,  that  even  where  an  officer  is  authorized  to  thus 
hold  over,  his  resignation,  if  accepted,  would  relieve  him  from  official  responsibility  and  dis- 
charge him  from  the  office,  though  a  successor  were  not  appointed  when  the  resignation 
took  effect     Resignation  of  Office,*  14  Op.  Att'y  Gen'l,  259, 

§  417.  Where  a  person  is  commissioned  to  hold  the  office  of  register  ''during  the  term  of 
four  years  from  the  2d  day  of  March,  1845,"  his  term  includes  the  2d  March,  1849.  The 
word  •*  from  "  always  excludes  the  day  of  date.     Best  v.  Polk,  18  Wall.,  112. 

§  418.  All  officers,  except  those  in  the  judicial  department,  hold  their  offices  during  pleas- 
ure, and  the  president  of  the  United  States  has  power  to  remove  them.  Gratiot  v.  United 
States.*  1  Ct.  CL,  258. 

§  419.  By  the  act  creating  the  office  of  assessor  of  internal  revenue,  the  incumbent  holds 
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during  the  pleasnre  of  the  appointing  power ;  this  is  true  of  all  cases  where  the  law  does  not 
fix  the  term  of  office.    United  States  v,  Avery,  Deady,  204. 

§  4S0.  Congress,  having  the  power  to  create  an  office,  may  prescribe  the  term  for  which  it 
may  be  holden ;  and  in  such  case  there  is  no  power  of  removal  except  by  impeachment.    IbicL 

§  4S1.  The  district  attorney  in  prize  cases  acts  in  his  character  as  prosecuting  officer. 
The  Anna,  The  Annie  Deas,  The  Revere,  Bl.  Pr.  Cas.,  837. 

§  422.  The  attorney  for  the  United  States  is  by  law  official  master  of  suits  prosecuted  by 
the  United  States  in  the  prize  court,  and  has  authority,  at  his  discretion,  to  offer  or  withhold 
from  the  consideration  of  the  court  any  particular  of  testimony  relative  to  a  prize  suit  in 
proeecution  in  court.    The  Peterhoff,  BL  Pr.  Ca&,  468. 

§  438.  It  is  the  duty  of  the  district  attorney  to  prosecute  all  suits,  civil  or  criminal,  in  which 
the  United  States  is  concerned,  within  his  district,  and  the  court  will  not  recognize  such  a 
suit  as  legally  before  them  unless  instituted  and  prosecuted  by  the  district  attorney.  United 
States  V.  McAvoy,  4Blatch.,  418;  18  How.  Pr.,  880;  United  States  v.  Doughty,  7  Blatch.,  424. 

§  424.  The  court  has  no  power  to  require  the  district  attorney  to  enter  the  appearance  of 
the  United  States;  he  is  not  so  far  the  officer  of  the  court  that  the  court  can  compel  him  to 
perform  an  official  act  of  that  kind.    Fifth  National  Bank  v.  Long,  7  Biss.,  502. 

§  426.  It  is  within  the  power  of  the  district  attorney  to  have  witnesses  recognized  to 
appear  at  the  trial  when  he  doubts  whether  they  will  be  (present  without  such  recognizance. 
United  States  v.  Durling,  4  Biss.,  509. 

§  426b  The  officers  in  the  district  attorney's  office  cannot  compromise  a  case  arising  under 
the  internal  revenue  law,  such  suit  having  been  commenced.  No  compromise  is  effectual 
without  the  concurrence  of  the  commissioner  of  internal  revenue,  the  secretary  of  the  treas- 
ury and  the  attorney-general.    United  States  v.  A  Quantity  of  Distilled  Spirits,  4  Ben.,  340. 

^  427.  The  district  attorney  represents  the  United  States,  and  the  coriiespondence  between 
him  and  the  attorney-general  is  confidential  in  its  nature  and  cannot  be  cited  by  third  per- 
sons.   United  States  v.  Six  Lota  of  Ground,  1  Woods,  284. 

§  428.  The  district  attorney  has  exclusive  control  over  and  direction  of  the  prosecution  of 
offenders  until  they  come  under  the  control  of  the  court,  but  after  the  case  has  becotne  sub- 
ject to  judicial  control,  the  district  attorney  acts  with  the  express  assent  or  tacit  acquiescence 
of  the  court.     United  States  v.  Corrie,*  23  Law  Rep.,  145. 

§  429.  Section  1030,  Revised  Statutes,  directs  that  *'  no  writ  is  necessary  to  bring  into  court 
any  prisoner  or  person  in  custody,  or  for  remanding  from  the  court  into  custody,  but  the  same 
shall  be  done  on  the  order  of  the  court  or  district  attorney."  This  statute  ma}'  be  regarded 
a^  restrictive,  and  intended  to  exclude  all  officers  of  the  government  not  mentioned.  United 
States  V.  Harden,  10  Fed.  R.,  803;  4  Hughes,  455. 

§  4S0.  It  is  not  the  official  duty  of  a  district  attorney  of  the  United  States  to  attend  on  the 
examination,  by  a  magistrate  of  a  state,  of  a  complaint  preferred  by  an  officer  of  the  army 
against  a  citizen  for  violation  of  an  act  of  congress ;  or  to  leave  the  place  of  his  residence  to 
assist  such  officer  of  the  army  in  procuring  evidence  or  otherwise  preparing  the  case.  Dis- 
trict Attorney,*  6  Op.  Att'y  Gen'l,  218. 

.^431.  By  the  practice  of  the  United  States  courts,  the  public  prosecutor  represents  the 
government  in  prosecutions,  and  protects  its  interests  without  advice  from  the  court.  Pre- 
h  mi  nary  accusations  of  crime  are  submitted  to  his  examination,  and  it  is  a  part  of  his  duty 
to  determine  whether  the  public  interest  requires  that  the  testimony  of  an  accomplice  should 
be  received ;  and  in  general,  he  must  determine  whether  the  conduct  of  the  accomplice,  in 
aise  he  is  received  as  a  witness,  and  examined,  was  such  as  constitutes  a  compliance  with  the 
legal  conditions  which  give  him  an  equitable  right  to  the  executive  clemency.  United  States 
r.  Hart  well,*  12  Int.  Rev.  Rec.,  50. 

§  4tt2.  The  district  attorney  is  the  recognized  officer  of  the  government,  through  whom 
alone  the  court  can  have  communication  with  the  executive  authorities  of  the  government. 
United  States  v,  Blaisdell.  3  Ben.,  132;  9  Int.  Rev.  Rec,  82. 

§  433.  The  district  attorney  is  the  regular  officer  of  the  government,  having  charge  of  all 
its  legal  proceedings  within  his  district,  subject  only  to  the  general  direction  and  supervision 
of  the  attorney-general.  When  other  counsel  are  employed  in  these  proceedings,  it  is  to  aid 
him  in  their  management,  not  to  assume  his  authority  or  direct  his  conduct.  The  Pueblo  Case, 
4  Saw.,  558. 

§  434.  A  proceeding  instituted  by  the  district  attorney  for  the  benefit  of  the  Unite<^  States 
in  his  own  name,  though  irregular,  is  not  invalid.    Benton  v.  Woolsey,  12  Pet.,  27. 

§  435.  A  district  attorney  of  the  United  States  is  liable  for  money  actually  received  by  him, 
or  which  has  been  lost  by  his  unwarranted  neglect ;  but  he  is  not  answerable  for  the  default, 
inattention  or  frauds  of  the  marshal.    United  States  v.  Ingersoll,  Crabbe,  135. 

S  433.  A  federal  district  attorney  has  power,  under  the  control  of  the  court,  at  any  time 
before  a  jury  is  impaneled,  to  enter  a  nolle  prosequi.    United  States  v,  Stowell,  2  Curt.»  158. 
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§  487.  When  the  decree  of  a  judge  raises  a  presumpfcion  against  the  jurisdiction  of  tbe 
courts  of  the  United  States,  in  cases  of  captures,  it  will  not  be  improper  for  the  district  at- 
torney to  cause  the  necessary  depositions  to  be  taken  de  bene  esse,  to  be  used  by  the  executive 
in  case  the  appellant  does  not  prosecute  his  appeal  or  the  decree  be  affirmed.  Capture  within 
the  United  States,*  1  Op.  Att'y  Gen'l,  39. 

§  4d8.  A  district  attorney  of  the  United  States  may  assure  a  counterfeiter  who  shall  dis- 
close liis  accomplices,  and  produce  the  plates  and  counterfeited  paper,  of  a  pardon ;  but  the 
mere  disclosure  is  not  enough.     Assurance  of  Pardon,*  1  Op.  Att*y  Gen*i,  77. 

§  439.  It  is  the  duty  of  United  States  district  attorneys  to  attend  all  the  courts  of  their  re- 
spective districts  when  thereunto  required  by  the  government,  whether  such  courts  be  state 
or  federal.    Duties  of  District  Attorneys,*  2  Op.  Att'y  Geu'J,  818. 

§  440.  The  attorney  of  the  United  States  for  the  District  of  Columbia  is  not  bound,  by  the 
aecond  section  of  the  Maryland  act  of  1795,  to  order  writs  of  ca,  sa.  for  fines,  etc.,  on  the  applica- 
tion of  the  marshal ;  nor  can  the  marshal  order  them  without  the  authority  of  the  district 
attorney,  who  has  a  discretion  in  that  respect  which  the  marshal  has  no  right  to  control. 
Levy  C>)urt  v.  Ringgold,  2  Cr.  C.  C,  659. 

g  441.  There  is  no  act  of  congress  imposing  upon  the  attorney  of  the  United  States  for  the 
District  of  Columbia  the  special  duties  imposed  upon  the  attorney-general  of  Maryland  and  his 
deputies  by  the  statutes  of  Maryland.    Ibid. 

%  442.  The  district  attorney  of  the  District  of  Columbia  is  specially  charged  with  the  pros- 
ecution of  all  delinquents  for  crimes  and  offenses;  and  these  duties  do  not  end  with  the  judg- 
ment or  order  of  the  court.  He  is  bound  to  provide  the  marshal  with  all  necessary  process 
■to  carry  into  execution  the  judgment  of  the  court.  This  fa!ls  within  his  general  superintend- 
ing authority  over  the  prosecution.  The  Levy  Court  of  Washington  County  v.  Ringgold,  5 
Pet.,  451. 

§  443.  No  delivery  of  property  on  bail  can  legally  be  made  in  cases  where  the  United  States 
are  a  party,  without  due  notice  to  the  district  attorney  that  he  may  have  a  hearing  before  the 
court.     Ex  parte  Robbins,  2  Gall.,  820. 

§  444.  Acts  of  a  de  facto  officer  are  valid  so  far  as  they  concern  the  public,  or  the  rights  of 
third  persons  who  have  an  interest  in  the  things  done.  County  of  Ralls  v.  Douglass,  15  Otto 
728. 

g  445.  Tlie  acts  of  public  officers,  appointed  or  elected,  are  valid  as  to  third  persons,  and 
cannot  be  questioned  collaterally  although  they  fail  to  observe  the  positive  prescriptions  of 
law  to  give  a  bond  or  take  an  oath  before  entering  upon  the  exercise  of  their  duties.  But  the 
decisions  in  relation  to  the  acts  of  officers  de  facto  are  restricted  to  those  who  hold  office  under 
some  degree  of  notoriety,  or  are  in  the  exercise  of  continuous  official  acts,  or  are  in  possession 
of  a  place  which  has  the  character  of  a  public  office.  Merchants  called  in  by  the  collector  to 
estimate  the  value  of  merchandise  take  no  rank  as  public  officers,  and  as  to  them  the  statute 
(act  of  March  2,  1799,  sec.  20, 1  U.  S.  Stats,  at  Large,  641)  is  mandatory,  and  their  acts  without 
the  sanction  of  an  oath  are  void.    Vaecari  v.  Maxwell,  3  Blatch.,  8G8. 

§  446.  One  who  was  appointed  to  an  office  withont  authority,  and  who  never  performed 
any  official  duty  as  such  officer,  and  never  had  the  reputation  of  being  such  officer,  is  not  an 
officer  de  jure  or  de  facto,  Schenk  v.  Peay,  1  Dill.,  267;  1  Ch.  L.  N.,  868;  10  Int  Rev. 
Rec.,  54. 

§  447.  A  person  convicted  by  a  judge  de  facto,  acting  under  color  of  officer,  though  not 
dejure,  and  detained  in  custody  in  pursuance  of  his  sentence,  cannot  properly  be  discharged 
upon  Jiabeaa  corpus,  Griffin*s  Case,  Chase's  Dec,  864;  In  re  Griffin,  2  Am.  L.  T.  (U.  S.) 
Rep.,  98. 

§  44S.  An  appraiser  is  a  quasi  judge  or  legislative  referee.  If  such  an  office  has  bees 
even  colorably  created,  and  the  incumbent  has  discharged  de  facto  its  duties,  his  acts,  so  far 
as  the  public  or  third  persons  are  concerned,  are  as  valid  as  if  they  were  the  acts  of  an  ap- 
praiser dejure,    Gibb  r.  Washington,  1  McAL,  480. 

§  449.  Persons  appointed  as  judges,  under  an  act  of  the  state  of  Oregon,  of  constitutionally 
created  and  existing  courts,  and  acting  as  such  judges,  although  the  act  authorizing  said  ap- 
pointment be  unconstitutional,  and  the  appointees  under  it  therefore  not  judges  de  jure,  are 
nevertheless  judges  de  facto^  and  their  acts,  while  so  in  office,  are  held  valid  and  binding  as 
to  third  persons.  And  it  appearing  that  the  petitioner  has  been  convicted  of  an  offense 
charged  against  him  in  a  court  having  jurisdiction  of  the  subject-matter  and  the  person, 
held  by  at  least  a  de  facto  judge,  he  is  not  restrained  of  his  liberty  or  adjudged  to  loee  his  life, 
80  far  as  the  court  can  inquire,  without  due  process  of  law,  and  his  petition  for  a  habeas  corpus 
is  denied.    In  re  Ah  Lee,  5  Fed.  R.,  899;  6  Saw.,  410. 

§  450.  Where  a  person  is  the  acting  secretary  of  a  territory,  though  not  regularly  appointed, 
a  public  obligation  created  by  debts  which  would  have  been  binding  on  the  government  if 
made  by  a  regular  secretary  cannot  lawfully  or  justly  be  repudiated  on  the  mere  ground  that 

138 


OFFICIAL  BONDS —  ORDINANCES.  §§^51,^9. 

the  8ecretaiy*s  title  to  the  office  was  defective.  The  acts  of  an  officer  de  facto  are  always  held 
to  be  good  where  the  public  or  third  parties  are  concerned.  The  legality  of  his  appointment 
can  never  be  inquired  into  except  upon  guo  warranto  or  some  other  proceeding  to  oust  him, 
or  else  in  a  suit  brought  or  defended  by  himself,  which  brings  the  very  question  whether  he 
was  an  officer  de  jure  directly  in  issue.     Officers  de  Facto,*  9  Op.  Att'y  Gen'l,  482. 

§  451.  If  officers  are  elected,  though  irregularly,  under  a  city  charter,  and  are  exercising 
powers  thereunder,  they  are  officers  de  facto,  and  their  acts  respecting  the  public  are  valid ; 
but  when  a  town  organization  is  without  legislative  authority,  the  officers  elected  are  neither 
officers  de  jure  nor  de  facto,  Welch  r.  Ste  Genevieve,  10  Am.  L.  Reg.  (N.  8.),  512;  1  Dill., 
190;  14  Int.  Rev.  Rec,  93. 

§  452.  Where  a  marohal  of  the  United  States  in  Utah  served  the  process  in  a  suit  for  the 
foreclosure  of  a  mortgage,  made  the  sale  under  the  decree,  and  executed  a  deed  for  the  prem- 
ises to  the  purchaser,  under  the  understanding  of  the  law  then  held,  that  he  was  the  proper 
officer  to  perform  such  services,  his  acts  were  valid  as  being  those  of  %an  officer  de  facto,  al- 
though it  was  afterwards  held  by  the  supreme  court  of  the  United  States  that  his  authority 
extended  only  to  cases  where  the  United  States  were  concerned.    Hussey  v.  Smith,  9  Otto,  20« 
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II.  Pabtnersbip  Property,  §§  63-9;3. 
IIL  Power  op  Partner  to  Bind  the  Firm, 

§§  93-194. 
rv.  Rights,    Duties   and   Liabilitibs    op 

Partners,  §g  195-285. 
V.  Dissolution   and    Chanqe    in    Firm. 

SuRvrviNO  Partners,  §§  236-338. 
VL  Private  and  Partnership  Creditors, 
§§  334-421. 


VII.  Actions,  g§  422-497. 

1.  Betioeen  Partners,  §g  422,  450. 

3.  By  and  against  Partners,  §§  451- 

492. 
8.  Against  Estates  and  Representa- 
fives     of    Deceased    Partners, 
§g  493-497. 
VIII.  Limited  Partnerships,  g§  498-518. 
IX.  Miscellaneous,  §§  514-562. 


I.  Formation.     What  Constitutes. 

Summary  —  Participation  in  profits,  g§  1,  2,  A.— By  operation  of  law,  §  S,— Statements  and 

declarations,  %%  5,  6. 

§  1.  Participation  in  the  profits  of  a  business  does  not  necessarily  make  one  liable  as  a  part- 
ner, but  the  fact  of  such  participation  is  to  be  treated  as  presumptive  evidence  of  a  partner- 
ship.   In  re  Francis,  §§  7,  8. 

■ 

*Edlted  by  Charles  R.  Darling,  Esq.,  of  the  Boston  Bar. 
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§  2.  By  the  terms  of  a  written  agreement  between  F.  and  a  certain  firm  F.  agreed  to  ad- 
Tanoe  to  the  firm  a  certain  sum  of  money  and  to  keep  the  firm  books,  the  firm  to  pay  him 
twelve  per  cent,  interest  on  the  money  (that  being  the  highest  legal  rate  of  interest),  and  a 
certain  proportion  of  the  profits,  but  not  less  than  a  certain  sum  per  month,  as  compensation 
for  keeping  the  books.  In  a  proceeding  to  hold  F.  as  a  partner  for  the  debts  of  the  firm,  B., 
one  of  the  partners,  testified  that  F.  was  an  actual  partner  as  to  the  profits,  though  not  in  the 
losses,  but  that  this  fact  did  not  appear  in  the  written  agreement  because  he  held  a  clerkship 
in  a  bank  which  did  not  allow  its  employees  to  be  engaged  in  any  outside  business.  It  ap- 
peared that  once  during  the  absence  of  B.,  F.  had  assumed  control  of  the  business  without 
claiming  to  have  any  special  authorization,  although  at  the  trial  he  produced  a  power  of 
attomev  under  which  he  claimed  to  have  acted.  After  the  failure  of  the  concern  he  made 
active  efforts  to  induce  the  creditors  to  settle,  making  promises  to  one  of  them  indicating 
some  authority  in  the  premises.  The  sum  guarantied  him  as  compensation  for  keeping  the 
books  seemed  to  be  a  fair  compensation  of  itself,  and  the  additional  agreement  for  a  percent- 
age of  the  profits  was  apparently  intended  as  a  device  to  cover  up  a  usurious  loan  or  a  part- 
nership. In  view  of  these  circumstances,  heldf  that  the  weight  of  evidence  was  in  favor  of 
the  conclusion  that  F.  was  a  partner,  but  if  the  evidence  should  be  considered  as  evenly  bal- 
anced, he  should  still  he  held  as  a  partner,  as  the  presumption  of  partnership,  arising  from 
participation  in  the  profit.^,  put  the  burden  of  proof  upon  him.     Ibid, 

§  S.  A  partnership  may  arise  between  parties  as  to  third  persons  by  mere  operation  of  law 
against  the  intention  of  the  parties,  but  a  partnership  inter  aese  can  exist  only  when  such  is 
the  actual  intention  of  the  parties.     Hazard  v.  Hazard,  g§  9-11. 

§  4.  Mere  participation  in  the  profits  will  not  make  parties  partners  inter  aese,  unless  they 
so  intend  it.  Where,  therefore,  A.  agreed  with  B.  to  run  the  latter's  factories  for  a  certain  pro- 
portion of  the  profits  of  the  business,  it  was  held  that  there  was  no  partnership  as  between  the 
parties  themselves,  and  that  B.  could  not  maintain  a  bill  against  A.  for  an  account.     Ibid. 

§  5.  One  not  actually  a  partner  will  not  render  himself  liable  as  such  merely  by  stating  to 
individuals  that  he  is,  if  those  seeking  to  hold  him  could  not  have  known  of  such  statements 
when  they  dealt  with  the  firm.     Benedict  v,  Davis,  g§  12-15. 

g  6.  To  rebut  such  statements  as  evidence  of  a  partnership  in  fact,  the  contract  made 
between  the  parties  may  be  shown.    Ibid. 

[Notes.—  See  §§  16-63.] 

IN  RE  FRANCIS. 
(District  Court  for  Oregon:  2  Sawyer,  286-301.     1872.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. —  On  October  29,  1872,  the  firm  of  Walter  Brothers 
filed  their  petition  in  this  court,  alleging  that  at  and  between  the  dates  here- 
inafter mentioned,  W.  W.  Francis  and  W.  A.  Buchanan  were  partners,  doing 
business  at  Portland,  under  the  name  and  style  of  "  W.  A.  Buchanan,"  and 
praying  that  said  "  firm  and  its  members  "  be  adjudged  bankrupts  for  the  fol- 
lowing causes : 

L  That  said  firm  on  September  10,  1871,  made  their  promissory  note,  pay- 
able nine  months  after  date,  to  the  order  of  the  petitioners,  for  $200,  with 
interest  at  one  per  centum  per  month ;  and  that  on  and  after  June  10,  1871, 
they  fraudulently  stopped  payment  of  said  note  during  a  period  of  fourteen 
days. 

IL  That  there  is  due  the  petitioners  from  said  firm  the  sum  of  $500.29,  the 
same  being  a  balance  of  account  for  goods  sold  said  firm  between  November 
1, 1871,  and  October  1, 1872. 

III.  That  on  September  15, 1872,  said  firm,  being  then  insolvent,  paid  $250 
to  a  creditor  thereof,  to  wit,  Field  &  Frie,  of  San  Francisco,  with  the  intent 
to  thereby  give  a  preference  to  such  creditor,  and  to  defeat  and  delay  the 
operation  of  the  bankrupt  act. 

Buchanan  made  default,  but  on  November  6,  Francis  answered,  denying  in 
effect  that  he  was  a  partner  with  Buchanan  in  any  of  the  alleged  transactions 
or  indebtedness.    On  November  12  and  13  the  issue  was  tried  by  the  court 
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without  a  jury,  and  reserved  for  decision.    The  following  facts  are  admitted 
or  satisfactorily  proven : 

I.  That  the  matters  stated  in  the  opinion,  except  as  to  the  allegation  of 
partnership  between  Francis' and  Buchanan,  are  true. 

II.  That  on  January  24,  1871,  Paul  Kichter  and  W.  A.  Buchanan  were 
doing  business  as  furniture  dealers  and  upholsterers,  under  the  iirm  name  of 
Paul  Bichter  &  Co.,  and  that  on  said  day  said  firm  made  an  agreement  in 
writing  with  said  Francis,  to  the  effect  following: 

1.  Francis  agrees  to  advance  said  Bichter  &  Co.  the  sum  of  §3,000  "  in  all 
before  June,  1871,  and  to  also  keep  the  books  of  the  firm  for  one  year  from 
said  date,"  unless  agreement  terminated  in  the  meantime. 

2.  Bichter  &  Co.  agree  to  pay  Francis  interest  monthly  at  the  rate  of  twelve 
per  centum  per  annum  upon  said  $3,000,  and  any  further  sum  which  he  may 
advance  to  them,  and  also,  "  as  remuneration  for  keeping  the  books  of  the  firm, 
a  sum  equal  to  one-sixth  of  the  net  profits  of  the  firm  which  shall  be  made 
during  the  year  1871." 

3.  If  Francis  is  absent  from  the  citv,  a  deduction  in  proportion  to  the  length 
of  such  absence  to  be  made  from  his  Remuneration. 

4.  Agreement  may  be  terminated  at  the  pleasure  of  either  part\%  on  giving 
the  other  notice  in  writing,  in  which  case  the  amount  then  due  Francis  to  "  be 
repaid  in  notes  of  firm  of  $1,000  each,"  payable  at  intervals  of  sixty  and  thirty 
days  after  such  notice,  with  interest  at  the  rate  of  twelve  per  centum  per 
annum;  and  if  agreement  terminated  before  end  of  year  1871,  Francis  to  be 
paid  as  compensation  for  keeping  books  a  fair  sum, "  not  less  than  $45  per 
month." 

III.  On  August  1,  1871,  Bichter  retired  from  the  firm,  and  said  written 
agreement  was  modified  by  a  verbal  one,  then  made  between  B.  and  P.,  to  the 
effect  that  the  latter  should  receive  one-fourth  of  the  net  profits  of  the  business 
for  keeping  the  books,  but  not  less  than  $25  per  month,  profits  or  no  profits. 

IV.  For  the  five  months  ending  December  31,  1871,  Francis'  share  of  the 
profits  amounted  to  $389,  $250  of  which  was  added  to  the  $3,000  due  him,  and 
a  new  note,  payable  on  demand,  taken  by  him  for  the  .amount,  with  interest  at 
the  rate  aforesaid,  signed  W.  A.  Buchanan ;  but  during  the  year  1872  the 
business  made  no  profits. 

V.  Francis  advanced  the  sum  of  $3,000  as  per  agreement,  in  January,  1871, 
and  the  $250  left  in  the  business  as  aforesaid,  and  kept  the  books  until  Sep- 
tember, 1872,  during  which  time  he  loaned  W.  A.  Buchanan,  to  be  used  in  the 
business,  from  $2,000  to  $2,500,  on  current  account,  which  was  secured  by  suf- 
ficient collaterals,  and  received  from  the  business  for  all  the  money  so  advanced 
and  loaned,  interest  monthly  at  the  rate  aforesaid,  and  $25  per  month. 

•  VI.  Francis  was  not  known  by  the  creditors  of  W.  A.  Buchanan  to  be  a 

partner  in  the  business,  nor  did  he,  during  the  time  of  his  employment  therein, 

volunteer  any  direction  or  advice  in  the  conduct  of  it,  except  for  a  few  weeks 

in  1872,  while  Buchanan  was  absent  from  the  city,  when  he  took  into  his 

custody  the  daily  receipts  of  sales,  and  in  some  instances  directed  the  salesman 

whom  to  credit  and  whom  not;  but  during  this  time  he  had  written  authoritj^ 

from  W.  A.  Buchanan  to  act  as  his  agent,  which  authority,  however,  was  not 

exhibited  to  said  salesman,  or  any  one  else,  so  far  as  appears,  until  it  was 

produced  on  the  trial. 

VII.  That  Buchanan  was  adjudged  a  bankrupt,  individually,  on  the  petition 

of  one  of  his  creditors,  in  this  court  on  October  28;  and  that  the  liabilities 
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incurred  in  the  business  at  the  time  of  such  adjudication  amounted  to  $13,000 
or  $14,000,  and  that  Francis'  claim  against  Buchanan  for  money  loaned  and 
advanced  the  business  was  at  that  time  $5,200  or  $5,300. 

Upon  this  state  of  facts,  counsel  for  the  petitioners  insist  that,  as  to  third 
persons,  the  law  conclusively  presumes  that  Francis  was  a  partner  in  the  firm 
of  W.  A.  Buchanan,  and  therefore  he  is  liable  for  its  acts  of  bankruptcy  and 
debts. 

§  7.  Participation  in  profits  is  only  prima  facie  evidence  that  the  party  par- 
ticipating is  a  partner.     Authorities  reviewed. 

Under  what  circumstances  a  person  not  ostensibly  a  partner  is  nevertheless 
liable  as  one  is  a  vexed  question.  In  the  language  of  a  distinguished  com- 
mentator, "  The  cases  on  this  subject  are  not  easily  reconciled,  nor  is  the  lan- 
^age  used  in  relation  to  it  always  admissible,  or  indeed  intelligible."  Parsons 
on  Part.,  66.  And  again  (Id.,  92),  "  The  many  cases  cited  in  the  notes  to  this 
chapter  exhibit  in  strong  light  the  difficulty,  if  not  impossibility,  of  drawing 
from  the  decisions  any  definite  principle  or  rule  applicable  with  certainty  to 
the  question,  '  Who  are  partners  as  to  third  persons?'  " 

In  Waugh  v.  Carver.  2  H;  Bl.,  235,  cited  as  the  leading  case  on  this  subject 
(1  Smith's  L,  C,  831),  L.  Ch.  J.  Eyre  held  that  while,  upon  the  facts,  the 
Carvers  and  Geslier  were  not  partners  inter  se,  and  did  not  intend  to  be,  still 
they  were  such  as  to  third  persons,  because,  by  the  arrangement  between 
them,  they  agreed  "  to  take  a  moiety  of  the  profits  of  each  other's  business 
generally  and  indefinitely,  us  they  should  arise,  at  certain  times  agreed  upon ;" 
and  upon  the  alleged  authority  of  Grace  v.  Smith,  2  W.  BL,  998,  he  laid  down 
the  rule  as  follows:  "  He  who  takes  a  moiety  of  all  the  profits  indefinitely 
shall,  by  operation  of  law,  be  made  liable  to  losses,  if  losses  arise,  upon  the 
principle  that,  by  taking  a  part  of  the  profits,  he  takes  from  the  creditors  a 
part  of  that  fund  which  is  the  proper  security  to  them  for  the  payment  of 
their  debts."  But  in  Grace  v.  Smith,  supra^  Ch.  J.  DeGrey  says:  "Every 
man  who  has  a  share  of  the  profits  of  a  trade  ought  also  to  bear  his  share  of 
the  loss.  Ani  if  any  one  takes  part  of  the  profits,  he  takes  part  of  that  fund 
upon  which  the  creditor  of  the  trader  relies  for  his  paj'^ment.  ...  I  think 
the  true  criterion  is  to  inquire  whether  Smith  agreed  to  share  the  profits  with 
Robinson,  or  whether  he  only  relied  upon  these  profits  as  a  fund  of  payment." 

It  will  be  observed  that  this  latter  case  makes  no  distinction  between  shar- 
ing the  profits  definitely  or  indefinitely,  the  point  for  which  it  was  cited  in 
Waugh  V.  Carver,  supra^  but  does  make  an  entirely  different  distinction,  that 
is,  between  sharing  in  the  profits  of  a  trade  or  relying  upon  them  for  payment, 
in  both  of  which  cases  the  degree  of  indefiniteness  may  be  the  same.  Again, 
the  reason  given  in  the  distinction  taken  in  Grace  v.  Smith  is  not  sufficient, 
because,  in  point  of  fact,  a  person  who  shares  in  the  profit  of  a  trade,  or  re- 
ceives such  profits  in  payment,  equally  diminishes  the  fund  on  which  the  cred- 
itors rely. 

In  Ex  parte  Rowlandson,  1  Rose,  91,  Lord  Eldon  said :  "  The  ground  was 
settled,  that  if  a  man  as  the  reward  for  his  labor  chooses  to  stipulate  for  an 
interest  in  the  profits  in  the  business,  instead  of  a  sum  proportionate  to  those 
protits,  he  is,  as  to  third  persons,  a  partner." 

In  Ex  parte  Hamper,  17  Ves.,  403,  he  said :     "  The  cases  have  gone  to  this 

nicety,  upon  a  distinction  so  thin,  that  I  cannot  state  it  as  established,  upon 

due  consideration,  that  if  a  trader  agrees  to  pay  another  person  for  his  labor 

in  the  concern  a  sum  of  money,  even  in  proportion  to  the  profits,. equal  to  a 
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certain  share,  that  will  not  make  him  a^ partner;  but  if  he  has  specific  interest 
in  the  profits  themselves  as  profits,  he  is  a  partner.  ...  It  is  clearly  set- 
tled, though  I  regret  it,  that  if  a  man  stipulates  that,  as  the  reward  of  his 
labor,  he  shall  have  not  a  specific  interest  in  the  business,  but  a  given  sum  of 
money,  even  in  proportion  to  a  given  quantum  of  the  profits,  that  will  not  make 
him  a  partner;  but  if  he  agrees  for  a  part  of  the  profits,  as  such,  giving  him 
a  right  to  an  account,  though  having  no  property  in  the  capital,  he  is,  as  to 
third  persons,  a  partner." 

These  dicta  of  Lord  Eldon  have  been  very  much  deferred  to  by  the  courts 
and  the  profession.  Parsons  says :  "  We  have  reason  to  believe  that  for 
many  years,  in  various  parts  of  this  country,  numerous  contracts  of  this  kind 
have  been  drawn,  carefully  using  the  language  which  Eldon  is  supposed  to 
have  made  safe  by  the  distinction  he  asserted.  Nor  is  it  difficult  to  account 
for  this.  For,  to  say  nothing  of  the  immense  authority  of  so  eminent  a  judge, 
his  words,  so  understood,  supply  a  clear,  simple  and  easily  applicable  rule  for 
the  avoidance  of  a  great  danger.  They  tell  the  lawyer  who  would  draw  a 
contract  of  this  kind  how,  by  a  mere  formula,  he  can  guard  his  clients  from  a 
great  uncertainty,  the  inconvenience  of  which  might  otherwise  suffice  to  pre- 
vent the  proposed  arrangement.  As  a  convenient  rule,  much  may  be  said  of 
it;  but  as  an  accurate  one,  it  must  be  spoken  of  very  differentlj\" 

"  It  is  indeed  remarkable  that  a  rule  or  a  distinction  to  which  Lord  Eldon 
strongly  objects,  not  merely '  doubting,'  but  positively  affirming  his  dislike,  and 
which  he  lays  down,  as  he  says,  under  the  constraint  of  irresistible  authority, 
should  since  have  been  generally  adopted,  not  so  much  on  his  authority  as  on  his 
assertion  of  preceding  authority,  when  in  point  of  fact  no  such  authority  can  be 
found,  or,  so  far  as  any  accessible  evidence  goes,  can  now  be  believed  to  have 
existed." 

The  criterion  for  determining  whether  the  agreement  makes  a  case  of  com- 
pensation or  partnership  as  to  third  persons  differs  in  these  cases  {Ex  parte 
Kowlandson  and  Ex  parte  Hamper)  from  the  one  asserted  in  Waugh  v.  Carver, 
that  he  who  participates  in  the  profits  of  a  trade,  indefinitely,  ils  liable  as  a 
partner,  because  he  takes  from  the  fund  upon  which  the  creditors  rely;  and 
the  only  reason  given  for  the  distinction  between  the  liability  of  the  person 
who  contracts  to  take  a  sum  equal  to  a  share  of  the  profits  of  a  trade  and  one 
who  stipulates  for  a  share  of  such  profits,  as  profits,  is  that  the  latter  has  a 
right  to  an  account,  and  therefore  he  is  liable  as  a  partner.  And  this  reason 
has  been  since  asserted  and  relied  on  by  courts  and  writers.  3  Kent's  Com., 
25,  note  b;  Champion  ^y.  Bostwick,  18  Wend.,  184;  Heimstreet  v.  Howland,  5 
Denio,  68 ;  Deny  v.  Cabot,  6  Met.,  92. 

In  reference  to  these,  Bisset  on  Part.,  14,  says :  "  Some  of  the  writers,  and 
even  some  of  the  judicial  authorities  on  this  subject,  appear  to  think  the}'^  have 
surmounted  the  difficulty  by  confining  the  rule  of  liability  to  the  cases  where 
the  party  would  have  a  right  to  an  account  of  the  profits;  but  to  this  it  may 
be  answered,  that  in  all  cases  where  a  person  is  to  bo  paid  for  his  services  by 
a  sum  proportioned  to  the  profits,  he  must  be  entitled  to  an  account  of  the 
profits.  If  not,  how  is  he  to  ascertain  that  he  has  what  he  has  stipulated 
for?  .  .  .  The  distinction  between  the  cases  where  a  participation  in  the 
profits  has  been  held  to  make  a  man  liable  as  a  partner,  and  those  where  it 
has  been  held  not  to  make  him  so  liable,  is  certainly,  at  least  as  Lord  Eldon 
has  given  expression  to  that  distinction,  so  thin  that  it  does  not  seem  possible 
from  the  most  careful  consideration  of  it  to  arrive  at  any  clear,  general  con- 
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elusion ;  nor  does  Mr.  Justice  Story's  attempt  to  reconcile  the  repugnancy  of 
the  various  decided  cades  and  to  bring  them,  as  he  says,  '  into  harmony  with 
each  other,  as  well  ^s  with  common  sense,'  appear  to  be  very  successful.  If 
the  matter  were  res  inUgra^  a  plain  and  intelligible  rule,  and  one,  too,  which 
would  not  be  at  variance  with  anything  in  the  cases  decided  previously  to  Ex 
parte  Hamper,  17  Ves.,  403,  would  be,  that  those  whose  share  of  the  returns  of 
the  business  or  adventure  consisted  wholly  of  the  profits  of  the  stock,  or  partly 
of  the  profits  of  the  stock  and  partly  of  the  wages  of  labor,  should  be  held 
liable  as  partners;  but  those  whose  share  of  the  said  returns  consisted  wholly 
of  the  wages  of  labor,  or  the  interest  of  money  lent,  or  a  certain  fixed  an- 
nnity,  and  who  had  no  control  or  voice  as  principals  in  the  management  of  the 
business  or  adventure,  should  not  be  held  liable  as  partners." 

In  discussing  this  supposed  test  of  liability  as  a  partner  —  the  right  to  an 
account  of  the  profits  of  the  business  —  Parsons  on  Part.,  92,  says;  "  Undoubt- 
edly every  partner  has  a  right  to  an  account  of  the  profits;  but  the  converse 
is  not  true,  that  every  one  who  has  such  a  right  is  a  partner.  There  are  many 
ways  in  w^hich  a  man  may  represent  another,  and  in  that  right  be  entitled  to 
an  account  without  being  liable  as  a  partner." 

Hickman  v.  Cox  and  Wheatcroft,  91  E.  C.  L.,  523,  is  a  comparatively  late 
English  case,  1860,  in  which  the  rules  given  in. the  cases  above  cited  seem  to 
have  treated  as  erroneous  or  unintelligible.     The  case  was  this: 

Smith  &  Son,  prior  to  1850,  carried  on  business  at  the  Stanton  Iron 
Works,  as  iron-masters  and  merchants,  and,  being  involved  and  indebted  to  the 
defendants  and  others,  executed  a  composition  deed  transferring  their  prop- 
erty and  business  to  certain  trustees,  in  trust,  that  they  would  carry  on  the 
business  in  the  name  of  the  Stanton  Iron  Co.,  and  after  paying  expenses  and 
interest  on  a  certain  mortgage,  whenever  and  as  often  as  the  net  income 
amounted  to  a  shilling  on  the  pound  of  the  indebtedness,  to  divide  the  same 
among  the  creditors  in  proportion  to  their  claims,  and  when  these  were  dis« 
charged  to  reconvey  the  property  to  Smith  &  Son.  The  deed  was  executed 
by  the  trustees  and  creditors,  who  thereby  released  the  debtors.  In  1855  the 
plaintiff,  who  was  the  proprietor  of  the  Grafton  Iron  Ore  Works,  drew  three 
bills  for  upwards  of  thirteen  hundred  pounds,  for  ore  furnished  the  Stanton 
Iron  Co.,  which  were  accepted  by  James  Haywood,  one  of  the  trustees,  "per 
procuration,  the  Stanton  Iron  Co."  Afterwards  the  works  passed  into  the 
hands  of  the  mortgagee,  and  ceased  to  be  carried  on  under  the  composition 
deed,  when  the  plaintiff  brought  suit  against  the  defendants  as  acceptors  of 
the  bills,  on  the  ground  that  the  creditoi^s  under  the  deed  were  partners  in  the 
business  of  the  Stanton  Iron  Co.,  because  the  same  was  conducted  by  their 
agents,  the  trustees,  and  they  had  stipulated  to  take  the  profits  thereof. 

At  Trinity  term,  1856,  the  plaintiff  had  judgment  in  the  court  of  common 
pleas,  the  court  holding  on  the  authority  of  Owen  v.  Body,  5  Ad.  &  E,,  28,  and 
Janes  t?.  Whitbread,  11  C.  B.,  406,  that  the  creditors  executing  this  deed  be- 
came partners  in  the  trade  agreed  to  be  carried  on  thereunder.  On  appeal 
the  case  was  argued  in  the  Ex.  Ch.  in  February,  1857,  and  judgment  reserved 
until  November,  when  the  judgment  of  the  common  pleas  was  affirmed  — 
three  judges  for  and  three  against.  On  appeal  to  the  house  of  lords  the  decis- 
ion was  reversed  (99  E.  C.  L.,  47).  The  six  judges  who  heard  the  argument  in 
the  house  of  lords  delivered  opinions  seriatiin^  and  were  equally  divided  on  the 
question,  ^^  Are  the  defendants  hable  upon  the  bills  of  exchange?" 

The  lord  chancellor,  Campbell,  and  the  law  lords,  Brougham,  Cranworth, 
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Wensleydale  and  Chelmsford,  delivered  opinions  to  the  effect  that  the  defend* 
ants  were  not  partners.  • 

In  the  course  of  the  opinions  delivered,  the  supposed  rule  that  participation 
in  the  profits  of  a  trading  concern  makes  one  liable  as  a  partner  was  ques- 
tioned and  commeoted  upon  freely.  Blackburn,  J.,  who  was  for  holding  the 
defendants  as  partners,  said :  ^'  The  phrase,  taking  the  profits  as  such,  is  not  a 
happy  one,  and  there  is  some  difficulty  at  times  in  defining  what  it  means;  but 
I  think,  at  all  events,  it  means  this :  It  is  not  possible,  according  to  the  common 
law,  to  cause  a  trading  concern  to  be  carried  on  upon  the  terms  that  the  ad- 
vantages of  a  partnership,  including  the  participation  in  profits  and  partner- 
ship lien  and  security  over  the  assets  of  the  firm,  shall  belong  to  those  who 
have  but  a  limited  liability." 

Whightraan,  J.,  who  was  for  reversal,  said:  "  It  is  said  that  a  person  who 
shares  in  net  profits  is  a  partner.  That  may  be  so  in  some  cases,  but  not  in 
all;  and  it  maj'  be  material  to  consider  in  what  sense  the  words  *  sharing  in 
the  profits '  are  used.  In  the  present  case,  I  greatly  doubt  whether  the  cred- 
itor who  merely  obtains  payment  of  a  debt  incurred  in  the  business,  by  being 
paid  the  exact  amount  of  his  debt,  and  no  more,  out  of  the  profits  of  the  busi- 
ness, can  be  said  to  share  the  profits." 

Pollock,  C.  B.,  who  was  of  the  same  mind,  said:  "  The  question  then  arises, 
whether  the  interest  which  the  creditors  had  in  the  profits  to  be  made  by  the 
carrying  on  of  the  business  under  the  deed  was  such  as  to  make  them  part- 
ners in  respect  to  third  persons.  ...  If  a  firm  were  in  difficulties,  and  a 
person  proposed  to  assist  them  by  a  loan  of  money,  engaging  to  receive  pay- 
ments out  of  the  profits  only,  and  to  make  no  claim  in  the  event  of  there  being* 
no  profits,  but  stipulating  that  one-half  of  the  profits  should  be  applied  as  they 
arose  in  payment  of  his  debt,  and  that  he  should  have  power  to  see  that  this 
was  done  —  would  he  thereby  become  a  partner,  and  liable  for  all  debts  con- 
tracted subsequently  to  this  arrangement?  On  this  very  simple  state  of  facts 
there  may  possibly  arise  a  difference  of  opinion;  but  I  think  a  large  majority 
of  all  lawvers  and  commercial  men  would  decide  at  once  that  assistance  so 
offered  and  so  accepted  would  not  make  the  lender  of  the  money  a  partner  as 
to  third  persons.  If  he  took  a  warrant  of  attorney,  entitling  him  to  enter 
up  judgment  at  his  pleasure,  and  sweep  away,  in  payment  of  his  demand,  cap- 
ital, debts,  profits  and  everything,  he  certainly  would  not  be  a  partner;  but  as 
is  said,  if  he  limits  his  claim  to  be  paid  out  of  the  profits  only,  his  limited  right 
to  payment  creates  an  unlimited  liability.  I  think,  my  lords,  there  must  be 
some  fallacy  in  this;  the  conclusion,  to  my  mind,  appears  so  unjust  and  absurd, 
and  so  much  at  variance  with  natural  equity." 

Lord  Cranworth  said :  "  Would  they  (the  creditors)  have  become  partners 
in  the  concern  carried  on  by  the  trustees  merely  because  they  passively  as- 
sented to  its  being  carried  on  upon  the  terms  tliat  the  net  income,  t.  <?.,  the  net 
profits,  should  be  applied  on  discharge  of  their  demands?  I  think  not.  It  was 
argued  that,  as  they  would  be  interested  in  the  profits,  therefore  they  would 
be  partners.  But  this  is  a  fallacy.  It  is  often  said  that  the  test,  or  one  of  the 
tests,  whether  a  person,  not  ostensibly  a  partner,  is  nevertheless  in  contempla- 
tion of  law  a  partner,  is  whether  he  is  entitled  to  participate  in  the  profits. 
This,  no  doubt,  is  in  general  a  sufficiently  accurate  test ;  for  a  right  to  partici- 
pate in  the  profits  affords  cogent,  often  conclusive,  evidence  that  the  trade  in 
which  the  profits  have  been  made  was  carried  on  in  part  for  or  behalf  of  the 
person^etting  up  such  a  claim.    But  the  real  ground  of  the  liability  is  that  the 
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trade  has  been  carried  on  by  persons  acting  on  his  behalf.  When  Ihat  is 
the  case,  he  is  liable  to  the  trade  obligations,  and  entitled  to  its  profits,  or  to  a 
share  of  them.  It  is  not  strictly  correct  to  say  that  his  right  to  share  the 
profits  makes  him  liable  to  the  debts  of  the  trade.  The  correct  mode  of  stat- 
ing the  proposition  is  to  say  that  the  same  thing  that  entitles  him  to  the  one 
makes  him  liable  to  the  other,  namely,  the  fact  that  the  trade  has  been  carried 
on  in  his  behalf,  i,  e.^  that  he  stood  in  the  relation  of  principal  towards  the 
persons  acting  ostensibly  as  the  traders,  by  whom  the  liabilities  have  been  in< 
curred,  and  under  Avhose  management  the  profits  have  been  made." 

Lord  Wensleydale  said :  "  A  man  who  orders  another  to  carry  on  a  trade, 
whether  in  his  own  name  or  not,  to  buy  and  sell,  and  to  pay  over  all  the  profits 
to  him,  is  undoubtedly  the  principal,  and  the  person  so  employed  is  the  agent; 
and  the  principal  is  liable  for  the  agent's  contracts  in  the  course  of  his  emplo}"^- 
ment.  So  if  two  or  more  agree  that  they  should  Gdixry  on  a  trade  and  share 
the  profits  of  it  each  is  a  principal,  and  each  is  an  agent  for  the  other,  and 
each  is  bound  by  the  other's  contracts  in  carrying  on  the  trade,  as  much  as  a 
single  principal  would  be  by  the  act  of  an  agent  who  was  to  give  the  whole 
of  his  profits  to  his  employer.  Hence,  it  becomes  a  test  of  the  liability  of  one 
for  the  contracts  of  another,  that  he  is  to  recover  the  whole  or  a  part  of  the 
profits  arising  from  that  contract,  by  virtue  of  the  agreement  made  at  the  time 
of  the  employment.  I  believe  this  is  the  true  principle  of  partnership  liability. 
Perhaps  the  maxim,  that  he  who  takes  the  profits  ought  to  bear  the  loss,  often 
stated  in  the  earlier  cases  on  this  subject  (Waugh  v.  Carver,  etc.),  is  only  the 
consequence,  not  the  cause,  why  a  man  is  liable  as  a  partner." 

From  the  general  conclusion  reached  in  this  case,  that  the  defendants  were 
not  partners  in  the  Stanton  Iron  Co.,  simply  because  they  were  to  receive  the 
net  profits  of  the  business,  and  from  the  opinion  expressed  in  the  H.  of  L.,  I 
think  it  is  clear  that  the  decision  set  aside  the  arbitrary  rule,  that  indefinite  or 
other  participation  in  profits  necessarily  made  one  liable  as  a  partner  under 
any  circumstances,  but  tlie  fact  of  such  participation  is  to  be  treated  as  evi- 
dence, more  or  less  cogent,  according  to  the  circumstances,  of  a  partnership. 

Following  the  final  decision  in  Hickman  v.  Cox  &  Wheatcroft,  aupra^  and 
in  consonance  with  the  views  therein  expressed,  the  English  parliament  re- 
cently passed  an  act  (28  and  29  Vic,  ch.  86)  which  provides,  among  other 
things,  that  a  loan  to  a  person  engaged  in  trade,  upon  a  written  contract  that 
the  lender  shall  receive  a  rate  of  interest  in  proportion  to  profits,  or  a  share  of 
the  profits,  shall  not  itself  constitute  the  lender  a  partner;  nor  shall  a  contract 
lo  remunerate  a  servant  or  agent  of  a  person  engaged  in  trade  by  a  share  of 
the  profits,  of  itself  render  such  servant  or  agent  liable  as  a  partner.  In  no- 
ticing this  act.  Parsons  on  Part.,  93,  says : 

"We  will  add  our  hope  and  our  belief  that  the  courts  of  this  country  wiU 
reo-ard  this  statute  rather  as  declaratory  of  the  law  merchant  in  respect  to 
partnership  than  as  changing  that  law,  and  will  apply  to  cases  which  come 
before  them  the  principles  upon  which  the  statute  is  founded." 

The  American  cases  on  this  subject  are  also  conflicting,  but  the  weight  and 
tendency  of  authority  appears  to  be  in  favor  of  the  doctrine  "  that  a  mere 
promise  to  pay  out  of  the  profits  a  sum  of  money,  as  a  specific  proportion  of 
the  profits,  does  not  necessarily  constitute  the  payee  a  partner,  and  gives  him 
no  interest  in  the  profits,  and  no  right  to  the  profits,  but  only  a  personal  claim 
against  the  promisor  for  such  money,  or  for  such  a  share  of  profits,  after  they 
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are  ascertained  and  may  be  divided."  Parsons  on  Part.,  70.  In  Berthold  v. 
Goldsmith,  21  How.,  542  (Agency,  §§  614-15),  Mr.  Justice  CliflPord,  speaking 
for  the  court,  says:  ^'  Actual  participation  in  the  profits  as  principal,  we  think, 
creates  a  partnership  as  between  the  parties  and  third  persons,  whatever  may 
be  their  intentions  in  that  behalf,  and  notwithstanding  the  dormant  partner 
was  not  expected  to  participate  in  the  loss  beyond  the  amount  ot  the  profits." 

In  support  of  this  proposition,  the  cases  of  Waugh  v.  Carver  and  Grace  v. 
Smith,  mpra,  are  cited,  together  with  the  rule  announced  therein,  that  he  who 
has  a  share  of  the  profits  ought  to  bear  his  share  of  the  loss.  But  the  opinion 
goes  on  to  say :  "  That  rule,  however,  has  no  application  whatever  to  a  case  of 
special  service  or  agency,  when  the  employee  has  no  power  as  a  partner  in  the 
firm,  and  no  interest  in  the  profits  as  property,  but  is  simply  employed  as  a 
servant  or  special  agent,  and  is  to  receive  a  given  sum  out  of  the  profits,  or  a 
proportion  of  the  same,  as  a  compensation  for  his  services."  In  other  words, 
the  participation  in  the  profits  which  will  make  one  liable  to  third  persons  as  a 
partner  is  a  participation  as  a  partner,  or,  in  the  language  of  the  opinion,  as 
principal  —  and  that  is  the  fact  to  be  ascertained.  In  that  case  the  court  held 
that  a  person  who  negotiated  the  sale  of  goods  for  another,  under  a  contract 
to  have  half  the  profits  and  a  certain  compensation  in  any  event,  was  not  a 
partner  as  to  such  sales. 

Mr.  Justice  Story  believes  that  the  true  doctrine  upon  this  subject  is  that  a 
participation  in  the  profits  is  presumptive  proof  that  the  participant  is  a  part- 
ner, and  sufficient  proof  in  the  absence  of  all  other  opposing  circumstances. 
Story  on  Part.,  sec.  3S. 

§  8.  Evidence  on  question  of  partnership  considered  in  the  light  of  preceding 
doctrine. 

Having  reached  this  conclusion,  I  cannot,  upon  the  facts  so  far  stated,  con- 
clude that  Francis  is  liable  as  a  partner  with  Buchanan.  For  although  he 
participated  in  the  profits  of  the  trade,  the  agreement  and  circumstances  under 
which  such  participation  took  place  are  sufficient  to  modify  the  presumption 
of  law  that  he  did  so  as  a  partner  or  principal,  and  so  leave  it  in  doubt  whether 
he  took  such  profits  only  as  a  compensation  for  money  loaned  and  services 
rendered  or  otherwise. 

It  then  becomes  necessary  to  inquire  further  and  ascertain  whether,  upon 
the  whole  evidence,  Francis  was  in  fact  a  partner  or  not.  Buchanan,  being 
called  as  a  witness  by  the  petitioners,  testified  that  Francis  was  an  actual  part- 
ner in  the  firm  of  Eichter  &  Co.,  and  also  in  that  of  W.  A.  Buchanan,  so  far 
as  the  profits  were  concerned,  but  not  in  the  losses,  and  that  the  written  and 
verbal  agreement  aforesaid,  and  the  manner  of  keeping  the  books,  and  the 
written  authority  to  Francis  to  act  as  his  agent,  by  which  it  appeared  that 
Francis  only  loaned  money  to  Eichter  &  Co.  and  to  W.  A.  Buchanan  for  a 
certain  interest,  and  kept  their  books  for  a  share  of  the  profits  with  a  guar- 
anty of  a  certain  sum  per  month,  were  all  a  mere  pretense  and  device,  not  in- 
tended to  wrong  any  one  engaged  in  business  with  said  firms,  but  merely  to 
conceal  the  fact  of  such  partnership  from  Francis'  employer,  the  Bank  of 
British  Columbia,  it  being  contrary  to  the  rules  of  such  bank  that  their  em- 
ployees should  be  engaged  in  other  business. 

Francis,  being  called  as  a  witness  on  his  own  behalf,  testified  that  he  was 

not  a  partner  in  the  concern,  unless  the  agreement  made  him  one,  that  it 

truly  stated  his  relations  to  the  parties  and  the  business,  and  that  he  desired 
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sucli  relations  to  be  kept  secret,  but  did  not  state  why'.  He  also  admitted  that 
he  was  a  clerk  in  the  bank  aforesaid,  during  the  period  covered  by  these  trans- 
actions. 

Paul  Richter,  called  as  a  witness  by  the  petitioners,  testified  that  it  was  his 
understanding  that  Francis  was  a  partner  in  the  firm  of  Richter  &  Co.,  but 
he  had  no  direct  knowledge  on  the  subject. 

Dr.  Cardwell,  called  by  the  petitioners,  testified  that  after  Buchanan  was 
adjudged  a  bankrupt,  Francis  urged  him  to  agree  to  a  settlement  for  fifty 
cents  on  the  dollar,  and  he  then  said  that  if  witness  would  so  settle  he  would 
never  hear  of  a  $600  note  made  by  witness  as  an  accommodation  to  B.,  and 
which  Francis  then  held  as  collateral  security  for  money  loaned  B.  on  account, 
and  that  B.  considered  their  debts  confidential,  and  would  pay  them  dollar  for 
dollar. 

Here  is  a  direct  conflict  between  the  testimony  of  the  two  persons  who  ought 
to  know  better  than  any  one  else  what  was  the  real  relation  between  them 
concerning  this  business.  Resort  must,  then,  be  had  to  the  circumstances  and 
other  proofs  of  the  case  to  ascertain  the  truth  of  the  matter.  Buchanan,  so 
far  as  can  be  seen,  has  no  pecuniary  interest  in  the  question.  Francis  has  a 
large  one.  Buchanan  may  have  some  personal  feeling  against  Francis,  re- 
garding him  as  one  who,  in  the  language  of  counsel,  has  sucked  the  sap  out  of 
the  business;  or,  as  the  leonine  partner  in  what  the  Roman  lawyers  called 
soeietas  l^sonina^  in  allusion  to  the  fable  of  the  lion  —  who,  having  entered  into 
a  hunting  partnership  with  the  other  beasts  of  the  forest,  appropriated  to  him- 
self all  the  prey.  Be  this  as  it  may,  he  did  not  impress  mo  as  a  witness  who 
was  inimical  in  his  feelings  towards  Francis.  He  stated  that  he  did  not  first 
disclose  the  fact  of  partnership.  His  testimony  was  direct  and  positive,  and 
went  into  details  of  conversations  between  himself  and  Francis,  with  the  cir- 
cumstances of  time  and  place,  that  gave  it  the  semblance  of  probability  and 
truth. 

On  the  contrary,  Francis'  testimony  was  brief,  somewhat  ambiguous  —  as 
that  he  was  not  a  partner  unless  his  agreement  made  him  one  —  and  consisted 
mainly  of  general  denials. 

Again,  the  fact  of  Francis'  employment  in  the  bank  furnishes  a  motive, 
reason  or  inducement  to  disguise  a  partnership  w^ith  this  cloak  of  a  loan  of 
money  and  hiring  of  services. 

The  interest  which  Francis  took  in  having  the  creditors  settle  at  fifty  cents 
on  the  dollar  may  have  been  prompted  by  mere  friendship  for  Buchanan,  but 
the  fact  that  he  assured  Cardwell  that  in  such  event  his  debt  would  be  paid  in 
full,  or  ho  would  never  hear  of  his  note  again,  indicates  a  concern,  knowledge 
and  authority  in  the  premises  that  we  might  expect  of  a  person  interested  in 
the  matter  otherwise  than  as  a  mere  creditor. 

When  Francis  exercised  the  direct  authority  in  the  business  that  he  did  in 
the  absence  of  Buchanan,  although  he  had  a  secret  writing  appointing  him 
agent,  he  did  not  deem  it  necessary  to  show  it  to  the  salesman  or  any  one  else, 
but  proceeded  to  take  the  cash  into  his  own  custody  from  the  till,  daily,  and 
direct  who  to  credit  and  who  not,  with  all  the  authority  of  a  partner.  The 
salesman,  Mr.  Lewis,  does  not  seem  to  have  had  any  question  or  doubt  about 
his  right  to  do  so,  independent  of  the  writing,  which  he  never  saw  or  knew  of, 
until  it  was  produced  in  court. 

Sichter's  testimony  goes  to  establish  the  partnership.    The  particulars  of 
the  transaction  do  not  appear  to  have  been  disclosed  to  him  by  either  B.  or  F. 
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But  from  all  that  he  observed  during  the  six  or  seven  months  that  he  was  an 
active  partner  in  the  concern,  he  regarded  and  treated  Francis  as  a  partner  in 
the  profits  at  least,  although  not  in  the  capital  stock.  .As  to  what  B.  told 
Kichter,  I  do  not  consider  it,  because  B.'s  declarations  upon  the  question  of 
the  existence  of  the  partnership  are  not  evidence  against  Francis. 

It  does  not  directly  appear  from  the  evidence  what  was  a  reasonable  com- 
pensation for  keeping  the  books.  It  was  assumed  by  counsel  for  the  peti- 
tioners, and  not  questioned  by  opposing  counsel,  that  $25  per  month  was  a 
fair  compensation,  and  the  conclusion  appears  probable.  Now,  if  Francis  was 
simply  employed  to  keep  books,  what  inducement  was  there  for  Buchanan  to 
agree  to  give  him  any  interest  in  the  profits  of  the  business,  or  any  other 
compensation  beyond  the  $25  per  month,  which  he  was  guarantied  and 
paid,  profits  or  no  profits?  The  money  put  into  the  concern,  if  a  loan,  was 
drawing  the  highest  legal  rate  of  interest,  independent  of  the  compensation 
paid  as  book-keeper. 

This  single  circumstanoe  indicates  that  this  arrangement  was  either  a  device 
to  cover  up  a  partnership  in  the  profits  or  a  usurious  loan.  As  it  is  not  unlaw- 
ful to  be  a  dormant  or  secret  partner  in  a  trading  business,  and  i(  is  to  loan 
money  at  usurious  interest,  the  court  ought  to  infer  that  the  contingent  and 
extra  compensation  for  keeping  the  books  was  a  device  whereby  Francis  was 
to  be  admitted  to  a  share  in  the  profits  as  a  partner. 

All  these  circumstances  considered,  I  think  the  weight  of  the  testimony  is 
in  favor  of  the  conclusion  that  Francis  was  a  partner  in  the  firm  of  W.  A.  Bu- 
chanan. But  if,  as  contended  by  counsel  for  respondent,  the  evidence  was 
evenly  balanced,  effect  being  given  to  the  fact  that  Francis  did  participate  in 
the  profits,  the  same  conclusion  would  follow. 

As  has  been  shown,  a  participation  in  the  profits,  in  fact,  is  presumptive 
proof  of  partnership,  and  sufficient  proof  unless  overcome  by  other  circum- 
stances. Story  on  Part.,  sec.  38.  It  being  admitted  that  Francis  participated 
in  the  profits  of  the  concern,  and  the  circumstances  of  the  agreement,  at  least, 
leaving  it  in  doubt  whether  such  participation  was  as  partner  or  employee,  the 
burden  of  proof  is  upon  him  to  overcome  the  presumption  that  such  profits 
were  received  by  him  a3  a  partner. 

HAZARD  V.  HAZARD. 

(Circuit  Court  for  Rhode  Island :  1  Story,  371-876.     1840.) 

• 

Statement  of  Facts. —  Bill  in  equity  for  the  settlement  of  the  accounts  of 
an  asserted  partnership  between  the  plaintiff  and  the  defendant,  and  for  a 
decree  for  payment  of  the  balance  due  to  the  plaintifif,  etc.  The  answer  denied 
the  partnership,  and  stated  expressly  that  no  partnership  was  intended  between 
the  parties;  but  that  the  defendant  was  by  an  informal  written  instrument 
annexed  to  the  bill,  and  which  was  admitted  to  be  the  true  agreement  between 
the  parties,  to  have  a  certain  portion  of  the  profits  of  the  business  in  lieu  of 
and  as  a  compensation  for  his  services. 

The  written  instrument  was  not  signed,  but  was  in  the  following  terms,  and 
was  in  the  handwriting  of  the  defendant:  "Benjamin  Hazard  agrees  with 
Thomas  K.  Hazard  to  run  his  two  factories,  situated  on  Kocky  Brook,  on  the 
following  terms,  viz. :  The  said  Benjamin  Hazard  agrees  to  devote  his  whole 
time,  excepting  his  attendance  of  religious  meetings,  exclusively  to  the  manage- 
ment of  the  concerns  of  said  factories,  and  to  take  the  machinery  in  the  order 
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it  is  at  present  in  and  return  it  in  like  order  at  the  expiration  of  this  agree- 
ment. In  considemtion  of  which  the  said  T.  E.  Hazard  agrees  to  allow  him 
one-fourth  of  the  profits  of  the  business  for  the  first  year,  and  one-third  of  the 
profits  for  each  year  after,  until  the  expiration  of  this  agreement,  which  is  to 
he  the  sole  reward  of  the  said  B,  Hazard^ s  services.  And  Thomas  R.  Hazard 
agrees  on  his  part  to  purchase  the  stock  and  attend  to  the  sale  of  the  goods, 
without  any  charges  for  his  personal  services  and  time  excepting  the  actual 
expenses  necessarily  incurred.  All  stock  and  articles  of  any  description,  bills, 
etc.,  paid  by  Thomas  R.  Hazard  are  to  be  credited  to  the  said  T.  R.  H.,  and  the 
proceeds  of  the  goods  are  to  be  delivered  and  charged  to  him  in  the  factory 
books.  And  the  said  Thomas  R.  Hazard  agrees  to  furnish  a  horse  and  wagon 
to  do  the  business  of  the  factory,  which  is  to  be  kept  at  the  expense  of  the 
factory,  and  returned  of  equal  value  at  the  expiration  of  this  agreement.  It 
is  to  be  understood  that  Benjamin  Hazard  is  to  have  no  control  over  or  profits 
arising  from  the  rents,  etc.,  of  the  houses  and  lands  adjoining  the  factories. 
Thomas  R.  Hazard  is  to  charge  no  rent  for  the  factories,  which,  with  the  dam, 
water-wheels,  running  gear,  etc.,  is  to  be  kept  in  running  repair,  and  the 
expenses  charged  to  the  factory."  The  agreement  has  no  date,  but  it  is  ad- 
mitted that  it  was  made  in  December,  1825,  and  the  factories  were  carried  on 
under  it  for  four  years,  until  about  December,  1829.  The  business  being  then 
found  unprofitable,  it  was  discontinued  by  the  consent  of  both  parties. 

Opinion  by  Stoby,  J. 

In  the  view  which  I  take  of  this  case,  it  is  wholly  unnecessary  to  go  into 
the  examination  of  several  collateral  matters  which  are  stated  in  the  bill  and 
answer  and  evidence,  and  which  have  been  adverted  to  at  the  argument.  The 
only  question  which  it  appeal's  to  me  is  now  before  the  court  for  consideration 
is  whether,  under  and  in  virtue  of  the  informal  agreement  in  December,  1825, 
there  was  constituted  a  partnership  between  the  parties  for  carrying  on  the 
factories.  If  there  was,  then  there  ought  to  be  an  interlocutory  decree  for  an 
account.  If  there  was  not,  then  the  bill  ought  to  be  dismissed;  for  although 
in  positive  terms  it  does  not  (as  doubtless  it  ought)  aver  a  partnership,  yet  the 
whole  structure  and  frame  of  the  bill  is  formed  to  this  aspect  of  the  case,  and 
the  bill  would  be  unintelligible  without  it. 

§  9.  Partnership  as  to  third  persons  may  arise  hy  operation  of  law,  hut  as 
hetween  the  parties  themselves  only  when  such  is  the  actual  hitention. 

Now,  upon  the  point  whether  there  was  a  partnership  or  not  between  these 
parties  in  the  factory  business,  under  the  agreement,  it  is  necessary  to  take 
notice  of  a  well-known  distinction  between  cases  where,  as  to  third  persons, 
there  is  held  to  be  a  partnership,  and  cases  where  there  is  a  partnership  be- 
tween the  parties  themselves.  The  former  may  arise  between  the  parties  by 
mere  operation  of  law  against  the  intention  of  the  parties;  whereas,  the  latter 
exists  only  when  such  is  the  actual  intention  of  the  parties.  Thus,  if  A.  and 
B.  should  agree  to  carry  on  any  business  for  their  joint  profit,  and  to  divide 
the  profits  equally  between  them,  but  B.  should  bear  all  the  losses  and  should 
agree  that  there  should  be  no  partnership  between  them,  as  to  third  persons 
dealing  with  the  fiim  they  would  be  held  partners,  although  inter  sese  they 
would  be  held  not  to  be  partners.  This  distinction  is  often  taken  in  the  au- 
thorities. It  was  very  fully  discussed  and  recognized  in  Carver  v,  Waugh,  2 
H.  BL,  235;  Cheap  v.  Cramond,  4  Barn.  &  Aid.,  663;  Peacock  v.  Peacock,  16 
Ves.,  49;  Ex  parte  Hamper,  17  Ves.,  404;  Ex  parte  Hodgkinson,  19  Ves.,  291; 
Ej^ parte  Langdale,  18  Ves.,  300;  Tench  v.  Tench,  6  Madd>,  145,  note;  Hes- 
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keth  V.  Blanchard,  4  East,  144;  Muzzy  v.  Whitney,  10  Johns.,  226;  Dob  v. 
Halsey,  16  Johns.,  34. 

§  lO.  Mere  participation  in  profits  will  not  maJce  parties  partners  inter  sese. 

The  question  before  us  is  not  as  to  the  liability  to  third  persons,  but  it  is 
solely  whether  between  themselves  the  agreement  was  intended  to  create  and 
did  create  a  partnership.  I  have  looked  over  the  agreement  carefully,  and  my 
opinion  is  that  no  partnership  whatsoever  was  intended  between  the  parties; 
but  that  Benjamin  Hazard  was  to  be  employed  as  a  mere  superintendent,  and 
not  as  a  partner,  and  was  to  be  paid  the  stipulated  portion  of  the  profits  for 
his  services  as  superintendent.  This,  it  is  said  in  the  agreement,  was  to  be  the 
sole  reward  of  his  services  f  and  if  there  were  no  profits,  then  he  was  to  submit 
to  lose  the  value  of  his  services.  It  is  not  anywhere  said  in  the  agreement 
that  the  parties  are  to  be  partners  in  the  business;  nor  that  Benjamin  Hazard 
is  to  pay  any  part  of  the  losses.  But  language  is  used  from  which,  I  think,  it 
may  fairly  be  inferred  as  the  full  understanding  of  the  parties,  that  the  whole 
capital  stock  was  to  be  held  by  T.  K.  Hazard,  as  his  sole  and  exclusive  prop- 
erty, and  that  the  stock  was  to  be  furnished  by  him,  and  the  proceeds  thereof 
was  to  be  delivered  and  sold  by  him  and  charged  to  him  as  his  individual 
property,  and  debts  and  credits.  Now,  if  this  be  so,  there  is  no  pretense  to 
say  that  the  parties  intended  a  partnership.  A  mere  participation  in  the 
profits  will  not  make  the  parties  partners  inter  sese^  whatever  it  may  do  as  to 
third  persons,  unless  they  so  intend  it.  If  A.  agrees  to  give  B.  one-third  of  the 
profits  of  a  particular  transactjion  in  business  for  his  labor  and  services  therein, 
that  may  make  both  liable  to  third  persons  as  partners,  but  not  as  between 
themselves.  This  was  the  very  point  adjudged  in  Hesketh  v.  Blanchard,  4 
East,  144.  where  Lord  EUenborough  said,  "  The  distinction  taken  in  Waugh 
V.  Carver  and  others  applies  to  this  case.  Quoad  third  persons  it  was  a  part- 
nership, for  the  plaintiff  was  to  share  half  the  profits.  But,  as  between  them- 
selves, it  was  only  an  agreement  for  so  much  as  a  compensation  for  the 
plaintiff's  trouble  and  for  lending  K.  his  credit."  The  same  doctrine  was  fully 
recognized  in  Muzzey  v.  Whitney,  10  Johns.,  226. 

§  II,  Distinction  between  cases  of  partnership  as  to  third  persons  and  cases 
of  mere  agency. 

It  is  not  necessary,  in  the  present  case,  to  decide  whether  Benjamin  Hazard 
was,  under  the  agreement,  a  partner  as  to  third  persons.  That  question  may 
be  left  for  decision  until  it  shall  properly  arise  in  judgment.  And  before  it  is 
decided  it  might  be  necessary  to  examine  a  very  nice  and  curious  class  of 
cases,  standing  certainly  upon  a  very  thin  distinction,  if  it  is  a  blearly  discern- 
ible distinction,  between  cases  of  partnership  as  to  third  persons,  and  cases  of 
mere  agency,  where  the  remuneration  is  to  be  by  a  portion  of  the  profits. 
This  distinction  is  alluded  to  by  Lord  Eldon  in  Ex  parte  Hamper,  17  Ves.,  404, 
and  by  Lord  Chief  Justice  Abbott  in  Cheap  v,  Cramond,  4  Barn.  &  Aid.,  663, 
670.  In  the  latter  case  the  chief  justice  said:  "Such  an  agreement  is  per- 
fectly distinct  from  the  cases  put  in  the  argument  before  us,  of  remuneration 
made  to  a  traveler  or  other  clerk  or  agent  (in  proportion  to  the  profits),  by  a 
portion  of  the  sums  received  by  the  master  or  principal,  in  lieu  of  a  fixed 
salary,  which  is  only  a  mode  of  payment  adopted  to  increase  or  secure  exer- 
tion." It  was  also  acted  upon  in  Muzzey  v.  Whitney,  10  Johns.,  226;  Dry  v. 
Bos  well,  1  Camp.,  829;  Wish  v.  Small,  id.,  note;  Benjamin  v.  Porteus,  2  H, 
Bl.,  590;  and  Wilkinson  v.  Frazier,  4  Esp.,  182;  and  Mair  v.  Glennie,  4  Maule 

&  Selw.,  240,  244. 
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My  judgment  is  that  in  the  present  case  the  parties  never  intended  any 
partnership  in  the  capital  stock,  but  a  mere  participation  of  interest  in  the 
profits;  and  that  the  one-third  or  one-fourth  of  the  profits  allowed  by  the 
agreement  to  Benjamin  Hazard  was  merely  a  mode  of  paying  him  as  agent 
for  his  superintendency  of  the  factories.  In  this  view,  I  think  the  bill  ought 
to  be  dismissed  with  costs. 

BENEDICT  V.  BAYIS. 
(Circuit  Court  for  Indiana:  2  McLean,  847-353.     1841.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  action  is  brought  against  the  defendants  to  re- 
cover from  them,  as  the  representatives  of  Davis,  a  partner  in  the  house  of 
Allison  &  Co.  The  jury  found  for  the  defendants,  and  a  motion  for  a  new 
trial  was  made  on  the  following  grounds: 

I^rst.  The  jury  should  have  been  instructed  that  Davis,  having  held  him- 
self as  a  partner  to  the  world,  was  liable  as  such.  Second.  Evidence  was  given 
to  the  jury  in  regard  to  the  contract  between  Davis  and  the  Allisons,  which 
should  have  been  excluded.  Third,  The  weight  of  the  evidence  was  in  favor 
of  the  plaintififs. 

Among  other  evidence  conducing  to  show  a  partnership  between  Davis  and 
the  Allisons,  several  witnesses  stated  that  the  former  represented  himself  to 
them,  both  before  and  after  the  purchase  of  the  goods  for  the  price  of  which 
this  action  was  brought,  as  a  partner.  And  it  is  insisted  that,  on  this  ground 
alone,  be  is  chargeable  as  a  partner.  That  where  an  individual  holds  himself 
out  as  a  partner  he  is  liable  as  such,  though,  in  fact,  he  had  no  interest  in  the 
partnership  concern. 

§  12.  Doctrine  as  to  interest  in  profits  creating  a  partnership. 

The  doctrine  of  partnership,  though  pretty  well  defined,  does  not  seem,  on 
some  points,  to  have  been  settled  on  sound  principles.  It  is  laid  down  that  if 
an  individual,  as  a  compensation  for  his  labor,  agrees  to  receive  a  part  of  the 
profits,  he  will  be  liable  as  a  partner;  and  yet  if  he  is  to  receive  a  certain  sum 
of  money  in  proportion  to  a  given  quantum  of  the  profits,  he  is  not  so  liable. 
Now  although  this  is  the  established  doctrine,  in  the  language  of  Lord  Eldon, 
in  reason  it  would  seem  to  be  impossible  to  say  that,  as  to  third  persons,  they 
are  not  equally  partners.  Ex  j>avte  Rowlandson,  1  Rose,  39 ;  ^  parte  Wat- 
son, 10  Ves.,  461. 

§  13.  One  who  lends  his  name  to  a  partnership  thereby  becomes  liable  as  a 
partner. 

Where  a  person  lends  his  name  to  a  partnership,  though,  in  fact,  he  has  no 
interest  in  it,  ho  is  liable  as  a  partner.  And  this  rule  is  founded  upon  general 
lK>licy.  Waugh  v.  Carver,  2  H.  Bl.,  235;  Gow  on  Part.,  23.  To  create  re- 
sponsibility as  a  nominal  partner,  the  allowed  use  of  the  name  on  bills  of  par- 
cels used  by  the  firm  seems  to  be  sufficient,  notwithstanding  that  the  creditor 
was  originally  ignorant  of  the  introduction  of  the  name.  Gow,  23;  Young 
r.  AxteU,  1  Esp.  N.  P.  C,  29;  1  Serg.  &  R,  338. 

§  14.  One  not  actually  a  partner  will  not  render  himself  liable  as  such  by 
T^^presentations  to  individvuls  of  which  the  creditor  cotdd  have  known  nothing. 

In  the  case  under  consideration  the  declarations  of  Davis,  in  regard  to  his 
being  a  partner,  as  proved,  were  made  at,  and  in  the  neighborhood  of,  Laporte, 
in  Indiana,  to  residents  of  that  place;  the  bills  were  not  made  out  against 
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Davis  as  a  partner,  nor  was  there  any  evidence  conducing  to  prove  that  the 
plaintiffs  had  any  knowledge  that  he  represented  himself  to  be  a  partner,  or 
that  the  plaintiffs,  who  are  citizens  of  New  York,  gave  credit  to  the  Allisons 
on  his  account.  And  it  is  important  to  inquire  whether,  from  this  state  of 
facts,  he  can  be  held  responsible  as  a  partner. 

The  counsel  for  the  plaintiffs  earnestly  contends  that  Davis  is  liable  on  the 
above  evidence,  though  it  be,  in  fact,  clear  that  ho  had  no  partnership  inter- 
est. That  this  liability  does  no't  depend  on  the  credit  given  by  the  plaintiffs 
to  him  at  the  time  the  goods  were  sold,  nor  on  their  having  a  knowledge  of 
his  having  held  himself  out  as  a  partner,  but  upon  the  fact  of  his  having  so 
represented  himself.  In  this  view  of  the  case,  if  there  be  a  liability,  it  arises 
from  general  polic}''  that  an  individual  shall  be  held  bound  where,  by  holding 
himself  out  to  the  world  as  a  partner,  he  has  given  the  influence  of  his  name 
to  the  firm.  THat  a  contrary  doctrine  would  enable  an  individual  to  practice 
a  fraud  upon  all  who  gave  credit  to  the  firm. 

Before  a  reference  is  made  to  adjudged  cases  on  this  point,  it  may  be  proper 
to  remark  that  it  is  difficult  to  perceive  how  a  fraud  can  have  been  practiced 
on  the  plaintiffs,  if,  at  the  time  they  sold  the  goodjS,  they  had  no  knowledge 
of  Davis  as  being  connected  with  the  firm,  or  as  representing  himself  to  be 
connected  with  it.  It  is  clear  that,  under  such  circumstances,  his  name  or 
credit  could  not  have  operated  on  the  plaintiffs,  or  in  any  way  influenced  their 
conduct.  Such  a  fraud  seems  to  be  too  refined  for  legal  comprehension  or 
action. 

It  may  be  readily  admitted  that  positive  proof  of  knowledge  of  the  above 
facts,  by  the  plaintiffs,  is  not  necessary  to  establish  the  liability  of  Davis;  but 
such  facts  must  be  proved  as  to  authorize  the  jury  to  infer  this  knowledge. 
This  inference  might  well  be  drawn  from  the  fact  that  the  name  of  Davis 
was  published  as  a  partner  in  a  newspaper,  or  inserted  in  a  sign  over  the  door 
of  the  house  in  which  the  goods  were  kept  and  sold,  or  that  the  bills  were 
made  out  against  him  as  a  partner.  But  not  one  of  these  facts  are  proved  in 
this  case. 

In  the  case  of  Vice  v.  Lady  Anson,  7  Barn.  &  Cres.,  409,  Lord  Tenterden 
said  the  plaintiff,  at  the  time  when  he  supplied  the  goods,  did  not  know- 
that  the  defendant  either  had,  or  thought  she  had,  any  interest  in  the  mine. 
He  did  not,  therefore,  supply  the  goods  on  her  credit.  The  fact  of  her  having 
thought  that  she  had  such  an  interest,  that  being  wholly  unknown  to  the 
plaintiff  at  the  time  w^hen  he  supplied  the  goods,  will  not  make  her  liable  for 
those  goods.  Her  having  expressed  an  opinion  in  private  letters  and  society 
that  she  was  interested  might  be  prima  facie  evidence  that  she  had  an  inter- 
est; but  the  other  facts  in  the  case  show  that  she  had  not  any  interest.  This 
case  is  more  fuU}^  reported  in  3  Car.  &  Payne,  19,  and,  also,  the  decision  of 
the  court  in  bank  on  a  motion  to  set  aside  the  nonsuit  which  was  overruled. 

In  the  case  of  Dickinson  v.  Valpj'',  10  Barn.  &  Cres.,  123,  Mr.  Justice  Park 
said  if  it  could  have  been  proved  that  the  defendant  had  held  himself  out 
to  be  a  partner,  not  "  to  the  world,"  for  that  is  a  loose  expression,  but  to  the 
plaintiff  himself,  or  under  such  circumstances  of  publicity  as  to  satisfy  a  jury 
that  the  plaintiff  knew  of  it,  and  believed  him  to  be  a  partner,  he  would  be 
liable  to  the  plaintiff  in  all  transactions  in  which  he  engaged,  and  gave  credit 
to  the  defendant,  upon  the  faith  of  his  being  such  partner.     . 

In  Chitty  on  Bills  (ed.  1839),  43,  it  is  said  if  a  person  represents  himself  to 
be  a  partner^  though,  in  fact,  he  was  not  so,  and  thereby  induce  a  person  to 
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give  credit  to  a  concern,  he  will  be  liable  as  a  partner;  but  the  representation 
must  be  by  himself,  or  by  some  third  person  by  his  authority;  and  it  must  be 
general  and  public,  or  to  the  particular  creditor,  for  a  representation  only  to 
one  or  more  persons  which  the  creditor  never  heard  of  could  not  mislead  him, 
and  he  has  no  right  to  avail  himself  of  it,  in  order  to  fix  a  party,  who,  in  fact, 
was  not  a  partner.  These  authorities  show  that,  independently  of  the  proof 
of  the  fact  of  partnership,  there  was  no  such  holding  out  by  Davis  to  the  pub- 
lic or  to  the  plaintiffs  as  to  make  him  liable  as  a  partner,  and  that  the  court 
did  not  mistake  the  law  in  their  charge  to  the  jury. 

§  15.  ^  rebut  the  inference  of  partnership  arising  from  statements  made,  the 
contract  between  thepa7*ties  may  be  shown. 

The  motion  for  a  new  trial  cannot  be  granted  on  the  second  ground.  The 
complaint  here  is,  that  illegal  evidence  was  admitted  to  show  the  contract  be- 
tween Davis  and  the  Allisons,  in  regard  to  his  advance  to  them  of  $500,  the 
amount  of  which  he  was  to  receive  in  goods  at  cost.  This  evidence  was  intro- 
duced by  the  defendants  to  rebut  and  explain  the  evidence  of  a  partnership 
given  by  the  plaintiffs.  The  terms  of  the  contract  were  repeated  by  the  par- 
ties in  the  presence  of  the  witness,  before  one  of  the  Allisons,  who  purchased 
the  goods,  left  Laporte  for  that  purpose. 

Now,  it  is  true  this  contract  was  made  without  the  knowledge  of  the  plaint- 
iffs, but  in  this  respect  it  stands  upon  the  same  footing  as  the  evidence  to  prove 
a  partnership.  And  as  they  had  no  knowledge  of  the  one  they  can  complain 
of  no  surprise  as  to  the  other.  In  every  view  the  evidence  to  prove  this  con- 
tract was  legal.  Whether  it  was  fraudulently  entered  into  or  not  was  a  matter 
for  the  jury. 

That  the  weight  of  evidence,  as  to  the  proof  of  partnership,  was  with  the 
plaintiffs,  must  be  admitted.  At  least  this  is  my  view  on  the  subject.  But 
the  preponderance  is  not  such  as  to  authorize  the  court  to  set  aside  the  ver- 
dict and  give  a  new  trial.  To  authorize  this  it  is  not  enough  that  the  court 
differ,  in  their  opinion  of  the  evidence,  from  the  jury.  There  was  some  im- 
peachment of  two  or  three  of  the  witnesses  from  the  facts  proved  and  the  cir- 
cumstances of  the  case.  The  jury  had  the  facts  fully  before  them,  and  gave 
such  weight  to  the  witnesses  as  they  believed  them  to  be  entitled  to.  Under 
all  the  circumstances  we  are  not  convinced  that  the  rules  of  law,  and  the 
purposes  of  justice,  require  a  new  trial,  and  the  motion  is  overruled. 

g  Itt.  In  general. —  Ckimmunity  of  profit  coDstitutes  the  true  criterion  whereby  to  ascertain 
whether  any  given  agreement  for  carrying  on  a  trade  or  business  is  one  of  partnership.  As 
a  general  rule,  whenever  two  or  more  persons  agree  that  each  shall  contribute  capital  or 
labor,  or  both,  for  the  purpose  of  carrying  on  a  trade  or  business,  and  that  the  profits  shall  be 
received  on  joint  account  and  be  subsequently  apportioned  among  all,  they  will  be  coDsidered 
as  partners  with  respect  to  vhird  persons,  even  though  they  may  have  expressly  stipulated  to 
the  contrary  between  themselves.     Bigelow  v.  Elliot,*  1  Cliff.,  28.  , 

^17.  It  is  not  necessary  to  constitute  a  partnership  that  there  should  be  any  property  con- 
stituting the  capital  stock  jointly  owned  by  the  partners;  but  the  capital  may  consist  of  the 
mere  use  of  property  owned  by  the  individual  partners  separately,  and  it  is  sufficient  to  consti- 
tute the  relation  that  .they  have  agreed  to  share  the  profits  and  losses  arising  from  the  use  of 
properly  or  skill  either  separately  or  combined.    Ibid. 

§  18.  The  participation  in  the  profits  which  will  make  one  liable  to  third  persons  as  a  part- 
ner is  a  participation  as  a  partner  or  principal.  A  participation  in  the  profits  as  a  compen- 
sation for  money  loaned  or  services  rendered  does  not  constitute  one  a  partner  or  render 
him  liable  to  third  persons,  but  if  the  participation  in  the  profits  of  a  concern  be  admitted, 
and  the  circumstances  of  the  agreement  leave  it  in  doubt  whether  such  participation  was  as 
partner  or  employee,  the  burden  of  proof  is  upon  the  party  so  participating  to  overcome  the 
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presumption  that  such  profits  were  received  by  him  as  a  partner.    In  re  Francis,*  7  N.  R  R, 
859. 

§  19.  A  contract  between  three  persons  to  operate  a  **  mining  property  as  a  company"  cre- 
ates a  partnership  between  them  from  date,  and  makes  each  of  them  liable  for  debts  incurred  in 
prosecuting  the  enterprise,  notwithstanding  it  is  agreed  that  there  shall  be  no  division  of 
profits  until  two  of  the  parties  are  reimbursed  from  the  proceeds  for  money  expended  in  the 
purchase  of  two-thirds  of  the  property  from  the  third  party,  and  the  cost  of  improving  it. 
Bybee  v.  Hawkett,*  12  Fed.  R,  649. 

g  20.  A  court  of  admiralty  has  no  jurisdiction  of  a  contract  of  partnership  in  the  earnings 
of  a  ship.  A  contract  of  partnership  is  where  parties  join  together  their  money,  goods,  labor 
or  skill,  for  the  purposes  of  trade  or  gain,  and  where  there  is  a  community  of  profits.  Where 
two  parties  agreed  together,  one  to  contribute  a  steamboat  to  carry  freight,  passengers,  etc., 
the  other  to  contribute  the  good-will  of  an  established  line,  together  with  his  care,  skill  and 
experience,  and  to  have  general  management  of  the  business,  etc.,  the  receipts,  after  paying 
expenses,  and  a  certain  specified  sum  to  each  of  the  parties,  to  be  divided  between  them 
equally,  the  agreement  was  held  to  be  one  of  partnership  and  not  a  charter-party.  Ward  v, 
Thompson,  ^2  How.,  330. 

§21.  Partnership  is  a  contract  between  two  or  more  persons  to  place  their  money,  effects, 
labor  and  skill,  or  some  one  or  all  of  them,  in  business,  with  the  understanding  that  there 
shall  be  a  community  of  profits  between  them.  Community  of  interest  does  not  necessarily 
constitute  a  partnership;  but  where  there  is  a  community  of  interest  in  the  capital  stock,  and 
also  a  community  of  interest  in  the  profit  and  loss,  then  there  is  a  partnership.  Both  of  these 
ingredients,  however,  need  not  concur  to  establish  a  partnership.  Actual  participation  in 
the  profits  as  principal  creates  a  partnership  as  between  the  parties'  and  third  persons,  what- 
ever may  be  their  intention  in  that  behalf,  and  notwithstanding  the  dormant  partner  was  not 
expected  to  participate  in  the  loss  beyond  the  amount  of  the  profits.  But  where  a  person  is 
employed  as  a  special  agent  or  servant,  and  is  to  receive  a  given  sum  out  of  the  profits,  or 
a  proportion  of  the  same,  for  his  services,  and  his  relation  is  known  to  the  party  dealing  with 
him,  there  is  no  partnership.     Berthold  v.  Goldsmith.  24  How.,  536. 

§  23.  An  obligation  joint  in  its  terms  does  not  constitute  the  obligors  partners,  nor  the  con- 
tract a  partnership  engagement.  Nor  does  the  fact  that  the  obligors  were  partners  constitute 
the  agi'eement  a  partnership  contract.    In  re  Miller,*  1  N.  Y.  Leg.  Obs.,  38. 

g  23.  A  parol  agreement  to  become  copartners  in  the  business  of  purchasing  and  selling 
lands  and  lumber  in  the  state  of  Maine  is  a  parol  contract  respecting  an  interest  in  lands, 
and  void  by  the  statute  of  frauds,  so  that  it  will  not  be  enforced  by  a  court  of  equity.  Smith 
V.  Burnham,  8  Sumn.,  435. 

§  24.  A  mere  joint  proprietorship  of  property,  or  joint  contract,  does  not  render  the  persons 
concerned  copartners.  The  partnership  relationship,  though  not  limited  to  mercantile  trans- 
actions, necessarily  depends  upon  a  mutual  interest  between  the  parties  in  the  profit  and  lo^s 
of  the  concern ;  either  by  an  actual  sharing  of  profits  or  an  expectation  of  them.  In  re 
Miller,*  1  N.  Y.  Leg.  Obs.,  3a 

g  25.  One  venture  or  transaction  in  which  two  parties  have  an  interest  will  not  make  them 
technical  partners  requiring  a  bill  in  equity  for  adjusting  their  accounts.  Marsh  v.  North- 
western National  Ins.  Co.,  3  Bi«8.,  351. 

§  26.  If  two  persons  make  a  loan  jointly,  it  will  not  constitute  them  partners  so  as  to  re- 
quire the  doctrine  of  survivorship  to  be  enforced.  In  such  case,  if  one  of  the  persons  dies, 
the  survivor  may  maintain  an  action  to  recover  the  money,  but,  after  the  death  of  both,  a 
settlement  may  properly  be  made  with  the  executor  of  the  one  who  died  first,  and  he  may 
maintain  an  action  upon  notes  given  in  such  settlement  for  the  balance  found  due.  Catlin  r. 
Underbill,*  4  McL.,  337. 

§  27.  To  constitute  a  partnership  there  must  bp  a  community  of  interest  —  a  participation  in 
profit  and  loss  —  and  this  joint  interest  must  continue  to  the  time  of  the  sale  of  the  property. 
Felichy  v. Hamilton,*  1  Wash.,  492. 

g  28.  This  joint  interest  in  the  whole  is  what  constitutes  the  liability  of  all  for  the  contracts 
of  one.    Ibid, 

§  29.  Where  a  party  is  held  out  as  a  partner  by  another,  it  is  not  necessary,  to  make  them 
partners  as  to  third  persons  who  have  given  them  credit  on  the  strength  of  their  beid^  part- 
nera,  that  there  should  be  either  community  of  interest  or  participation  in  the  profits ;  but 
knowledge  or  notice  of  his  being  so  held  out  must  be  brought  home  to  the  party,  or  there 
must  be  proof  of  circumstances  which  will  authorize  a  court  to  presume  notice  to  make  him 
liable  as  a  partner.    In  re  Jewett,  15  N.  B.  R.,  126;  7  Biss.,  328. 

§  80.  iBstanoeg. —  A.,  B.  and  C,  under  an  agreement  to  furnish  the  outlay  and  share  in  the 
profit  and  loss  equally,  bought  property  for  the  purpose  of  selling  again ;  sold  some  lots  and 
built  on  another  out  of  common  funds.    Then  A.  and  B.  with  common  funds  bought  out  C. 
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B.  went  into  bankruptcy.  Heldt  upon  a  bill  by  A.  against  B.*8  assignees,  that  this  was  a  part- 
nership adventure,  and  that  A.  and  B.'s  assignee  held  the  title  to  the  real  estate  subject  to 
Buch  rights  and  liabilities  as  accrued  to  A.  and  B.  at  the  time  of  the  commencement  of  the 
bankruptcy  proceedings;  that  it  was  necessary  to  adjust  the  partnership  dealings  up  to  such 
time  and  ascertain  the  exact  interest  of  each ;  and  that  A.  had  a  lien  upon  the  property  to  pro- 
tect him  until  the  partnership  creditors  were  paid.     Thrall  v,  Crainpton,  0  Dun.,  218. 

§  81.  The  owner  of  a  tug  and  the  owner  of  a  barge  agreed  that  they  should  be  employed  in 
carrying  freight,  the  earnings,  after  the  payment  of  expenses,  to  be  divided  in  a  certain  pro- 
portion. Held,  that  the  parties  were  partners.  The  servants  employed  on  either  vessel  were 
the  servants  of  the  association,  and  persons  injured  by  the  negligence  of  such  servants  have 
a  right  of  action  against  either  partner.     Bo  was  v.  The  Pioneer  Tow  Line,  2  Saw.,  21. 

§  32.  An  association  or  joint  stock  company,  with  a  capital  stock  divided  into  shares,  was 
formed  for  the  purpose  of  dealing  in  real  estate,  and  the  title  to  all  property  bought  was  con- 
veyed to  certain  trustees  in  trust  for  the  benefit  of  the  shareholders,  with  power  to  make  sales 
and  do  all  acts  necessary  or  proper  to  carry  Into  effect  the  objects  of  the  association,  and  with 
a  provision  for  dividing  the  lands  and  money  after  lands  enough  had  been  sold  to  pay  the  pur- 
chase price  and  all  other  charges.  The  interest  of  one  of  the  shareholders  having  been  sold  on 
execution  against  him  individually,  held,  that  the  association  was  a  partnership,  and  that  the 
law  governing  the  rights  of  individual  creditors  of  a  partner  must  determine  the  rights  of 
the  purchaser  at  the  execution  sale.    Clagett  v.  Kilbourile,*  1  Black,  346. 

§  38.  Such  purchaser  takes  the  same  interest  in  the  property  that  the  judgment  debtor 
would  have  upon  a  final  adjustment  of  the  accounts  of  the  partnership.  He  cannot  sue  in 
ejectment;  his  remedy  is  to  go  into  equity  and  cull  for  an  account,  and  thus  entitle  himself 
to  the  interest  of  the  judgment  debtor,  if  any,  after  the  settlement  of  the  partnership  liabil- 
ities. The  fact  that  the  property  consists  of  real  estate  does  not  alter  the  matter.  Real  prop- 
erty belonging  to  a  partnership  is  treated  in  equity  as  part  of  the  partnership  fund,  auvl  is 
disposed  of  and  distributed  the  same  as  personal  assets.    Ibid, 

^  34.  An  association  of  separate  owners  of  several  steamboats  into  a  joint  concern,  to  run 
their  vessels  upon  the  Hudson  river,  and  to  collect  and  receive  the  earnings  of  the  boats  in  a 
common  fund,  out  of  which  the  expenses  of  all  the  boats  are  to  be  paid,  is  no  more  than  a 
private  copartnership  in  a  particular  business;  and  each  member  of  the  association  is  respon- 
sible individually  for  his  acts  or  contracts  in  the  business  of  the  common  concern.  The 
Steamboat  Swallow,  01c. ,  834. 

§  3d.  Where  various  parties  are  owners  of  a  boat,  and  are  engaged  in  the  transportation  of 
freight  for  hire,  although  they  are  tenants  in  common  as  to  the  boat  itself,  they  are  copart- 
ners as  to  th9  business  of  the  boat,  the  freighting,  etc.  Russell  v.  The  Minnesota  Outfit,*  1 
Minn.,  162. 

^  36w  Where  A.  and  B.  purchased  a  ship  and  her  cargo,  on  account  of  themselves  and  C, 
and  D.,  in  equal  third  parts,  and  it  was  agreed  among  the  parties  that  C.  should  go  as  master 
and  supercargo,  the  outward  cargo  to  be  consigned  to  C.,  and  A.  and  B.  made  all  the  ad- 
vances both  for  ship  and  cargo,  and  were  constituted  the  agents  and  factoi*s  in  New  York  for 
the  several  parties,  and  the  return  cargo  was  to  be  consigned  to  them  for  sale  on  account  of 
the  concern,  held^  that  the  parties  interested  in  this  adventure  could  not  be  considered  part- 
ners, but  must  be  deemed  tenants  in  common,  and  not  to  be  governed  by  the  law  of  partner- 
ship.    DeWolf  t*.  Howland,  2  Paine,  356. 

I  g  87.  A.  and  B.  were  tenants  in  common  with  C.  and  D.  of  a  ship  in  certain  proportions, 
and  purchased  a  cargo,  by  agreement,  on  their  account  in  the  like  proportions  for  a  voyage, 
and  consigned  the  same  to  the  master  for  sale  and  returns :  it  was  held  that  they  were  ten- 
ants in  common  of  the  cargo  and  not  partners.    Jackson  v.  Robinson,  8  Mason,  138. 

§  38.  Where  A.  and  B.  agreed  to  carry  on  two  stores  separately,  each  on  his  own  capital,  • 
credit  and  responsibility,  neither  to  be  in  any  way  answerable  for  the  engagements  of  the 
other,  and  there  was  to  be  participation  in  the  profits  but  not  in  the  losses,  field,  that,  whether 
or  not  there  was  a  partnership  as  to  third  persons,  there  was  not  inter  sese,  and  that  one  could 
maintain  an  action  at  law  against  the  other  for  goods  sold  or  money  loaned  by  plaintiff  to 
defendant.    Jordan  v,  Wilkins,*  3  Wash.,  110. 

§  39.  A  fortiori  such  action  could  l>e  maintained  under  a  supplementary  agreement  de- 
stroying the  community  of  profits.    Itnd, 

g  40.  Agreements  by  which  seamen  are  to  receive  for  their  services  a  share  of  the  profits  of 
the  voyage  are  not  partnerships,  but  contracts  of  hiring,  and  the  shares  so  agreed  upon  are 
wagetf,  and  are  recoverable  as  such ;  and  this  is  so  whether  the  conipensation  is  to  be  made 
in  kind  or  in  money.    Reed  v.  Hussey,  Bl.  &  How.,  525. 

%  41.  W.,  being  owner  of  a  steamboat,  agreed  with  T.  that  he  might  run  the  boat  during 
tfwo  sailing  seasons.  The  boat  was  to  be  under  the  control  of  T.,  and  he  was  to  appoint  all 
the  officers  and  crew  of  the  boat  except  the  clerk.    The  clerk  was  to  be  under  the  control  of 
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W.,  and  to  make  reports  to  him  of  the  receipts  and  expenditures  of  the  boat.  The  receipts 
were  to  be  applied,  1st,  to  the  payment  of  the  boat's  expenses;  2d,  to  her  insurance;  8d,  to 
the  payment  of  116,000  to  W.,  and  the  balance  to  be  divided  between  W.  and  T.  T.  was  to 
be  allowed  $800  per  annum  for  his  services  as  agent  of  the  boat.  It  was  held  that  although 
by  this  agreement  the  parties  became  partnera  after  a  certain  event  in  the  profits  of  the  busi' 
ness  of  the  boat,  they  were  not  partners  to  such  an  extent  as  to  oust  the  admiralty  court  of 
jurisdiction  in  a  cause  for  the  recovery  of  damages  for  a  breach  of  the  agreement.  Ward  v, 
Thompson,  Newb.,  9<3. 

§  42.  An  agreemenlf  was  entered  into  between  M.  &  S.,  a  firm  in  one  city,  and  H.,  a  certain 
party  in  another,  under  which  the  latter  bought  several  cargoes  of  wheat  and  shipped  them 
to  the  former,  they  paying  for  the  same,  and  the  profits  or  losses  were  equally  divided.  A 
certain  cargo  was  bought  under  such  agreement  with  funds  advanced  by  a  hank,  to  F.,  the 
cashier  of  which,  H.,  gave  a  draft  upon  M.  &  S.,  with  the  bill  of  lading  of  such  wheat  and  a 
certificate  of  insurance.  The  draft,  bill  of  lading  and  certificate  of  insurance  were  forwarded, 
and  the  draft  was  paid  by  M.  &  S.,  who  received  the  bill  of  lading  and  certificate  of  insurance. 
H.,  mistaking  the  purport  of  a  dispatch  from  M.  &  S.,  gave  notice  to  the  insurance  company 
that  the  insurance  was  canceled,  but  the  certificate  had  already  been  delivered  to  F.  Held, 
that  the  purchase  and  shipment  of  each  cargo  was  a  separate  venture,  and  that  H.  acquired 
no  interest  as  a  partner  with  M.  &  S.^  in  any  of  the  cargoes ;  that  he  had  no  authority  to  can- 
cel or  give  notice  of  cancellation  of  the  policy  of  insurance  while  it  was  in  the  hands  of  a 
bona  fide  holder  entitled  to  payment  of  loss,  if  any.  And  that  the  certificate,  being  then  in 
the  hands  of  M.  &  S.,  as  assignees  of  F.,  they  could,  upon  a  loss  of  the  cargo,  sustain  a  libel 
for  the  insurance.     Marsh  v.  Northwestern  National  Ins.  Co.,  8  Biss.,  851. 

§  43.  A  entered  into  a  contract  with  B.,  whereby  A.  undertook  to  carry  on  the  butchering 
business  for  B.  at  B.'s  establishment,  **ashis  agent  and  salesman  to  purchase  cattle,  slaughter 
them  and  sell  the  beef,  and  to  do  all  acts  necessary  in  reference  thereto;  '*  *'  the  ofifal,  feet  and 
the  commission  on  hides,  and  the  usual  slaughter-house  perquisite?,"  were  to  go  to  B.,  and 

A.  was  to  receive  "in  lieu  of  wages  or  other  compensation,  all  he*'  could  "make  over  and 
above  the  current  price  of  cattle  after  deducting  all  expenses."  A.  was  to  account  daily  to 
B.,  and  pay  over  to  him  all  moneys  received  until  B.  was  fully  reimbursed  for  the  stock  and 
expenses.    Held,  that  the  agreement  did  not  create  a  partnership.    In  re  Blumenthal,*  18  N. 

B.  R.,  555. 

§44.  Although  A.  may  be  interested  with  B.  in  his  interest  in  a  partnership  consisting  of 
B.  and  two  others,  that  does  not  make  him  a  member  of  the  latter  partnership.  Bybee  v, 
Hawkott,*  13  Fed.  R.,  649. 

§  45.  W.  was  an  experienced  merchant,  but  without  means.  B.  and  P.  each  had  some 
money  which  they  were  willing  to  risk  in  a  mercantile  enterprise,  but  did  not  intend  to  ren- 
der themselves  liable  for  the  debts  of  the  concern  should  it  prove  unsuccessful;  to  avoid  this 
they  advanced  the  money  to  purchase  the  stock  of  nierchandise,  the  business  to  be  carried  on 
in  W.'s  name  alone,  giving  to  them  the  option  to  share  in  the  profits  if  successful,  or  if  not 
successful,  then  to  receive  back  the  amount  advanced  with  ten  per  cent,  interest.  P.  becom- 
ing dissatisfied  demanded  a  settlement,  when  B.  executed  his  note  to  him  for  the  balance 
due  him,  which  was  afterwards  made.  B.,  upon  the  business  being  broken  up,  took  what 
was  left  of  the  goods  as  a  creditor.  Shortly  afterwards  the  petitioners  filed  their  petition 
in  bankruptcy  against  W.,  B.  and  P.  ifeZd,  that  without  an  election  on  the  pai*t  of  R  and 
P.  to  share  in  the  profits,  there  was  no  partnership  between  W.,  B.  and  P.  in  the  meaning  of 
the  bankrupt  law,  although  they  might  be  liable  to  creditors  as  having  by  their  acts  justified 
such  creditors  in  believing  that  they  were  partners.     Moore  v.  Walton,*  9  N.  B.  R.,  402. 

§  40.  Where  cattle  were  delivered  to  certain  parties  by  the  owner  to  be  herded,  for 
a  certain  time,  upon  an  agreement  that  after  the  expiration  of  the  time  the  owner  should 
sell  them,  and,  after  deducting  their  valuation  when  delivered,  divide  the  remainder  of  the 
proceeds  with  said  parties,  it  was  held  that  there  was  no  partnership,  since  there  was  no  com- 
munity of  loss,  community  of  title,  community  of  expenses,  nor  a  common  right  to  dispose 
of  the  property.     Beck  with  v,  Talbot,*  2  Colo.  Ty,  639. 

§47.  A  lay  or  share  in  the  proceeds  or  catchings  of  a  whaling  voyage  does  not  create  a 
partnership  in  the  profits  of  the  voyage,  but  is  in  the  nature  of  seamen's  wages,  and  governed 
by  the  same  rules.    Coffin  v.  Jenkins,  3  Story,  108. 

§  48.  A  trust  was  constituted  by  deed,  to  purchase  bonds,  from  a  fund  to  be  raised  by  sub- 
scription. The  subscribers  received  certificates,  payable  to  bearer,  entitling  the  holder  to 
participate  in  the  distribution  of  the  profits  and  proceeds  of  the  trust  investments  by  a  draw- 
ing in  a  mode  set  out  in  the  deed.  Hetd^  that  the  certificate  holders  were  not  partners.  John- 
son t;.  Lewis,  2  McC,  479. 

§  49.  A  contract  between  a  dispatch  company  and  various  railroad  companies  for  a  through 
rate  on  goods,  shipped  from  St.  Louis  to  New  York,  to  be  divided  between  themselves  upon 
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the  basis  of  the  distance  the  goods  were  carried  by  each  road,  and  providing  for  periodical 
accountings  and  eettiements,  does  not  constitute  them  partners  inter  aese  or  as  to  third 
persons.    Insurance  Co.  v.  Railroad  Co.,  14  Otto,  146. 

g  50.  Two  firms,  Warner,  Dickson  &  McElrath,  and  Anderson  &  Co.,  entered  into  an  agree- 
ment in  rc«pect  to  the  peach  business,  by  which  moneys,  the  proceeds  of  the  sales  of  peaches, 
were  deposited  to  the  credit  of  Warner,  Dickson,  McElrath  &  Co.,  to  keep  them  separate  from 
money  on  deposit  in  the  same  bank  to  the  credit  of  Warner,  Dickson  &  McElrath.  Held, 
that  this  agreement  did  not  constitute  a  partnership  between  the  members  of  the  two  firms ;  and 
a  petition  in  bankruptcy  filed  by  the  holder  of  checks,  signed  by  Anderson  in  the  name  of 
Warner,  Dickson,  McElrath  &  Co.,  against  the  members  of  both  firms,  was  dismissed.  In  re 
Warner.*  7  N.  B.  R.,  47. 

§  61.  In  the  ease  of  Joint  patentees,  where  no  agreement  of  copartnership  exists,  the  re- 
lation of  copartners  does  not  result  from  their  connection  as  joint  patentees;  nor  where  one 
joint  owner  transfers  his  undivided  interest  does  his  assignee  become  the  partner  of  his  co- 
proprietor.    Pitts  V,  Hall,  8  Blatch.,  201. 

§  62.  A  joint  interest  in  a  patent  does  not  make  those  interested  partners.  Parkhurst  u 
Kinsman,  1  Blatch.,  488. 

§  53.  Proof  of  partnership. —  In  an  action  brought  against  several  defendants  as  partners, 
to  recover  the  price  of  a  saw-mill,  the  answer  of  the  only  one  who  appeared  and  defended  ad- 
mitted that  he  and  the  other  defendants  ''  were  interested  together  in  the  business  "  of  manu- 
facturing lumber  and  intended  to  procure  a  saw-mill,  but  denied  that  they  or  either  of  them 
applied  to  plaintiff  to  purchase  a  saw-mill.  Heldj  that  this  language  of  the  answer,  in  con- 
nection with  uncontradicted  evidence  that  the  mill  was  at  the  time  of  the  alleged  sale  in  the 
possession  and  use  of  the  defendants,  and  with  the  language  of  a  letter  referring  to  the  part- 
nership, justified  the  court  in  saying,  in  the  charge  to  the  jury,  that  the  existence  of  the 
partnership  was  conceded.    Porter  v.  Graves,*  14  Otto,  171. 

§  54.  Partnership  may  be  proved  by  parol  as  well  as  by  written  evidence;  and  an  authority 
or  ratification  from  one  partner  to  another  to  bind  the  firm  need  not  be  in  writing.  Moran  v. 
Prather,  23  Wall.,  492. 

g  55.  Where  the  question  before  the  jury  was  whether  or  not  one  of  the  defendants  was  a 
partner  in  a  commercial  firm,  it  was  proper  for  the  court  to  exclude  the  declarations  made 
by  the  defendant  in  the  absence  of  the  plaintiffs.  It  was  also  ))roper  not  to  confine  the  atten- 
tion of  the  jury  to  declarations  made  at  one  particular  time  in  the  presence  of  one  of  the 
plaintiffs,  but  to  allow  all  similar  declarations  to  be  given  in  evidence,  so  that  the  jury  could 
judge  of  the  entire  question  of  the  existence  of  the  partnership.    Teller  v.  Patten,  20  How., 


g  56.  <rhe  plaintiff,  assignee  of  a  bankrupt,  claimed  that  a  partnership  formerly  existing  be- 
tween said  bankrupt  and  others  was  dissolved  prior  to  a  certain  transaction.  The  defendants 
insisted  that  it  continued  down  to  the  close  of  the  business  involving  said  transaction,  and 
offered  in  evidence  the  declarations  of  the  former  partners  of  the  bankrupt  touching  the 
points  in  controversy.  Held,  that  such  testimony  was  properly  excluded ;  the  partners  should 
have  been  called  as  witnesses.     Nudd  t;.  Burrows,  1  Otto,  426. 

g  57.  To  prove  a  partnership  parol  evidence  cannot  be  given  of  the  contents  of  printed 
cards  bearing  their  joint  names,  nor  are  the  cards  themselves  evidence  unless  traced  to  the 
defendant.  Nor  can  general  reputation  of  partnership  be  given  in  evidence.  Wilson  v.  Col- 
man,  1  Or.  C.  C,  408. 

§  5S.  The  allegation  of  a  partnership  between  the  master  and  mate  of  a  vessel  is  not  sus- 
tained by  proof  that  the  mate  shipped  for  a  share  of  the  profits,  unattended  by  other  cir« 
cumstances,  and  without  proof  of  what  that  share  was  to  be.    The  Crusader,  1  Ware,  437. 

§  59.  Tlie  acknowledgment  of  a  debt  by  one  partner  will  bind  another  partner  after  the 
partnership  is  proved ;  but  it  is  not  sufficient  or  proper  to  be  given  in  evidence  to  prove  a 
partnership.    Corps  v.  Robinson,  2  Wash.,  888. 

g  60.  The  question  of  partnership  or  no  partnership  in  the  case  of  persons  not  ostensibly 
partners.isone  of  fact;  the  old  rale  of  Che  common  law,  that  participation  in  the  profits  is 
ip90  facto  conclusive  of  a  partnership,  is  not  the  law  to-day,  but  such  participation  is  strong 
evidenoe  of  a  partnership.    In  re  Ward,*  2  Flip.,  462. 

§  61.  Evidence  that  one  of  two  persons  sought  to  be  charged  as  partners  procured  a  loan 
for  the  other  to  use  in  a  cotton  speculation,  and  that  the  latter  gratuitously  promised  that  he 
would  give  him  a  share  of  the  profits,  if  he  made  any,  not  mentioning  any  definite  share  or 
amount,  is  not  sufficient  evidence  of  a  partnership  to  require  the  submission  of  the  question 
to  the  jury.    Pleasants  v.  Fant,*  22  Wall,  116. 

§  6S.  On  an  issue  of  partnership,  an  offer  to  pay  the  partnership  note,  if  the  holder  would 
take  property.  Is  evidence ;  and  also  that  the  defendant  said  the  note  was  signed  by  his  part- 
ner.   Thomas  v,  Wolcott,  4  McL.,  865. 
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IL  Pabtnebship  Property. 

SuiCMARY — Heal  estate;  judgment  lien,  §  63. —  Conveyance  by  survivor  for  benefit  of  credit- 
ors, §  64, 

§  68.  Partnership  real  estate  is  to  be  treated  as  personalty  so  far  as  is  necessary  to  secure 
the  payment  of  the  firm  debts  and  advances  made  by  the  partners  respectively,  but  for  every 
other  purpose  it  remains  subject  to  the  principles  and  laws  applicable  to  real  estate.  Thus  a 
judgment  against  a  partnership  for  a  partnership  debt  is  a  lien  on  the  partnership  real  estate. 
In  re  Codding,  §§  65,  66. 

§  64.  If  a  surviving  partner  conveys  all  the  firm  property  to  a  trustee  for  the  benefit  of 
creditors  of  the  firm,  purchasers  from  the  trustee  of  partnership  real  estate  can,  by  bill  in 
equity,  compel  one  in  whom  the  legal  title  to  an  undivided  half  of  the  real  estate  has  vested 
by  the  will  of  the  deceased  partner  to  convey  such  title  to  them.    Shanks  v.  Klein,  §g  67,  6S. 

[Notes.— See  §g  69-92.] 

IN  RE  CODDING. 
(District  Court  for  Pennsylvania:  9  Federal  Reporter,  849-S51.     1881.) 

Opinion  by  Acheson,  J. 

Statement  of  Facts. —  This  contest  is  over  a  fund  realized  from  the  real 
estate  of  the  bankrupts,  sold  by  the  assignee  divested  of  liens.  The  claimants 
are  Lawrence  Butler  and  Matthew  Jackson,  two  judgment  creditors  of  the 
bankrupt  firm,  on  the  one  hand,  and,  on  the  other,  the  assignee  in  bankruptcy. 
The  judgments  are  not  assailed  as  unlawful  preferences,  but  it  is  denied  that 
they  were  liens  against  the  real  estate;  and  therefore  the  assignee  claims  the 
fund  for  the  benefit  of  the  general  creditors  of  the  firm. 

No  exceptions  having  been  filed  to  the  register's  findings  of  fact,  their  cor- 
rectness will  be  assumed.  These  findings  are  substantially  as  follows:  John 
A.  Codding  and  Chauncey  S.  Russell,  the  bankrupts,  composed  the  firm  of 
Codding  &  Russell.  The  said  real  estate  was  owned  and  held  by  the  bank- 
rupts, as  copartners,  for  partnership  purposes  and  as  partnership  property. 
The  judgment  of  I^awrence  Butler  was  entered  against  "  Codding,  Russell  & 
Co."  (a  name  by  which  the  firm  was  formerly  designated),  upon  a  judgment 
note  signed  "  Codding,  Russell  &  Co."  The  judgment  of  Matthew  Jackson 
was  entered  against  "  Codding  &  Russell,"  upon  a  judgment  note  signed  "  Cod- 
dins:  &  Russell."  The  consideration  of  each  note  was  monev  loaned  to  and 
used  by  the  partnership.  Both  partners  participated  in  giving  the  notes,  and 
the  judgments  thereon  were  each  entered  at  the  suggestion  of  both  the  part- 
ners. 

§  65,  JIow  far  and  under  what  limitations  real  estate  purchased  with  part- 
nership funds  and  brought  into  a  firm  is  to  he  treated  as  personalty. 

Any  question  growing  out  of  the  Butler  judgment  note  having  been  entered 
up  in  the  old  firm  name  may  be  dismissed  from  the  case ;  for  the  Jaclcson 
judgment  alone,  under  the  rule  which  prevails  in  this  court  to  allow  interest 
on  a  judgment  down  to  the  time  of  distribution,  would  absorb  the  whole  fund ; 
and  Jackson  does  not  question  the  lien  of  Butler's  judgment,  or  his  right  to 
be  paid  out  of  the  proceeds  of  sale.  The  question  upon  which  the  case  turns 
is  whether  a  judgment  against  a  partnership,  for  a  partnership  debt,  entered 
by  confession  of  the  firm,  and  at  the  suggestion  of  all  the  partners,  is  a  lien 
against  the  partnership  real  estate.  The  register  held  that  it  was  not,  and  he 
awarded  the  fund  to  the  assignee  in  bankruptcy.  The  decision  of  the  register 
rests  exclusively  upon  the  assumption  that  partnership  real  estate  is  personalty, 
and  therefore  not  the  subject  of  a  judgment  lien.    But  the  doctrine  that  part- 
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nership  real  estate  is  to  be  treated  as  personalty  is  not  to  be  pushed  too  far. 
Beal  estate  brought  into  a  firm  as  stock  is  not  converted  absolutely  and  for 
all  purposes.  The  conversion  manifestly  has  its  limitations.  For  example, 
partnership  real  estate  unquestionably  is  governed  by  the  statute  of  frauds. 
AgaiB,  to  pass  the  title  each  partner  is  required  to  join  in  the  conveyance. 
Story,  Part.,  §  94;  Parsons,  Part.,  §  377. 

§  66.  Partmershtp  real  estate  is  siibject  to  a  lien  of  a  jvdgnxent  against  the 
partnership  for  a  partnership  dM. 

I  suppose  no  one  would  seriously  maintain  that  on  an  execution  against  a 
firm  a  constable  could  seize  and  sell  their  real  estate.  It  was  held  in  Foster's 
Appeal,  74  Pa.  St.,  391,  that  after  payment  of  the  firm  debts  and  the  advances 
made  by  the  surviving  partner,  the  remaining  share  of  a  deceased  partner 
in  partnership  real  estate  passed,  not  to  his  personal  representatives,  but  to 
the  widow  and  heirs.  Conversion  of  partnership  real  estate  is  allowed  to 
»care,  in  the  interest  of  the  partners  themselves,  the  payment  of  the  firm 
debts  and  advances  made  by  the  partners  respectively.  Id.  Therefore,  the 
true  doctrine,  as  I  conceive,  is  that  in  so  far  as  may  be  necessary  to  attain 
those  ends,  partnership  real  estate  is  to  be  treated  as  personalty,  but  for  every 
other  purpose  it  remains  real  estate,  and  is  subject  to  the  principles  and  laws 
applicable  to  that  species  of  property.  Why,  then,  is  partnership  real  estate 
not  bonnd  by  the  lien  of  a  judgment  against  the  partnership  for  a  partnership 
debt,  especially  where  such  judgment  is  entered  by  confession  of  the  firm  and 
4Lt  the  instance  of  all  the  partners  ?  From  a  very  early  period  it  has  been  the 
settled  law  of  Pennsylvania  that  a  judgment  is  a  lien  on  every  kind  of  right, — 
on  eYerj  sort  of  beneficial  interest, —  in  real  estate,  vested  in  the  debtor  at  the 
time  of  the  judgment.  Caskhuff  v.  Anderson,  3  Binn.,  9 ;  Troubat  &  H.,  §§  58, 
778 ;  Price,  Liens,  277. 

The  general  creditors  of  a  firm  are  preferred  in  the  distribution  of  firm 
.afisets  wholly  by  virtue  of  the  equities  of  the  partners,  and  not  on  account  of  any 
•equities  of  their  own.  They  themselves  have  no  lien  upon  the  partnership 
property.  What  right,  therefore,  have  they,  or  an  assignee  in  bankruptcy 
who  represents  them,  to  gainsay  the  lien  of  a  judgment  upon  the  partnership 
real  estate,  where  that  judgment  is  for  a  firm  debt,  and  was  entered  against 
the  partnership  by  the  confession  of  the  firm?  The  validity  of  a  mortgage 
given  by  partners  upon  partnership  real  estate  was  distinctly  recognized  in 
Lancaster  Bank  v.  Myley,  13  Pa.  St.,  544.  But  if  the  partners  may  incumber 
their  real  estate  by  mortgage,  why  may  they  not  do  so  by  judgment?  Un- 
doubtedly it  was  the  intention  of  Codding  &  Kussell  to  give  Butler  and  Jackson 
judgment  liens,  and  I  am  at  a  loss  to  see  upon  what  principle  that  inten- 
tion is  to  be  frustrated  by  the  assignee  in  bankruptcy,  who  stands,  in  this  mat- 
ter, in  no  better  position  than  the  bankrupts  themselves. 

While,  perhaps,  the  precise  question  now  before  me  has  not  been  judicially 

determined,  yet  in  more  than  one  case  the  validity  of  such  judgment  liens,  it 

would  seem,  had  been  assumed.     Overholt's  Appeal,  12  Pa.  St.,  222;  Erwin's 

Appeal,  39  Pa.  St.,  535.    And  it  is  said  by  Mr.  Price,  in  his  work  on  liens,  that 

A  judgment  for  a  firm  debt  would   bind  the  real  estate  of  the  firm.    Price, 

liens,  280,  281.    And  now,  December  21, 1881,  the  exceptions  to  the  register's 

report  are  sustained;  and  it  is  ordered  that  the  fund  for  distribution  be  applied 

first  to  the  payment  of  the  judgment  of  Lawrence  Butler,  and  the  residue  to 

the  judgment  of  Matthew  Jackson,  and  that  the  assignee  pay  the  fund  to  said 

judgment  creditors  in  accordance  with  this  decree. 
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SHANKS  V.  KLEIN. 
(14  Otto,  18-24.     1881.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Mississippi 

Opinion  by  Mb.  Justice  Milleb. 

Statement  of  Facts. —  This  is  a  bill  in  chancery  filed  by  John  A.  Klein  and 
others  against  David  C.  Shanks,  executor  of  the  last  will  and  testament  of 
Joseph  H.  Johnston. 

The  substance  of  the  bill  is,  that  in  the  life-time  of  Johnston  there  existed 
between  him  and  Shepperd  Brown  a  partnership,  the  style  of  which  was  Brown 

6  Johnston;  that  their  principal  place  of  business  was  at  Yicksburg,  in  the 

state  of  Mississippi,  where  they  had  a  banking-house ;  that  they  had  branches 
and  connections  with  other  men  in  business  at  other  places,  among  which  was 
Ke w  Orleans ;  that  they  dealt  largely  in  the  purchase  and  sale  of  real  estate, 
of  which  they  had  a  large  amount  in  value  on  hand  at  the  outbreak  of  the 
recent  civil  war;  that  this  real  estate  was  in  different  parcels  and  localities, 
and  was  bought  and  paid  for  by  partnership  money,  and  held  as  partnership 
property  for  the  general  uses  of  the  partnership  business;  and  that  early  in 
the  war,  namely,  in  1863,  Johnston  died  in  the  state  of  Virginia,  where  he 
then  resided,  leaving  a  will  by  which  all  his  property,  including  his  interest  in 
the  partnership,  became  vested  in  Shanks,  who  was  appointed  his  executor. 

It  seems  that  both  Brown  and  Johnston  were  absent  from  Mississippi  and 
from  New  Orleans  during  the  war, —  the  one  being  in  Virginia  and  the  other 
in  Georgia.  Upon  the  cessation  of  hostilities,  Brown  returned  to  New  Orleans^ 
and  visited  Vicksburg  to  look  after  the  business  of  the  firm  of  Brown  &  John- 
ston, and  the  other  firms  with  which  that  was  connected.  Finding  that  suits 
had  been  commenced  by  creditors  of  the  firm  against  him  as  surviving  partner, 
and,  in  some  instances,  attachments  levied,  he  became  satisfied  that  unless  he 
adopted  some  mode  of  disposing  of  the  partnership  property  and  applying  its 
proceeds  to  the  payment  of  the  debts  in  their  just  order,  the  whole  would  be 
wasted  or  a  few  active  creditors  would  absorb  it  all.  Under  these  circum- 
stances, acting  by  advice  of  counsel,  he  executed  a  deed  conveying  all  the 
property  of  the  firm  of  Brown  &  Johnston  to  John  A.  Klein,  in  trust  for  the 
creditors  of  that  partnership,  and  providing  that  the  surplus,  if  any,  should  be 
for  the  use  of  the  partners  and  their  heirs  or  devisees.  Klein  accepted  the 
trust,  and  pursuant  thereto  paid  debts  with  the  lands,  or  with  the  proceeds  of 
the  sale  of  them. 

There  is  an  allegation  that  Shanks,  while  acting  as  executor,  and  about  the 
time  the  deed  of  trust  was  made,  had  an  interview  with  Brown,  and  being 
fully  informed  of  the  condition  of  the  affairs  of  the  partnership,  expressed  hia 
approval  of  what  Brown  intended  to  do.  This  is  denied  in  the  answer,  and 
some  testimony  is  taken  on  the  subject.  Other  questions  of  bad  faith  on  the 
part  of  Brown  are  raised.  But  in  the  view  which  we  take  of  the  case,  the 
record  establishes  that  Brown  acted  in  good  faith,  and  did  the  best  that  could 
be  done  for  the  creditors  of  the  partnership  and  for  those  interested  in  its 
property. 

It  appears  that  after  all  this  property  had  been  sold  to  purchasers  in  good 
faith.  Shanks,  as  executor  of  Johnston's  will,  instituted  actions  of  ejectment 
against  them.  They  thereupon  filed  this  bill  to  enjoin  him  from  further  prose- 
cuting the  actions,  and  compel  him  to  convey  the  legal  title  to  the  real  estate 
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Tvhich  came  to  him  by  the  will  of  his  testator.  A  decree  was  rendered  in  con- 
formity with  the  prayer  of  the  bill,  and  Shanks  appealed. 

Being  satisfied,  as  already  stated,  of  the  fairness  and  honesty  of  the  proceed- 
ings of  Brown  and  Klein  and  of  the  purchasers  from  them,  and  waiving  as  of 
no  consequence,  in  regard  to  the  principal  point  in  the  case,  the  allegation  of 
Shanks'  concurrence  in  or  ratification  of  Brown's  action,  we  proceed  to  con- 
sider the  question  as  to  the  power  or  authority  of  Brown,  the  surviving  part- 
ner, to  bind  Shanks  by  the  conveyance  to  Klein,  and  by  the  sales  thereunder 
made. 

§67.  Conterdion  of  counsel. 

There  is  no  doubt  that  in  the  present  case  all  the  real  estate  which  is  the 
subject  of  this  controversy  is  to  be  treated  as  partnership  property,  bought 
and  held  for  partnership  purposes  within  the  rule  of  equity  on  that  subject. 
Xor  is  it  denied  by  the  counsel  who  have  so  ably  argued  the  case  for  the  ap- 
pellant that  the  equity  of  the  creditors  of  the  partnership  to  have  their  debts 
paid  out  of  this  property  is  superior  to  that  of  the  devisee  of  Johnston.  Their 
contention  is  that  this  right  could  only  be  enforced  by  proceedings  in  a  court 
of  justice,  and  that  no  power  existed  in  Brown,  the  surviving  partner,  to  con- 
vey the  legal  title  vested  in  Shanks  by  the  will  of  Johnston,  nor  even  to  make 
a  contract  for  the  sale  of  the  real  estate  which  a  court  will  enforce  against 
Shanks  as  the  holder  of  that  title. 

Counsel  for  the  appellees,  while  conceding  that  neither  the  deed  of  Brown 
to  Klein,  nor  of  Klein  to  his  vendees,  conve^'-ed  the  legal  title  of  the  undivided 
moiety  which  was  originally  in  Johnston,  maintain  that  Brown,  as  surviving 
partner,  had,  for  the  purpose  of  paying  the  debts  of  the  partnership,  power  to 
sell  and  transfer  the  equitab],e  interest  or  right  of  the  partnership,  and  of  both 
partners,  in  the  real  estate ;  that  the  trust  deed  which  he  made  to  Klein  was 
effectual  for  that  purpose,  and  that  by  Klein's  sales  to  the  other  appellees  they 
became  invested  with  this  equitable  title  and  the  right  to  compel  Shanks  to 
convey  the  legal  title. 

One  of  the  learned  counsel  for  the  appellant  concedes  that  at  the  present 
day  the  doctrine  of  the  English  court  of  chancery  "  extends  to  the  treating  of 
the  realty  as  personalty  for  all  purposes,  and  gives  the  personal  representatives 
of  the  deceased  partner  the  land  as  personalty,  to  the  exclusion  of  the  heir,'' 
and  that  the  principle  has  ^^  acquired  a  firm  foothold  in  English  equity  juris- 
prudence, that  partnership  real  estate  is  in  fact  in  all  cases,  and  to  all  intents 
and  purposes,  personalty."  He  maintains,  however,  that  the  principle  has  not 
been  carried  so  far  in  the  courts  of  America;  that  the  extent  of  the  doctrine 
is  that  the  creditors  of  the  partnership  and  the  surviving  partner  have  a  lien 
on  the  real  estate  of  the  partnership  for  debts  due  by  the  firm,  and  for  any 
balance  found  due  to  either  partner  on  a  final  settlement  of  the  partnership 
transactions;  and  that  the  right  of  the  surviving  partner,  and  of  the  creditors 
through  him,  is  no  more  than  a  lieuj  which  cannot  be  asserted  by  a  sale,  as  if 
the  property  were  personal,  but  to  the  enforcement  of  which  a  resort  to  a 
court  of  equity  is  necessary. 

§  68.  27ie  equitable  right  of  the  surviving  partner  in  partnership  real  estate 
is  something  more  than  a  lien.  It  is  an  interest  in  the  property^  giving  him  the 
right  to  sell  it  to  pay  partnership  debts,  and  the  purchaser  the  right  to  enforce  a 
conveyance  of  the  legal  title  from  the  holder  thereof    Authorities  reviewed. 

We  think  that  the  error  which  lies  at  the  foundation  of  this  argument  is  in 
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the  assumption  that  the  equitable  right  of  the  surviving  partner  and  the  cred- 
itors is  nothing  but  a  lien. 

It  is  not  necessary  to  decide  here  that  it  is  not  a  lien  in  the  strict  sense  of 

to 

that  word,  for  if  it  be  a  lien  in  any  sense  it  is  also  something  more. 

It  is  an  equitable  right  accompanied  hy  an  equitable  title.  It  is  an  interest 
in  the  property  which  courts  of  chancery  will  recognize  and  support.  What 
is  that  right?  Not  only  that  the  court  will,  when  necessary,  see  that  the  real 
estate  so  situated  is  appropriated  to  the  satisfaction  of  the  partnership  debts, 
but  that  for  that  purpose,  and  to  that  extent,  it  shall  be  treated  as  personal 
property  of  the  partnership,  and  like  other  personal  property  pass  under  the 
control  of  the  surviving  partner.  This  control  extends  to  the  right  to  sell  it, 
or  so  much  of  it  as  may  be  necessary  to  pay  the  partnership  debts,  or  to  sat- 
isfy the  just  claims  of  the  surviving  partner. 

It  is  beyond  question  that  such  is  the  doctrine  of  the  English  court  of  chan- 
cery, as  stated  by  counsel  for  appellant.  As  this  result  was  reached  in  that 
court  without  the  aid  of  any  statute,  it  is  authority  of  very  great  weight  in 
the  inquiry  as  to  the  true  equity  doctrine  on  the  subject.  We  think,  also,  that 
the  preponderance  of  authority  in  the  American  courts  is  on  the  same  side 
of  the  question. 

In  the  case  of  Dyer  v.  Clark,  5  Mete.  (Mass.),  562,  that  eminent  jurist,  Chief 
Justice  Shaw,  while  using  the  word  ^*  lien  "  in  reference  to  the  rights  now  in 
controversy,  asks,  "  What  are  the  true  equitable  rights  of  the  partners  as  re- 
sulting from  their  presumed  intentions  in  such  real  estate?  Is  not  the  share 
of  each  pledged  to  the  other,  and  has  not  each  an  equitable  lien  on  the  estate, 
requiring  that  it  shall  be  held  and  appropriated,  first,  to  pay  the  joint  debts, 
then  to  repay  the  partner  who  advanced  the  capital,  before  it  shall  be  applied 
to  the  separate  use  of  either  of  the  partners?  The  creditors  have  an  interest 
indirectly  in  the  same  appropriation ;  not  because  they  have  any  lien,  legal  or 
equitable  (2  Story,  Eq.,  sec.  1253),  upon  the  property  itself;  but  on  the  equi- 
table principle  that  the  real  estate  so  held  shall  be  deemed  to  constitute  a  part 
of  the  fund  from  which  their  debts  are  to  be  paid  before  it  can  be  legally  or 
honestly  diverted  to  the  private  use  of  the  parties.  Suppose  this  trust  is  not 
implied,  what  would  be  the  condition  of  the  parties?"  etc.  "But  treating  it 
as  a  trust,  the  rights  of  all  the  parties  will  be  preserved."  It  is  clear  that  in 
the  view  thus  announced  the  right  of  the  creditors  is  something  more  than  an 
ordinary  lien. 

In  Delmonico  v.  Guillaume,  2  Sandf.  (N.  Y.)  Ch.,  366,  where  the  precise 
question  arose  which  we  have  in  the  present  case,  the  vice  chancellor  held  that 
"  Peter  A.  Delmonico,  as  the  surviving  partner,  became  entitled  to  the  Brook- 
lyn farm,  and  as  between  himself  and  the  heir  of  John  he  had  an  absolute 
right  to  dispose  of  it,  for  the  payment  of  the  debts  of  the  firm,  in  the  same 
manner  as  if  it  had  been  personal  estate."  In  so  deciding  he  followed  the 
English  authorities,  and  cited  Fereday  ^.  Wightwiok,  1  Euss.  &  M.,  45;  Phillips 
V.  Phillips,  1  Myl.  &  K.,  649;  Brown  v.  Brown,  3  id.,  443;  Cookson  v.  Cook- 
son,  8  Sim.,  529;  Townshend  v.  Devaynes,  11  id.,  498,  note. 

In  Andrews'  Heirs  v.  Brown's  Adm'r,  21  Ala.,  437,  the  supreme  court  said 
that,  "inasmuch  as  the  real  estate  is  considered  as  personal  for  the  purpose  of 
paying  the  debts  of  the  firm,  and  the  surviving  partner  is  charged  with  the 
duty  of  paying  these  debts,  it  must  of  necessity  follow  that  he  has  the  right  in 
equity  to  dispose  of  the  real  estate  for  this  purpose,  for  it  would  never  do  to 
charge  him  with  the  duty  of  paying  the  debts  and  at  the  same  time  take  from 
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him  the  means  of  doing  it.  Therefore,  although  he  cannot  by  his  deed  pass 
the  legal  title  which  descended  to  the  heir  of  the  deceased  partner,  yet  as  the 
heir  holds  the  title  in  trust  to  pay  the  debts  and  the  survivor  is  charged  with 
this  duty,  his  deed  will  convey  the  equity  to  the  purchaser,  and  through  it  he 
may  call  on  the  heir  for  the  legal  title  and  compel  him  to  convey  it." 

In  Dupuy  v.  Leavenworth,  17  Cal.,  262,  Chief  Justice  Field,  in  the  name  of 
the  court,  said :  "In  the  view  of  equity  it  is  immaterial  in  whose  name  the 
legal  title  of  the  property  stands, —  whether  in  the  individual  name  of  the  co- 
partner or  in  the  .joint  names  of  all;  it  is  first  subject  to  the  payment  of  the 
partnership  debts,  and  is  then  to  be  distributed  among  the  copartners  accord- 
ing to  their  respective  rights.  The  possessor  of  the  legal  title  in  such  case 
holds  the  property  in  trust  for  the  purposes  of  the  copartnership.  Each  part- 
ner has  an  equitable  interest  in  the  property  nntil  such  purposes  are  accom- 
plished«  Upon  dissolution  of  the  copartnership  by  the  death  of  one  of  its 
members,  the  surviving  partner,  who  is  charged  with  the  duty  of  paying  the 
debts,  can  dispose  of  this  equitable  interest,  and  the  purchaser  can  compel  the 
heirs  at  law  of  the  deceased  partner  to  perfect  the  purchase  by  conveyance  of 
the  legal  title." 

If  the  case  could  be  held  to  be  one  which  should  be  governed  by  the  decis- 
ions of  the  courts  of  Mississippi  because  the  principle  is  to  be  regarded  as  a 
rule  of  property,  which  we  neither  admit  nor  deny,  the  result  would  still  be 
the  same. 

In  one  of  the  earliest  cases  on  that  subject  in  the  high  court  of  errors  and 
appeals  of  that  state  (Markham  v.  Merritt,  8  Miss.,  437),  Chief  Justice  Sharkey, 
in  delivering  the  opinion  of  the  court,  concurs  in  the  general  doctrine  that 
"  when  land  is  held  by  a  firm,  and  is  essential  to  the  purposes  and  objects  of 
the  partnership,  then  it  is  regarded  as  a  part  of  the  joint  stock,  and  will  be  re- 
garded in  equity  as  a  chattel."  A  careful  examination  of  the  Mississippi  cases 
cited  by  counsel  has  disclosed  nothing  in  contravention  of  this  doctrine  or  in 
denial  of  the  authority  of  the  surviving  partner  to  dispose  of  such  property  for 
the  payment  of  the  debts  of  the  partnership. 

We  are  of  opinion,  therefore,  that  the  purchasers  from  Klein  acquired  the 
eqaitable  title  of  the  real  estate  conveyed  to  him. by  Brown;  that  they  had  a 
right  to  the  aid  of  a  court  of  chancery  to  compel  Shanks  to  convey  the  legal 
title  to  the  undivided  half  of  the  land,  vested  in  him  by  the  will  of  Johnston. 

Decree  affinned. 

§69.  In  greneral.— The  interest  of  a  partner  in  a  trade-mark  is  of  too  intangible  and 
shadowy  a  character  to  be  the  subject  of  sale  under  a  decree  of  a  court  of  chancery.  Taylor 
tL  Bemis,  4  Biss.,  406. 

§  70.  A  court  of  equity  should  know,  before  making  a  decree  for  the  sale  of  the  interest  of 
a  partner,  that  there  is  some  tangible  interest  which  can  be  sold,  which  will  be  of  some  value. 
Ibid. 

g  71.  Where  a  partnership  has  been  proved  to  exist,  oral  evidence  may  be  admitted  to  prove 
that  the  factory  in  which  the  partners  carried  on  their  business,  and  upon  which  they  ex- 
pended their  money,  was  a  part  of  the  capital  stock  contributed  by  them ;  and  the  oral  evidence 
being  clear  and  undisputed,  and  admitted  to  be  true,  the  property  in  question  is  to  be  treated 
in  bankruptcy  as  the  property  of  the  firm ;  if  on  no  other  ground,  then  clearly  on  that  of  part 
performance.    In  re  Farmer,*  18  N.  B.  B.,  207. 

§  72.  When  deemed  indiTidnal  and  when  firm  property.— Property  purchased  by  a  mem- 
l>ar  of  a  firm  for  his  own  account,  and  not  claimed  by  the  other  partners,  is  individual  and  not 
firm  property.    Sedgwick  v.  Place,  13  Blatch.,  163. 

§  7S.  In  the  absence  of  fraud  and  breach  of  trust,  property  purchased  with  partnership 

funds  does  not  of  necessity  become  partnership  property,  if  that  is  not  the  intention  of  the 

partiea.    Hoxte  v.  Carr,*  1  Sumn..  173. 
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§  74.  But,  in  the  absence  of  controlling  circumstances,  the  fact  that  payment  for  property 
purchased  is  made  out  of  partnership  funds,  especially  if  the  property  is  needed  for  the  use 
of  the  partnership  and  is  so  used,  will  be  decisive  that  it  was  intended  as  partnership  property. 
Ibid, 

§  75.  Premises  used  by  partners  for  the  purpose  of  carrying  on  their  trade  prima  facie  form 
part  of  the  partnership  property.  But  this  presumption  may  be  rebutted.  Osbom  v. 
McBride.*  16  N.  B.  R.,  23. 

g  76.  Real  property  purchased  with  money  belonging  to  a  firm  is  in  equity  prima  facte 
firm  property.    Patrick  v.  Central  Bank,  1  Dill.,  803. 

§  77.  In  the  absence  of  proof  of  its  purchase  with  partnership  funds  for  partnership  pur- 
poses, real  property  standing  in  the  names  of  several  persons  is  deemed  to  be  held  by  them  as 
joint  tenants  or  as  tenants  in  common,  and  none  of  the  several  owners  possesses  authority  to 
sell  or  bind  the  interest  of  his  co-owners.    Thompson  v.  Bowman,*  6  Wall.,  816. 

§  78.  Where  a  complainant  files  a  bill,  claiming  for  himself  and  others  certain  tracts  of 
land  purchased  in  partnership,  to  sustain  the  suit  it  is  enough  to  show  that  the  land  was  pur- 
chased by  the  partnership  funds,  without  specifying  the  amount  contributed  by  each  partner. 
Piatt  V.  Oliver,  2  McL.,  267. 

§  79. purchased  by  partner  with  funds  of  firm.—  Where  land  is  purchased  by  one 

partner  in  his  own  name  with  the  partnership  funds  and  is  used  for  partnership  purposes,  the 
law  raises  an  implied  trust  in  favor  of  the  firm,  and  parol  evidence  is  admissible  to  establish 
such  a  trust.    Scruggs  r.  Russell,*  McCahon,  89. 

§  80.  Real  estate,  settled  by  a  partner  on  his  wife,  is  liable  to  the  debts  of  the  firm,  when 
it  appears  that  it  was  improperly  purchased  with  the  assets  of  the  firm.  But  neither  the  wife, 
nor  her  executors  if  she  be  dead,  can  be  sued  in  personam  for  the  value  of  such  property. 
Phipps  V.  Sedgwick,  5  Otto,  8. 

g  81.  A  resulting  trust  will  arise  where  lands  have  been  purchased  by  one  partner  and  paid 
for  out  of  the  funds  of  the  partnership.    Philips  v,  Crammond,  2  Wash.,  441. 

§  82.  If  a  partner  fraudulently  or  improperly,  without  the  consent  of  his  copartners,  ap- 
plies partnership  funds  to  the  purchase  of  real  estate  or  other  property,  taken  in  his  own  name 
and  for  his  own  use,  his  copartners  may,  if  they  can  distinctly  trace  the  investment,  follow 
it,  and  treat  it  as  trust  property  held  for  the  benefit  of  the  firm  by  the  partner  or  any  one  in 
whose  hands  it  may  be,  except  a  bona  fide  purchaser  for  value.  Kelley  v,  Qreenleaf,*  8 
Story,  98. 

§  88.  Where  partnership  funds  were  thus  invested  by  one  of  the  partners  in  mortgaged 
real  estate,  and  such  partner  subsequently  died,  held,  that  the  real  estate  would  be  sold  at 
the  suit  of  the  surviving  partner,  and  the  proceeds  be  applied  first  to  the  discharge  of  the 
mortgage  and  the  residue  to  the  discharge  of  the  debt  due  from  the  partner  to  the  firm. 
Ibid. 

§84.  considered  as  personalty.—  Real  estate  held  by  partners,  either  as  capital  stock 

for  partnership  purposes  or  as  purchased  with  partnership  means,  is  for  the  purpose  of  pay- 
ing the  debts  due  by  the  partnership,  or  the  balance  due  its  members,  considered  as  personal 
assets  of  the  partnership,  the  legal  title  being  vested  in  the  partners  as  tenants  in  common,  in 
trust  for  the  creditors  and  members  of  the  firm  as  stated  in  the  articles  of  copartnership. 
And  upon  the  death  of  one  of  the  members,  the  legal  title  descends  to  his  heirs  or  devisees  as 
tenants  in  common  with  the  survivors  upon  the  same  trusts.    Elleine  v.  Shanks,*  8  Cent. 

Xj.  tl.,  iW. 

§  85.  When  real  estate  is  purchased  for  partnership  purposes  and  on  partnership  account, 
it  will  be  regarded  as  partnership  property,  no  matter  in  whose  name  the  title  may  stand, 
and  will  be  treated  for  most  purposes  as  personalty  in  equity.  Hoxie  v,  Carr,*  1  Sumn.» 
178. 

§  86.  It  seems  that  It  will  be  considered  in  equity  as  personalty,  as  between  the  personal 
representatives  of  a  deceased  partner  and  his  heir  or  devisee.    Ibid, 

§87.  Lands  bought  and  held  for  partnership  purposes,  whether  standing  in  the  name  of 
one  or  both  partners,  are  considered  in  equity  as  partnership  property,  and  stand  on  the  same 
footing  as  personal  property.    Lyman  v,  Lyman,*  2  Paine,  11. 

§  88.  Real  estate  may  be  purchased  with  partnership  funds  for  the  individual  account  of 
the  partners,  but  if  the  intention  was  to  hold  it  as  partnership  property  equity  treats  it  as  per- 
sonalty of  the  partnership,  and  as  against  a  judgment  creditor  of  one  member  of  the  firm,  it 
is  first  subject  to  the  payment  of  the  firm  debts.  Marrett  v.  Murphy,*  1  Cent.  L.  J.,  554 ;  1 1 
N.  B.  R.,  181. 

§  89.  Real  property  belonging  to  a  partnership  is  treated  in  equity  as  part  of  the  partner- 
ship fund,  and  is  disposed  of  and  distributed  the  same  as.  personal  assets.  Clagett  v.  Kil- 
bourne,*  1  Black,  346. 

§  90.  Real  estate  of  a  partnership,  although  considered  in  equity  as  personal  property  for 
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moet  purposes,  cannot  be  transferred  by  one  of  the  partners  the  same  as  personalty.  The 
mode  of  conveyance  of  real  estate  is  not  affected  by  the  general  law  of  partnership.  Piatt  v, 
Oliver,*  8  McL.,  27. 

g  91. bona  ilde  purehaser  of5—  If  a  purchaser  of  real  estate  has  actual  or  constructive 

notice  at  the  time  of  the  purchase  that  it  is  partnership  property,  it  will  be  chargeable  in  his 
hands  with  the  payment  of  the  partnership  debts,  even  though  he  has  no  notice  of  the 
existence  of  the  debts.  If  the  purchaser  has  no  notice  that  it  is  partnership  property,  he  will 
be  exonerated  to  the  extent  of  the  purchase  money  already  paid,  and  the  balance  unpaid  will 
be  chargeable  the  same  as  the  real  estate  itself  would  be.    Hoxie  v.  Caxr,*  1  Sumn.,  178. 

§  93.  Where  the  deed  under  which  purchasers  of  real  estate  derived  title  described  the 
jnoperty  as  *'  heretofore  owned  by  "  a  certain  company,  and  one  of  the  members  of  that  com- 
pany was  at  the  time  of  the  purchase  in  possession  of  the  property  and  holding  out  the  other, 
hddt  that  the  purchasers  were  put  upon  inquiry  as  to  whether  it  was. not  partnership  prop- 
erty.   IbicU 

III.  Power  of  Pabtnbr  to  Bind  the  Fibm. 

SuiOfART— Jn  general;  dormant  partners^  §  ^^,^  Miaapplication  of  funds  ^  %  94. —  Signing 
in  individual  name,  §§  95,  96.—  Application  of  funds  to  separate  debt,  §  97.—  Assignment 
for  creditors,  §§  98,  99.— By  deed,  §  100.— ifeaZ  property,  §  101.— -dwiflmmen^  of  debta^ 
§  108.— ^c^  in  violation  of  law,  %  103.—  Conversion,  §§  104-107.—  Use  of  name  after  dia- 
woluHon,  %  106. —  Admissions  after  dissolution,  §  109. —  Appearan,ce  to  suit,  %  110. 

§  98.  An  active  i)artner  binds  the  firm  by  transactions  within  the  ordinary  scope  of  the 
partnership  business,  such  as,  in  case  of  an  ordinary  mercantile  partnership,  signing  and  in- 
doming  notes  and  biUs  in  the  name  of  the  firm  and  obtaining  discounts,  notwithstanding  any 
private  restrictions  on  his  powers,  which  are  unknown  to  those  dealing  with  him ;  and  this 
principle  applies  as  well  to  dormant  as  to  ostensible  partnerships.  Winship  v.  United  States 
Bank,  §§  111-118. 

g  94.  The  fact  that  the  partner  misapplies  funds  so  procured  by  him  will  not  defeat  a  re- 
<;overy  unless  the  plaintiffs  were  parties  or  privy  to  the  misapplication.    Ibid, 

^  95.  Generally,  if  one  member  of  a  firm  draws  a  bill  or  a  note  in  his  own  name,  he  only 
wUl  be  bound  and  not  the  firm,  although  it  is  a  partnership  transaction ;  but  this  rule  does 
not  hold  where  there  is  a  dormant  partner,  unknown  to  the  creditor,  nor  when  such  bills  or 
notes  have  been  customarily  drawn  as  firm  paper  and  the  other  partners  have  so  treated  them. 
In  re  Warren,  §§  119-124. 

§  96.  When  partners  sign  a  bill  or  note  in  their  several  names  and  not  in  that  of  the  firm,  it 
seems  that  it  will  be  treated  as  partnership  paper,  if  it  is  in  fact  on  partnership  account.  Ibidm 

§  97.  The  funds  of  a  partnership  cannot  be  applied  by  one  partner  to  the  discharge  of  his 
separate  debt  without  the  assent,  express  or  implied,  of  the  other  partner.  In  such  case  it 
makes  no  difference  that  the  separate  creditor  had  no  knowledge,  at  the  time,  that  the  fund 
was  partnership  property ;  the  partnership  may,  nevertheless,  reassert  its  claim  to  it.  Rogers 
t.  Batchelor,  g§  125,  126. 

§  9S.  A  partner  has  power  to  bind  his  copartners  by  a  general  conveyance  of  the  effects  of 
the  partnership,  not  including  real  estate,  for  the  benefit  of  the  firm  creditors,  whether  the 
conveyance  be  made  directly  or  through  the  intervention  of  trustees.  Anderson  v,  Tompkins, 
§§  127-181. 

§  99.  An  -objection  to  such  conveyance  that  it  prefers  certain  creditors,  and  that  the  copart- 
ner had  a  right  to  be  consulted  about  that  matter,  is  not  available,  if  the  latter  was  absent  in 
a  foreign  country  and  the  business  was  being  conducted  by  the  partner  who  made  the  con- 
▼ejanoe.    Ibid, 

§  100.  The  rule  that  one  partner  cannot  bind  another  by  deed  does  not  go  so  far  as  to  vitiate 
a  conveyance  by  deed  of  property  which  is  transferable  by  delivery  without  deed.    Ibid, 

§  101.  Real  property  conveyed  to  a  firm,  or  to  partners  in  trust  for  a  firm,  is  held  by  them 
as  tenants  in  common,  and  neither  party  can  convey  more  than  his  undivided  interest.    Ibid, 

%  102.  An  assignment  by  one  partner  of  debts  which  are  assignable  at  law  is  valid,  and  is 
not  vitiated  by  being  made  under  seal.  As  to  book  accounts  (which  are  not  assignable  at 
law,  but  are  so  in  equity),  if  successive  assignments  are  made  by  each  of  the  partners  sep- 
arately, the  prior  equity  should  prevail,  and  the  accounts  will  therefore  pass  by  the  first  deed. 
Ihid. 

^  108.  A  tort  or  an  act  in  violation  of  a  particular  statute  law,  and  attended  with  a  forfeit- 
ore,  is  not  within  the  proper  scope  and  business  of  a  partnership  entered  into  for  lawful  pur- 
Where,  therefore,  one  of  two  partners,  in  the  absence  and  without  the  knowledge  of 
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his  copartner,  loaned  money  on  usurious  interest  and  received  certain  steamsbipe  as  security, 
and  afterwards  refused,  upon  demand,  to  surrender  possession  of  the  steamships,  heid,  that 
the  other  partner  did  not  by  such  facts  alone  become  liable  in  trover  for  the  steamships,  no 
demand  being  made  upon  him,  and  he  not  being  shown  t6  be  connected  with  the  transaction 
in  any  way,  although  under  the  usury  law  the  plaintiff  was  entitled  to  a  return  of  the  ships. 
Graham  v.  Meyer,  §§  182-185. 

§  104.  If  a  firm,  acting  through  one  of  the  partners,  while  engaged  in  the  regular  course  of 
business  of  the  firm,  innocently  or  wrongfully  appropriates  property  other  than  money,  or  what 
has  the  quality  of  money,  and  sells  it  and  receives  and  uses  in  its  business  the  proceeds,  or, 
without  a  sale,  uses  it  in  the  firm's  business,  the  firm  is  liable  for  conversion ;  and  it  is  wholly 
immaterial  that  all  or  any  of  the  members  of  the  firm  were  ignorant  of  the  wrong  committed, 
or  innocent  of  any  wrongful  intent.    In  re  Ketchum,  §§  18^148. 

§  105.  If  money  is  thus  received  and  used  by  a  firm,  through  the  fraud  of  one  of  the  part- 
ners, the  liability  of  the  firm  therefor  will  depend  upon  whether  the  innocent  partner  haa 
an  individual  equity  by  reason  of  which  the  firm  should  not,  on  account  of  his  rights  and  for 
his  protection,  be  held  liable,  viz.,  that  he  has  received  the  money  as  a  payment  upon  a  bal- 
ance due  from  his  copartner  on  account  of  the  partnership  business,  or  has  in  some  way 
parted  with  value,  or  will  suffer  some  injury  from  relying  on  the  apparent  title  made  by  his 
oopai'tner's  actual  possession  of  the  money.    Ibid. 

§  106.  One  of  two  partners  in  a  firm  of  stock  brokers,  who  attended  to  all  the  financial  af- 
fairs of  the  firm,  and  who  in  his  individual  capacity  acted  as  agent  for  a  third  person,  being 
intrusted  by  the  latter  with  the  possession  of  certain  stocks  belonging  to  him,  and  being  em- 
powered to  draw  on  his  bank  account,  in  violation  of  his  trust  drew  checks  against  said  bank 
account  and  deposited  them  to  the  credit  of  the  firm,  sold  certain  of  the  stocks  intrusted  to 
him  and  deposited  the  proceeds  in  the  bank  account  of  the  firm,  and  hypothecated  others  of 
the  stocks  for  loans  made  to  the  firm.  No  entry  of  these  transactions  or  of  anything  to  show 
an  indebtedness  of  the  firm  to  such  third  person  was  made  on  the  firm  books  until  after  the 
failure  of  the  firm,  and  the  other  partner  was  entirely  ignorant  of  the  transactions.  Held, 
that  the  firm  was  liable  for  the  amount  of  the  checks  and  hypothecated  stocks  on  the  ground 
that  they  were  to  be  regarded  as  chattels  converted  by  the  firm ;  and  that,  as  to  the  proceeds 
of  the  stocks  sold,  while  the  same  rule  does  not  apply  in  the  case  of  money  as  in  the  case  of 
chattels,  the  firm  was  liable  for  them  too,  both  because  the  innocent  partner  appeared  to  have 
no  equity  to  avail  himself  of  the  protection  accorded  to  one  who  receives  money  in  ignorance 
that  it  does  not  belong  to  the  party  paying  it,  not  having  parted  with  value  or  altered  his 
position  in  reliance  on  it,  especially  as  the  state  of  the  accounts  between  the  partners  at  the 
time  of  the  deposits  did  not  appear,  and  because  the  innocent  partner,  having  given  his  co- 
partner unrestricted  authority  to  raise  money  for  the  firm  without  exercising  any  supervision 
over  him,  should  be  held  bound  by  his  acts  in  doing  so.    Ilnd, 

§  107.  The  fact  that  the  guilty  partner,  after  making  the  deposits  to  the  firm*s  credit,  drew 
out  money  for  his  own  private  use,  would  be  no  defense,  especially  if  he  drew  money  for  pur- 
poses forbidden  by  the  partnership  articles.    Ibid, 

§  108.  After  the  dissolution  of  a  partnership  the  partnership  name  cannot  be  used  by  either 
partner  in  the  creation  of  a  new  contract.  The  name  cannot  be  used  in  giving  a  note  for  a 
debt  due  by  the  late  firm,  and  authority  granted  to  one  partner  to  settle  all  demands  by  or 
against  the  firm  does  not  warrant  the  giving  of  such  a  note.    Lock  wood  v.  Comstock,  §  144. 

§  109.  The  admission  of  a  partner  after  dissolution  is  not  evidence  against  the  firm.  Bi»- 
pham  V.  Patterson,  §g  145-14a 

§  110.  After  dissolution  of  a  copartnership,  one  of  the  partners  has  no  auth  trity  to  enter 
an  appearance  in  a  suit  brought  against  the  firm  for  other  partners  who  do  not  reside  in  the 
state  where  the  suit  is  brought  and  have  not  been  served  with  process ;  and  a  judgment 
against  all  the  partners,  founded  on  such  an  appearance,  can  be  questioned  by  those  not  served 
in  a  suit  brought  thereon  in  another  state.  (Waits,  C.  J.,  Strong  and  Hunt,  JJ«,  dissented.) 
HaU  V.  Lanning,  §§  149-151. 

[Notes.— See  ^  152-194.]^ 

WINSHIP  V.  UNITED  STATES  BANK, 
(ff  Peters,  529-^80.    1881.) 

Ebrob  to  TJ.  S.  Circuit  Court,  District  of  Massachusetts. 
Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  was  an  action  brought  in  the  court  for  the  first 
circuit  and  district  for  Massachusetts  against  John  Winship,  Amos  Binney 
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and  John  Binney,  merchants  and  partners,  trading  under  the  name  and  firm  of 
John  Winship,  as  indorser  of  several  promissory  notes,  made  by  Samuel 
Jacques,  Jr.  At  the  trial  the  maker  was  called  by  the  plaintiffs  and  sworn. 
He  ATas  objected  to  by  the  defendants  as  an  interested  witness,  an  instrument 
being  produced  purporting  to  be  a  release,  in  the  name  of  John  Winship,  of 
all  liability  of  the  maker  on  the  said  notes.  The  operation  of  the  said  instru- 
ment as  a  release  of  the  notes  in  suit  was  controverted  by  the  plaintiffs.  It  is 
unnecessary  to  state  the  instrument,  or  to  discuss  the  question  arising  on  it, 
or  on  the  competency  of  the  witness,  because  the  court  is  divided  on  the  effect 
of  the  instrument  and  on  the  competency  of  the  witness. 

The  witness  testified  that  he  knew  from  general  reputation  that  the  de- 
fendant, John  Winship,  was  concerned  with  the  other  defendants,  Amos  and 
John  Binney,  in  the  soap  and  candle  business;  that  Winship  avowed  the  part- 
nership; that  he  had  dealings  with  Winship  soon  after  its  commencement, 
and  supplied  him  with  rosin,  for  which  he  sometimes  gave  a  note  signed  John 
Winship,  which  the  witness  always  took  on  the  credit  of  the  Binneys.  Win- 
ship and  the  witness  were  in  the  habit  of  lending  their  names  to  each  other, 
and  Winship  always  represented  that  the  notes  made  or  indorsed  by  the  wit- 
ness for  his  accommodation  were  for  the  use  of  the  firm. 

Several  other  witnesses  were  examined  on  the  part  of  the  plaintiff  to  prove 
the  partnership,  whose  testimony  was  rendered  unimportant  by  the  produc- 
tion of  the  articles  themselves.  The  defendants  exhibited  them,  and  they  are 
in  the  following  words : 

"  The  memorandum  of  an  agreement  made  this  25th  day  of  September, 
1817,  between  Amos  Binney  and  John  Binney,  of  Boston,  county  of  Suffolk, 
and  John  Winship,  of  Charlestown,  county  of  Middlesex,  all  in  the  common- 
wealth of  Massachusetts,  for  the  manufacture  of  soap  and  candles,  witnesseth: 

"  That  the  said  Amos  and  John  Binney  agree  to  furnish  for  the  above  pur- 
pose the  sum  or  capital  stock  of  $10,000,  at  such  times  as  may  be  wanted 
to  purchase  stock  or  materials  for  carrying  on  the  aforesaid  manufacture ;  and 
the  said  John  Winship  agrees,  on  his  part,  to  conduct  and  superintend  the 
manufactory,  and  to  pay  his  whole  and  undivided  attention  to  the  business ; 
to  manufacture,  or  cause  to  be  manufactured,  every  article  in  the  best  possible 
manner,  and  to  use  his  utmost  skill  and  exertions  to  promote  the  interest  of 
the  establishment,  under  the  name  and  firm  of  John  Winship,  and  without  any 
charge  for  his  personal  labors,  and  to  keep  a  fair  and  regular  set  of  books  and 
accounts,  open  and  subject  at  all  times  to  the  inspection  of  the  parties  inter- 
ested in  the  concern,  and  annually,  on  the  1st  day  of  October  of  each  year,  to 
make  and  exhibit  a  statement  of  the  state  of  the  business,  the  amount  of  pur- 
chases and  sales,  and  the  profits,  if  any,  of  the  business,  that  have  been  made; 
the  expenses  of  conducting  the  business  and  the  profits  to  be  divided  in  the 
following  manner:  to  say,  from  the  profits  is  to  be  paid  interest  for  the  cap- 
ital stock  of  $10,000,  at  the  rate  of  six  per  centum  per  annum,  all  expenses  of 
rent,  labor,  transportation,  fuel  and  utensils,  that  it  may  be  necessary  to  pur- 
chase or  have,  and  the  remainder  of  the  profits,  if  any,  to  be  equally  divided 
between  the  said  Winship  and  Binneys,  one-half  thereof  to  the  said  John 
Winship,  and  the  other  half  to  A.  and  J.  Binney ;  and,  in  case  no  profit  should 
be  made,  but  a  loss,  then  the  loss  is  to  be  borne  and  sustained  one-half  by  the 
said  A.  and  J.  Binney,  and  the  other  halt  by  the  said  John  Winship. 

"  The  agreement  to  continue  in  force  for  two  years  from  the  1st  day  of 
October  next  ensuing,  and  then  for  a  further  term,  provided  all  parties  agree 
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thereto.  And  to  the  true  and  faithful  performance  of  the  foregoing  condi- 
tions, each  party  bind  themselves  to  the  other  in  the  penal  sum  of  $10,000." 

On  the  back  of  which  were  receipts  signed  by  the  said  Winship,  acknowl- 
edging that  he  had  received  of  Amos  Binney  $1,000,  on  the  6th  of  September, 
1817,  and  $4,000  on  the  9th  of  October,  1817;  and  on  the  27th  of  December, 
1827,  he  had  in  his  hands  $10,000,  as  said  Amos'  proportion  of  the  capital; 
and  that  he  had  received  of  John  Binney  $2,500  on  the  1st  of  October,  1817, 
and  $500  on  the  3d  of  November,  1817,  and  $500  on  the  17th  of  November, 
1817,  and  $1,500  on  the  13th  of  June,  1820,  and  on  the  2d  of  June,  1821,  he 
had  in  his  hands  $10,000,  as  said  John's  proportion  of  the  capital  stock. 

They  also  gave  in  evidence  a  bond  given  by  said  Winship  to  said  Amos, 
on  the  25th  of  September,  1817,  in  the  penal  sum  of  $10,000,  with  the  condi- 
tion following: 

"The  conditions  of  this  obligation  are  such,  that  whereas  the  above  bounden 
John  Winship  has  this  day  made  an  agreement  with  Amos  Binney  and  John 
Binney,  both  of  Boston  aforesaid,  for  the  purpose  of  carrying  on  a  manu- 
factory of  soap  and  candles,  on  joint  account  of  the  parties  aforesaid ;  and 
whereas  the  said  A.  Binney  hath  engaged  to  indorse  the  notes  given  by  the 
said  John  Winship,  for  the  purchase  of  stock  and  raw  materials  for  manufact- 
uring, when  necessary  to  purchase  on  a  credit,  and  in  consideration  of  which 
the  said  John  Winship  hath  engaged  not  to  indorse  the  notes,  paper,  or  be- 
come in  any  manner  responsible  or  security  for  any  person  or  persons  other 
than  the  said  Amos  Binney,  for  the  term  of  two  years  from  the  1st  day  of 
October,  1817. 

"Now,  therefore,  if  the  said  John  Winship  shall  faithfully  observe  the  con- 
ditions, and  wholly  abstain  from  becoming  the  surety  or  indorser  of  any  per- 
son to  any  amount  other  than  the  same  Amos  Binney  for  the  aforesaid  term 
of  t\YO  years  from  the  1st  day  of  October,  1817,  then  this  obligation  to  be 
void  and  of  no  effect;  otherwise  to  remain  in  full  force  and  virtue." 

The  defendants  also  produced  witnesses  whose  testimony  furnished  some 
foundation  for  the  presumption  that  the  money  arising  from  the  notes,  on 
which  the  suits  were  brought,  was  not  applied  by  Winship  to  the  purposes  of 
the  firm.  Other*  testimony  led  to  the  belief  that  a  part,  if  not  the  whole,  of 
the  money  was  so  applied.  All  the  notes  in  suit  were  discounted  by  and  ap- 
plied to  the  credit  of  John  Winship. 

The  testimony  being  closed,  the  counsel  for  the  defendant  insisted :  1.  "  That 
the  said  copartnership  between  them  was,  in  contemplation  of  law,  a  secret  co- 
partnership, and  did  not  authorize  the  giving  of  credit  to  any  other  name  than 
that  of  the  said  Winship."  But  to  this  the  counsel  for  the  plaintiffs  did  then 
and  there  insist,  before  the  said  court,  that  this  was  an  open  or  avowed  and 
not  a  secret  copartnership.  And  the  presiding  justice  of  the  said  court  did 
state  his  opinion  to  the  jury  on  this  point,  as  follows:  "That,  according  to  his 
understanding  of  the  common  meaning  of  '  secret  partnership,'  those  were 
deemed  secret  where  the  existence  of  certain  persons  as  partners  was  not 
avowed  or  made  known  to  the  public  by  any  of  the  partners.  That,  where 
the  partners  were  all  publicly  known,  whether  this  was  done  by  all  the 
partners,  or  by  one  only,  it  was  no  longer  a  secret  partnership;  for,  secret 
partnership  was  generally  used  in  contradistinction  to  notorious  and  open  part- 
nership; that  whether  the  business  was  carried  on  in  the  name  and  firm  of 
one  partner  only,  or  of  him  and  company,  would  in  this  respect  make  no 
difference;   that,  if  it  was  the  intention  of  the  Binneys  that  their  names 
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should  be  concealed,  and  the  business  of  the  firm  was  to  be  carried  on  in  the 
name  ofWinship  only;  and  yet  that  Winship,  against  their  wishes,  in  the 
coarse  of  the  business  of  the  firm,  publicly  did  avow  and  make  known  to  the 
partnership,  so  that  it  became  notorious  who  were  the  partners,  such  partner- 
ship could  not,  in  the  common  sense  of  the  terms,  be  deemed  any  longer  a 
secret  partnership ;  that,  if  '  secret '  in  any  sense,  it  was  under  such  circum- 
stances, using  the  terms  in  a  peculiar  sense.  That,  however,  nothing  impor- 
tant in  this  case  turned  upon  the  meaning  or  definition  of  the  terms  ^  secret 
partnership,'  since  the  case  must  be  decided  on  the  principles  of  law  applicable 
to  such  partnership,  as  this  was  in  fact  proved  to  be.  That  there  was  no  stip- 
ulation for  secrecy  as  to  the  Binneys  being  partners,  on  the  face  of  the  orig- 
inal articles  of  copartnership ;  and  when  those  articles,  by  their  own  limitation, 
expired,  the  question  what  the  partnership  was,  and  how  it  was  carried  on 
for  the  future,  whether  upon  the  same  terms  as  were  contained  in  the  original 
articles  or  otherwise,  was  matter  of  fact  from  the  whole  evidence;  that,  if 
the  evidence  was  believed,  Winship  constantly  avowed' the  partnership,  and 
that  the  Binneys  were  his  partners  in  the  soap  and  candle  manufactory  busi- 
ness, and  obtained  credit  thereby." 

But  he  left  the  jury  to  judge  for  themselves  as  to  the  evidence. 

Second  exception.  And  the  said  counsel  of  the  defendants  did  then  and 
there  further  insist  that  the  said  jury  had  a  right  to  infer  from  the  evidence 
aforesaid,  notwithstanding  the  entries  of  the  shipments  in  the  invoice  book 
kept  by  said  Winship,  that  the  said  Amos  Binney  and  John  Binney  had  no 
knowledge  thereof,  and  therefore  could  not  be  presumed  to  have  adopted  or 
ratified  the  conduct  of  said  Winship  making  said  shipments.  But  the  presid- 
ing judge  did  then  and  there  instruct  the  jury  as  follows: 

"That  whether  the  said  Amos  and  John  Binney,  or  either  of  them,  knew  of 
the  said  entries  or  not,  was  matter  of  fact  for  the  consideration  of  the  jury, 
upon  all  the  circumstances  of  the  case.  That,  ordinarily,  the  presumption  was, 
that  all  the  parties  had  access  to  the  partnership  books,  and  might  know  the 
contents  thereof.  But  this  was  a  mere  presumption  from  the  ordinary  course 
of  business,  and  might  be  rebutted  by  any  circumstances  whatsoever,  which, 
either  positively  or  presumptively,  repelled  any  inference  of  access;  such,  for 
instance,  as  the  distance  of  place  in  the  course  of  business  of  the  particular 
partnership,  or  any  other  circumstances  raising  a  presumption  of  non-access." 

And  he  left  the  jury  to  draw  their  own  conclusion  as  to  the  knowledge  of 
the  Binneys  of  the  entries  in  the  partnership  books,  from  the  whole  evidence 
in  the  case. 

Third  exception.  And  the  said  counsel  of  the  defendants  did  then  and  there 
farther  insist  that,  by  the  tenor  of  the  said  recited  articles  of  agreement  and 
bond,  the  said  Winship  had  no  right  or  authority  to  raise  money  on  the  credit 
of  the  said  firm,  or  to  bind  the  firm  by  his  signature,  for  the  purpose  of  bor- 
rowing money.  But  the  presiding  judge  did  then  and  there  instruct  the  jury 
as  follows : 

'*  That  if  the  particular  terms  of  the  articles  of  copartnership  were  not 
known  to  the  public,  or  to  persons  dealing  with  the  firm  in  the  course  of  the 
business  thereof,  they  had  a  right  to  Seal  with  the  firm  in  respect  to  the  busi- 
ness thereof,  upon  the  general  principles  and  presumptions  of  limited  partner- 
ship of  a  like  nature;  and  that  any  secret  and  special  restrictions  contained  in 
such  articles  of  copartnership,  varying  the  general  rights  and  authorities  of 
partners  in  such  limited  partnerships,  and  of  which  they  are  ignorant,  did  not 
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aflfect  them.  That  the  case  of  Livingston  v,  Roosevelt,  4  Johns.,  251,  had  been 
cited  by  the  defendants'  counsel  as  containing  the  true  principles  of  law  on 
this  subject;  and  this  court  agreed  to  the  law,  as  to  limited  partnership,  as 
therein  held  by  the  court.  That  it  was  not  denied  by  the  defendants'  counsel, 
and  was  asserted  in  that  case,  that  it  was  within  the  scope  and  authority  of 
partners  generally,  in  limited  partnerships,  to  make  and  indct^e  notes,  and  to 
obtain  advances  and  credits  for  the  business  and  benefit  of  the  firm;  and,  if 
such  was  in  fact  the  ordinary  course  and  usage  of  trade,  the  authority  must 
be  presumed  to  exist.  The  court  knew  of  no  rule  established  to  the  contrary. 
That  the  authority  of  one  partner  in  limited  partnerships  did  not  extend  to 
bind  the  other  partners  in  transactions,  or  for  purposes,  beyond  the  scope  and 
object  of  such  partnerships.  That,  in  the  present  articles  of  copartnership, 
Winship  was  in  effect  constituted  the  active  partner,  and  had  general  author- 
ity given  him  to  transact  the  business  of  the  firm.  That  ho  had,  so  far  as 
respects  third  persons,  dealing  with  and  trusting  the  firm,  and  ignorant  of  any 
of  the  restrictions  in  such  articles,  authority  to  bind  the  firm,  to  the  same 
extent  and  in  the  same  manner  as  partners  in  limited  partnerships  of  a  like 
nature  usually  possess  in  the  business  or  for  the  objects  within  the  general 
scope  of  such  a  firm. 

"  That  the  articles  limited  the  partnership  to  a  particular  period,  after  which 
it  expired,  unless  the  parties  chose  to  give  it  a  future  existence.  That  no  new 
written  articles  were  proved  in  the  case,  and  the  terms  and  circumstances 
under  which  it  was  subsequently  carried  on  were  matters  to  be  decided  upon 
the  whole  evidence.  The  fair  presumption  was,  that  it  was  subsequently  car- 
ried on,  on  the  same  terms  as  before,  unless  other  facts  repelled  that  presump- 
tion. That  the  bond  executed  at  the  time  of  the  execution  of  the  articles 
ought  to  be  considered  as  a  part  of  the  same  transaction  and  contract." 

And  the  said  counsel  of  the  defendants  did  then  and  there  further  request 
the  said  court  to  instruct  the  said  jury  as  follows,  to  wit: 

1.  That,  if  upon  the  whole  evidence,  they  are  satisfied  that  the  copartner- 
ship, proved  to  have  existed  between  the  defendants,  under  the  name  of  John 
Winship,  was  known  or  understood  by  the  plaintiffs  to  be  limited  to  the  manu- 
facturing of  soap  and  candles,  they  must  find  a  verdict  for  the  defendants, 
unless  they  are  also  satisfied  that  these  notes  were  given  in  the  ordinary  course 
of  the  copartnership  business,  or  that  the  moneys  obtained  upon  them  went 
directly  to  the  use  of  the  firm,  with  the  consent  of  Amos  Binney  and  John 
Binney ;  and  that,  if  they  are  satisfied  that  any  part  of  these  moneys  did  go 
to  the  use  of  the  firm  with  such  consent,  that  then  they  must  find  a  verdict 
for  the  plaintiffs  for  such  part  only,  and  not  for  the  residue.     And, 

2.  That  if  they  are  also  satisfied  that  the  Messrs.  Binneys  furnished  Win- 
ship with  sufficient  capital  and  credit  for  carrying  on  the  business  of  the  firm, 
no  such  consent  can  be  implied  from  the  mere  fact  that  Winship  applied  these 
moneys,  or  any  part  of  them,  to  the  payment  of  partnership  debts. 

But  the  presiding  judge  refused  to  give  the  instructions  first  prayed  for  un-* 
less  with  the  following  limitations,  explanations  and  qualifications,  namely: 
"  That  the  defendants  as  copartners  are  bound  to  pay  the  notes  sued  on,  or 
money  borrowed  or  advanced,  unless  the  Indorsements  of  the  same  notes  and 
the  borrowing  of  such  money  was,  in  the  ordinary  course  of  the  business  of 
the  firm,  for  the  use,  and  on  account,  of  the  firm.  But,  if  the  said  Winship 
offered  the  notes  for  discount  as  notes  of  the  firm  and  for  their  account,  and 
he  was  intrusted  b}'  the  partnership,  as  the  active  partner,  to  conduct  the  or- 
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dinary  business  of  the  firm,  and  the  discount  of  suoh  indorsed  notes  was 
within  such  business,  then,  if  the  plaintiffs  discounted  the  notes  upon  the  faith 
of  snch  notes  being  so  offered  by  the  said  Winshipand  as  binding  on  the  firm, 
the  plaintiffs  were  entitled  to  recover,  although  Winship  should  have  subse- 
quently misapplied  the  funds  received  from  the  discount  of  said  notes,  if  the 
plaintiffs  were  not  parties  or  privies  thereto,  or  of  any  such  intention.  And 
if  "Winship  borrowed  money  or  procured  any  advances  on  the  credit  and  for 
the  use  of  the  firm,  and  for  purposes  connected  with  the  business  of  the  firm, 
in  like  manner  and  under  like  circumstances,  and  money  was  lent  or  advanced 
on  the  faith  and  credit  of  the  partnership,  the  money  so  borrowed  and  ad- 
vanced bound  the  partnership,  and  they  were  liable  to  pay  therefor,  although 
the  same  had  been  subsequently  misapplied  by  Winship,  the  lender  not  being 
party  or  privy  thereto,  or  of  any  such  intention. 

And  with  these  limitations,  explanations  and  qualifications,  he  gave  the  in- 
structions so  first  prayed  for.  And  the  presiding  judge  gave  the  instruction 
secondly  prayed  for,  according  to  the  tenor  thereof.  To  these  opinions  and 
decisions  of  the  court  the  defendants  excepted.  A  verdict  was  found  for  the 
plaintiffs  and  judgment  entered  thereon,  which  is  brought  before  this  court  by 
writ  of  error. 

The  exceptions  will  now  be  considered.  All  must  admit  that  the  opinion 
asked  in  the  first  instance  by  the  counsel  for  the  defendant  in  the  circuit 
court  onght  not  to  have  been  given.  That  court  was  required  to  decide  on 
the  fact  as  well  as  law  of  the  case,  and  to  say,  on  the  whole  testimony,  that  it 
did  not  warrant  giving  credit  to  any  other  name  than  that  of  John  Winship. 
But,  though  this  prayer  is  clearly  not  sustainable,  the  counsel  for  the  plaintiff 
in  error  contends  that  the  instructions  actually  given  were  erroneous. 

§111.^  secret partnerahvp  is  where  the  existence  of  certain  persons  as  part- 
ners is  not  avowed  or  made  public. 

The  first  part  of  the  charge  turns  chiefly  upon  the  definition'  of  a  secret 
partnership,  which  is  believed  to  be  correct;  but  the  judge  proceeds  to  say 
that,  if  incorrect,  it  would  have  no  influence  on  the  cause ;  and  adds :  ^^  that  the 
case  must  be  decided  on  the  principles  of  law  applicable  to  such  a  partnership 
as  this  was,  in  fact,  proved  to  be;"  "that  when  the  original  articles  expired  by 
their  own  limitation,  the  question  what  the  partnership  was  and  how  it  was 
carried  on  for  the  future,  whether  upon  the  same  terms  as  were  contained  in 
the  original  article  or  otherwise,  was  matter  of  fact  from  the  whole  evidence.*' 

The  error  supposed  to  be  committed  in  this  opinion  is  in  the  declaration 
that  nothing  important  in  this  case  turned  on  the  meaning  or  definition  of  the 
terms  "  secret  partnership."  This  is  not  laid  down  as  an  abstract  proposition 
universally  true,  but  as  being  true  in  this  particular  case.  The  articles  were 
produced,  and  the  judge  declared  that  the  case  must  depend  on  the  principles 
of  law  applicable  to  such  a  partnership  as  this  was  in  fact.  This  instruction 
could  not,  we  think,  injure  the  plaintiff  in  error.  Its  impropriety  is  supposed 
to  be  made  apparent  by  considering  it  in  connection  with  the  third  exception. 

§  1 1 2.  Secret  restrictions  on  the  powers  of  a  partner  do  not  affect  third  persons, 
Apa/rtner  will  hind  his  copartner  by  making  or  indorsing  notes,  if  that  is  within 
the  general  scope  of  the  partnership  business. 

The  second  instruction  appears  to  be  unexceptionable,  and  the  counsel  for 
the  plaintiff  in  error  is  understood  not  to  object  to  it.  The  third  instruction 
asked  in  the  circuit  court  goes  to  the  construction  of  the  articles  of  copartner- 
ship.   The  plaintiff  in  error  contends  that  those  articles  gave  Winship  no  au- 
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thority  to  raise  money  on  the  credit  of  the  firm,  or  to  bind  it  by  his  signature 
for  the  purpose  of  borrowing  money. 

The  instruction  given  was,  that  if  the  particular  terms  of  the  articles  were 
unknown  to  the  public,  they  had  a  right  to  deal  with  the  firm  in  respect  to  the 
business  thereof,  upon  the  general  principles  and  presumptions  of  limited  part- 
nerships of  a  like  nature,  and  that  any  special  restrictions  did  not  affect 
them ;  that,  in  such  partnerships,  it  was  within  the  general  authority  of  the 
partners  to  make  and  indorse  notes  and  to  obtain  advances  and  credits  for 
the  business  and  benefit  of  the  firm;  and  if  such  was  the  general  usage  of 
trade,  the  authority  must  be  presumed  to  exist,  but  that  it  did  not  extend  to 
transactions  beyond  the  scope  and  object  of  the  copartnership.  That,  in  the 
present  articles,  Winship  was,  in  effect,  constituted  the  active  partner,  and  has 
general  authority  to  transact  the  business  of  the  firm,  and  a  right  to  bind  the 
firm,  in  transacting  its  ordinary  business  with  persons  ignorant  of  any  private 
restriction,  to  the  same  extent  that  partners  in  such  limited  partnerships 
usually  possess. 

The  amount  of  the  charge  is,  that  if  Winship  and  the  two  Binneys  composed 
a  joint  company  for  carrying  on  the  soap  and  candle  business,  of  which  Win- 
ship  was  the  acting  partner,  he  might  borrow  money  for  the  business  on  the 
credit  of  the  company,  in  the  manner  usually  practiced  in  such  partnerships, 
notwithstanding  any  secret  restriction  on  his  powers,  in  any  agreement  be- 
tw^een  the  parties,  provided  such  restriction  was  unknown  to  the  lender. 

The  counsel  for  the  plaintiff  in  error  has  objected  to  this  instruction  with 
great  force  of  reasoning.  He  contends,  very  truly,  that,  in  fact,  scarcely  any 
unlimited  partnerships  exist.  They  are  more  or  less  extensive;  they  may  ex- 
tend to  many  or  to  few  objects,  but  all  are  in  some  degree  limited.  That  the 
liability  of  a  partner  arises  from  pledging  his  name,  if  his  name  is  introduced 
into  the  firm,  or  from  receiving  profits  if  he  is  a  secret  partner.  No  man  caa 
be  pledged  but  by  himself.  If  he  is  to  be  bound  by  another,  that  other  must 
derive  authority  from  him.  The  power  of  an  agent  is  limited  by  the  authority 
given  him ;  and  if  he  transcends  that  authority,  the  act  cannot  affect  his  prin- 
ciplil ;  he  acts  no  longer  as  an  agent.  The  same  principle  applies  to  partners. 
One  binds  the  others  so  far  onlj^  as  he  is  the  agent  of  the  others. 

If  the  truth  of  these  propositions  be  admitted,  yet  their  influence  on  the  case 
may  be  questioned.  Partnerships  for  commercial  purposes,  for  trading  with 
the  world,  for  buying  and  selling  from  and  to  a  great  number  of  individuals, 
are  necessarily  governed  by  many  general  principles,  which  are  known  to  the 
public,  which  subserve  the  purpose  of  justice,  and  which  society  is  concerned 
in  sustaining.  One  of  these  is,  that  a  man  who  shares  in  the  profit,  although 
his  name  may  not  be  in  the  firm,  is  responsible  for  all  its  debts.  Another, 
more  applicable  to  the  subject  under  consideration,  is,  that  a  partner,  certainly 
the  acting  partner,  has  power  to  transact  the  whole  business  of  the  firm,  what- 
ever that  may  be,  and  consequently  to  bind  his  partners  in  such  transactions, 
as  entirelj"^  as  himself.  This  is  a  general  power,  essential  to  the  well  conduct- 
ing of  business,  which  is  implied  in  the  existence  of  a  partnership.  When, 
then,  a  partnership  is  formed  for  a  particular  purpose,  it  is  understood  to  be  in 
itself  a  grant  of  power  to  the  acting  members  of  the  company  to  transact  its 
business  in  the  usual  way.  If  that  business  be  to  buy  and  sell,  then  the  indi- 
vidual buys  and  sells  for  the  company,  and  every  person  with  whom  he  trades 
in  the  way  of  its  business  has  a  right  to  consider  him  as  the  company,  whoever 
may  compose  it.    It  is  usual  to  buy  and  sell  on  credit;  and  if  it  be  so,  the  part- 
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ner  who  purchases  on  credit  in  the  name  of  the  firm  must  bind  the  finn.  This 
is  a  general  authority  held  out  to  the  world,  to  which  the  world  has  a  right  to 
trust.  The  articles  of  copartnership  are  perhaps  never  published.  They  are 
rarely,  if  ever,  seen,  except  by  the  partners  themselves.  The  stipulations  they 
may  contain  are  to  regulate  the  conduct  and  rights  of  the  parties  as  between 
themselves.  The  trading  world,  with  whom  the  company  is  in  perpetual  in- 
tercourse, cannot  individually  examine  these  articles,  but  must  trust  to  the 
general  powers  contained  in  all  partnerships.  The  acting  partners  are  identi- 
fied with  the  company,  and  have  power  to  conduct  its  usual  business  in  the 
usual  way.  This  power  is  conferred  by  entering  into  the  partnership,  and  is 
perhaps  never  to  be  found  in  the  articles.  If  it  is  to  be  restrained,  fair  dealing 
requires  that  the  restriction  should  be  made  known.  These  stipulations  may 
bind  the  partners,  but  ought  not  to  affect  those  to  whom  they  are  unknown, 
and  who  trust  to  the  general  and  well-established  commercial  law.  2  Hen. 
Black.,  235;  17  Ves.,  412;  Gow  on  Part.,  17. 

§  1 13.  The  responsibility  of  an  open  partner  and  a  secret  or  dormant  part/net 
is  the  same.  It  depends  on  genet^al  principles  of  commercial  law,  not  on  articles 
{^partnership. 

The  counsel  for  the  plaintiff  in  error  supposes  that,  though  these  principles 
may  be  applicable  to  an  open  avowed  partnership,  they  are  inapplicable  to  one 
that  is  secret. 

Can  this  distinction  be  maintained  ?  If  it  could,  there  would  be  a  difference 
between  the  responsibility  of  a  dormant  partner  and  one  whose  name  was  to 
the  articles.  But  their  responsibility,  in  all  partnership  transactions,  is  ad- 
mitted to  be  the  same.  Those  who  trade  with  a  firm  on  the  credit  of  individ- 
uals whom  they  believe  to  be  members  of  it  take  upon  themselves  the  hazard 
that  their  belief  is  well  founded.  If  they  are  mistaken,  they  must  submit  to 
the  consequences  of  their  mistake ;  if  their  belief  be  verified  by  the  fact,  their 
claims  on  the  partners  who  were  not  ostensible  are  as  valid  as  on  those  whose 
names  are  in  the  firm.  This  distinction  seems  to  be  founded  on  the  idea  that, 
if  partners  are  not  openly  named,  the  resort  to  them  must  be  connected  with 
some  knowledge  of  the  secret  stipulations  between  the  partners,  which  may  be 
inserted  in  the  articles.  But  this  certainly  is  not  correct.  The  responsibility 
of  unavowed  partners  depends  on  the  general  principles  of  commercial  law, 
not  on  the  particular  stipulation  of  the  articles. 

It  has  been  supposed  that  the  principles  laid  down  in  the  third  instruction, 
respecting  these  secret  restrictions,  are  inconsistent  with  the  opinion  declared 
in  the  first;  that  in  this  case,  where  the  articles  were  before  the  court,  the 
question  whether  this  was  in  its  origin  a  secret  or  an  avowed  partnership  had 
become  unimportant.  If  this  inconsistency  really  existed,  it  would  not  affect 
the  law  of  the  case,  unless  the  judge  had  laid  down  principles  in  the  one  or 
the  other  instruction  which  might  affect  the  party  injuriously.  But  it  does  not 
exist.  The  two  instructions  were  given  on  different  views  of  the  subject,  and 
apply  to  different  objects.  The  first  respected  the  parties  to  the  firm,  and 
their  liability,  whether  they  were  or  were  not  known  as  members  of  it;  the 
last  applies  to  secret  restrictions  on  the  partners,  which  change  the  power  held 
out  to  the  world  by  the  law  of  partnership.  The  meaning  of  the  terms  "  secret 
partnership,"  or  the  question  whether  this  did  or  did  not  come  within  the 
definition  of  a  secret  partnership,  might  be  unimportant;  and  yet  the  question 
whether  a  private  agreement  between  the  partners,  limiting  their  responsibility^ 
Tras  known  to  a  person  trusting  the  firm  might  be  very  important. 
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§  1 14.  Avthx>rity  to  make  and  indof*se  notes  and  to  raise  money.  Construc- 
tion of  partnership  articles. 

The  proposition  of  the  defendants  in  the  circuit  court  was  that  Winship  had 
no  right  or  authority  to  raise  money  on  the  credit  of  the  firm,  or  to  bind  the 
firm  by  his  signature  for  the  purpose  of  borrowing  money. 

This  can  scarcely  be  considered  as  a  general  question.  In  the  actual  state 
of  the  commercial  world  it  is  perhaps  impossible  to  conduct  the  business  of 
any  company  without  credit.  Large  purchases  are  occasionally  made  on  credit ; 
and  it  is  a  question  of  convenience  to  be  adjusted  by  the  parties,  whether  the 
credit  shall  be  given  by  the  vendor  or  obtained  at  the  bank.  If  the  vendor 
receives  a  note  he  may  discount  it  at  the  bank.  If,  for  example,  the  notes 
given  by  Winship  to  Jacques  for  rosin  to  carry  on  his  manufacture,  which, 
have  been  mentioned  by  the  witness,  had  been  discounted  in  bank,  it  would 
not  have  been  distinguishable  from  money  borrowed  in  any  other  form.  The 
judge  said  that  if  it  was  within  the  scope  and  authority  of  partners  generally, 
in  limited  partnerships,  to  make  and  indorse  notes,  and  to  obtain  advances  and 
credits  for  the  business  and  benefit  of  the  firm,  and  if  such  was  in  fact  the 
ordinary  course  and  usage  of  trade,  the  authority  must  be  presumed  to  exist. 
Whether  this  was  the  fact  or  not  was  left  to  the  jury. 

Does  anything  in  the  articles  of  agreement  restrain  this  general  authority  ? 
The  articles  state  the  object  of  the  company  to  be  the  manufacture  of  soap 
and  candles;  the  capital  stock  to  be  $10,000,  which  sum  is  to  be  paid  in  by 
Amos  and  John  Binney;  John  Winship  to  conduct  and  superintend  the  manu- 
factory; the  name  of  the  firm  to  be  John  Winship;  the  profit  and  loss  to  be 
divided.  They  are  silent  on  the  subject  of  borrowing  money.  If  the  fact  that 
the  Binneys  advanced  $10,000  for  the  stock  in  trade  implied  a  restriction  oa 
the  power  of  the  manager  to  carry  on  the  business  on  credit,  it  would  be  im- 
plied in  almost  every  case. 

But  the  bond  given  by  Winship  to  Amos  Binney,  which  is  admitted  by  the 
judge  to  constitute  a  part  of  the  partnership  agreement,  is  supposed  to  con- 
tain this  restriction.  The  condition  of  the  bond  recites  that  "  whereas  Amos 
Binney  had  engaged  to  indorse  the  notes  given  by  the  said  John  Winship  for 
the  purchase  of  stock  and  raw  materials  for  manufacturing,  when  necessary 
to  purchase  on  credit,  in  consideration  of  which  the  said  John  Winship  hath 
engaged  not  to  indorse  the  notes,  paper,  or  become  in  any  manner  responsible 
or  security  for  any  person  or  persons  other  than  the  said  Amos  Binney." 
"  Now  if  the  said  John  Winship  shall  faithfully  observe  the  conditions,  and 
wholly  abstain  from  becoming  the  surety  or  indorser  of  any  person,  to  any 
amount,  other  than  the  said  Amos  Binney,  then,"  etc. 

The  agreement  recited,  but  not  inserted  in  this  condition,  that  Amos  Binney 
would  indorse  the  notes  of  Winship  when  it  should  be  necessary  to  purchase 
on  credit,  while  it  implies  that  the  power  was  incident  to  the  act  of  partner- 
ship, was  not  in  itself  a  positive  restriction  on  that  power.  The  alfirmative 
engagement  on  the  part  of  Amos  Binney  that  he  will  indorse  is  not  a  prohi- 
bition on  Winship  to  obtain  any  other  indorser.  The  exigencies  of  trade  might 
require  the  negotiation  of  a  note  in  the  absence  of  Mr.  Binney,  and  this  may 
have  been  a  motive  for  leaving  this  subject  to  the  discretion  of  the  acting 
partner.  If  he  has  abused  this  confidence  the  loss  must  fall  where  it  always 
falls  when  a  partner,  acting  within  his  authority,  injures  his  copartners.  If, 
then,  the  agreement  between  Amos  Binney  and  John  Winship  contains  nothing 
more  than  is  recited  iL  the  condition,  it  contains  no  inhibition  on  Winship  to 

176 


POWER  OF  PARTNER  TO  BIND  THE  FIRM.  §  115, 

negotiate  notes  in  the  ordinary  coarse  of  business.  The  restriction  on  Win- 
ship  is  not  in  this  recital,  but  in  his  engagement  expressed  in  the  condition  of 
the  bond. 

He  engages  not  to  indorse  the  notes,  paper,  or  become  in  any  manner  re- 
sponsible or  security  for  any  person  or  persons  other  than  the  said  Binney. 
The  obvions  import  of  this  engagement  is  that  Winship  will  not  make  himself 
responsible  for  another.  Had  he  made  an  accommodation  note  for  Jacques 
it  would  have  been  as  much  a  violation  of  this  agreement  as  if  he  had  indorsed 
it.  The  undertaking  is  not  to  indorse  notes  for  another.  But  this  note  is  in- 
dorsed for  himself.  It  is  negotiated  in  bank  in  the  name  of  the  firm,  and  the 
money  is  carried  to  the  credit  of  the  firm.  Had  not  Winship  misapplied  this 
money,  no  question  would  have  arisen  concerning  the  liability  of  his-partners 
on  this  note.  The  stipulation  in  the  bond,  not  to  indorse  or  to  become  secu- 
rity for  another,  would  not  have  barred  the  action.  But,  be  this  as  it  may,  this 
stipulation  between  the  parties  is  a  secret  restriction  on  a  power  given  by 
commercial  law  and  usage,  generally  known  and  understood ;  whioh  is  obliga- 
tory on  the  parties,  but  ought  not  to  affect  those  from  whom  it  is  concealed. 

§  1 1 6.  Where  notes  are  offered  hy  the  active  partner  and  discounted  hy  a  bank 
in  the  ttsiud  course  of  business^  the  other  partne7^s  are  liable  on  his  indorsement^ 
aiUhaugh  the  active  partner  may  have  afterward  misapplied  the  pf^oceeds  of  such 
notes. 

The  counsel  for  the  defendants  in  the  circuit  court  then  prayed  an  instruc- 
tion to  the  jury,  that  if  they  were  satisfied  that  the  partnership  was  known  to 
the  plaintiffs  to  be  limited  to  the  soap  and  candle  business,  they  must  find  for 
the  defendants;  unless  they  were  also  satisfied  that  these  notes  were  given  in 
the  ordinary  course  of  the  partnership  business,  or  that  the  moneys  obtained 
upon  them  went  directly  to  the  use  of  the  firm  with  the  consent  of  Amos 
Binney  and  Johif  Binney ;  and  that  if  they  are  satisfied  that  any  part  of  these 
moneys  did  go  fo  the  use  of  the  firm  with  such  consent,  that  then  they  must 
find  a  verdict  for  such  part  only ;  and  not  for  the  residue. 

This  instruction  was  not  given  as  asked;  but  was  given  with  "limitations, 
explanations  and  qualifications."  The  judge  instructed  the  jury,  in  substance, 
that  the  defendants  were  not  bound  to  pay  the  notes  sued  on,  unless  the  in- 
dorsements thereon  were  in  the  ordinary  course  of  the  business  of  the  firm,  for 
the  use  and  on  account  of  the  firm ;  but  if  they  were  satisfied  that  the  notes 
were  so  offered  and  discounted,  and  that  the  said  Winship  was  intrusted  by  the 
partnership,  as  the  active  partner,  to  conduct  the  ordinary  business  of  the  firm, 
and  the  discount  of  such  indorsed  notes  was  within  such  business,  then  the 
plaintiffs  were  entitled  to  recover,  although  Winship  should  have  subsequently 
misapplied  the  funds,  received  from  the  discount  of  said  notes,  if  the  plaintiffs 
were  not  parties  or  privies  thereto,  or  of  any  such  intention. 

The  plaintiffs  in  error  contend  that  the  instruction  ought  to  have  been  given, 
AS  prayed,  without  any  qualification  whatever.  The  instruction  required  is 
that,  although  th*  jury  should  be  satisfied  that  the  money  went  to  the  use  of 
the  firm,  they  should  find  for  the  defendants;  unless  they  should  be  also  satis- 
fied that  the  consent  of  Amos  and  John  Binney  was  given  to  its  being  so 
applied.  That  is,  that  a  note  discounted  by  the  acting  and  ostensible  partner 
of  a  firm  for  the  use  of  a  firm,  the  money  arising  from  which  was  applied  to 
that  nse,  could  not  be  recovered  from  the  firm,  by  the  holder,  unless  the  appli- 
cation was  made  with  the  consent  of  all  the  partners. 

The  counsel  for  the  plaintiffs  in  error  is  too  intelligent  to  maintain  this  as  a 
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general  proposition.  He  must  confine  it  to  this  particular  case.  He  is  under- 
stood as  contending  that,  under  the  secret  restrictions  contained  in  the  bond 
given  by  Winship  to  Amos  Binney,  Winship  was  restrained  from  discounting 
these  notes  even  for  the  use  of  the  firm;  and  that  no  application  of  the  money 
to  the  purposes  of  the  copartnership  could  cure  this  original  want  of  author- 
ity and  create  a  liability  which  the  note  itself  did  not  create,  unless  such  ap- 
plication was  made  with  the  consent  of  all  the  partners.  So  understood,  it  is 
a  repetition  of  the  matter  for  which  the  third  exception  was  taken,  and  is  dis- 
posed of  with  that  exception.  The  instruction,  therefore,  ought  not  to  have 
been  given  as  prayed.  Still,  if  the  court  has  erred  in  the  instruction  a<;tually 
given,  that  error  ought  to  be  corrected.  That  instruction  is,  that  if  the  notes 
were  offered  in  the  usual  course  of  business  for  the  firm,  by  the  partner  in- 
trusted to  conduct  its  business,  and  were  so  discounted,  and  if  such  discount 
was  within  such  business,  then  the  subsequent  misapplication  of  the  money, 
the  holders  not  being  parties  or  privies  thereto,  or  of  such  intention,  would  not 
deprive  them  of  their  right  of  action  against  the  copartnership. 

We  think  this  opinion  entirely  correct.  It  only  affirms  the  common  princi- 
ple that  the  misapplication  of  funds  raised  by  authority  cannot  affect  the  per- 
son from  whom  those  funds  are  obtained. 

We  think  there  is  no  error  in  the  opinions  given  by  the  judge  to  the  jury, 
the  court  being  divided  on  the  competency  of  Samuel  Jacques  as  a  witness. 
The  judgment  is  affirmed,  with  costs,  and  damages  at  the  rate  of  six  per  centum 
per  annum,  by  a  divided  court. 

Dissenting  opinion  by  Mr.  Justice  Baldwin. 

The  plaintiffs  sued  in  this  case  as  the  indorsees  of  six  promissory  notes  drawn 
by  James  Jacques  and  indorsed  by  John  Winship,  which  came  to  their  hands 
as  the  discounters  thereof,  being  offered  by  John  Winship,  «,nd  the  proceeds 
thereof  placed  to  his  credit  in  the  bank.  They  were  not  notes  indorsed  to  the 
plaintiffs  in  payment,  or  as  collateral  security  for  the  payment  of  an  antecedent 
debt,  or  the  performance  of  any  pre-existing  contract.  The  bank  are  prohib- 
ited in  their  charter  from  dealing  in  goods,  unless  for  the  sale  of  such  as  are 
pledged  for  the  payment  of  debts.  4  Laws  IT.  S.,  43  (3  Stats,  at  Large,  272). 
Ninth  fundamental  article  of  the  charter  of  the  bank. 

§  1 16.  Discount  of  commercial  paper ^  nature  of  the  transaction  and  liabili- 
ties arising  therefrom. 

This  was  not,  then,  the  case  of  goods  sold  by  plaintiffs  to  defendants,  as  part- 
ners, on  the  faith  of  the  partnership  in  the  course  of  their  business.  Neither 
is  it  a  case  of  money  previously  lent,  and  a  note  or  bill  indorsed  over  in  pay- 
ment or  security.  The  case  finds,  and  the  circuit  court  considered  it  a  case  of 
discount,  which  is  a  purchase  of  the  note  on  stipulated  and  well-known  terms. 
The  purchase  or  discount  of  a  note  is  a  contract  wholly  unconnected  with  the 
objects,  uses  or  application  of  the  money  paid.  A  party  who  sells  a  bill  or 
note  incurs  no  liability  to  the  discounter  by  the  mere  contract  of  discount, 
where  he  does  not  indorse  it;  nor  does  the  discounter  who  pays  for  the  dis- 
counted bill  or  note  in  other  bills  and  notes,  without  indorsement,  guaranty 
their  payment.  The  contract  is  one  of  sale;  and  in  the  absence  of  fraud  or 
misrepresentation,  the  rights  of  the  parties  are  tested  exclusively  by  the  only 
contract  which  the  nature  of  the  case  imports  —  of  sale  and  purchase  as  of  any 
other  article  in  market. 

Where  a  purchase  is  made  or  money  borrowed  on  partnership  account,  an 
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immediate  debt  is  created ;  a  note  or  bill  given  or  indorsed  is  for  payment  of 
the  existing  debt;  and  if  not  paid,  the  debt  remains,  unless  the  bill  or  note" 
has  been  accepted  as  payment.  So  if  the  bill  or  note  is  given  as  collateral 
security.  And  the  law  is  the  same  whether  one  or  all  the  partners  do  the  act ; 
there  is  an  antecedent  debt  binding  on  all,  or  an  indemnity  to  be  provided; 
the  obligation  is  not  impaired  by  giving  or  transferring  an  ineffectual  security. 
But  the  present  case  is  wholly  different.  The  defendants  owed  no  antecedent 
debt  to  the  bank  for  which  these  notes  were  transferred  to  them.  They  were 
neither  offered  nor  accepted  as  payment  or  indemnity;  but  sold  by  Winship, 
and  purchased  by  the  bank  at  their  value.  The  value  is,  in  my_,opinion,  to 
be  ascertained  with  reference  to  the  names  on  the  bill,  who  are  the  parties 
to  the  contract,  and,  in  my  view  of  the  law,  the  only  parties.  The  bank 
bought  from  John  Winship  the  promise  of  James  Jacques,  guarantied  by 
Winship,  on  known  conditions.  This  distinction  between  passing  or  pledging 
a  note  in  payment,  and  discounting  it,  has  been  wholly  overlooked  in  the 
opinion  of  the  circuit  court;  and  the  case  seems  to  have  been  considered 
throughout  as  governed  by  the  same  rules  which  apply  to  purchases,  loans, 
and  other  partnership  engagements.  The  case  before  them  was  a  pure  case 
of  discount,  which  is  governed  by  its  own  principles;  which,  in  my  opinion, 
would  have  produced  a  different  result  in  the  cause,  had  they  been  laid  down 
to  the  jury. 

These  principles  are  fully  illustrated  and  established  in  their  various  bearings 
on  cases  which  have  been  adjudicated,  and  laid  down  in  terms  too  clear  not 
to  be  understood.  15  East,  10,  11;  Doug.,  654,  note;  3  Ves.  Jr.,  868;  10  Ves. 
Jr.,  204;  3  Dumf.  &  East,  757;  1  Lord  Eay.,  442;  2  Cora.  K.,  57,  S.  C;  1 
Cranoh,  192;  6  Oranch,  264;  1  Wash.  0.  C.  R.,  156,  321,  328,  399;  3  Wash.  C. 
C^  266;  9  Johns.,  810;  Burke's  Cases  in  Bankruptcy,  114,  170;  3  Mad.,  120; 
1  Esp.  N.  P.,  448.  I  do  not  refer  to  the  latter  case  because  it  ought  to  be  any 
authority  in  this  court,  but  because  it  shows  that  Lord  Kenyon,  who  dissented 
from  the  court  of  king's  bench,  in  1790,  in  the  case  quoted  from  3  Dumf.  & 
East,  757,  came  to  the  same  opinion  in  1796.  Neither  do  I  rely  on  elementary 
writers  who  lay  down  the  same  positions,  but  on  the  adjudged  cases,  which 
seem  to  me  to  be  the  safest  guides  to  the  law.  Sditius  est  petere  fontes^  quam, 
9ectari  rivulos.    10  Coke,  118. 

Besting  on  these  authorities,  I  shall  consider  the  case  on  the  evidence  as 
one  of  discount,  not  of  loan,  purchase,  or  any  other  pre-existing  liability.  As 
the  evidence  of  Jacques  proves  that  these  notes  were  accommodation,  and  not 
notes  of  business;  as  Mr.  Harris,  the  discount  clerk,  testifies  that  all  the  notes 
were  discounted  at  Winship's  request,  and  the  proceeds  passed  to  his  credit; 
that  it  is  easy  to  distinguish  accommodation  notes  from  others ;  and  that  he 
considered  these  in  suit  to  be  of  that  description;  and  that  the  bank  had  fre- 
qaently  discounted  notes  drawn  by  Winship,  and  indorsed  by  Amos  Binney; 
and  Mr.  Parker,  one  of  the  directors  of  the  bank,  testified  that,  when  the 
bank  discounted  these  notes,  it  was  understood  that  Amos  and  John  Binney 
were  bound  by  them.  Witness  understood  that  they  were  bound  as  partners 
in  the  soap  and  candle  business,  not  general  partners.  Did  not  know  as  to 
John  Binney,  whether  plaintiff  considered  him  answerable,  but  they  did  so 
consider  Amos  Binney;  that  a  number  of  notes  of  this  kind  were  discounted, 
while  other  notes  indorsed  by  Amos  Binney  were  in  bank ;  that  Amos  and 
John  Binnev  were  engaged  in  large  business  as  merchants,  and  witness  does 
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not  know  that  any  ono  ever  supposed  defendants  to  be  partners,  except  in  the 
manufacture  of  soap  and  candles. 

I  cannot  do  injustice  to  the  plaintiflfs  by  founding  my  opinion  on  this  testi- 
mony. Mr.  Parker  was  present  at  the  making  of  the  contract  of  discount  of 
these  notes;  he  was  one  of  the  agents  of  the  bank  in  making  it,  and  a  partj"- 
to  it,  as  a  member  of  the  corporation,  directly  interested.  His  evidence  is  the 
solemn  admission  on  oath  of  a  party  to  the  contract,  and  ought  to  be  taken  as 
true.  The  defendants  have  a  right  to  its  full  benefit  as  explanatory  of  the 
nature,  terms  and ,  circHinstatices  under  which  it  was  made.  Mr.  Harris,  the 
discount  clerk,  was  the  appropriate  agent  of  the  bank  in  consummating 
the  contract  of  discount,  by  paying  to  Winship  the  proceeds  of  the  dis- 
counted notes;  and  I  cannot  err  in  saying,  from  the  record,  that  these  were 
the  only  witnesses  examined  at  the  ti:ial  touching  the  discount  of  these  notes ; 
the  only  contract,  in  my  opinion,  which  the  law  raises  between  the  plaintiffs 
and  defendants.  What,  then,  was  the  obligation  which  this  contract  of  dis- 
count, as  proved  by  Harris  and  Parker,  imposed  on  Amos  and  John  Binney, 
by  the  bank's  purchasing  these  notes  at  the  request  of  John  Winship,  and  pay- 
ing or  passing  the  proceeds  to  his  credit? 

§  1 1 7.  The  indorsee  of  an  accommodation  note  who  seeks  to  hold  liable  a  per- 
son whose  name  does  not  appea/r  on  the  note  wMst  prove  that  stich  person  had 
authorized  the  negotiation  of  the  note  or  afterward  ratified  it 

The  notes  were  accommodation,  so  understood  by  the  plaintiffs,  and  dis- 
counted as  such.  The  bank,  then,  knew  that  they  were  not  what  they  pur- 
ported to  be;  they  are  set  forth  in  the  record,  are  all  drawn  for  value  received, 
and  thus  bear  a  falsehood  on  their  face  known  to  the  bank.  Such  notes, 
Mr.  Harris  says,  are  easily  distinguishable  from  notes  of  business,  and  the 
bank  did  not  discount  them  as  representing  a  purchase,  a  loan,  or  any  pre- 
existing obligation  by  Jacques  to  pay  the  amount  to  Winship,  but  as  the  lend- 
ing of  his  name  by  Jacques  to  Winship  to  enable  him  to  raise  money  by  the 
sale  of  the  notes.  There  was  in  this  respect  no  fraud  on  the  bank.  They 
knew  they  were  not  purchasing  notes  given  and  indorsed  in  the  usual  course 
of  business.  They  did  not  come  to  their  hands  as  innocent  indorsers,  taking 
them  to  be  what  they  imported  to  be,  for  value  received.  The  bank  are  pur- 
chasers, it  is  true,  for  a  valuable  consideration,  but  not  innocent  or  without 
notice.  They  took  the  notes  with  a  known  taint  on  their  very  face,  which  can 
(mly  be  effaced  by  some  subsequent  indorsee  or  holder  who  takes  them  in  the 
copirse  of  business  without  notice,  and  takes  them  between  the  payor  and 
payee  as  having  been  given  for  value  received.  But  the  plaintiffs  have  be- 
come the  indorsees  by  discount,  knowing  that  by  the  acknowledged  principles 
of  commercial  law,  as  between  the  original  parties  in  all  their  relations,  Win- 
ship was  the  drawer  and  Jacques  the  indorser.  As  between  them  and  the 
bank,  their  relations  were  the  same;  whether  the  notes  were  of  business  or 
accommodation,  they  were  liable  in  the  capacities  they  respectively  assumed 
on  the  face  of  the  notes.  When  the  discounter  or  the  indorsee  of  an  accom- 
modation note,  known  by  him  to  be  such,  seeks  to  recover  the  amount  from 
a  person  whose  name  does  not  appear  on  the  note,  he  must  prove  that  the  peis 
son  charged  had  made  himself  a  party  to  the  note,  had  authorized  its  negoti- 
ation or  transfer  previously,  or  afterwards  assented  to,  ratified  or  adopted  the 
indorsement  as  his  own.  Had  there  been  no  previous  connection  between 
the  Binneys  and  Winship,  and  the  Binneys  had  procured  the  discount  from 
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the  bank  without  their  indorsement,  they  would  be  no  more  answerable  to  the 
bank  than  by  receiving  payment  of  a  check.  On  the  face  of  these  notes  the 
Binneys  are  strangers  to  the  bank«  The  contract  of  discount  which  they  made 
with  Winship  does  not,^r  se,  create  one  with  the  Binneys.  Being  accommo- 
dation notes,  they  were  discounted  as  such;  that  is,  as  the  notes  of  Winship 
indorsed  by  Jacques;  for  such  is  the  acknowledged  character  of  such  notes  in 
the  commercial  world.  The  line  separating  business  from  accommodation 
paper  is  clearly  defined  by  law  and  usage.  There  is  the  same  difference  be- 
tween the  Indorser  of  a  note  known  not  to  be  what  it  purports  to  be,  and  one 
which  represents  a  real  debt  from  the  drawer  to  the  drawee,  as  between  the 
purchasers  of  real  estate  with  or  without  notice  of  an  incumbrance  or  the  de- 
fect of  title,  so  far  as  respects  their  standing  in  courts  of  justice,  in  relation 
to  third  persons,  not  parties  to  the  contract.  Those  who  purchase  in  good 
faith,  without  notice  of  fraud,  and  pay  their  money,  confiding  in  the  face  of 
the  transaction,  ignorant  of  anything  which  can  affect  its  legal  or  equitable 
character,  are  entitled  to  the  protection  of  all  courts  as  their  most  favored 
parties. 

A  peculiar  sanctity  is  thrown  round  the  obligation  of  negotiable  paper,  aot- 
oally  negotiated  in  the  usual  course  of  business,  and  in  the  ha^nds  of  an  inno- 
cent holder,  for  a  valuable  consideration,  without  notice.    Every  presumptioi^ 
which  the  law  can  raise  is  in  favor  of  such  a  holder  whether  he  receives  the 
note  in  payment  or  by  discount.     It  becomes  divested  of  this  peculiar  obliga- 
tion when  the  paper  in  its  original  concoction  or  negotiation  becomes  divested 
of  these  attributes  and  remains  in  the  hands  of  a  holder  who  has  a  knowledge 
of  all  the  circumstances  attending  both.    I  know  of  no  decision  of  any  couit, 
no  principle  of  law  nor  usage  of  merchants  which  confounds  the  distinction 
between  these  two  kinds  of  paper  in  the  hands  of  indorsees,  with  or  without 
notice;  it  is  too  well  established  to  require  support  from  argument  or  authority. 
The  same  distinction  exists  in  paper  negotiated  after  it  is  due,  or  partnership 
notes  given  for  the  private  debt  of  a  partner.    Notice  is  the  distinguishing 
criterion  in  all  these  cases,  and  settles  the  question  as  to  the  burden  of  proof. 
So  I  find  the  law  laid  down  by  the  supreme  court  of  Massachusetts  in  the  case 
of  The  Manufacturing  &  Mechanics'  Bank  v,  Winship,  5  Pick.,  11.     The  suit 
was  brought  on  an  accommodation  note  drawn  bj*^  John  Winship  to  Jacques 
or  order,  indorsed  by  him  and  discounted  by  the  plaintiffs  in  the  usual  course 
of  banking  business.    The  chief  justice  charged  the  jury  that  the  burden  of 
proof  was  in  the  plaintiffs;  and  that  if  no  proof  was  given  by  them  that  the 
money  was  raised  for  the  business  of  the  firm  at  the  manufactory,  the  jury 
should  find  the  fact  for  the  defendants.    In  giving  judgment  for  the  defend- 
ants the  court  affirmed  the  charge  of  the  chief  justice  as  to  the  burden  of 
proving  the  note  to  have  been  given  on  partnership  account  being  on  the 
bank;  that  no  recovery  could  be  had  against  the  partnera  so  long  as  it  re- 
mained  doubtful  whether  they  have  or  have  not  made  the  contract  declared 
upon;  that  from  the  fact  of  the  note  being  found  to  be  an  accommodation  one 
between  Winship  and  Jacques,  it  would  seem  more  likely  that  it  related  to  the 
private  concerns  of  Winship  than  to  those  of  the  partners ;  at  any  rate,  the 
uncertainty  resting  on  the  face  of  the  note  would  still  continue.    The  plaint- 
iffs knew  or  might  have  known  that  Winship  was  openly  engaged  in  commer- 
cial speculations  which  were  wholly  unconnected  with  the  business  of  the 
manufactory,  and  that  his  signature  might  relate  to  one  concern  as  well  as 
another.     If,  therefore,  they  meant  that  the  note  should  be  enforced  against 
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the  partnership,  they  should  have  ascertained  that  the  signature  of  Winship 
was  intended  for  the  signature  of  the  firm.  But  they  made  no  such  inquiry, 
and  it  does  not  appear  that  Winship  or  Jacques  ever  made  any  representation 
to  that  effect.  And  although  it  appears  that  the  plaintiffs  supposed  the  Bin- 
neys  would  be  answerable  because  they  were  partners  with  Winship  in  the 
manufactory,  yet  they  gave  no  intimation  whatever  to  the  parties  to  the  note 
to  be  discounted  that  such  was  their  understanding  of  the  contract. 

There  are  few  courts  whose  opinions  may  be  more  safely  confided  in,  as  to 
the  rules  of  the  common  law ;  there  is  none  whose  authority  I  feel  more  bound 
to  respect,  as  to  the  common  law  of  Massachusetts,  than  its  highest  judicial 
tribunal.  The  law  of  the  state  where  a  contract  is  made  and  carried  into 
effect  seems  to  me  to  be  the  law  which  must  control  its  obligation;  and  until 
evidence  of  the  common  law  of  that  state,  more  imposing  than  the  solemn  de- 
cision of  its  supreme  court,  is  furnished  me,  I  feel  it  my  duty  to  respect  and 
adopt  it;  believing  that,  in  doing  so,  I  violate  no  priaciple  which  has  ever  been 
sanctioned  by  this  court.  In  some  particulars  the  evidence  in  the  cause  referred 
to  was  more  favorable  to  the  bank  than  in  this.  The  note  was  discounted  at 
the  bank,  on  the  belief  that  the  Binneys  were  liable  as  partners  of  the  manu- 
factory at  Charlestown  only.  This  was  found  by  the  jury;  but  it  was  not 
found,  and  there  appears  to  have  been  no  evidence,  that  the  bank  or  its  officers 
knew  the  note  to  be  an  accommodation  one. 

The  judgment  of  the  court  was  on  the  fact  being  so  found,  not  on  its  being 
known  to  the  plaintiffs. 

In  this  case,  the  notice  is  brought  home  to  the  plaintiffs  by  the  evidence  of 
their  discount  clerk.  Mr.  Parker,  the  director,  does  not  say  the  note  was  dis- 
counted on  the  belief  that  the  Binneys  were  liable  as  partners ;  all  he  says  on 
that  subject  is,  when  the  bank  discounted  these  notes,  it  was  understood  the 
Binneys  were  bound  by  them.  He  immediately  corrects  this,  and  says  he 
does  not  know,  as  to  John  Binney,  whether  plaintiffs  considered  him  answer- 
able; but  they  did  so  consider  Amos  Binney.  This  is  certainly  very  lame  evi- 
dence of  the  notes  being  discounted  on  the  credit  of  both  Amos  and  John 
Binney ;  and  much  weaker  than  the  fact  found  by  the  jury  in  the  other  case. 
The  bank  had  notice  of  the  course  of  business  between  Winship  and  Amos 
Binney,  by  his  indorsing  Winship's  notes,  and  the  bank  discounting  them.  The 
Binneys  were  in  good  credit;  and  being  reputed  wealthy,  it  was  not  to  be  pre- 
sumed they  would  borrow  credit  from  Jacques.  These  circumstances  ought 
to  have  put  the  bank  on  inquiry,  as  Binney  was  a  customer  residing  in  the 
place.  The  court  placed  no  reliance  on  these  circumstances,  or  on  the  fact  of 
the  notes  being  discounted  with  the  knowledge  that  they  were  notes  of 
accommodation. 

§  118.  Distinction  between  dormant  and  open  partners  and  their  respective 
liabilities.    Authorities  reviewed. 

Nor  did  the  court,  in  my  opinion,  correctly  define  the  difference  between  a 
dormant  and  an  open  partnership.  It  seems  to  me  to  be  this :  where  the 
names  of  the  partners  do  or  do  not  appear  in  their  accounts,  their  advertise- 
ments, or  their  paper;  where  the  business  is  carried  on  in  the  name  of  all,  it  is 
open ;  but  if  any  are  kept  back,  it  is  dormant ;  that  the  knowledge  which  the 
public  may  have  is  not  the  test,  when  it  is  acquired  from  the  acts  or  declara- 
tions of  the  acting,  avowed  partners ;  it  may  enable  them  to  reach  the  dormant 
one,  if  the  transaction  is  one  in  which  he  had  an  interest,  but  does  not  alter  its 
nature.     The  partnership  remains  dormant  as  to  all  whose  names  do  not  ap- 
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pear  on  its  transactions.  The  dormant,  the  sleeping,  inactive  partner  may  be 
known  by  reputation,  or  the  declaration  of  his  copartner,  but  these  do  not 
make  him  an  avowed  or  active  one  without  the  avowal  and  pledge  of  his  name 
or  paper.  If  credit  is  given  to  the  other  names  on  the  faith  of  such  reputa- 
tion or  representation,  the  persons  so  trusting  must  do  it  at  the  risk  of  suffer- 
ing, if  their  information  is  not  true.  The  declarations  of  one  of  a  firm  are  not 
evidence  of  another  person's  being  a  partner,  in  any  particular  transaction,  un- 
less a  previous  connection  is  established,  which  gives  him  authority  to  bind  by 
his  acknowledgment,  or  proof  given  of  subsequent  assent;  reputation  is  not 
per  96  evidence,  unless  brought  home  to  the  party  charged ;  then  his  silence 
may  be  deemed  acquiescence  or  assent.  11  Serg.  &  R.,  862;  2  Wash.  0.  0.  R., 
388,390;  14  Johns.,  215;  3Caines,92;  10  East,  264;  5  Pick.,  415,417;  1  QaU., 
635,  638,  640. 

The  language  of  some  of  the  cases  is,  that  it  is  rather  on  the  ground  of  agency 
than  partnership  resulting  from  the  community  of  interest  in  the  subject- 
matter  of  the  contract.  The  principle  which  makes  a  dormant  partner  liable 
is  this :  having  an  interest  in  the  profits  which  are  a  part  of  the  funds  to  which 
a  creditor  looks  for  payment,  he  shall  be  bound.  2  Black.  Rep.,  1000 ;  2  Hen. 
Black.,  247;  4  East,  144;  16  Johns.,  40;  2  Nott  &  M'Cord,  427,  429;  1  Hen. 
Black.,  45,  etc.  As  his  name  is  not  pledged,  his  liability  arises  only  from  his 
interest  (16  East,  174,  175);  and  the  burden  of  proving  such  interest  is  on  the 
party  suing.  The  language  of  the  court  in  2  Xott  &  M'Cord,  429,  is  very 
emphatic:  ^^  To  charge  defendant  as  partner,  one  of  two  things  is  necessary; 
either  he  must  have  permitted  his  name  to  be  used  as  one  of  the  firm,  thereby 
holding  it  out  as  a  security  to  the  community,  or  he  must  have  participated  in 
the  profits."  As  the  Binneys  never  pledged  theijr  names  on  these  notes,  they 
were  not  discounted  on  their  faith.  There  is,  then,  wanting  in  this  case  that  fact 
on  which  the  power  of  one  partner  to  bind  the  firm  by  negotiable  paper  is 
created  —  the  use  of  the  names.  The  plaintiff  who  seeks  to  make  those  parties 
to  a  note  whose  names  do  not  give  it  currency  or  credit  must  make  them  par- 
ties by  affirmative  proof  of  an  interest  in  profits,  previous  authority  or  subse- 
quent recognition.  It  is  true  that,  when  a  dormant  partner  is  discovered,  he 
is  liable;  but  then  he  must  be  shown  to  be  one  by  an  interest  in  the  subject- 
matter  of  the  note.  Till  this  is  brought  home  to  him  he  is  no  party  to  it.  I 
know  of  no  authority  for  saying  that  the  mere  existence  of  a  partnership  com- 
posed of  names  not  avowed  or  pledged  to  the  public  makes  them,  when  dis- 
covered, liable  for  any  other  than  contracts  in  which  they  have  an  interest; 
one  who  suffers  his  name  to  be  used  on  paper  is  liable  as  a  partner,  though 
there  is  in  fact  no  existing  partnership;  but  the  man  who  does  not  suffer  his 
name  to  be  used  or  pledged  is  bound  only  by  virtue  of  his  interest. 

This  furnishes,  I  apprehend,  the  true  distinction  between  dormant  and  open 
partnerships;  and  that  it  does  not  depend  on  the  knowledge  which  the  public 
may  have,  or  the  representation  made  by  the  contracting  partner  when  he  is 
giving  or  negotiating  a  note.  The  reason  which  makes  a  note  drawn  or  in- 
dorsed by  one  partner  in  the  joint  name,  though  for  his  own  use,  binding  on 
the  firm  in  the  hands  of  an  innocent  holder,  is  because  it  has  been  taken  on 
the  faith  of  his  name.  3  Kent,  Com.,  18.  The  case  of  Yan  Reimsdyk  v. 
Kane  shows  the  importance  attached  to  the  names  of  the  partners  appearing 
on  a  bill.  One  partner  was  authorized  by  the  others  to  take  up  money  on  the 
credit  of  the  partnership  concern,  and  draw  bills  therefor  on  a  house  at  A« 
He  took  np  money,  drew  a  bill  directing  it  to  be  charged  on  the  account  of 
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all  the  partners,  but  it  was  signed  by  himself  alone ;  the  court  held  that  the 
representative  of  a  deceased  partner  was  -liable  in  equity  to  a  payee  who 
trusted  his  money  on  the  faith  of  the  joint  credit,  but  expressed  themselves 
with  great  doubt  and  caution  as  to  the  liability  of  the  partners  at  law. 
1  Gall.,  630. 

It  seems  to  me  that  the  circumstance  which  would  excite  a  doubt  in  that 
case  would  remove  it  in  this.  But  when  all  the  names  are  not  used,  the  rear 
son  and  the  law  cease  together.  Where  the  liability  attaches  to  the  name, 
proof  of  the  signature  is  enough ;  where  it  depends  on  the  mere  participation 
of  the  profits,  that  must  be  proved  by  the  holder;  as  he  claims  to  hold  persons 
bound  whose  names  were  not  held  out  on  the  paper  as  inducements  to  take  it, 
he  must  show  that  the  law  has  placed  their  names  upon  it.  In  proving  a 
partnership  assignment,  it  must  appear  that  the  party  making  it  had  a  right 
to  sign  the  name  of  the  firm  and  that  his  act  is  the  act  of  all  the  partners. 
5  Cranch,  300.  A  party  claiming  the  money  due  on  a  note  indorsed  to  him 
in  the  name  of  the  firm  must  show  the  indorsement  to  be  made  in  the  name 
of  the  firm  by  a  person  duly  authorized.  7  Wheat.,  669.  The  case  of  Leroy 
V.  Johnson,  in  this  court  (2  Pet.,  186),  was  this:  Hoflfmari  and  Johnson  were 
partners,  under  the  firm  of  Hoffman  &  Johnson;  so  advertised  in  the  papers, 
so  publicly  known,  and  so  carried  on  under  articles  of  partnership.  Hoffman 
droAv  a  bill  on  London,  in  Alexandria,  in  his  own  name,  which  the  plaintiff, 
residing  in  New  York,  purchased  from  Hoffman.  The  bill  was  drawn  to  raise 
money  to  pay  a  note  of  the  firm,  and  sent  to  New  York  by  Johnson  for  the 
purpose  of  selling  it.  Not  succeeding,  Hoffman  went  on,  and,  assisted  by  let- 
ters of  recommendation  from  merchants  of  Baltimore,  negotiated  the  bill, 
and  with  the  proceeds  paid  a  partnership  note.  The  circuit  court  of  the  dis- 
trict were  asked  to  instruct  the  jury:  1.  That  on  the  evidence  of  partnership, 
and  the  application  of  the  proceeds  of  the  bill  to  partnership  purposes; 

2.  That  if  the  bill  was  drawn  with  reference  to  the  business  of  the  concern ; 

3.  That  if  the  name  of  Jacob  Hoffman  was  sometimes  used  in  relation  to  the 
business  of  the  firm,  that  the  bill  was  drawn  in  his  name,  and  so  negotiated 
for  the  firm,  and  to  pay  their  debts, —  that  the  plaintiff  was  entitled  to  re- 
cover. These  instructions  were  refused,  and  judgment  rendered  for  the  de- 
fendant, which  was  affirmed,  this  court  holding  it  indispensable  for  the  plaintiff 
to  prove  that  the  name  of  Hoffman  was  used  in  the  transaction  as  the  name 
of  the  firm,  and  that  the  parties  so  traded  and  carried  on  their  business ;  that 
the  jury  would  be  well  warranted  from  the  facts  of  the  case  in  believing 
that  Hoffman  dealt  in  his  individual  name,  and  on  his  sole  responsibility,  without 
even  an  allusion  to  the  partnership;  though  the  bill  was  drawn  for  partner- 
ship purposes,  with  the  knowledge  of  Johnson,  and  by  him  sent  to  New  York 
for  sale,  and  the  proceeds  applied  in  good  faith.  The  attention  of  the  court 
was  not  drawn  to  the  distinction  between  notes  discounted  and  those  received 
in  payment,  nor  was  the  bill  in  question  an  accommodation  one.  There  was 
no  fraud  in  the  transaction  as  between  the  partners.  It  was  drawn,  negotiated, 
and  the  proceeds  applied  with  the  consent  of  both,  and  the  aid  of  letters  of 
recommendation.  It  came  to  the  hands  of  the  holder  by  fair  purchase  in 
market,  in  the  usual  and  regular  way  of  business,  yet  Johnson  was  not  bound ; 
his  name  was  not  on  the  bill ;  the  plaintiff  did  not  prove  it  to  be  the  name  of 
the  firm  in  the  particular  transaction,  though  Hoffman's  name  was  sometimes 
used  alone  in  partnership  transactions. 

If,  in  addition  to  these  defects  in  the  plaintiff's  case,  it  bad  appeared  that 
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the  bill  drawn  m  the  name  of  Hoffman  bad  been  one  of  accommodation, 
known  to  Le  Roy  to  be  so,  and  purchased  as  such,  without  the  knowledge  of 
Johnson  of  its  having  been  drawn  or  negotiated,  or  the  application  of  its  pro- 
ceeds to  partnership  purposes,  and  with  acknowledge  by  Mr.  Le  Roy,  derived 
from  his  having  been  in  the  frequent  habit  of  discounting  bills  drawn  by  one 
and  discounted  by  the  other,  understanding  there  was  a  special  partnership 
between  them,  it  is  not  presuming  too  much  to  think  that  this  court  would 
have  deemed  these  circumstances  strong  presumptive  proof  and  reasonable 
notice  of  their  accustomed  mode  of  raising  money,  for  partnership  purposes, 
by  discount;  and  that  a  known  accommodation  note,  drawn  by  a  stranger,  and 
indorsed  by  Hoffman  alone,  was  not  a  partnership  note,  when  offered  by  him 
for  discount,  without  the  name  of  Johnson.  It  would  seem  to  me  to  furnish 
the  very  case  which  this  court,  in  delivering  their  opinion  in  Le  Roy  v,  John- 
son, make  a  proviso  of  the  liability  of  the  members  of  a  firm  whose  names 
appear  on  a  bill  negotiated  and  in  the  hands  of  an  indorsee.  The  court  say : 
A  bill  drawn  or  accepted  by  a  firm,  by  their  usual  name  and  style,  is  presumed 
to  be  on  their  joint  account  and  authority,  and  that  third  persons  are  not 
bound  to  inquire  whether  it  was  so  done  or  not,  "  unless  the  contrary  be  shown, 
and  that  the  persons  with  whom  the  partner  deals  had  notice  or  reason  to  be- 
lieve that  the  former  was  acting  on  his  separate  account."  This  restriction  to 
the  liability  of  partners,  whose  names  appear  on  a  joint  note  in  the  hands  of 
an  indorsee,  to  whom  the  faith  of  a  partnership  is  publicly  pledged,  seems  to 
me  conclusive  in  a  case  circumstanced* like  this;  where  the  agents,  who  effect 
the  discount  of  the  note  in  question  for  the  bank,  prove  distinctly  their  own 
knowledge  of  the  nature,  extent  and  objects  of  the  partnership,  the  mode 
adopted  to  raise  funds  for  the  firm  in  the  same  bank,  and  of  these  notes  being 
for  the  accommodation  of  Winship  and  his  receiving  the  proceeds. 

Under  the  circumstances  of  this  case,  I  cannot  consider  the  plaintiffs  as  in- 
nocent indorsees  of  the  negotiable  paper  of  a  firm  actually  negotiated  by  ^hem 
on  its  pledged  credit  without  notice  or  reason  to  believe  that  Winship  was 
acting  on  his  separate  account.  The  testimony  of  Harris  is  conclusive  on  my 
mind  to  prove  that  the  officers  of  the  bank  perfectly  understood  the  nature  of 
the  transaction ;  that  the  notes  were  npt  discounted  on  any  representation 
made  by  Winship,  or  on  the  belief  that  they  were  the  notes  of  the  firm.  The 
bank  may  have  thought  the  Binneys,  or  one  of  them,  liable;  but,  according  to 
the  testimony  of  Parker,  could  not  have  believed  the  indorsement  to  represent 
a  regular  and  authorized  partnership  transaction.  The  statement  of  Mr. 
Parker  was  at  first  that  thej'  understood  the  Binneys  were  liable,  but  he  after- 
wards corrected  himself,  and  said  he  did  not  know,  as  to  John  Binney,  whether 
the  plaintiffs  considered  him  so  answerable,  but  that  they  so  considered  Amos 
Binney.  They  evidently  thought  Amos  liable  because  he  had  been  in  the 
habit  of  indorsing  Winship's  notes,  but  could  by  no  possibility  have  believed 
Amos  and  John  liable  as  partners  under  the  signature  of  Winship,  when  one 
of  the  directors  who  made  the  discount  could  not  say  that  the  bank  ever  con- 
sidered John  Binney  to  be  liable. 

Finding,  on  a  careful  examination  of  the  charge  of  the  circuit  court,  that 
none  of  the  restrictions  and  qualifications  of  the  liability  of  a  dormant  partner, 
whose  name  does  not  appear  in  an  indorsement  of  an  accommodation  note, 
discounted  under  unknown  circumstances  of  suspicion,  have  been  laid  down 
or  explained  to  the  jury,  I  am  constrained  to  say  that  it  is  erroneous,  and  that 
the  judgment  ought  to  be  reversed.     I  cannot,  on  a  subject  so  important  as 
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this,  silently  dissent  from  the  opinion  of  the  court,  when  my  judgment  has 
been  made  up  on  what  seems  to  me  the  best  established  principles  of  com- 
mercial law ;  nor  can  I  consent  to  overrule  a  decision  of  the  supreme  court  of 
the  state  where  this  contract  was  niade,  executed  and  enforced,  without  the 
highest  possible  evidence  of  their  having  been  mistaken  in  their  judicial  expo- 
sition of  their  common  law. 

« 

IN  RE  WARREN. 
(District  Court  for  Maine:  Daveis,  820-838.     1847.) 

Opinion  by  Waeb,  J. 

Statement  of  Facts. —  In  the  spring  of  1834,  Warren  and  Brown  formed  a 
partnership  for  carrying  on  the  business  of  attorneys  and  counselors  at  law. 
There  were  no  written  articles  of  partnership,  but  the  understanding  between 
them  was  that  it  was  to  be  confined  to  their  professional  business.  Without 
any  additional  agreement,  they  began  soon  after  buying  and  selling  timber 
lands.  There  was  no  formal  agreement  as  to  the  terms  on  which  this  business 
was  to  be  carried  on,  but  they  do  not  appear  originally  to  have  contemplated 
a  general  partnership  in  land  transactions,  and  probably  did  not  anticipate  the 
extent  to  which  their  speculations  were  eventually  carried.  It  was  understood 
between  them  that  either  might  purchase,  but  that  the  other  was  not  bound  to 
take  a  share  in  the  purchase  without  his  own  consent  to  each  particular  pur- 
chase, but  when  both  parties  assented  to  the  purchase  they  were  to  share  in 
equal  portions  in  the  profit  or  loss.  According  to  the  usage  of  the  time,  they 
sometimes  purchased  and  sold  lauds  directly,  and  sometimes  pre-emption  bonds 
or  contracts  for  the  sale  of  lands. 

This  land  business  was  commenced  in  the  fall  of  1834,  and  was  continued  on 
an  extensive  scale  through  the  ensuing  winter  and  summer,  until  the  period  of 
speculation  was  over.  Though  they  did  not  contemplate  originally  a  general 
partnership,  and  each  was  considered  at  liberty  to  purchase  and  sell  on  his  own 
private  account,  there  were  in  fact  no  timber  lands  purchased  by  either,  except 
what  were  taken  on  joint  account.  When  they  commenced  the  business,  they 
gave  their  joint  notes,  signing  separately  and  not  the  partnership  name,  but 
more  frequently  the  securities,  for  the  convenience  of  negotiation,  were  in  the 
form  of  bills  of  exchange,  drawn  by  one  and  accepted  by  the  other.  It  was 
not  long,  however,  before  the  name  of  the  firm  was  freely  used  in  these  land 
securities ;  at  first,  it  seems,  by  Brown,  but  not  objected  to  by  Warren.  This 
trade  in  timber  lands  appears  to  have  led  to  the  lumbering  business,  in  which 
they  seem  to  have  been  engaged  in  the  same  way  without  any  special  partnership 
agreement.  Whatever  may  have  been  the  private  intentions  of  the  parties,  it 
seems  that  they  must  have  soon  come  to  be  considered,  and  dealt  with  by 
others,  as  a  firm.  A  list  of  notes  or  bills  of  exchange  is  produced,  taken  from 
the  books  of  Warren,  more  than  sixty  in  number,  commencing  with  the  spring 
of  1836,  and  continued  to  the  fall  of  1839,  growing  out  of  land  and  lumber 
transactions,  in  which  the  name  of  the  firm  is  used  as  promisor,  drawer, 
acceptor  and  indorser  for  various  amounts,  from  small  sums  up  to  two,  three, 
and  five  thousand  dollars,  and  in  the  whole  exceeding  $50,000.  It  is  quite  im- 
possible that  such  an  amount  of  business,  continued  for  such  a  length  of  time, 
could  have  been  done  in  the  partnership  name  without  its  being  generally 
understood  that  a  partnership  in  the  business  existed.     Third  persons  must 

have  dealt  with  them  and  given  them  credit  on  that  understandmg. 
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The  earliest  land  transaction  in  which  they  were  engaged  was  with  Thacher 
and  Parker.  This  was  an  obligation  of  Thacher  and  Parker  to  convey  to 
them  twelve  thousand  and  forty  acres  of  land  at  the  price  of  $2  an  acre,  part 
to  be  paid  in  cash  and  part  on  credit  of  one,  two  and  three  years,  provided 
satisfactory  security  was  given  in  sixty  days.  This  obligation  is  in  the  hand- 
writing of  Warren,  and  the  obligation  runs  to  them  in  their  partnership  name ; 
so  that  from  the  very  commencement  of  their  speculations,  whatever  may 
have  been  the  private  intentions  of  the  parties,  the  business  was  transacted  in 
a  way  that  must  have  led  those  who  dealt  with  them  to  suppose  that  a  partner- 
ship existed,  and  that  the  trade  was  on  partnership  account.  Between  the 
parties  themselves,  in  the  earlier  part  of  their  speculations,  each  purchase  was 
treated  as  a  separate  and  independent  transaction,  and,  when  the  land  was 
sold,  the  parties  settled  it  and  divided  the  profits  and  loss.  But  this  was  a 
private  affair  between  themselves,  and  not  known  to  third  persons  with  whom 
they  dealt. 

§  1 1 9.  There  may  he  a  partiierahip  in  a  single  transaction. 

A  partnership  may  exist  in  a  single  transaction  as  well  as  in  a  series.  Story 
on  Partnership,  §  21;  Pothier,  Contrat  de  Societe,  No.  54;  3  Kent's  Com.,  30. 
If  there  is  a  joint  purchase,  with  a  view  to  a  joint  sale  and  a  communion  of 
profit  and  loss,  it  is  a  partnership  trade,  although  it  is  confined  to  a  single 
thing.  Dig.,  17,  2,  5.  Now  every  purchase  was  made  with  a  view  to  a  joint 
sale  on  joint  account,  so  that,  without  any  general  agreement  for  a  partnership, 
they  were,  in  law,  partners  in  every  purchase,  and,  by  the  habit  of  buying  and 
selling  in  this  way,  they  held  themselves  out  to  the  public  as  general  partners 
in  the  business. 

§  1 20.  There  may  he  a  partnership  in  hiding  and  selling  lands.  As  to  third 
persons  it  may  he  proved  hy  parol. 

There  may  be  a  partnership  in  buying  and  selling  lands  as  well  as  in  ordi- 
nary commercial  business.  21  Me.,  il8,  Dudley  v.  Littlefield;  Story  on  Part- 
nership, §  23.  And  so  far  as  the  rights  of  third  persons  are  involved,  it  is 
not  perceived  why  it  may  not  be  proved  by  the  same  evidence.  To  give  full 
effect  in  law  to  the  partnership  between  the  partners  themselves,  it  seems  to 
be  necessary  that  the  articles  be  in  writing.  For  if  the  partnership  is  by 
parol  only,  and  one  of  the  partners  makes  a  purchase  in  his  own  name,  but 
intended  for  the  benefit  of  the^firm,  the  other,  on  the  mere  ground  of  the 
partnership,  that  being  by  parol,  cannot  take  advantage  of  the  contract,  for, 
if  he  could,  he  would  acquire  an  interest  in  lands  by  parol,  directly  in  opposi- 
tion to  the  statute  of  frauds.  3  Sumn.,  435,  471  (Eq.,  §§  174-79),  Smith  v. 
Bumham.  But  this  is  only  between  themselves.  Third  persons,  dealing  with 
them,  are  not  affected  by  any  private  arrangements  between  the  partners  un- 
known to  them.  If  they  hold  themselves  out  to  the  public  as  partners,  those 
who  deal  with  them  have  a  right  so  to  regard  them,  and  they  will  be  bound 
as  partners. 

It  appears  to  me  that  there  is  abundant  evidence  to  prove  a  partnership  in 
their  land  speculations,  as  to  third  persons.  Their  very  first  contract  was  in 
the  name  of  the  firm,  and  every  succeeding  one,  whether  made  in  form  in  the 
name  of  the  firm  or  not,  was  adopted  by  them  and  taken  on  joint  account. 
Though  the  securities  they  gave  in  their  earlier  transactions  were  not  given 
in  the  partnership  name,  yet  when  they  gave  their  joint  note,  or  one  drew  a 
bill  and  the  other  accepted  it,  it  was  as  well  understood  to  be  a  partnership 
transaction  as  if  the  name  of  the  firm  bad  been  used.    But  the  business  hav- 
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ing  been  transacted  in  this  way,  a  question  arises  of  some  diflSculty,  whether, 
on  the  bankruptcy  or  insolvency  of  the  partners,  these  debts  are  to  be  placed 
to  the  partnership  account,  or  are  a  charge  on  the  separate  estates  of  the 
partners. 

§121.^  firm  is  not  generally  bound  hy  the  sepwrate  note  or  InU  of  a  partner^ 
though  it  is  known  to  he  on  partnership  account  This  rule  does  not  apply  where 
there  is  a  dormant  partner. 

By  the  general  rule  of  law,  if  one  member  of  a  firm  makes  his  separate 
note,  or  draws  a  bill  of  exchange  in  his  own  name,  he  will  be  bound,  and  not 
the  firm,  although  it  is  on  account  and  for  the  benefit  of  the  partnership. 
Story  on  Partnership,  §§  124,  127.  The  general  reason  by  which  this  decision  is 
vindicated  is,  that  the  creditor,  by  accepting  the  separate  security  of  the  indi- 
vidual partner,  is  supposed  to  have  elected  to  take  that  in  preference  to  the 
security  of  the  firm.  As  the  decision  proceeds  on  the  ground  of  a  supposed 
choice  in  the  creditor,  it  does  not  hold  in  cases  where  it  appears  that  no  choice 
could  have  been  made;  and  consequentlj^  where  there  is  a  dormapt  partner, 
and  not  known  to  the  creditor,  if  the  contract  is  for  the  benefit  of  the  partner- 
ship,  he  will  be  bound,  although  he  is  not  named. 

§  123.  Wliere  a  partner'* s  hills  have  heen  habitually  recognised  hy  the  firm  as 
binding  ity  the  debt  will  be  held  as  a  partnership  debt. 

And  for  the  same  reason,  where  one  of  the  partners  has  been  in  the  habit 
of  drawing  and  indorsing  bills  and  notes  in  his  own  name,  for  the  use  and 
benefit  of  the  firm,  if  it  appears  that  the  other  partners  have  treated  such  signa- 
ture as  binding  on  the  firm,  the  name  of  the  partner  will  be  held  as  standing 
for  that  of  the  firm,  and  be  binding  upon  them.  So  it  was  ruled  in  the  case 
of  The  South  Carolina  Bank  v.  Case,  8  Barn.  &  Cresw.,  427 ;  Story  on  Partner- 
ship, §  142.  The  creditor  will  be  held  as  trusting  not  the  partner  alone  but 
the  firm.  It  is  not  therefore  universally  true,  when  a  contract  appears  on  its 
face  to  be  the  separate  contract  of  one  partner,  that  it  will  not  be  binding  on 
the  firm,  if  it  is  understood  to  be,  and  is  in  fact,  for  their  benefit.  The  pre- 
sumption that  arises  from  the  form  of  the  security,  that  the  separate  name  of 
the  partner  was  taken  from  choice,  may  be  overcome  by  proof  that  no  such 
election  was,  made.  The  true  and  more  general  principle  seems  to  be,  that 
when  the  intention  of  the  contracting  parties  is  that  the  firm  shall  be  bound, 
and  the  contract  is  within  the  scope  of  the  partnership  business,  the  contract 
will  bind  the  firm  in  whatever  form  it  may  be  made. 

§  123.  Liability  of  the  firm  when  both  partners  become  individually  bound 
as  drawers  and  acceptors  of  bills. 

But  when  a  partnership  consists  of  two  persons,  and  they  both  sign  a  note 
or  bill  with  their  individual  names  and  not  by  the  name  of  the  firm,  or  one 
draws  a  bill  and  the  other  accepts  it,  if  it  be  in  fact  for  a  joint  or  partnership 
object,  there  would  seem  to  be  strong  reasons  for  putting  it,  in  the  marshal- 
ing of  securities,  to  the  partnership  account.  Indeed,  it  has  been  held  that 
if  two  persons,  who  are  not  partners,  unite  in  drawing  a  bill  of  exchange,  they 
are  to  be  considered  as  partners  in  that  bill.  It  is  said  that  the  public  are  to 
infer  their  relation  to  each  other  from  the  face  of  the  paper.  3  Kent's  Com.^ 
30;  Carvick  v.  Yickery,  Doug.,  653,  note.  And  a  like  decision  has  been  made 
on  a  joint  and  several  promissory  note,  so  that  a  demand  or  notice  to  one  is  a 
demand  or  notice  to  both,  though  perhaps  the  weight  of  authority  is,  where 
the  parties  are  not  in  fact  partners,  the  other  way.  Story  on  Promissory 
Notes,  §  239,  note;  Story  on  Bills  of  Exchange,  §  197.     But  where  two  per- 
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sons,  who  are  partners,  unite  in  drawing  a  bill  or  making  a  note,  though  they 
sign  their  several  names  and  not  that  of  the  firm,  if  it  is  in  fact  for  partner- 
ship purposes,  I  am  not  aware  that  it  has  been  decided  that  such  a  note  or 
bill  is  not  to  be  treated  throughout  as  a  partnership  security ;  that  a  demand 
or  notice  to  one  is  not  a  demand  or  notice  to  both,  or  that  a  creditor  holding 
such  a  security  would  not  have,  in  the  administration  of  assets,  a  preference 
against  the  joint  estate,  over  the  separate  creditors  of  the  partners.  The 
general  language  of  elementary  writers  leads  to  the  conclusion  that  such  a 
note  or  bill  is  to  be  treated  for  all  purposes  as  strictly  a  partnership  security. 
The  reason  for  so  doing,  in  the  marshaling  of  assets  and  securities,  is  certainly 
very  strong.  The  fruits  of  the  contract  have  gone  to  increase  the  social  fund, 
and  there  is  a  natural  equity  in  allowing  the  creditor  a  preference  against  that 
fund  which  his  contract  has  contributed  to  augment. 

§  124.  Equity  rule  for  distributing  assets  of  partnerships  and  the  sepa/rate 
iissets  of  partners.     The  rule  in  bankruptcy. 

On  the  dissolution  of  a  partnership,  in  cases  of  insolvency,  the  rule  in  equity 
is,  that  the  partnership  creditors  have  a  preferred  claim  against  the  partner- 
ship assets  over  the  separate  creditors  of  the  partners,  and  the  separate  cred- 
itors of  the  individual  partners  have  a  like  preference  over  the  partnership 
creditors,  against  the  separate  assets.  The  principle  is,  that  each  class  of 
creditors  is  thrown  on  that  fund  to  which  he  has  given  credit,  and  which  he 
has  contributed  to  enrich,  and  neither  class  can  come  on  the  other  estate  until 
the  appropriate  creditors  of  that  estate  have  been  fully  satisfied.  3  Kent's  Com., 
64,  5,  note.  The  same  general  rule  holds  in  bankruptcy.  In  England  it  is 
indeed,  in  bankruptcy,  qualified  by  some  exceptions  partly  founded  on  tech- 
nical reasoning,  and  partly  on  some  supposed  convenience,  but  certainly  not 
standing  on  any  plain  and  intelligible  rule  of  equity  or  justice.  Story  on 
Partnership,  §§  377,  381 ;  Eden  on  Bankruptcy,  §§  170,  175. 

The  rule  of  distribution,  established  in  the  general  jurisprudence  of  courts 
of  equity,  has  been  incorporated  in  express  terms  into  our  bankrupt  law.  The 
fourteenth  section  directs  that  after  the  expenses  and  disbursements  of  the 
assignee  are  fully  paid,  the  whole  of  which  are  a  charge  on  the  whole  prop- 
erty, ''  the  net  proceeds  of  the  joint  estate  shall  be  appropriated  to  pay  the 
creditors  of  the  company,  and  the  net  proceeds  of  the  separate  estate  of  each 
partner  shall  be  appropriated  to  his  separate  creditors ;  and  the  balance,  if  any, 
of  each  estate,  after  paying  the  debts  primarily  chargeable  upon  it,  shall  be 
carried  to  the  other  estate."  The  language  of  the  law  is  clear  and  explicit, 
and  the  only  question  left  is,  which  are  partnership  and  which  separate  cred- 
itors? I  have  already  expressed  my  opinion  that  the  speculations  in  land 
were,  from  the  beginning,  on  partnership  account,  and  in  whatever  form  the 
securities  were  given,  the  presumption  is  that  credit  was  given  to  the  firm* 
That  presumption,  however,  may  be  overcome  by  proof  that  credit  was  in  fact 
given  to  the  individual,  partners. 

ROGERS  V.  BATCHELOR.  i 

(12  Peters,  221-284.    1888.)  | 

Opinion  by  Mb.  Justicb  Stoby.  i 

Statement  of  Facts. —  This  cause  comes  before  us  on  a  writ  of  error  to  the  ' 

district  court  of  the  district  of  Mississippi.    The  original  action  was  debt,  I 

brought  by  the  plaintiffs  in  error  (Rogers  &  Sons)  against  Abel  H.  Buckholts,  j 

189  ' 


§  124.  PARTNERSHIP. 

upon  the  following  writing  obligatory:  "Natchez,  Mississippi,  $3,288.03.  On 
the  1st  day  of  April  next  we  promise  to  pay  "N.  Rogers  &  Sons,  or  order, 
$3,288.03,  value  received,  with  interest  from  dat«.  Witness  our  hands  and 
seals,  this  1st  day  of  January,  1824.  Jno.  Richards,  [seal.]  A.  H.  Buckholts, 
[seal.] "  Upon  such  an  instrument,  by  the  laws  of  Mississippi,  one  of  the 
parties  may  be  sued  alone ;  and,  accordingly,  Richards  was  no  party  to  the 
suit.  Upon  the  plea  of  payment  issue  was  joined;  and,  pending  the  proceed- 
ings, Buckholts  died,  and  his  administrators  were  made  parties;  and  upon  the 
trial  a  verdict  was  found  for  the  defendants  for  the  sum  of  $1,826.74,  being 
the  balance  due  to  them  upon  certain  set-offs  set  up  at  the  trial.  A  bill  of 
exceptions  was  taken  at  the  trial  by  the  plaintiffs;  and  judgment  having 
passed  for  the  defendants,  the  present  writ  of  error  has  been  brought  to  revise 
that  judgment. 

By  the  bill  of  exceptions  it  appears  that  the  defendants  set  up  as  a  set-off  an 
account  headed  "  Dr.  Messrs.  N.  Rogers  &  Sons  in  account  current  to  1st  of 
April,  1830,  with  John  Richards  &  Co.  Or.,"  on  the  debit  side  of  which  ac- 
count were  the  two  following  items  which  constituted  the  grounds  of  the 
objections  which  have  been  made  at  the  argument:  "To  cash,  $1,450.46." 
"  To  our  acceptance  of  your  draft,  payable  at  six  months,  $3,000."  To  sup- 
port their  case  the  defendants  offered  the  testimony  of  one  Rowan,  who  testi- 
fied to  a  conversation  had  in  his  presence,  in  the  year  1830,  between  Buckholts 
and  one  of  the  plaintiffs,  relative  to  their  accounts ;  that  the  accounts  then 
before  them  were  accounts  made  out  by  Rogers  &  Sons,  between  themselves- 
and  Richards  and  Buckholts,  and  John  Richards  &  Co.,  and  John  Richards 
and  Lambert  &  Brothers  in  account  with  John  Richards  &  Co.,  Richards  and 
Buckholts,  and  John  Richards ;  and  an  account  made  out  by  Buckholts  be- 
tween Richards  and  Buckholts,  and  Rogers  &  Sons.  In  the  conversation  rela- 
tive to  these  accounts  Buckholts  asked  Rogers  if  the  several  items  charged 
in  his  account  had  not  been  received,  and  Rogers  admitted  they  had  been* 
Among  other  items  so  admitted  were  the  above  items  of  $1,450.46  and  $3,000. 
In  the  conversation  about  the  item  of  $1,450.46,  Rogers  admitted  that  sum 
had  been  received  b}'^  Rogers  &  Sons  from  Lambert  &  Brothers,  in  New  York; 
and  that  it  was  part  of  the  proceeds  of  seventy-four  bales  of  cotton  shipped 
by  Richards  and  Buckholts  to  Lambert  &  Brothers.  Very  little  was  said 
about  the  item  of  $3,000.  Something  was  said  between  Buckholts  and  Rogers 
about  the  right  to  apply  moneys  to  the  payment  of  John  Richards'  private 
debts;  Buckholts  contending  that  he  had  no  right  so  to  do,  and  Rogers  that 
he  had ;  but  which  particular  item  of  payment  the  witness  did  not  understand. 
This  was  all  the  evidence  of  payment  introduced  by  the  defendants  to  support 
the  above  two  items  of  $1,450.46,  and  $3,000.  The  witness  stated  that  he  had 
understood  that  John  Richards  had  once  failed  before  he  went  into  partner- 
ship with  Buckholts.  It  was  admitted  by  the  defendants  that  the  item  of 
$3,000  was  for  a  bill  of  exchange,  drawn  in  1825  by  Rogers  &  Sons  on  John 
Richards  alone. 

The  plaintiffs  then  introduced  a  letter  written  by  John  Richards  to  the 
plaintiffs,  dated  at  Natchez,  June  6, 1825  (and  which  is  in  the  record),  contain- 
ing statements  relative  to  a  shipment  of  seventy-eight  bales  of  cotton  made  to 
Lambert  &  Co.,  and  to  certain  payments  which,  the  letter  sa3'^s,  *'  we  have  left 
in  the  hands  of  Messrs.  Lambert  Brothers  &  Co.,  to  be  divided  among  you 
and  them."  It  then  enumerates  $8,550,  "intended  to  pay  my  own  debts ;"^ 
and  on  account  of  Richards  &  Co.,  $3,000.    It  then  adds  that  the  sum  of 
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$654.55  had  been  that  day  sent  to  New  Orleans  to  purchase  exchange  on  New 
York,  to  be  forwarded  and  go  to  the  payment  of  John  Eichards  &  Co.'s  debt 
to  plaintiffs,  and  Messrs.  Lambert  Brothers  &  Co. 

Upon  this  evidence  the  plaintiffs  requested  the  court  to  charge  the  jury  that 
the  defendants  were  not  entitled,  upon  the  evidence  before  them,  to  the  item 
of  $1,450.46,  as  an  offset  to  the  plaintiffs'  claim ;  and  also  that  the  defendants 
were  not  entitled,  upon  the  evidence  before  the  jury,  to  the  item  of  the  $3,000 
as  an  offset,  which  charge  the  court  refused  to  give,  and  in  our  judgment  very 
properly  refused  to  give,  as  it  involved  the  determination  of  matter  of  fact 
properly  belonging  to  the  province  of  the  jury. 

The  defendants  then  requested  the  court  to  charge  the  jury  as  follows: 
"First,  that  if  the  jury  believe  the  offset  of  $1,450  was  the  proceeds  of  cotton 
of  Richards  and  Buckholts,  or  John  Eichards  &  Co.,  shipped  on  their  joint 
accounts,  then  it  is  a  legal  offset  to  a  joint  debt,  and  cannot  be  applied  to  an 
individual  debt  of  John  Eichards,  without  proof  that  Buckholts  was  himself 
consulted  and  agreed  to  it.  Second,  that  if  the  jury  believed  that  the  draft 
of  $3,000  was  paid  by  Eichards  and  Buckholts  or  John  Eichards  &  Co.,  or  out 
of  the  effects  of  either  of  those  firms,  with  the  knowledge  of  Eogers  &  Sons, 
then  in  law  it  is  a  legal  offset  to  the  joint  debt  of  the  said  Eichards  and  Buck- 
holts, or  John  Eichards  &  Co.,  and  cannot  be  applied  to  the  private  debt  of 
either  partner  without  the  consent  of  the  other  partner.  Third,  that  the  letter 
of  John  Eichards,  read  in  this  case,  is  not  evidence  against  Buckholts,  unless 
the  jury  believe  that  Buckholts  knew  of  the  letter,  and  sanctioned  its  con- 
tents." The  court  gave  the  charge  as  requested ;  and  the  present  bill  of  ex- 
ceptions has  brought  before  us  for  consideration  the  propriety  of  each  of  these 
instractions. 

§  1 25.  One  partner  cannot  laiofidh/  apply  partnership  funds  to  the  payment 
of  his  separate  dehty  a/nd  it  makes  no  difference  that  the  separate  creditor  had  no 
notice  that  there  was  a  m,isappropriation  of  partnership  assets. 

The  first  instruction  raises  these  questions,  whether  the  funds  of  a  partner- 
ship can  be  rightfully  applied  by  one  partner  to  the  discharge  of  his  own  sep- 
arate pre-existing  debt,  without  the  assent,  express  or  implied,  of  the  other 
partner;  and  whether  it  makes  an}''  difference,  in  such  a  case,  that  the  separate 
creditor  had  no  knowledge  at  the  time  of  the  fact  of  the  fund  being  *partner- 
ship  property.  We  are  of  opinion  in  the  negative  on  both  questions.  The 
implied  authority  of  each  partner  to  dispose  of  the  partnership  funds  strictly 
and  rightfully  extends  only  to  the  business  and  transactions  of  the  partner- 
ship itself;  and  any  disposition  of  those  funds  by  any  partner  beyond  such 
purposes  is  an  excess  of  his  authority  as  partner,  and  a  misappropriation  of 
those  funds,  for  which  the  partner  is  responsible  to  the  partnership;  though 
in  Che  case  of  hona  fide  purchasers  without  notice,  for  a  valuable  considera- 
tion, the  partnership  may  be  bound  by  such  acts.  Whatever  acts,  therefore, 
are  done  by  any  partner,  in  regard  to  partnership  property  or  contracts, 
beyond  the  scope  and  objects  of  the  partnership,  must,  in  general,  in  order  to 
bind  the  partnership,  be  derived  from  some  further  authority,  express  or  im- 
plied, conferred  upon  such  partner  beyond  that  resulting  from  his  character  as 
partner.  Such  is  the  general  principle;  and,  in  our  judgment,  it  is  founded  in 
good  sense  and  reason.  One  man  ought  not  to  be  permitted  to  dispose  of  the 
property,  or  to  bind  the  rights  of  another,  unless  the  latter  has  authorized  the 
act.  In  the  case  of  a  partner  paying  his  own  separate  debt  out  of  the  part- 
nership funds,  it  is  manifest  that  it  is  a  violation  of  his  duty  and  of  the  right 
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of  his  partners  unless  they  have  assented  to  it.  The  act  is  an  illegal  conver- 
sion of  the  funds ;  and  the  separate  creditor  can  have  no  better  title  to  the 
funds  than  the  partner  himself  had. 

Does  it  make  any  difference  that  the  separate  creditor  had  no  knowledge 
at  the  time  that  there  was  a  misappropriation  of  the  partnership  funds?  We 
think  not.  If  he  had  such  knowledge,  undoubtedly  he  would  be  guilty  of 
gross  fraud,  not  only  in  morals,  but  in  law.  That  was  expressly  decided  in 
Shirreflf  v.  Wilks,  1  East,  48 ;  and  indeed  seems  too  plain  upon  principle  to 
admit  of  any  serious  doubt.  But  we  do  not  think  that  such  knowledge  is  an 
essential  ingredient  in  such  a  case.  The  true  question  is,  whether  the  title  to 
the  property  has  passed  from  the  partnership  to  the  separate  creditor.  If  it 
has  not,  then  the  partnership  may  reassert  their  claim  to  it  in  the  hands  of  such, 
creditor.  The  case  of  Kidley  v,  Taylor,  13  East,  175,  has  been  supposed  to 
inculcate  a  different  and  more  modified  doctrine.  But,  upon  a  close  examina- 
tion, it  will  be  found  to  have  turned  upon  its  own  peculiar  circumstances. 
Lord  EUenborough,  in  that  case,  admitted  that  one  partner  could  not  pledge 
the  partnership-  property  for  his  own  separate  debt,  and  if  he  could  not  do 
such  an  act  of  a  limited  nature,  it  is  somewhat  difficult  to  see  how  he  could 
do  an  act  of  a  higher  nature,  and  sell  the  property.  And  his  judgment  seems 
to  have  beeu  greatly  influenced  by  the  consideration  that  the  creditor  in  that 
case  might  fairly  presume  that  the  partner  was  the  real  owner  of  the  partner- 
ship security;  and  that  there  was  an  absence  of  all  the  evidence  (which  ex- 
isted and  might  have  been  produced)  to  show  that  the  other  partner  did  not 
know  and  had  not  authorized  the  act.  If  it  had  appeared  from  any  evidence 
that  the  act  was  unknown  to  or  unauthorized  by  the  other  partners,  it  is  very- 
far  from  being  clear  that  the  case  could  have  been  decided  in  favor  of  the 
separate  creditor;  for  his  lordship  seems  to  have  put  the  case  upon  the  ground 
that  either  actual  covin  in  the  creditor  should  be  shown,  or  that  there  should 
be  pregnant  evidence  that  the  act  was  unauthorized  by  the  other  partnerst 
The  case  of  Green  v.  Deakin,  2  Starkie,  347,  before  Lord  EUenborough,  seems 
to  have  proceeded  upon  the  ground  that  fraud  or  knowledge  by  the  separate 
creditor  was  not  a  necessary  ingredient.  In  the  recent  case,  Ex  parte  Gould- 
ing,  cited  in  CoUyer  on  Partnership,  283,  284,  the  vice-chancellor  (Sir  John 
Leach)  ^eems  to  have  adopted  the  broad  ground  upon  which  we  are  disposed 
to  place  the  doctrine.  Upon  the  appeal,  his  decision  was  confirmed  by  Lord 
Lyndhurst.  Upon  that  occasion  his  lordship  said:  "No  principle  can  be  more 
clear  than  that  where  a  partner  and  a  creditor  enter  into  a  contract  on  a  sepa- 
rate account,  the  partner  cannot  pledge  the  partnership  funds  or  give  the 
partnership  acceptances  in  discharge  of  this  contract  so  as  to  bind  the  firm." 
There  was  no  pretense  in  that  case  of  any  fraud  on  the  part  of  the  separate 
creditor;  and  Lord  Lyndhurst  seems  to  have  put  his  judgment  upon  the  ground 
that,  unless  the  other  partner  assented  to  the  transaction,  he  was  not  bound ; 
and  that  it  was  the  duty  of  the  creditor  to  ascertain  whether  there  was  such 
assent  or  not. 

The  same  question  has  been  discussed  in  the  American  courts  on  various 
occasions.  In  Dob  v,  Halsey,  16  Johns.,  34,  it  was  held  by  the  court  that 
one  partner  could  not  apply  partnership  property  to  the  payment  of  his  own 
separate  debt,  without  the  assent  of  the  other  partners.  On  that  occasion,  Mr. 
Chief  Justice  Spencer  stated  the  difference  between  the  decision  in  New  York 
and  those  in  England  to  be  merely  this:  that  in  New  York  the  court  required 
the  separate  creditor,  who  had  obtained  the  partnership  paper  for  the  private 
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debt  of  one  of  the  partners,  to  show  the  assent  of  the  whole  firm  to  be  bound; 
and  that  in  England  the  burden  of  proof  was  on  the  other  partners  to  show 
their  want  of  knowledge  or  dissent.  The  learned  judge  added :  "  I  can  per- 
ceive no  substantial  difference,  whether  the  note  of  a  firm  be  taken  for  a  pri- 
Tate  debt  of  one  of  the  partners  by  a  separate  creditor  of  a  partner,  pledging 
the  security  of  the  firm,  and  taking  the  property  of  the  firm,  upon  a  purchase 
of  one  of  the  partners,  to  pay  his  private  debt.  In  both  cases  the  act  is  equally 
injurious  to  the  other  partners.  It  is  taking  their  common  property  to  pay  a 
private  debt  of  one  of  the  partners."  The  same  doctrine  has  been,  on  various 
occasions,  fully  recognized  in  the  supreme  court  of  the  same  state.  And  we 
need  do  no  more  than  refer  to  one  of  the  latest,  the  case  of  Everingham  v. 
Ensworth,  7  Wend.,  326.  Indeed,  it  had  been  fully  considered  long  before 
in  Livingston  v.  Eoosevelt,  4  Johns.,  251. 

It  is  true  that  the  precise  point  now  before  us  does  not  appear  to  have  re- 
ceived any  direct  adjudication ;  for  in  all  the  cases  above  mentioned  there  was 
a  known  application  of  the  funds  or  securities  of  the  partnership  to  the  pay- 
ment of  the  separate  debt.  Eut  we  think  that  the  true  principle  to  be  ex- 
tracted from  the  authorities  is  that  one  partner  cannot  apply  the  partnership 
funds  or  securities  to  the  discharge  of  his  own  private  debt  without  their  con- 
sent; and  that  without  their  consent  their  title  to  the  property  is  not  divested 
in  favor  of  such  separate  creditor,  whether  he  knew  it  to  be  partnership  prop- 
erty or  not.  In  short,  his  right  depends,  not  upon  his  knowledge  that  it  was 
partnership  property,  but  upon  the  fact  whether  the  other  partners  had  as- 
sented to  such  disposition  of  it  or  not. 

If  we  are  right  in  the  preceding  views,  they  completely  dispose  of  the  second 
instruction.  The  point  there  put  involves  the  additional  ingredient  that  the 
separate  debt  and  draft  of  Bichards  for  the  $3,000  was,  with  the  knowledge  of 
the  plaintiffs  (Sogers  &  Sons),  paid  out  of  the  partnership  funds;  and  if  so« 
then,  unless  that  payment  was  assented  to  by  the  other  partner,  it  was  clearly 
invalid  and  not  binding  upon  him.  It  is  true  that  the  draft  of  |3,000  was 
drawn  on  Bichards  alone;  and  therefore  it  cannot  be  presumed  that  the  plaint- 
iflCs  had  knowledge  that  it  was  accepted  by  the  partnership  or  paid  out  of  the 
partnership  funds.  Eut  the  question  was  left,  and  properly  left,  to  the  jury 
to  say  whether  the  plaintiffs  had  such  knowledge ;  and  if  they  had,  unless  the 
other  partner  consented,  the  payment  would  be  a  fraud  upon  the  partnership. 
With  the  question,  whether  the  jury  have  drawn  a  right  conclusion,  it  is  not 
for  us  to  intermeddle.  It  was  a  matter  fairly  before  them  upon  the  evidence ; 
and  the  decision  upon  matters  of  fact  was  their  peculiar  province. 

§  126.  JVb  presumption  that  partm^  knows  of  contents  of  letter  vrritten  hy 
copartner. 

The  third  instruction  admits  of  no  real  controversy.  The  letter  purports  to 
be  written  by  Bichards  alone,  and  not  in  the  name  of  the  firm  or  by  this  or- 
ders of  the  firm.  It  embraces  topics  belonging  to  his  own  private  affairs,  as 
well  as  to  those  of  the  firm.  Under  such  circumstances,  not  being  written  in 
the  name  of  the  firm,  it  cannot  be  presumed  that  the  other  partner  had  knowl- 
edge of  its  contents,  and  sanctioned  them,  unless  some  proof  to  that  effect  was 
offered  to  the  jury.  If  the  other  partner  did  not  know  of  the  letter,  or  sanc- 
tion its  contents,  it  is  plain  that  he  ought  not  to  be  bound  by  them ;  and  such 
was  the  instruction  given  to  the  jury. 

Upon  the  whole,  our  opinion  is  that  the  judgment  of  the  court  below  ought 
to  be  affirmed,  with  six  per  cent,  interest,  and  costs. 
Vouxxrv— 18  198, 


§  127.  PARTNERSHIP. 

ANDERSON  v.  TOMPKINS. 
(Circuit  Court  for  Virginia:  1  Marshall.  456-465.    1820.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  suit  is  brought  to  establish  a  deed  made  by 
Adam  Murray^  a  partner  of  the  house  of  Tompkins  &  Murray,  in  November, 
1819,  while  in  England,  conveying  his  moiety  of  the  property  of  that  house 
to  certain  creditors  of  the  firm. 

On  the  29th  of  April,  1819,  Murray  had  embarked  for  England,  leaving  all 
the  effects  of  the  company  in  the  hands  of  John  Tompkins,  the  partner  remain- 
ing in  this  country,  who  continued,  for  a  short  time,  to  conduct  the  business 
of  the  concern.  The  pressure  of  their  affairs  was  such  that  in  May  the  house 
stopped  payment,  and  Tompkins,  for  himself  and  his  partner,  conveyed  all 
the  effects  of  the  company,  and  also  the  separate  property  of  himself  and  part- 
ner, to  trustees  for  the  payment,  first,  of  certain  creditors  named  in  the  deed, 
and  then  of  those  who  should  bring  in  their  claims,  the  American  creditors 
within  sixty  days,  the  foreign  creditors  within  six  months.  As  the  deed  under 
which  the  plaintiffs  claim  can  operate  on  that  property  only  which  is  not  con- 
veyed by  the  first,  it  will  be  proper  first  to  inquire  into  the  legal  extent  of  the 
deed  made  by  Tompkins. 

That  deed,  as  has  been  already  stated,  purports  to  convey  the  whole  property 
of  the  concern  and  the  private  property  of  the  partners.  That  property  con- 
sisted of  the  effects  of  the  partnership  for  sale  of  real  property  and  of  debts. 
I  shall  consider  the  deed  in  its  application  to  each  of  these  subjects. 

§  127.  One  partner  can  convey  the  partiveraliip  effects  other  than  real  estate 
to  secure  firm,  creditors. 

First  The  goods  in  pb^ession  for  sale.  The  convenience  of  trade  requires 
that  each  acting  partner  should  have  the  entire  control  and  disposition  of  this 
subject.  It  would  destroy  copartnerships  entirely  if  the  co-operation  of  all  the 
partners  were  necessary  to  dispose  of  a  yard  of  cloth.  It  is  therefore  laid 
down  in  all  the  books  which  treat  on  commercial  transactions,  that  with  respect 
to  all  articles  to  be  sold  for  the  benefit  of  the  concern,  each  partner,  though 
the  others  be  within  reach,  has,  in  the  course  of  trade,  an  absolute  right  to 
dispose  of  the  whole.  ^' Each,"  says  Watson,  "has  a  power  to  dispose  of  the 
whole  of  the  partnership  effects."  This  is  a  general  rule  resulting  from  the 
nature  of  the  estate,  and  from  the  objects  for  which  men  associate  in  trade. 
They  are  joint  tenants,  without  the  right  of  survivorship ;  they  are  seized  per 
mi  et  per  tout^  and  they  associate  together  for  objects  which  require  that  the 
whole  powers  of  the  partnership  should  reside  in  each  partner  who  is  present 
and  acting. 

These  general  doctrines  are  universal  and  have  not  been  controverted  in  this 
case;  but  it  is  contended  that  they  do  not  authorize  the  deed  made  by  Tomp- 
kins, because,  1st,  this  is  not  an  act  in  the  course  of  trade,  but  is  a  disposition 
of  the  whole  subject,  and  a  dissolution  of  the  partnership. 

2d.  It  is  a  preference  to  particular  creditors,  in  making  which  Murray  ought 
to  be  consulted. 

8d,  It  is  by  deed.  It  will  be  readily  conceded  that  a  fraudulent  sale,  whether 
made  by  deed  or  otherwise,  would  pass  nothing  to  a  vendee  concerned  in  the 
fraud.  But,  with  this  exception,  I  feel  much  difficulty  in  setting  any  other 
limits  to  the  power  of  a  partner  in  disposing  of  the  effects  of  the  company 
purchased  for  sale.    He  may  sell  a  yard,  a  piece,  a  bale,  or  any  number  of 
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bales.  He  may  sell  the  whole  of  any  article,  or  of  any  number  of  articles. 
This  power  would  certainly  not  be  exercised  in  the  presence  of  a  partner  with- 
out consulting  him ;  and  if  it  were  so  exercised,  slight  circumstances  would  be 
suflBcient  to  render  the  transaction  suspicious,  and,  perhaps,  to  fix  on  it  the 
imputation  of  fraud.  In  this  respect  every  case  must  depend  on  its  own  cir- 
cumstances. But  with  respect  to  the  power,  in  a  case  perfectly  fair,  I  can 
perceive  no  ground  on  which  it  is  to  be  questioned. 

But  this  power,  it  is  said,  is  limited  to  the  course  of  trade.  What  is  under- 
stood by  the  course  of  trade?  Is  it  that  which  is  actually  done  every  day,  or  is 
it  that  which  may  be  done  whenever  the  occasion  for  doing  it  presents  itself? 

There  are  small  traders  who  scarcely  ever  in  practice  sell  a  piece  of  cloth 
uncut,  or  a  cask  of  spirits.  But  may  not  a  partner  in  such  a  store  sell  a  piece 
of  cloth  or  a  cask  of  spirits?  His  power  extends  to  the  sale  of  the  article,  and 
the  course  of  trade  does  not  limit  him  as  to  quantity-  So  with  respect  to 
larger  concerns.  By  the  course  of  trade  is  understood  dealing  in  an  article  in 
which  the  company  is  accustomed  to  deal,  and  dealing  in  that  article  for  the 
company.  Tompkins  &  Murray  sold  goods.  A  sale  of  goods  was  in  the  course 
of  their  trade,  and  within  the  power  of  either  partner.  A  fair  sale,  then,  of 
all  or  of  a  part  of  the  goods  was  within  the  power  vested  in  a  partner. 

The  reasoning  applies  with  increased  force  when  we  consider  the  situation 
of  these  partners.  The  one  was  on  a  voyage  to  Europe,  the  other  in  possession 
of  all  the  partnership  effects  for  sale.  The  absent  partner  could  have  no 
agency  in  the  sale  of  them.  He  could  not  be  consulted.  He  could  not  give 
an  opinion.  In  leaving  the  country  he  must  have  intended  to  confide  all  its 
business  to  the  partner  who  remained,  for  the  purpose  of  transacting  it. 

Had  this,  then,  been  a  sale  for  money,  or  on  credit,  no  person,  I  think, 
coold  have  doubted  its  obligation.  I  can  perceive  no  distinction  in  law,  in 
reason,  or  In  justice,  between  such  a  sale  and  the  transaction  which  has  taken 
place.  A  merchant  may  rightfully  sell  to  his  creditor,  as  well  as  for  money. 
He  may  give  goods  in  payment  of  a  debt.  If  he  may  thus  pay  a  small  cred- 
itor, he  may  thus  pay  a  large  one.  The  qitantum  of  debt,  or  of  goods  sold, 
cannot  alter  the  right.  Neither  does  it,  as  I  conceive,  affect  the  power,  that 
these  goods  were  conveyed  to  trustees  to  be  sold  by  them.  The  mode  of 
sale  must,  I  think,  depend  on  circumstances.  Should  goods  be  delivered  to 
trustees,  for  sale,  without  necessity,  the  transaction  would  be  examined  with 
scrutinizing  eyes,  and  might,  under  some  circumstances,  be  impeached.  But  if 
the  necessity  be  apparent,  if  the  act  is  justified  by  its  motives,  if  the  mode  of 
sale  be  such  as  the  circumstances  require,  I  cannot  say  that  the  partner  has 
exceeded  his  power. 

This  is  denominated  a  destruction  of  the  partnership  subject,  and  a  dissolu- 
tion of  the  partnership.  But  how  is  it  a  destruction  of  the  subject?  Can 
this  appellation  be  bestowed  on  the  application  of  the  joint  property  to  the 
payment  of  the  debts  of  the  company?  How  is  it  a  dissolution  of  the  part- 
nership? A  partnership  is  an  association  to  carry  on  business  jointly.  This 
association  may  be  formed  for  the  future,  before  any  goods  are  acquired.  It 
may  continue  after  the  whole  of  a  particular  purchase  has  been  sold.  But  either 
partner  had  a  right  to  dissolve  this  partnership.  The  act,  however,  of  apply- 
ing the  means  of  carrying  on  their  business  to  the  payment  of  their  debts 
might  suspend  the  operations  of  the  company,  but  did  not  dissolve  the  con- 
tract under  which  their  operations  were  to  be  conducted. 
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§  1 28.  A  partner  has  a  right  to  he  consulted  on  tJie  making  of  a  conveyance  of 
partnership  effects  giving  preference  to  certain  creditors;  hut  in  case  of  his 
absence  from  the  country  the  want  of  such  a  sonsultation  will  not  invalidate  the 
conveyance. 

Second,  It  is  said  that  Murray  had  a  right  to  be  consulted  on  giving  a 
preference  to  creditors.  It  is  true,  Murray  had  a  right  to  be  consulted.  Had 
he  been  present,  he  ought  to  have  been  consulted.  The  act  ought  to  have 
been,  and  probably  would  have  been,  a  joint  act.  But  Murray  was  not  pres- 
ent. He  had  left  the  country  and  could  not  be  consulted.  He  had,  by  leaving 
the  country,  confided  everything  which  respected  their  joint  business  to  Tomp- 
kins, who  was  under  the  necessity  of  acting  alone. 

§  129.  A  partner  cannot  hind  his  copartners  hy  deed;  hut  the  mere  adding  a 
seal  to  an  instrument  conveying  property  which  might  he  conveyed  hy  parol  wiU 
not  invalidate  the  transfer. 

Third.  It  is  said  this  transfer  of  property  is  by  a  deed,  and  that  one  part- 
ner has  no  right  to  bind  another  by  deed.  For  this  a  case  is  cited  which  I 
believe  has  never  been  questioned  in  England  or  in  this  country.  Harrison  v, 
Jackson,  7  Durnf.  &  East,  207. 

I  am  not,  and  never  have  been,  satisfied  with  the  extent  to  which  this  doctrine 
has  been  carried.  The  particular  point  decided  in  it  is  certainly  to  be  sustained 
on  technical  reasoning,  and  perhaps  ought  not  to  be  controverted.  I  do  not 
mean  to  controvert  it.  That  was  an  action  of  covenant  on  a  deed,  and  if  the 
instrument  was  not  the  deed  of  the  defendants,  the  action  could  not  be  sus- 
tained. It  was  decided  not  to  be  the  deed  of  the  defendants,  and  I  submit  to 
the  decision.  No  action  can  be  sustained  against  the  partner,  who  has  not 
executed  the  instrument,  on  the  deed  of  his  copartner.  No  action  can  be  sus- 
tained against  the  partner  which  rests  on  the  validity  of  such  a  deed,  as  to  the 
person  who  has  not  executed  it.  This  principle  is  settled.  But  I  cannot 
admit  its  application  in  a  case  where  the  property  may  be  transferred  by 
delivery  under  a  parol  contract,  where  the  right  of  sale  is  absolute  and  the 
change  of  property  is  consummated  by  delivery.  I  cannot  admit  that  a  sale  so 
consummated  is  annulled  by  the  circumstance  that  it  is  attested  by,  or  that 
the  trusts  under  which  it  is  made  are  described  in,  a  deed.  No  case  goes 
thus  far,  and  I  think  such  a  decision  could  not  be  sustained  on  principle. 

The  power  of  applying  all  the  goods  on  hand  for  sale  to  the  payment  of  the 
partnership  debts  is,  I  think,  a  power  created  by  the  partnership,  and  the  ex- 
ercise of  it  must  be  regulated  by  circumstances.  In  extraordinary  cases  aa 
extraordinary  use  of  power  must  be  made.  What  is  called  the  course  of  trade 
is  not  confined  to  the  most  usual  way  of  doing  business  in  the  usual  state  of 
things.  In  the  absence  of  one  of  the  partners,  in  a  case  of  admitted  and  ar- 
gent necessity,  the  power  to  sell  may  be  exercised  by  the  partner  who  is  pres- 
ent, and  who  must  act  alone,  in  such  manner  as  the  case  requires,  provided  it 
be  exercised  fairly.  In  this  case  the  fairness  of  the  transaction  is  not  im- 
peached, and,  certainly,  upon  its  face,  is  not  impeachable. 

So  far,  then,  as  respects  the  partnership  effects  which  were  delivered,  I  have 
never,  from  the  first  opening  of  the  cause,  entertained  a  moment's  doubt. 

§  130.  Heal  property  held  hy  a  firm  is  held  hy  the  memhers  thereof  as  tenants 
in  common^  and  neltJier  can  convey  more  than  his  undivided  interest. 

Second.  The  next  subject  to  be  considered  is  the  real  property  compre- 
hended in  this  deed.    Keal  property,  whether  held  in  partnership  or  other- 
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wise,  can  be  conveyed  only  by  deed,  executed ,  in  the  manner  prescribed  by 
statute.  This  deed  can  convey  no  more  title  at  law  than  is  in  the  person  who 
executed  it.  Property  conveyed  to  a  firm,  or  to  partners  in  trust  for  a  firm, 
is  held  by  them  as  tenants  in  common,  and  neither  party  can  convey  n^ore 
than  his  undivided  interest. 

In  this  case,  where  the  legal  estate  was  in  Tompkins,  the  whole  property 
passes  at  law  by  his  deed.  Where  the  legal  estate  was  in  Murray,  the  whole 
property  passes  at  law  by  his  deed.  Where  the  legal  estate  was  in  Tompkins 
&  Murray,  the  property  passes  in  moieties  by  their  several  deeds.  I*  do  not 
think  that  the  superior  equity  of  either  party  is  such  as  to  control  the  legal 
estate  or  the  disposition  made  by  law  of  the  subject. 

Where  the  legal  estate  is  in  trustees  for  the  use  of  Tompkins  &  Murray  the 
title  does  not  pass  at  law  by  either  deed,  and  I  have  greatly  doubted  whether 
the  first  deed  ought  not  to  be  preferred.  I  have,  however,  come  to  the  opin- 
ion that  this  trust  ought  to  follow  the  nature  of  the  estate  at  law,  and  where 
the  trustees  have  not  conveyed  before  the  siibsequent  deed  was  executed,  that 
the  title  to  this  property  likewise  should  pass  in  moieties. 

§  131.  Debts  assignable  at  law  are  assignable  hy  the  deed  of  one  copartner. 
In  ease  of  successive  assignments  hy  each  of  two  partners  separately  of  debts 
which  are  assignable  only  in  equity^  the  prior  assigninejit  will  prevail  over  the 
sxjkbsequeyit  one. 

The  last  subject  to  be  considered  is  the  debts  due  to  the  partnership.  The 
right  of  one  of  the  partners  to  assign  debts  which  are  assignable  at  law  is  ad- 
mitted, provided  that  assignment  be  made  in  the  usual  way.  The  assignment, 
then,  of  these  debts,  is  as  valid  a  transaction  as  the  sale  of  goods  on  hand,  if 
it  be  not  contaminated  by  the  seal.  I  should  not  suppose,  on  the  principle  set- 
tled in  7  Durnf.  &  East,  that  an  action  could  be  maintained  on  this  assign- 
ment. But  I  am  not  satisfied  that  it  does  not  pass  the  assignable  paper 
which  the  partner  had  a  legal  right  to  assign.     I  rather  think  it  does. 

A  question  of  more  difficulty  respects  the  book  debts.  This  is  a  part  of  the 
subject  on  which  I  have  entertained,  and  still  entertain,  great  doubts.  The 
deed  does  not  pass  these  debts  at  law.  They  are  not  assignable  at  law,  but 
they  are  assignable  in  equity,  and  a  court  of  equity  sustains  their  assignment. 
At  law,  the  assignment  is  only  a  power  to  collect  and  appropriate,  and  that 
power  is  revocable.  So  far  as  collections  were  made  under  it  before  it  was 
revoked,  I  can  have  no  doubt  that  the  money  collected  was  in  the  trustees. 
With  respect  to  debts  not  collected  I  have  felt  great  doubts.  I  consider  the 
power  to  collect  as  a  contract  which  could  not  be  enforced  at  law.  But  as 
Mr.  Murray  could  not  convey  this  property  at  law,  and  could  only  convey  it 
in  equity,  I  have  supposed  that  the  prior  equity  must  be  sustained,  and  that 
these  debts  also  pass  by  the  deed  of  Tompkins. 

The  opinion  of  the  court,  then,  is  that  the  plaintiffs  have  a  right  to  a  decree 
for  a  sale  of  all  the  real  property  contained  in  the  deed  made  by  Adam  Mur- 
ray, the  legal  title  to  which  was  in  Adam  Murray,  and  to  a  moiety  of  the  real 
property,  the  title  to  which  was  in  Tompkins  &  Murray,  or  in  trustees  for  their 
benefit;  and  that  the  residue  of  the  property  passes  to  the  trustees  in  the  deed 
executed  by  John  Tompkins. 
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GRAHAM  V.  MEYER, 
(arcuit  Court  for  New  York:  4  Blatchford,  129-185.     1858.) 

Statement  of  Facts. —  Trover  for  the  value  of  certain  steamships,  valued  at 
$400,000,  and  which  it  was  claimed  had  been  conveyed  to  the  firm  of  Meyer  & 
Stucken  as  security  for  a  usurious  loan  made  by  the  firm  to  plaintiff.  This 
action  was  against  Meyer  alone.  The  plaintiff  had  also  brought  a  suit  in 
equity  against  Stucken  to  recover  the  vessels.  In  this  action  defendant  was 
held  to'bail  in  the  sum  of  8360,000.  He  now  moves  to  be  discharged  on  com- 
mon bail,  or  for  a  reduction  of  the  amount,  and  also  that  plaintiff  be  compelled 
to  elect  which  of  his  two  suits  he  will  prosecute. 

Opinion  by  Ingersoll,  J. 

The  transaction  out  of  which  this  suit  arose  is  said  to  have  taken  place  in  the 
city  of  New  York ;  and  as,  by  the  laws  of  the  state  of  New  York,  all  convey- 
ances for  the  security  of  a  usurious  loan  of  money  are  absolutely  void,  and  the 
party  making  a  conveyance  of  personal  property  for  the  security  of  a  usurious 
loan  of  money  has  a  right  to  proceed,  in  an  action  of  trover,  against  the  party 
receiving  the  property*as  security,  if  he  converts  it  to  his  use,  it  follows,  as  the 
defendant  is  charged  in  the  affidavit  with  making  the  usurious  loan,  with  re- 
ceiving the  steamships  as  a  security  for  such  usurious  loan,  and  with  refusing 
to  deliver  them  up  to  the  plaintiff,  upon  a  demand  being  made  for  the  same, 
that  there  is  a  good  cause  of  action  shown  in  the  affidavit;  and,  if  the  allega- 
tions in  the  affidavit  are  true,  the  plaintiff  has  a  right  to  require  that  the  de- 
fendant be  held  to  bail.  An  order  was  thereupon  made  to  hold  him  to  bail; 
and,  as  disinterested  witnesses  swore  that  the  steamships  were  worth  the  sum 
of  $360,000,  the  defendant  was  ordered  to  be  held  to  bail  in  that  amount. 

The  facts  upon  which  the  motion  now  made  in  respect  to  bail  is  founded 
admit  of  little  or  no  doubt.  On  the  5th  of  December,  1855,  the  defendant  and 
one  Stucken  were  in  partnership,  under  the  name  of  Meyer  &6tucken.  They 
have  ever  since  been,  and  now  are,  in  partnership.  At  the  last  mentioned  date 
the  defendant  was  in  Europe.  For  some  considerable  time  before  then  he  had 
been  in  Europe,  and  he  continued  to  be  there  from  the  5th  of  December,  1855, 
to  about  the  middle  of  October,  1857.  On  the  5th  of  December,  1855,  Stucken 
advanced  to  the  plaintiff  a  sum  of  money  amounting  to  at  least  $80,000.  On 
the  same  day  he  took  an  absolute  bill  of  sale  of  the  ships  in  question,  in  the 
name  of  Meyer  &  Stucken,  and  took  possession  of  the  same  with  the  consent 
of  the  plaintiff.  The  transaction  purported  to  be  an  absolute  sale  of  the  steam- 
ships, upon  a  valuable  consideration  paid.  The  plaintiff  insists  that  it -was,  in 
reality,  a  usurious  loan  of  money,  and  that  the  ships  w^ere  transferr^  as  a  se- 
curity merely  for  such  usurious  loan  of  money.  Stucken  insists  that  there  was 
no  loan,  and  that  the  transaction  was  an  absolute  sale  of  the  ships,  for  a  valu- 
able and  adequate  consideration  paid.  In  considering  the  motion  now  made, 
I  will  assume  that  the  transaction  between  the  plaintiff  and  Stucken  was  a 
usurious  loan  of  money ;  that  the  transfer  of  the  steamships  was,  in  reality, 
merely ,a  security  for  such  loan  of  money ;  and  that  Stucken  would  be  liable  to 
the  plaintiff,  in  action  of  trover,  for  the  value  of  the  ships.  I  do  this  merelj'- 
for  the  purposes  of  this  case,  and  without  intending  to  intimate  what,  in  my 
opinion,  was  the  true  nature  of  the  transaction  between  the  plaintiff  and 
Stucken,  as  there  is  no  necessity  for  me  to  determine  what  its  true  nature  was 
to  dispose  of  the  motion  now  under  consideration.    The  question  then  is  pre- 
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sented  —  would  the  defendant,  upon  this  assumption,  upon  the  facts  as  they 
now  appear,  be  liable  to  such  action  ? 

The  ships  were  sold  by  Stucken  in  the  month  of  May,  1856,  for  $180,000,'  he 
before  that  having  been  obliged  to  pay  about  $70,000  to  satisfy  certain  liens 
upon  them.  Up  to  the  time  of  commencement  of  this  suit  the  defendant  never, 
to  his  knowledge,  saw  the  plaintiff,  and  never  personally  made  any  loan  of  any 
kind  to  him,  or  had  any  transaction  or  dealing  with  him.  No  demand  has  ever 
been  made  personally  on  the  defendant  to  deliver  the  steamships  to  the  plaintiff, 
or  to  account  for  the  same  to  the  plaintiff,  or  to  pay  the  value  of  the  same  to 
him.  The  defendant  was  not  consulted  in  reference  to  the  transaction  between 
the  plaintiff  and  Stucken,  and  the  contract  between  them  was  negotiated  and 
concluded  when  the  defendant  was  absent  in  Europe,  and  he  had  no  knowl- 
edge in  reference  thereto.  The  defendant  knew  nothing  of  any  usurious  trans- 
actions between  the  plaintiff  and  Stucken,  if  any  took  place.  There  is  no 
evidence  that,  prior  to  the  commencement  of  the  plaintiff's  suit,  the  defendant 
was  ever  informed  that  the  plaintiff  claimed  that  the  transaction  between  him 
and  Stucken  was  a  usurious  one.  The  defendant  never  authorized  any  usu- 
rioas  transaction  between  his  partner,  Stucken,  and  the  plaintiff;  and,  as  he 
knew  nothing  of  any  usurious  transaction  between  the  plaintiff  and  his  part- 
ner, Stucken,  at  the  time  it  took  place,  and  as  there  is  no  evidence  that  he 
erer  was,  prior  to  the  commencement  of  the  plaintiff's  suit,  informed  of  any 
such  usurious  transaction,  it  cannot  with  truth  be  said  that  he  ever  ratified  any 
such  usurious  transaction,  if,  in  point  of  fact,  it  ever  existed. 

§  133.  A  tort  committed  hy  one  partner  wilt  not  hind  the  partnership^  nor  the 
other  partner  unless  /le  adopted  it^  or  it  he  within  the  scope  and  htcsiness  of  the 
partnership. 

What  the  particular  terms  were  of  the  articles  of  copartnership  between  the 
defendant  and  Stucken  does  not  appear.  We  know,  however,  that  it  was  a 
partnership  for  a  lawful  purpose.  It  is  to  be  presumed,  therefore,  that  the 
articles  were  such  as  ordinarily  exist  between  partners  engaged  in  lawful  busi- 
ness. By  such  articles,  one  partner  does  not  authorize  the  other  to  engage  in 
unlawful  business.  The  law  of  Xew  York  makes  it  unlawful  to  loan  money 
at  a  usurious  rate  of  interest.  The  law  declares  that  all  conveyances  made  to 
secure  any  usurious  loan  shall  be  absolutely  void,  and  that  no  title  shall  be 
transferred  by  any  such  conveyance.  It  also  declares  that,  when  the  party 
borrowing  goes  into  a  court  of  equity  to  recover  back  the  property  conveyed 
as  security  for  the  loan,  he  shall  not  be  obliged  to  tender  or  pay  the  actual 
amount  received,  and  that  he  may  ask  for  equity  without  offering  to  do  equity. 
The  transaction,  as  claimed  by  the  plaintiff,  between  him  and  Stucken,  was, 
therefore,  an  unlawful  one,  disastrous  in  its  consequences,  and  highly  preju- 
dical  to  the  interest  of  the  defendant,  if  he  is  to  be  bound  by  it;  and  the  part- 
nership articles  cannot  be  invoked  to  authorize  Stucken  to  make  the  defendant 
liable  for  a  tort  committed  by  Stucken,  either  in  his  own  name  individually,  or 
in  the  name  of  the  copartnership^ 

§  133,  To  make  one  partner  liable  for  his  copa/rtner^s  violation  oflaw^  it  micst 
appear  that  he  authorized  or  ratified  it, 

A  tort  committed  by  one  partner  will  not  bind  the  partnership  or  the  other 
copartner,  unless  it  be  either  authorized  or  adopted  by  the  firm,  or  be  within 
the  proper  scope  and  business  of  the  partnership.  Story  on  Partnership,  sec. 
168.  A  tort,  an  act  in  violation  of  a  particular  statute  law,  and  attended  with 
a  forfeiture,  is  not  within  the  proper  scope  and  business  of  a  partnership  en- 
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tered  into  for  lawful  purposes.  Therefore,  to  make  the  defendant  liable  in  an 
action  of  tort,  for  this  violation  of  law  on  the  part  of  Stucken,  it  must  be  made 
to  appear,  by  some  other  evidenoe,  that  he  either  authorized  it  or  ratified  it. 
It  has  already  been  shown  that  he  never  authorized  it ;  and  as,  up  to  the  time  of 
the  commencement  of  this  suit,  there  is  no  evidence  that  he  was  informed  of 
any  violation  of  law,  he  could  not  have  ratified  any  violation  at  law.  Collyer,  in 
his  Treatise  on  Partnership  (p.  252,  ed.  of  1854),  says,  that  if  one  of  two  bankers 
in  partnership  commits  usury,  the  innocent  partner  should  not  be  liable  to  an 
action  for  penalties  or  damages.  By  the  laws  of  New  York,  a  usurious  loan 
is  unlawfid,  and  the  penalty  of  the  forfeiture  of  the  goods  attempted  to  be 
conveyed  as  security  therefor  is  prescribed  as  a  consequence. 

§  1 34.  A  demand  upon  and  refusal  hy  one  partner  is  not  a  conversion  hy  the 
other  par  Pner^  hut  only  evidence  of  such  conversion^ 

"Where  one  having  an  apparent  right  to  convey  personal  property  executes  a 
conveyance  of  it  to  a  partnership,  and  the  same  is  taken  possession  of  by  one 
of  two  partners,  a  demand  by  the  true  owner  having  the  right  of  possession, 
upon  one  of  the  copartners,  and  a  refusal  by  him,  is  evidence  of  a  conversion 
by  the  other  copartner.  Nisbet  v.  Patton,  4  Rawle,  120;  Mitchell  v,  Williams, 
4  Hill,  13.  But  such  a  demand  and  refusal  is  not  a  conversion  by  the  other 
copartner.  It  is  not  only  evidence  of  a  conversion,  not  conclusive  evidence, 
hxxt  prima  facie  merely,  which  may  be  rebutted  by  other  evidence;  and,  when 
it  is  rebutted,  it  will  not  be  effective  to  show  that  there  has  been  a  conversion 
by  such  other  copartner. 

This  view  of  the  motion  now  under  consideration  settles  the  question  that 
the  defendant  should  not  be  held  to  bail  to  answer  the  demand  in  this  suit. 
An  order  must,  therefore,  be  entered,  vacating  the  order  heretofore  made, 
holding  him  to  bail  in  the  sum  of  $360,000,  and  that  he  be  discharged  on  com- 
mon bail. 

§  135.  ji party  will  not  he  compelled  to  elect  hetween  a  suit  at  law  and  a  hiU 
in  equity  filed  hy  him,  touching  the  same  matter. 

In  June,  1856,  the  plaintiff  brought  his  suit  in  equity  against  Stucken  and 
other  parties,  for  the  recovery  of  the  ships  in  question,  or  the  value  thereof. 
The  defendant  was  not  made  a  party  to  that  suit  in  equity.  He  was  out  of 
the  country  when  it  was  instituted,  and  could  not  be  served  with  the  subpoena. 
There  was  a  prayer,  however,  in  the  bill,  that  he  might  be  made  a  party, 
should  he  return  to  this  country.    He  has  never  been  made  a  party. 

A  motion  is  now  made  by  the  defendant  that  the  plaintiff  be  compelled  to 
elect  which  suit  to  pursue,  whether  the  suit  in  equity  or  the  suit  at  law;  and 
that  all  proceedings  in  the  other  be  stayed  until  the  final  determination  of  the 
suit  elected  to  be  pursued.  When  a  suit  in  equity  and  a  suit  at  law  are  pend- 
ing between  the  same  parties,  for  the  same  matter,  cause  and  thing,  one  cannot 
be  pleaded  in  bar  or  in  abatement  of  the  other.  But,  notwithstanding  this, 
the  court  of  equity  will  sometimes  order  a  stay  of  proceedings  in  one,  until 
the  other  is  determined. 

The  defendant  in  this  suit  is  not  a  party  to  the  suit  in  equity.  His  interest 
cannot  be  affected  by  the  determination  in  that  suit.  A  determination  against 
the  plaintiff  in  that  suit  will  not  deprive  him  of  the  right  to  pursue  the  defend- 
ant in  this.  The  determination  in  that  case  can  have  no  effect  upon  this.  The 
motion  to  compel  the  plaintiff  to  elect  which  suit  to  pursue,  and  that  the  pro- 
ceedings in  the  other  may  be  stayed,  must,  therefore,  be  denied. 
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IN  RE  KETCHUM. 
(Biafcrict  CJourt  for  New  York :  1  Federal  Reporter,  815-888.    1880.) 

Opinion  by  Ohoate,  J. 

Statement  of  Facts. —  This  is  a  proceeding  to  expunge  two  proofs  of  debt 
made  and  filed  by  Morris  Ketchum.  The  bankrupts,  Franklin  M.  Ketchum 
and  Thomas  Belknap,  Jr.,  were  partners,  composing  the  firm  of  Ketchum  & 
Belknap,  and  they  were  adjudicated  bankrupts  on  the  petition  of  Ketchum, 
one  of  the  partners,  filed  August  31, 1878.  They  did  business  as  stock-brokers, 
in  the  city  of  New  York,  down  to  the  24th  of  July,  1878,  when  they  failed. 
The  proofs  of  debt  now  objected  to  were  sworn  to  by  Morris  Ketchum  and 
filed  July  30,  1879.  One  is  for  the  sum  of  $8,612.87,  alleged  to  be  due  "upon 
an  account  stated  between  deponent  and  said  Ketchum  &  Belknap,  of  which 
account  a  copy  is  hereto  annexed."  Annexed  to  the  proof  is  an  account  show- 
ing sundry  items  of  cash  debit  and  credit  between  the  dates  of  June  2.  1875, 
and  July  24,  1878,  with  a  balance  struck  July  24,  1878,  to  the  credit  of  Morris 
Ketchum,  of  $8,549.21,  to  which  interest  is  added  to  August  31,  1878,  making 
in  all  the  sum  mentioned  in  the  proof  of  debt,  $8,612.37.  The  second  proof 
of  debt  is  for  $27,080.69,  alleged  to  be  due  as  "  the  proceeds  of  certain  stocks 
and  securities  which  the  said  Ketchum  &  Belknap  held  for  this  deponent,  and 
belonging  to  him,  which  were  sold  and  disposed  of  by  the  said  Ketchum  & 
Belknap,  and  said  proceeds  appropriated  to  their  own  use." 

There  is  little  or  no  dispute  about  the  facts.  The  firm  of  Ketchum  &  Belknap 
was  in  business  from  some  time  in  the  year  1871  to  the  time  of  their  failure, 
except  for  a  period  of  about  eight  months  after  the  panic  of  1873,  when  they 
suspended  business.  The  partner  Ketchum  had  a  seat  in  the  stock  board,  and 
attended  almost  exclusively  to  buying  and  selling  stocks  for  customers,  and 
other  business  of  the  firm  out  of  the  office.  Belknap  attended  almost  exclu- 
sively to  the  business  in  the  office,  the  financial  affairs  of  the  firm,  the  raising 
of  money,  the  drawing  of  checks,  and  the  charge  of  the  bank  account.  For 
several  years  prior  to  the  failure  this  alleged  creditor,  Morris  Ketchum,  who 
was  the  father  of  Ketchum,  the  bankrupt,  employed  the  bankrupt  Belknap, 
individually,  as  his  agent  and  attorney  to  attend  to  some  parts  of  his  business. 
He  intrusted  to  Belknap,  individually,  for  safe  keeping,  large  amounts  of  stocks 
and  securities,  which  Belknap  kept  in  a  tin  box,  of  which  he  retained  the  key. 
The  box  was  deposited  in  a  safe  in  the  office  of  the  firm,  to  which  safe  both 
the  partners  had  access. 

Morris  Ketchum  also  kept  a  deposit  account  with  the  Fourth  National  Bank 
of  New  York  city,  and  Belknap  individually  acted  as  his  attorney  in  drawing 
oot  moneys  from  this  account,  upon  checks  signed  by  him,  in  the  name  of 
Morris  Ketchum.  This  part  of  the  business  done  by  him  for  Morris  Ketchum 
was  transacted  under  a  power  of  attorney,  executed  before  the  formation  of 
the  firm,  which  authorized  Thomas  Belknap,  Jr.,  and  Franklin  M.  Ketchum, 
severally,  to  draw  and  indorse  checks  and  drafts.  This  power  was  in  fact  not 
acted  on  by  Franklin  M.  Ketchum,  but  by  Belknap  alone.  Belknap  had  no 
aothority,  as  between  himself  and  Morris  Ketchum,  to  draw  out  any  money 
from  the  bank,  except  for  the  proper  use  and  benefit  of  Morris  Ket^jhum,  nor 
had  he  any  authority  to  use  or  dispose  of  said  stocks  and  securities  except  by 
order  of  Morris  Ketchum.  Belknap,  without  the  knowledge  or  consent  of 
Morris  Ketchum,  from  time  to  time  drew  checks,  in  Morris  Ketchum's  name, 
against  this  bank  account  for  various  sums  of  money,  and  deposited  said  checks 
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to  the  credit  of  the  firm  of  Ketchum  &  Belknap  in  the  same  bank,  where  they 
also  kept  their  bank  account.  These  transactions  were  wholly  without  the 
knowledge  of  Franklin  M.  Ketchum  until  after  the  failure  of  the  firm,  when 
Belknap  informed  his  partner  and  Morris  Ketchum  of  the  fact  that  he  had 
misappropriated  these  funds  to  the  use  of  the  firm  by  depositing  them  in 
their  bank  account. 

Belknap,  also,  without  the  knowledge  or  consent  of  Morris  Ketchum.  or  of 
his  partner,  Franklin  M.  Ketchum,  sold  and  disposed  of  some  of  the  stocks  and 
securities  belonging  to  Morris  Ketchum,  in  his  possession,  and  deposited  the 
proceeds  of  them  in  the  bank  account  of  the  firm,  and  used  others  of  these 
stocks  and  securities  by  hypothecating  them  with  the  Fourth  National  Bank 
for  loans  to  the  firm ;  and,  at  the  time  of  the  failure  of  the  firm,  some  of  the 
stocks  thus  hypothecated  were  still  held  by  the  bank  as  security  for  such  loans. 
The  proof  of  debt  first  above  stated,  being  the  balance  of  an  alleged  account, 
consists  wholly  of  moneys  thus  transferred  by  means  of  checks  drawn  as 
aforesaid  from  the  account  of  Morris  Ketchum  to  the  account  of  the  firm. 
The  proof  of  debt  second  above  stated  is  for  the  value  of  the  securities  so  sold, 
and  their  proceeds  deposited  in  the  firm's  bank  account,  and  of  those  hypoth- 
ecated with  the  bank  as  security  for  its  loans  to  the  firm.  At  the  time  of  the 
failure  the  firm  was  largely  indebted  to  the  bank  for  overdrafts,  besides  the 
secured  debt  above  stated. 

After  the  failure  and  before  the  filing  of  the  petition  in  bankruptcy,  Bel- 
knap made  entries  in  the  books  of  the  firm  crediting  Morris  Ketchum  with 
the  amounts  of  the  several  checks  misapplied  b}'^  him  as  aforesaid,  and  also 
entered  upon  the  books  of  the  firm,  as  of  the  date  of  July  24,  1878,  a  credit  of 
Morris  Ketchum  "  for  sundry  stocks  and  bonds,  $26,822.50."  It  is  not  shown 
when  these  entries  were  made,  except  that  they  were  in  August,  1878,  and 
before  the  filing  of  the  petition  in  bankruptcy  by  Franklin  M.  Ketchum.  In 
the  schedule  of  debts  annexed  to  his  petition  the  bankrupt  Ketchum  included 
the  following  as  unsecured  claims  of  Morris  Ketchum :  "  Sales  of  sundry 
stocks  and  bonds  belonging  to  said  Morris  Ketchum,  and  which  Ketchum  & 
Belknap  were  unable  to  return  credited  at  market  value,  on  July  24,  1878, 
$26,822.50;  interest  to  August  31,  1878,  $198.19."  "Balance  of  book  account, 
receipts  and  payments  of  money  on  July  24, 1878,  $8,549.21;  interest  to  August 
31,  1878,  $63.16."  Another  unsecured  claim  of  Morris  Ketchum  is  included, 
as  to  which  no  claim  of  Morris  Ketchum  is  raised,  with  the  exception  of  the 
entries  thus  made  in  the  books  of  the  firm. 

After  the  failure  and  the  insertion  of  these  items  in  this  schedule  of  the  firm 
debts,  nothing  was  done  by  either  partner,  so  far  as  the  evidence  shows,  by 
way  of  adoption  by  the  firm  of  these  contested  claims,  nor  was  any  account 
rendered  by  the  firm  to  Morris  Ketchum,  or  any  agreement  made  betweea 
him  and  the  firm  in  respect  to  said  moneys  so  received  by  the  firm,  or  in 
respect  to  said  securities,  other  than  such  as  may  be,  if  any,  implied  by  law 
from  the  foregoing  facts.  Franklin  M.  Ketchum  testified  that,  at  the  time 
he  inserted  these  items  in  the  schedule,  he  knew  of  the  entries  made  in  the 
books  by  Belknap,  and  he  put  these  claims  in  the  schedule  because  he  believed 
the  firm  to  be  liable  for  the  money  and  stocks  to  Morris  Ketchum.  It  also 
appeared  by  the  evidence,  that,  at  the  time  of  making  the  schedule,  Franklin 
M.  Ketchum  knew,  by  the  confession  of  Belknap,  that  the  money  and  the 
stocks  had  been  wrongfully  used  by  Belknap,  and  that  the  proceeds  had  gone 
into  the  bank  account  of  the  firm.   Belknap  drew  from  the  firm  bank  account 
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for  his  own  ase,  and  for  the  use  of  the  firm,  at  all  times  indiscriminately,  and 
there  is  no  proof  that  he  individually  used  the  money  thus  wrongfully  paid 
in,  except  so  far  as  it  may  be  inferred  from  this  indiscriminate  drawing  on  the 
bank  account,  which  was  partly  for  his  own  private  stock  speculations,  which 
were  in  violation  of  the  partnership  agreement ;  and,  at  the  time  of  the  fail- 
ure, he  was  largely  indebted  to  the  firm,  and  his  frauds  caused,  or  largely  con- 
tributed to  cause,  the  failure  of  the  firm. 

There  is  no  evidence  whatever  of  an  account  stated  as  to  ther  moneys  taken 
from  the  private  bank  account  of  Morris  Eetchum  and  deposited  in  the  bank 
account  of  the  firm.  No  account,  such  as  is  annexed  to  the  first  proof  of  debt, 
and  which  is  a  copy  of  the  account  made  up  by  Belknap  in  the  firm's  book, 
was,  so  far  as  appears,  ever  rendered  to  Morris  Ketchum  or  assented  to  by 
him.  Without  such  assent  to  the  account,  either  express  or  implied  by  failure 
to  object  to  it  upon  its  being  rendered,  there  can  be  no  account  stated.  There- 
fore, if  there  be  any  liability  of.  the  firm  for  these  moneys,  the  same  is  misde- 
scribed  in  the  proof  of  debt.  The  question  of  liabilitj^,  however,  has  been 
argued  upon  the  facts  proved,  with  little  regard  to  form,  and  if  a  firm  liabil- 
ity exists  the  proof  may  be  amended,  or  a  new  proof,  according  to  the  fact, 
may  be  filed.  So  in  regard  to  the  second  proof  of  debt,  so  far  as  regards  the 
securities  sold  by  Belknap,  it  is  clearly  stated  untruly  in  the  proof  of  debt 
that  they  were  held  and  sold  by  the  firm.  As  to  those  segurities  the  liability 
of  the  firm,  if  there  is  any,  arises  not  from  the  improper  sale  of  the  securities, 
which  was  Belknap's  individual  act,  but  from  the  receipt  of  the  money  and  its 
subsequent  use  by  the  firm.  And  in  this  respect,  also,  if  the  claim  is  sustained, 
the  proof  may  be  amended  or  a  new  proof  filed. 

§  136,  Htde  in  case  of  loans  made  to  partner^  where  the  moneija  are  used  for 
the  purposes  of  the  partnership. 

The  questions  that  arise  are  different  as  to  the  money  taken  from  the  pri- 
vate bank  account,  the  stocks  pledged  to  the  bank  for  a  loan  to  the  firm,  and 
the  proceeds  of  the  stocks  deposited  in  the  firm's  bank  account.  Upon  the 
argument  a  large  number  of  cases  have  been  cited,  illustrative  of  the  rules  of 
law  as  to  loans  made  to  a  partner,  where  the  moneys  are  by  him  used  for  the 
purposes  of  the  partnership.  As  to  this  whole  class  of  cases  the  rules  of  law 
are  well  settled,  but  they  afford  little  or  no  aid  in  determining  the  questions 
that  arise  where  the  money  or  the  property  used  by  the  firm  is  brought  in 
through  the  fraud  of  one  of  the  partners  in  abusing  the  trust  confided  to  him 
by  a  third  party. 

Where  a  third  party  loans  money  to  a  partner  on  his  individual  credit,  his 
putting  that  money  into  the  firm  creates  no  contract  between  the  firm  and 
the  lender,  for  the  very  obvious  reason  that  it  was  the  lender's  intention  to 
lend  the  money  to  the  individual  partner,  and,  as  in  such  a  case  the  money  is 
lent  without  any  restriction  as  to  its  use,  the  borrower  may  do  what  he  likes 
with  it,  and  what  he  does  with  it  is  no  longer  any  concern  of  the  lender;  and, 
of  course,  it  makes  no  difference  whatever  that  the  borrower's  copartner  hap- 
pens to  know,  when  the  borrower  pays  it  into  the  firm,  that  he  has  borrowed 
it  even  for  the  purpose  of  lending  it  to  the  firm. 

If  a  partner,  in  applying  for  a  loan,  however,  acts  therein  as  a  partner  and 

for  his  firm,  then  the  firm  will  owe  the  money  to  the  lender,  even  though  he 

did  not,  at  the  time,  know  that  the  borrower  was  acting  for  his  firm.     At  any 

rate,  if  he  chooses  to  treat  the  firm  as  the  borrower,  he  may  do  so  as  in  any 

other  case  of  an  undisclosed  principal  acting  through  an  agent.    But  it  is  un- 
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necessary  to  refer  especially  to  this  class  of  cases,  because  the  principles  that 
govern  the  present  case  are  not  those  that  relate  to  the  lending  of  money  un- 
attended by  fraud  or  breach  of  trust. 

§  137.  Contention,  of  corvtesting  creditors. 

It  is  claimed  by  the  learned  counsel  for  the  contesting  creditors  that  the 
rule  of  law  is  well  settled  that  where  a  partner,  coming  into  the  possession  of 
money  by  the  abuse  of  his  individual  trust,  or  duty  to  a  third  person,  puts 
that  money  into  the  firm  without  any  knowledge  of  the  fraud  on. the  part  of 
his  copartners,  no  obligation  arises  on  the  part  of  the  firm  to  pay  back  the 
money  to  the  party  who,  as  against  the  partner  so  wrongfully  paying  it  in, 
could  demand  it;  that,  though  the  guilty  partner  is  liable  to  the  person 
wronged,  the  firm  is  not  liable;  that,  though  the  party  wronged,  if  he  can 
trace  the  money  distinguishable  from  other  moneys  in  the  hands  of  the  firm, 
may  follow  and  recover  it  as  his  specific  property,  yet  that  he  cannot  maintain 
an  action,  as  for  a  debt,  or  as  for  money  had  and  received,  against  the  firm  for 
it,  if,  as  in  this  case,  the  money  is  spent  and  gone. 

§  138.  Circumatcmcea  under  which  a  partnership  is  liable  to  a  third  party 
whose  money  or  property  one  of  the  partners  has  received  and  appropriated  to 
the  use  of  the  partnership. 

There  are  some  points  in  regard  to  the  liability  of  a  firm  for  the  misappropri- 
ation of  the  property  of  a  third  party  well  settled;  thus,  if  the  firm  has 
assumed,  or  is  properly  chargeable  with,  any  duty  in  the  safe-keeping  of  the 
property,  the  firm  is  liable  for  its  misappropriation  by  one  partner,  although 
done  without  the  knowledge  of  the  other  partners.  This  rule  rests  on  the 
familiar  principle  that,  within  the  scope  of  the  partnership  business,  each  part- 
ner is  the  agent  of  the  firm,  and  the  act  of  each  partner,  whether  in  making 
a  contract  or  in  performing  or  failing  to  perform  a  duty  imposed  on  the  firm 
by  contract,  is  the  act  of  all.  And,  where  one  of  the  partners  is  employed  in 
a  transaction  or  matter  of  business  fairly  within  the  scope  of  the  business  under- 
taken to  be  transacted  by  the  firm,  the  fact  that  he  was  specially  trusted  by 
the  customer,  or  that  the  business  was  transacted,  so  far  as  the  firm  was  con- 
cerned, exclusively  by  him,  and  without  the  knowledge  of  the  copartners,  will 
not,  in  itself,  make  the  transaction  an  individual  transaction. 

The  question  is  one,  in  every  case,  of  fact  and  of  the  intention  of  the  parties, 
the  principle  being  that,  if  the  business  was  fairly,  as  between  the  partners 
themselves,  a  firm  matter,  in  the  benefits  of  which,  under  the  copartnership 
agreement,  they  were  entitled  to  share,  or  if  the  customer,  in  fact,  employed 
the  partner  as  a  member  of  the  firm,  engaged  in  the  business,  to  which  the 
particular  transaction  belonged,  and  was  justified  in  so  doing  by  the  nature 
of  the  business  of  the  firm,  as  publicly  exhibited,  then  the  transaction  is  a  firm 
transaction,  and  in  every  such  case  the  firm  must  make  good  all  unauthorized 
intermeddling  with  the  customer's  property,  by  either  partner,  in  violation  of 
the  duty  which  the  firm,  or  he  on  behalf  of  the  firm,  has  assumed  with  regard 
to  the  property. 

And  it  seems  that  the  employment  of  a  member  of  the  firm,  carrying  on  a 
particular  kind  of  business,  as,  for  instance,  that  of  a  stock-broker,  or  a  solic- 
itor in  a  matter  fairly  within  the  line  of  business  done  by  the  firm,  though  the 
form  of  the  employment,  so  far  as  correspondence  or  personal  intercourse  with 
the  customer  or  client  is  concerned,  is  with  one  of  the  partners  only,  and  it  is 
induced  by  relations  of  special  friendship  with  or  confidence  in  him,  yet  it  is 

presumed  to  be,  as  a  matter  of  fact,  an  employment  of  him  as  a  member  of 
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the  firm,  thus  throwing  the  burden  of  showing  that  the  employment  was  really 
intended  to  be  personal  on  the  firm,  if  they  deny  their  liability.  Willett  v. 
Chambers,  Cowp.,  814;  Devaynes  v.  Noble;  Clayton's  Case,  1  Mer.,  575;  Bar- 
ing's Case,  1  Nev.,  611;  De  Kebeque  v,  Barclay,  23  Beav.,  107. 

§  139.  LidbUity  of  firm  for  conversion  of  chattels  hy  partner. 

These,  and  other  similar  cases  which  might  be  cited,  rest  on  the  basis  of  a 
violation  by  the  firm  of  a  duty  assumed  by  the  firm,  under  an  employment 
made  with,  or  which,  under  the  circumstances,  the  firm  cannot  deny  was  made 
with  it.  They  are  not,  properly,  cases  of  a  firm  getting  into  its  possession  the 
property  of  another  party  by  the  tortious  act  of  one  of  the  partners ;  but  from 
the  admitted  principles  of  the  law  of  partnership,  there  would  seem  to  be  no 
question  that  a  firm  would  be  liable  in  trover  for  the  conversion  of  personal 
property  other  than  money,  or  what,  by  the  law  merchant,  passes  for  money, 
under  the  same  circumstances  under  which  an  individual  would  be  liable  in 
that  form  of  action. 

Each  partner  being  the  agent  of  the  firm  in  the  transaction  of  its  business, 
the  firm  is  liable  for  the  tort  of  either  of  its  members,  if,  under  the  same  cir- 
cumstances, any  other  principal  would  be  so  liable ;  that  is,  if  the  principal  has 
authorized  the  particular  act,  or  has  adopted  it,  and  taken  the  benefit  of  it,  or, 
without  special  authorization,  it  was  done  by  the  agent  in  the  course  of  and 
as  part  of  his  employment.  The  test  of  liability  for  trover  or  conversion  of 
chattels  is  the  unauthorized  exercise  of  such  dominion  over  them  as  is  incon- 
sistent with  the  rights  of  the  true  owner.  Bryce  v.  Buckway,  31  N.  T.,  490 ; 
Heald  v.  Carey,  11  C.  B.,  977;  Cobb  v.  Dows,  10  K  Y.,  335;  Helbery  t?.  Hatten, 
2  n.  &  C,  822. 

That  the  sale  or  hypothecating  of  chattels,  without  authority,  is  a  conver- 
sion, is  too  clear  to  need  authority;  and  it  is  wholly  immaterial  whether 
the  unauthorized  sale  or  pledge,  or  other  act  of  conversion,  was  knowingly 
wrongful,  or,  in  fact,  wholly  innocent  —  done  under  a  mistake  as  to  the  title 
or  the  right  of  the  party  making  the  sale  or  pledge.  (Same  cases.)  That  ig- 
norance of  the  fact  that  the  property  belongs  to  another,  and  the  want  of 
intent  to  commit  a  trespass  upon  it,  constitutes  no  defense  to  an  action  of 
trover,  is  in  conformity  with  the  rule  of  the  common  law  that  no  man  can 
(with  certain  exceptions  not  here  needful  to  notice)  be  deprived  of  his  property 
without  his  own  consent,  and  that  his  permitting  another  to  have  the  posses* 
sion  of  his  chattels  does  not  carry  with  it  such  an  indicium  of  title  as  author- 
izes or  justifies  any  other  party,  dealing  with  the  party  so  in  possession,  to  rely 
upon  that  possession  as  evidence  of  title.    Ballard  v.  Burgett,  40  IT.  Y.,  314. 

The  owner  may  estop  himself  by  declarations,  oral  or  written,  creating  or 
importing  an  apparent  title  on  which  parties  dealing  with  the  person  may 
rely.  This,  however,  is  only  where,  upon  the  principles  of  estoppel  in  pais,  the 
prevention  of  possible  or  intended  frauds  makes  it  necessary  in  favor  of  per- 
sons parting  with  value,  or  altering  their  condition  for  the  worse  by  reason  of 
the  reliance  on  the  declarations  that  tl;p  title  shall  be  held  to  pass.  Moore  v. 
Metropolitan  Bank,  55  N.  Y.,  41. 

Clearly  then,  with  this  exception  of  a  case  of  estoppel,  all  the  world  deals 
with  chattels,  wherever  found,  at  the  peril  of  liability  for  trover,  if  in  fact 
they  belong  to  another,  or  the  party  dealing  with  them  has  in  fact  no  right  to 
them.  If  one  is  misled  by  another's  possession  and  apparent  ownership  of 
them  it  is  his  misfortune,  for  which  the  owner  is  not  responsible,  and  which 
constitutes  no  legal  defense  to  a  claim  for  their  conversion. 
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If,  therefore,  a  firm,  acting  through  an  agent  or  one  of  the  partners,  while 
engaged  in  the  regular  course  of  the  business  of  the  firm,  innocently  or 
wrongfully  appropriates  chattels,  other  than  money  orwhathasthequalit}'  of 
money,  and  sells  it,  and  receives  and  uses  in  its  business  the  proceeds,  or,  with- 
out a  sale,  uses  it  in  the  firm's  business,  the  firm  is  liable  for  conversion,  and 
it  is  wholly  immaterial  that  all  or  any  of  the  members  of  the  firm  were  igno- 
rant of  the  wrong  committed  or  innocent  of  any  wrongful  intent.  But,  when 
the  thing  misappropriated  is  money,  other  considerations  arise  growing  out  of 
the  nature  of  money. 

§  140.  Money  has  no  ear-mark^  and  title  to  it  passes  hy  delivery.  Scope  and 
application  of  the  rule. 

It  is  a  maxim  of  the  common  law  that  money  has  no  ear-mark.  The  pecul- 
iarity of  money,  as  distinguished  from  other  chattels,  is  that  the  title  to  it 
passes  by  delivery,  and  any  one  taking  it  without  notice  of  any  other  title  to 
it  may  safely  rely  on  the  title  of  the  party  in  possession  of  it.  This  is  essential 
to  its  beneficial  use  as  money,  and  any  private  mischiefs  that  may  result  from 
the  principle  are  outweighed  by  the  public  and  general  good  resulting  from 
its  use.  Yet  the  maxim  that  money  has  no  eaF-mark  was  very  early  held  not 
to  prevent  the  owner  of  property  wrongfully  converted  into  money  from  trac- 
ing and  recovering  it,  if  the  money  had  been  again  invested  by  itself  in  other 
property,  although  in  the  meantime  it  had  been  in  the  form  of  money  in  the 
possession  of  the  wrong-doer. 

Thus,  in  Whitcomb  v,  Jacob,  1  Salk.,  160  (9  Ann.),  it  was  ruled  that,  if  one 
employs  a  factor  and  "  intrusts  him  with  the  disposal  of  merchandise,  and  the 
factor  receives  the  money  and  dies  indebted  in  debts  of  a  higher  nature,  and 
it  appears,  by  evidence,  that  this  money  was  vested  in  other  goods  and  re- 
mains unpaid,  those  goods  shall  be  taken  as  part  of  the  merchant's  estate  and 
not  the  factor's;  but  if  the  factor  have  the  money,  it  shall  be  looked  upon  as 
the  factor's  estate,  and  must  first  answer  the  debts  of  his  superior  creditor, 
etc.,  for,  in  regard  that  money  has  no  ear^mark,  equity  cannot  follow  that  in 
behalf  of  him  that  employed  the  factor."  See,  also,  Scott  v,  Surman,  Willes, 
400. 

Modern  decisions,  however,  have  so  far  modified  or  defined,  in  its  applica- 
tion, the  ancient  doctrine  that  money  cannot  be  traced  when  mingled  with 
other  moneys,  that  it  is  now  established  that  the  owner  of  property  which  has 
been  disposed  of  without  his  authority  can  recover  the  proceeds  if  the  same 
can  be  traced  as  a  part  of  a  particular  fund  or  lot  of  money,  or  as  part  of  a 
deposit  of  money  in  bank,  though  mingled  in  such  fund  or  deposit  w^ith  other 
money,  or  into  whatever  form  or  new  investment  the  proceeds  may  be  car- 
ried, whether  of  money  or  property,  provided  that  the  rights  of  third  parties 
have  not  intervened.  And  it  is  the  settled  rule  of  courts  of  law,  as  well  as  of 
courts  of  equity,  that,  "  where  property  is  tortiously  disposed  of  by  one  in- 
trusted with  it,  the  title  of  the  owner  of  the  property  so  misappropriated 
attaches  to  the  proceeds,  whatever  may  be  their  form,  whether  money  or  any- 
thing else ;  that  the  substitute  for  the  original  thing  follows  the  nature  of  the 
thing  itself  so  long  as  it  can  be  ascertained  to  be  such."  Taylor  v.  Plumer, 
3  M.  &  S.,  573;  Small  v.  Atwood,  1  Younge,  537;  Pennell  v.  DeflFell,  4  De  G., 
McN.  &  G,,  386 ;  Frith  v.  Cartland,  2  H.  &  M.,  241 ;  Van  Allen  v.  American 
Nat.  Bank,  1. 

Except  as  against  persons  who  have  parted  with  value  for  the  money  which 
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was  the  proceeds  of  the  propertj",  the  title  of  the  former  owner  of  the  property 
to  the  money  remains  unaflfected  so  long  as  he  can  trace  it. 

Money,  of  course,  is  lost  to  the  owner,  and  cannot  be  recovered,  or  the  re- 
ceiver held  liable  for  its  value,  if  he  took  it  in  good  faith,  without  notice  of 
any  other  title,  in  payment  of  a  debt,  or  for  the  purchase  of  property,  or  for 
other  valuable  consideration.  But  this  is  the  limit  of  the  distinction  between 
money  and  other  chattels.  See  Clarke  v.  Shee,  Cowp.,  200.  And  in  this 
case  the  learned  counsel  for  the  opposing  creditors  concedes  that  if  Morris 
Ketchum's  money  still  remained  in  the  bank  deposit  of  the  firm  he  couli 
recover  it. 

It  is  not  very  obvious  why,  if  the  firm  is  not  liable  to  an  action  for  money 
after  they  had  used  it,  they  can  justly  or  consistently  be  held  obliged  to  restore 
it  if  they  have  not  used  it,  bec(^use,  if  the  mode  in  which  they  took  it  does  not 
give  them  such  an  equity  in  it  as  will  enable  them  to  hold  it  against  the  true 
owner,  their  use  of  it  in  their  business  would  seem  to  give  them  no  new  equity 
or  right  in  it,  but  would  seem,  on  the  contrary,  to  subject  them  to  an  action 
for  money  had  and  received  for  having  disposed  of  another's  money  without 
authority,  if  it  be,  indeed,  the  case  that  it  was  still  his  so  that  he  could  recover 
it  in  specie. 

§  141.  Equity  of  innocent  partner  in  respect  of  money  hdd  in  trust  hy  his 
copartner  hut  misappropriated  hy  him  and  paid  into  thef/nn.     Cases  reviewed. 

But  the  real  question  after  all  is  whether  the  circumstances  under  which 
the  money  came  to  the  hands  of  the  firm  were  such  that  Franklin  M.  Eetchum, 
as  the  copartner  of  Belknap,  acquired  an  equity  in  it  or  right  to  keep  it  as 
being  apparently  Belknap's  money,  contributed  to  the  firm  by  him,  which 
oaght  to  prevent  a  suit  for  the  recovery  against  the  firm.  As  to  Belknap,  or 
the  firm,  if  his  interest  in  the  firm  were  alone  to  be  considered,  it  is  clear  that 
a  salt  could  be  maintained.  The  only  possible  equity  of  Franklin  M.  Ketchum 
in  the  money,  upon  its  being  paid  into  the  firm  by  Belknap,  which  will  take 
the  case  out  of  the  general  rule  that  would  allow  it  to  be  recovered  by  the 
owner,  grows  out  of  the  nature  of  money  as  stated  above.  This  equity  must 
be  based  on  the  fact  that  Belknap  paid  it  in  in  the  form  of  money,  and,  there- 
fore, that  his  copartner  had  the  right  to  rely  on  Belknap's  possession  of  it  as 
evidence  of  its  being  in  fact  his  money ;  for  this  is  the  only  distinction  that 
can  be  drawn  between  money  and  other  personal  property  in  such  a  case.  In 
other  words,  did  Franklin  M.  Ketchum,  so  far  as  it  was  received  on  ]iis  be- 
half, receive  it  in  payment  of  a  debt  or  for  some  other  valuable  consideration? 
The  counsel  for  the  opposing  creditor  relies  chiefly  on  two  cases,  which,  it  is 
claimed,  establish  the  general  position  that  if  one  partner  misapplies  trust 
funds  in  his  hands  by  paying  them  into  the  firm,  without  knowledge  of  the 
fraud  on  the  part  of  his  copartner,  the  firm  is  not  thereby  rendered  liable  to 
an  action  to  recover  the  money.  These  cases  are :  Ex  parte  Apsey,  3  Bro. 
C.  C,  266,  and  Jacques  t?.  Marquand,  6  Cow.,  497. 

The  case  of  Ex  parte  Apsey  was  before  Lord  Chancellor  Thurlow,  and  decided 
in  1791.  The  report  is  very  brief,  and  shows  the  following  facts :  On  the 
11th  of  February,  1790,  a  commission  of  bankruptcy  issued  against  one  Toey. 
The  petitioner  Apsey  and  Edward  Allen  were  chosen  his  assignees.  Edward 
Allen  and  James  Allen  were  partners  in  business,  and  in  April,  1791,  a 
joint  commission  in  bankruptcy  was  issued  against  them.  Edward  Allen, 
before  the  issue  of  the  commission  against  himself  and  his  partner,  received 
money  as  assignee  of  Toey,  which  he  had  paid  and  applied  in  discharge  of  the 
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debts  of  his  firm,  and  otherwise  used  in  their  firm  business.  The  question 
was  whether  Apsey,  as  assignee  of  Toey,  could  prove  for  the  money  so  used 
by  the  firm  of  Edward  and  James  Allen  against  their  joint  estate.  Proof  was 
refused,  and  upon  petition  to  the  lord  chancellor  the  decision  was  sustained. 

Counsel  for  the  petitioner  cited  the  cases  of  Boardman  v.  Mosman,  1  Bro. 
C.  C,  68,  and  Ex  parte  Clones,  2  Bro.  C.  C,  595.  But  the  lord  chancellor  said : 
''  In  the  latter  of  these  cases  the  partners  had  agreed  to  consolidate  the  sepa- 
rate debts  which  made  the  difference.  Here  one,  by  abusing  his  trust,  ad- 
vances the  money  to  the  partnership.  That  will  not  raise  a  contract  between 
the  partnership  and  the  person  whose  money  it  is."  , 

That  the  firm  will  be  liable  to  an  action  to  recover  the  money  where  the 
other  partner  knew  of  the  source  from  which  the  money  paid  in  was  derived, 
and  that  it  belonged  to  or  was  charged  with  a  trust  in  favor  of  another  party, 
on  the  ground  that  one  who  aids  in  the  perpetration  of  a  fraud  will  be  equally 
responsible  with  the  principal  wrong-doer,  is  sufficiently  obvious,  but  it  haa 
been  frequently  so  ruled.  Vanderwich  -y.  Summerel,  2  Wash.  C.  C,  41 ;  Hutch- 
inson V.  Smith,  7  Paige,  33;  En  parte  Walsin,  E.  &  B.,  414;  Smith  v.  Jameson, 
5  T.  E.,  601. 

It  would  be  no  answer  lo  the  owner  of  the  money  who,  waiving  the  tort, 
sued  for  money  lent,  or  money  had  and  received  to  his  use,  that  what  was  paid 
in  was  money,  or  that  money  has  no  ear-mark,  and  that  it  went  in  payment  of 
the  balance  due  from  the  partner  paying  it  to  his  copartner.  This  was  pre- 
cisely how  the  proceeds  of  plaintiffs  property  had  been  applied,  as  between 
the  copartners,  in  Vanderwich  -y.  Summerel,  ut  supra^  but  with  knowledge  of 
the  other  copartner,  and  he  was  compelled  to  account  for  it. 

But  it  is  entirely  consistent  with  the  case  of  Ex  parte  Apsey  that  the  inno- 
cent partner  knew  of  the  advance  of  the  money  to  the  firm  by  his  copartner, 
though  he  did  not  know  of  the  breach  of  trust  committed  by  him  in  paying  it 
in. '  It  is  also  wholly  consistent  with  that  decision  that  the  innocent -partner 
assented  to  and  accepted  this  payment  of  money,  and  relied  upon  its  being  the 
proper  money  of  his  copartner,  and  acted  upon  such  reliance  in  his  dealings 
with  his  copartner,  subsequent  to  the  advance  of  the  money  to  the  firm. 

If  these  facts  existed,  on  which  the  report  is  silent,  but  which,  perhaps,  may 
be  inferred,  upon  the  general  presumption  that  a  merchant  keeps  himself  in- 
formed as  to  his  own  business  affairs,  then  there  is  a  view  of  the  case  which 
gives  the  innocent  partner  an  equity  to  deny  his  liability  for*  the  money,  al- 
though his  firm  had  the  use  of  it.  In  such  a  case,  especially  if  the  partner 
paying  in  the  money  is  indebted  to  his  copartner  on  the  firm  accounts,  the  in- 
nocent copartner  may,  perhaps,  say  to  the  real  owner  of  the  money :  "  It  is 
true  this  was  your  money  and  my  firm  has  received  it,  and  given  no  consider- 
ation for  it  as  a  firm,  but  I  received  it  from  the  hands  of  my  copartner  as 
money.  The  law  allowed  me  to  rely  on  his  possession  of  it  as  proof  that  it  was 
his  own  money.  I  did  so.  I  applied  it  in  our  accounts,  to  the  discharge  of  his 
indebtedness  to  me,  on  firm  account.  I  forbore  to  press  him  to  make  good 
his  account.  I  have  dealt  with  him  ever  since  with  the  same  reliance  and  be- 
lief that  it  was  his  money.  I  have  kept  him  as  my  partner,  which  I  might 
not  otherwise  have  done.  I  have  given  him  credit,  and  now,  if  you  reclaim 
the  money  as  yours,  I  shall  be  injured  and  put  in  a  \^orse  position  for  having 
relied  on  his  possession  as  proof  of  his  title,  which,  by  law,  I  had  a  right  to  do, 
and  must,  by  the  law,  be  protected  in  doing." 

In  other  words,  if,  in  the  case  suppost^d,  the  innocent  copartner  has  an  indi- 
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vidual  equity,  by  reason  of  which  the  firm  should*  not,  on  account  of  his  rights, 
and  for  his  protection,  be  held  liable  for  the  receipt  and  appropriation  to  itself, 
without  consideration,  of  another  man's  money,  it  must  be  exactly  that  equity 
which  any  other  party  receiving  it  as  money  could  plead  on  his  behalf,  as 
against  the  owner,  to  wit,  that  he  has  received  it  in  payment  of  a  debt,  or  for 
the  purchase  of  something  of  value,  which  he  has  parted  with  in  exchange  for 
it,  or  that  he  will  suffer  some  injury  by  reason  of  his  relying  on  the  apparent 
title  made  by  the  actual  possession  of  it,  which  injury  may  be  equivalent  to 
the  parting  with  value.  For,  as  pointed  out  above,  and  illustrated  by  the  au- 
thorities cited,  money  is,  in  all  things,  a  chattel,  and  subject  to  the  law  which 
governs  other  chattels,  except  so  far  as  it  has  the  peculiar  attribute  of  money 
in  carrying  its  title  by  delivery  from  hand  to  hand,  and  that  exception  is  only 
made  on  grounds  of  public  policy  for  the  protection  of  those  who  take  it  as 
money. 

The  case  of  Ex  parte  Apsey,  therefore,  if  it  can  stand  as  an  authority  con- 
sistently with  more  recent  decisions,  is  not  an  authority  for  the  position  that 
the  firm  of  Eetchum  and  Belknap  could  defend  against  a  suit  by  Morris 
£etcham  for  his  money  misappropriated  by  Belknap  to  the  use  of  the  firm, 
since  here  it  is  clearly  proved  that  Fraiiklin  M.  Ketcfaum  did  not  even  know, 
till  the  fraud  itself  was  discovered  by  him  after  the  failure,  that  his  partner, 
Belknap,  had  paid  in  the  money  at  all.  It  appears  by  the  proofs  that  Belknap 
had  exclusive  charge  of  the  financial  affairs  of  the  firm,  and  the  raising  of 
money  for  its  use ;  that  he  alone  kept  the  books ;  that  Franklin  M.  Ketchum 
never  examined  the  books  or  knew  what  was  in  them ;  that  the  only  entries 
of  these  transactions  in  the  books  until  after  the  failure,  when  Belknap  wrote 
them  up,  was  the  memorandum  of  the  deposits  made  in  the  bank  account  of 
the  firm  in  its  check-book,  where  were  minuted,  among  other  sums  deposited, 
these  sums  in  question,  against  some  of  which  were  placed  the  initials  '^  M.  K.," 
denoting  to  Belknap  that  it  was  Morris  Ketchum's  money,  but  with  nothing  to 
show  whether  the  sums  deposited  were  moneys  Borrowed  or  received  for  debts 
due  the  firm  or  belonging  to  the  individual  partners.  !N'or,  so  far  as  appears, 
was  Belknap  ever  credited  in  his  account  on  the  firm's  books  with  these 
sums  as  money  contributed  by  him.  ]^or  does  it  appear  how  his  account 
stood  at  the  time  these  advances  by  him  to  the  use  of  the  firm  were  made. 

Thus,  a  more  complete  case  of  the  total  want  of  those  elements  which  are 
necessary  to  make  out  an  equity  on  Franklin  M.  Ketchum's  part  to  this  money^ 
on  the  ground  that  he,  as  between  himself  and  his  copartner,  took  it  as 
money,  could  not  well  be  made  out. 

If  it  is  suggested  that  the  mere  payment  of  money  into  the  firm  operated 
ip%o  facto^  and,  because  it  was  money,  as  a  discharge  of  that  amount  of  the 
indebtedness  of  Belknap  to  his  copartner,  whether  the  copartner  knew  of  it  or 
not,  and  whether  he  consented  to  it  or  not,  it  may  be  answered,  so  far  as  this 
case  is  concerned,  that  it  is  not  proved  that  Belknap  was  then  indebted  to  his 
copartner  in  account ;  but  if  the  parties  desire  to  have  the  true  state  of  that 
account  appear  in  case  of  an  appeal,  leave  will  be  given  to  show  the  facts. 
Bat  another  answer  is,  that  to  hold  that  payment  of  the  money  in,  without 
the  knowledge  and  consent  of  the  copartner,  operates,  because  it  is  money  that 
is  paid  in,  as  a  payment,  would  simply  be  to  apply  to  the  case  blindly,  and  with- 
out regard  to  its  reason  and  nature,  the  maxim  that  money  has  no  ear-mark. 

As  above  pointed  out,  this  rule  goes  no  further  than  this  in  protecting  the 
receiver  of  money  and  extinguishing  the  former  title :  that  the  title  changes 

VouXXIV— 14  209 


§  141.  PARTNERSHIP. 

only  where  the  money  is  recTeived  as  money,  with  the  honafide  belief  on  the 
part  of  the  receiver  that  it  was  the  money  of  the  party  paying  it.  Clearly, 
Franklin  M.  Ketchum,  if  his  rights  as  an  individual  in  his  relations  to  his  co- 
partner are  considered  —  and  it  will  be  observed  those  are  the  only  rights 
entitled  to  consideration  —  was  not  such  a  receiver  of  this  money.  It  must 
not  be  lost  sight  of  in  this  matter  that  if  the  firm  is  not  liable  for  the  money 
received  and  used  by  the  firm,  through  Belknap,  with  full  notice  of  the  rights 
of  Morris  Ketchum  in  it,  it  is  an  exception  from  the  well-settled  rules  of  the 
law  of  partnership,  which,  for  strong  reasons  of  public  policy  and  justice, 
make  the  act  of  one  partner  in  the  course  of  the  firm's  business  the  act  of  all, 
and  the  knowledge  of  the  one  partner,  in  the  like  case,  the  knowledge  of  all ; 
and  the  equity  of  the  innocent  partner  which  is  strong  enough  to  countervail 
and  override  this  well-settled  and  just  rule  of  law  must  be  a  real  equity,  based 
on  the  actual  existence  of  facts  w^hich  would  render  the  application  of  the 
ordinary  rule  of  law  in  the  particular  case  inequitable  and  unjust. 

The  suggestion,  in  Ex  parte  Apsey,  that  no  contract  arises,  cannot  be  under- 
stood as  basing  the  objection  merely  on  the  circumstance  that  there  is  no 
promise  to  repay  the  money  on  the  part  of  the  firm,  but  simply  that,  upon  the 
case  made,  no  implied  promise  is  raised  by  law ;  for  the  action  for  money  had 
and  received,  as  is  well  settled,  does  not  rest  on  privity  of  contract.  It  lies 
wherever  one  man  has,  or  has  received,  money  which,  ew  csquo  et  bono,  he  ought 
to  repay.  The  common  case  of  money  paid  under  mistake  of  fact  is  a  good 
illustration  of  this;  and  where  trover  will  lie  for  the  conversion  of  property, 
and  it  has  been  turned  into  money,  the  owner  may  waive  the  tort,  and  bring 
his  action  for  money  had  and  received.  In  such  a  case  the  law  implies  a  con- 
tract to  repay,  where  the  party  has  no  equity  to  retain  the  money  or  the  pro- 
ceeds of  property.  Scott  v.  Surman,  Willes,  404;  Mason  v.  Waite,  17  Mass., 
S63. 

What  is  meant  by  the  suggestion  of  the  learned  chancellor  is,  therefore, 
simply  that  the  case  was  not  one  in  which  the  law  would  imply  a  promise  to 
repay  the  money.  The  views  above  expressed,  as  to  the  necessity  of  the  re- 
ceiver of  money  having  given  a  valuable  consideration  of  some  kind  in  order 
to  hold  it,  or  protect  himself  against  an  action  for  it  if  spent,  and  as  to  the 
true  distinction  between  money  and  other  chattels,  are  confirmed  by  the  case 
of  Lime  Kock  Bank  v.  Plimpton,  17  Pick.,  160. 

The  case  of  Marsh  v.  Keating,  1  Bing.  N.  C,  198,  cannot,  I  think,  be  dis- 
tinguished in  principle  from  the  present  case.  One'  Fauntleroy,  a  partner  of 
the  defendants,  by  means  of  a  forged  power  of  attorney,  procured  the  transfer 
of  the  plaintiff's  stock  and  sold  the  same,  and -paid  the  proceeds  into  the  bank 
account  of  the  firm.  He  kept  the  pass-book  of  the  bank  in  his  own  custody, 
and  took  measures  to  prevent  the  deposit  from  being  entered  in  a  book  called 
"  the  house-book,"  which  was  accessible  to  the  defendants,  and  which,  in  the 
due  course  of  their  business,  should  have  shown  the  deposit  also. 

By  this  and  other  devices  he  concealed  entirely  from  his  copartners  the  re* 

ceipt  of  the  money,  and  afterwards  checked  it  out  himself  and  used  it  for  his 

own  purposes.    In  the  pass-book  it  was  entered  "  cash  per  Fauntleroy."    The 

defendants  reposed  great  confidence  in  Fauntleroy,  and  allowed  him  almost 

exclusively  to  attend  to  the  banking  business.    This  and  other  forgeries  being 

discovered  long  afterward,  and  Fauntleroy  having  been  executed  for  some 

other  forgery,  the  plaintiff  sued  defendants,  his  surviving  partners,  to  recover 

the  money  paid  into  the  bank.    They  were  shown  to  be  wholly  guiltless  of 
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the  fraud,  and  to  have  had  no  use  of  the  money,  except  that  it  had  been  paid 
into  their  bank  in  the  usual  course  of  their  banking  business  by  Fauntleroy. 
Xo  entry  of  the  money  appeared  in  any  of  the  books  of  the  firm  except 
the  pass-book,  and  that  they  never  saw,  and  never  in  fact  knew  of  the  deposit. 

The  defendants  were  held  liable  on  the  ground  that  the  firm  received  the 
plaintifiTs  money  and  had  it  under  their  control  Ijy  being  paid  into  their  bank 
account;  that  the  fraud  of  their  partner,  Fauntleroy,  afforded  no  answer  to 
the  plaintiff's  claim,  after  the  money  had  once  come  into  their  power.  The 
court  say :  "  It  must  be  admitted  that  they  were  so  far  imposed  upon  by  the 
acts  of  their  partner  as  to  be  ignorant  that  the  sum  above  mentioned  was  the 
produce  of  the  plaintiff's  stock;  but  it  is  equally  clear  that  the  defendants 
might  have  discovered  the  payment  of  the  money,  and  the  source  from  which 
it  was  derived,  if  they  had  used  the  ordinary  diligence  of  men  of  business. 
If  they  had  not  the  actual  knowledge  they  had  all  the  means  of  knowledge, 
and  there  is  no  principle  of  law  upon  which  they  can  succeed  in  protecting 
themselves  from  responsibility  in  a  case  wherein,  if  "actual  knowledge  was 
necessary,  they  might  have  acquired  it  by  using  the  ordinary  diligence  which 
their  calling  requires."  ^^ 

The  case  of  JEx  parte  Apsey  is  not  cited,  but  is  consistent  with  the  case  of 
Marsh  'o.  Keating,  that  if  the  defendants  had  known  of  the  payment  into  the 
bank,  and,  using  ordinary  diligence,  had  not  discovered  the  fraud,  and  had 
been  in  fact  misled,  by  the  payment  being  made  in  money,  into  believing  that 
the  money  was  Fauntleroy's,  and  had,  in  reliance  thereon,  dealt  with  him  as 
their  copartner  accordingly,  and  applied  it  to  his  account,  that  they  might 
have  been  relieved. 

The  case  discloses  that  the  plaintiff  was  a  customer  of  the  defendants'  firm, 
but  the  liability  of  the  defendants  is  not  rested  at  all  on  any  fiduciary  relation 
between  the  firm  and  the  plaintiff,  as  respects  her  stocks,  but  wholly,  as  it 
seems,  on  the  receipt  of  her  money. 

The  case  also  suggests  another  ground  on  which  the  firm  of  Ketchum  <fe 
Belknap  must  be  held  liable;  that,  as  Franklin  M.  Ketchum  deliberately  left 
to  his  copartner  all  that  part  of  the  business  which  related  to  the  raising  of 
money,  he  is  chargeable  with  the  knowledge  of  all  such  facts  as  he  might, 
with  ordinary  diligence  in  attending  to  his  business,  have  discovered.  He  con- 
stituted Belknap  his  agent  to  raise  money  for  the  firm.  It  seems  reasonable 
that  he  should  be  held  liable,  civilly,  of  course,  for  what  Belknap  did  in  that 
respect;  at  least,  so  far  as  he  might,  with  reasonable  diligence,  have  discov- 
ered the  facts.  He  did  not  seek  to  know  what  Belknap  did,  or  how  or  where 
he  got  money  for  the  firm.  The  rule  laid  down  in  Marsh  v.  Keating,  for  such 
a  case,  is  the  only  safe  rule  of  business,  since,  if  the  rule  were  otherwise,  part- 
ners might  purposely  keep  themselves  ignorant  of  what  their  partners  did,  in 
order  to  avail  themselves  of  their  frauds  by  .reason  of  their  ignorance,  and  it 
would  be  almost  impossible  to  detect  such  a  fraud.  Equity  helps  the  diligent. 
The  rule  is,  also,  in  accordance  with  the  principle  that  pervades  the  law  of 
principal  and  agent,  that  the  principal  is  liable,  civilly,  for  the  acts  of  his 
agent,  done  in  the  conduct  of  his  business. 

The  other  case  relied  on  by  the  opposing  creditor  is  Jacques  ^^  Marquand, 
6  Cow.,  497.  In  that  case  one  member  of  a  firm  had  misappropriated  the 
plaintiff's  property,  which  he  had  held  upon  a  special  trust,  and  had  used  the 
proceeds  in  paying  debts  of  the  firm;  and  he  pleaded,  in  abatement,  that 
the  other  partner  was  not  joined  as  a  defendant.    The  evidence  showed  that 
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Paulding,  the  defendant's  copartner,  lived  in  New  Orleans,  and  the  defendant 
in  New  York,  and  Paulding  knew  nothing  of  the  transaction.  The  court  cited 
JSx  parte  Apsey  for  support  of  the  general  proposition,  which  the  opposing 
creditors  maintain  here,  that  the  payment  of  money  into  the  firm  by  the 
guilty  partner  does  not  raise  an  implied  contract  to  repay  on  the  part  of  tho 
firm.  The  distinction  above  pointed  out  between  this  case  and  Apsey's  case 
existed  in  Jacques  v,  Marquahd,  but  it  was  not  adverted  to  by  the  court. 

The  real  point  in  the  case,  however,  was  not  whether  the  firm  was  liable, 
but  whether  Marquand  was  individually  liable.  The  firm  might  be  liable,  and 
yet  Marquand,  as  the  actual  wrong-doer,  who  first  misappropriated  the  money, 
might  still  continue  individually  liable.  But,  so  far  as  the  dicta  of  the  learned 
judge  are  inconsistent  with  the  views  herein  expressed,  as  applicable  to  the 
present  case,  I  am  unable  to  concur  in  them.  The  case  has  been  several  times 
cited  and  distinguished,  but  the  precise  case  seems  not  to  have  arisen  again. 
Whitaker  v.  Brown,  16  Wend.,  509 ;  Hutchinson  v.  Smith,  7  Paige,  33 ;  Willett 
V,  Stringer,  17  Abb.  N.  S.,  155.  The  chancellor,  in  Whitaker  v.  Brown,  seems 
to  take  pains  to  restrict  the  authority  of  Jacques  v.  Marquand  to  the  precise 
point  that  the  defense  of  non-joinder  was  not  good,  and  the  later  cases  in 
which  it  is  cited  certainly  add  nothing  to  its  authority. 

§  142.  Liability  of  f/rm  not  affected  by  the  fact  that  guilty  partner  drew  the 
money  out  after  depositing  it 

The  point  made  by  the  opposing  creditors,  that  Franklin  M.  Ketchum,  or 
the  firm,  is  not  liable  because  Belknap,  after  the  deposit  of  these  moneys, 
drew  out  all  or  some  of  them  for  his  own  personal  uses,  is  untenable.  If,  by 
the  receipt  of  the  money,  the  firm  was  made  chargeable  with  it,  it  is  no  an- 
swer that  the  firm  was  afterwards  robbed  of  it,  or  a  part  of  it;  much  less 
that  a  member  of  the  firm,  being  authorized  to  draw  checks  on  the  firm's 
bank  account,  abused  that  authority  by  drawing  for  purposes  not  authorized 
by  the  agreement  between  the  partners.  If  any  authority  is  needed  for  this 
proposition,  the  case  of  Marsh  v.  Keating,  cited  above,  which  was  a  much 
harder  case  than  this  for  the  deceived  partner,  is  sufficient. 

§  143.  Summing  up.  Diatvfiction  noted  between  paying  money  into  the  firm, 
and  appropriating  checks  and  securities  to  the  use  of  the  firm. 

The  claims,  therefore,  of  Morris  Ketchum,  set  forth  in  the  proofs  of  debt, 
those  proofs  being  properly  amended,  unless  amendment  shall  be  waived,  most 
be  sustained  on  the  ground  that  Franklin  M.  Ketchum,  the  innocent  partner, 
on  the  facts  proved,  appears  to  have  no  equity  to  avail  himself  of  the  pay- 
ment of  the  money  to. the  firm,  as  a  payment  between  himself  and  his  copart- 
ner of  money  in  settlement  or  adjustment  of  any  balance  due  to  him  on  account 
of  the  partnership  business,  or  as  a  payment  of  money  to  him  upon  any  con- 
sideration whatever,  in  receiving  which  he  relied  upon  his  copartner's  posses- 
sion as  proof  of  ownership. 

They  must  also  be  sustained  on  the  further  ground  that  Franklin  M.  Ketchum 
gave  his  copartner  full  and  unrestricted  authority  to  raise  more  money  for  the 
use  of  the  firm,  without  exercising  any  supervision  over  his  acts  in  that  respect, 
and  without  inquiring  or  seeking  to  discover  how  and  from  what  sources  his 
copartner  raised  money  for  the  firm ;  that,  therefore,  he  is  liable  by  the  law  of 
principal  and  agent  for  the  acts  of  his  agent  done  in  the  performance  of  this 
agency,  whether  in  the  making  of  contracts  or  in  the  tortious  intermeddling 
with  the  property  of  others,  including  money,  at  least  to  the  extent  to  which 
he  could,  by  reasonable  inquiry,  have  ascertained  the  truth ;  and  in  this  case 
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the  circumstances  warrant  the  inference  that  a  very  slight  attention  on  his 
part  to  the  business  would  have  discovered  to  him  the  source  from  which  the 
money  came. 

But,  while  the  entire  claims  must  be  sustained  on  these  grounds,  it  is  evident 
that  the  transfer  of  the  money  from  Morris  Ketchum's  bank  account,  and  the 
hypothecating  of  his  securities  for  a  loan  to  the  firm,  must  be  sustained  on 
other  grounds.  These  were  not,  either  in  form  or  substance,  payments  of 
money  into  the  firm  by  Belknap  within  the  rule  in  Apsey's  case,  whatever  may 
be  the  extent  and  limits  of  that  rule. 

The  checks  drawn  against  Morris  Ketchum's  bank  account  have,  by  consent 
of  counsel,  been  produced  since  the  argument,  and  it  appears  that  they  were 
checks  signed  "Morris  Ketchum,  per  T.  Belknap,  Jr.,* Attorney,"  and  payable 
to  the  order  of  "  Ketchum  &  Belknap." 

The  deposit  of  these  checks  with  other  funds  in  the  bank  was  an  act  of 
Belknap  in  the  regular  course  of  the  business  of  the  firm.  Franklin  M.  Ketchum, 
as  a  partner,  is  clearly  chargeable  with  notice  of  the  form  of  the  deposit  and 
of  the  form  of  the  checks  deposited,  for  that  deposit  was  unquestionably  a 
firm  transaction,  and  the  checks  on  their  face  do  not  import  any  title  to  the 
money  in  Belknap.  On  the  contrary,  they  show  that  up  to  the  ver}^  moment 
of  the  deposit  the  mone}''  deposited  was  Morris  Ketchum's  money.  All  that 
the  papers  on  their  face  and  the  acts  of  Belknap  purport  to  show  is  that  Morris 
Ketchum  had  this  money  in  the  Fourth  National  Bank,  and  that  it  was 
his  own  money,  and  that  Belknap,  by  drawing  the  check,  represented  that  he 
had  authority  from  Morris  Ketchum  to  draw  it  out  and  pay  it  into  the  firm  of 
Ketchum  &  Belknap,  but  whether  as  a  loan  or  as  a  gift,  or  in  payment  of  a 
debt  due  to  the  firm,  neither  the  papers  nor  the  account  show  at  all. 

While,  therefore,  if  Franklin  M.  Ketchum  had  seen  the  checks,  he  might 
possibly  have  been  misled  into  believing  that  Morris  Ketchum  had  given  Bel- 
knap authority  to  draw  out  the  money  and  pay  it  into  the  firm,  it  would  have 
been  his  own  folly ;  and  it  would  not  have  been  any  proper  inference  to  be 
drawn  from  the  facts  if  he  had  concluded  that  the  mone}'^  had  in  any  way 
become  Belknap's.  If  Belknap  had  deceived  him  as  to  his  authority,  so  far  as 
the  form  of  the  check  imports  authority,  it  would  have  been  clearly  his  mis- 
fortune and  would  not  have  aflfected  Morris  Ketchum's  rights.  Besides,  there 
was  no  payment  of  mone}^  to  the  firm  till  the  check  wjis  collected,  and  this 
was  done  by  the  firm.  In  fact,  both  deposits  were  in  the  same  bank,  and  the 
transaction  was  a  transfer  from  the  account  of  one  depositor  to  that  of  the 
other.  That  transfer  was  effected  after  or  simultaneously  with  the  deposit  of 
the  checks. 

That  the  deposit  "of  the  checks  by  Belknap  was  a  firm  transaction,  done  by 
him  as  a  partner,  and  not  by  him  as  an  individual,  is  too  plain  for  argument. 
By  that  very  act,  and  as  an  inseparable  part  of  it,  and  not  before  it,  in  order 
of  time,  the  money  of  Morris  Ketchum  was  appropriated  to  the  use  of  the 
firm.  It  is  impossible  to  say  that  the  deposit  was  an  act  of  the  firm  and  the 
transfer  of  the  money  was  not.  The  two  things  may  be  abstractly  considered 
as  separate  acts,  but  they  were  in  reality  one  act,  and  the  firm  cannot  take 
the  benefit  of  the  one  without  being  responsible  for  the  other. 

The  case  thus  differs  from  the  case  of  the  proceeds  of  the  securities  sold  and 
the  money  afterwards  paid  in.  In  that  case  Belknap  individually  converted 
the  property  into  money,  and  then,  having  the  money  in  hand,  paid  it  in. 
Here  Belknap  never  had  the  money,  or  what  purported  to  be  the  money,  held 
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by  him  as  his  own,  but  he  held  what  purported  to  show  that  the  money  be- 
longed to  the  firm,  or  to  Morris  Ketchum,  himself;  and  the  firm,  not  Belknap 
individually,  converted  the  money,  and  appropriated  it  to  their  own  use.  If 
the  checks  had  been  drawn  by  Morris  Ketchum,  payable  to  Belknap's  order, 
and  by  him  indorsed  to  the  firm,  there  might  be  some  ground  for  holding  that 
the  firm  received  money  from  Belknap;  but  on  these  facts  they  received  what 
did  not  purport  to  be  his  money,  and  cannot,  as  to  this  part  of  the  case,  invoke 
in  their  defense  the  rule  that  they  are  not  liable  to  repay  money  paid  in  by  a 
partner,  which  in  fact  belongs,  without  the  knowledge  of  the  other  partner,  to 
a  third  party. 

Similar  considerations  apply  to  the  stocks  hypothecated  to  the  bank  for  a 
loan.  The  raising  of  m<)ney  by  a  loan  was  a  firm  transaction,  especially  com- 
mitted by  the  firm  to  Belknap.  He  pledged  certain  securities,  which  may  be 
assumed  to  be  in  such  form  that  they  passed  by  delivery.  He  presented  them 
to  the  bank  in  this  form.  Kothing  else  appears  as  to  any  representation  of 
title.  The  borrowing  and  the  pledge  were  one  act.  The  firm  converted  the 
securities  by  hypothecating  them.  One  of  the  partners,  as  a  member  of  the 
firm,  handed  them  to  the  bank  as  securities  of  the  firm. 

The  transaction  did  not  purport  on  its  face  that  the  securities  were  Belknap's, 
but  rather  that  they  were  the  firm's.  If  Franklin  M.  Ketchum  had  been  pres- 
ent and  witnessed  the  transaction  there  would  have  been  no  more  reason  for 
him  to  conclude*  that  they  were  Belknap's  than  that  they  were  the  firm's. 
The  ordinary  presumption  that  a  man  knows  his  own  business,  and,  therefore, 
that  he  knew  the  firm  owned  no  such  property,  cannot  be  drawn  in  this  case, 
because,  on  the  proofs,  Franklin  M.  Ketchum  knew  and  sought  to  know  noth- 
ing of  the  financial  affairs  of  the  firm.  He  left  aU  that  to  Belknap.  The  firm 
bought  and  sold  and  held  in  their  own  right  stocks.  For  aught  that  Franklin 
M.  Ketchum  knew,  Belknap  might  have  bought  these  stocks  for  the  firm. 
T|ie  circumstances  were  not  such,  if  they  had  been  known  to  him,  as  to  justify- 
any  inference  that  the  securities  were  contributed  to  the  firm  by  Belknap.  I 
see  no  reason,  therefore,  why  the  firm  should  not  be  held  liable  for  the  con- 
version of  these  securities. 

It  is  unnecessary  to  consider  the  further  question  raised  and  argued,  whether 
the  entry  of  these  claims  as  debts  in  the  bankrupt's  schedules  were  such  an 
adoption  of  them  as  would  alone  make  the  firm  liable.  The  proofs  of  debt 
xnay  be  amended  conformably  to  this  opinion,  then  stand  as  valid  claims. 

LOCKWOOD  V.  COMSTOCK. 
(Circuit  Court  for  Michigan:  4  McLean,  888,  884.     1848.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  is  a  motion  for  a  new  trial  reserved  for  a  full 
bench.  The  suit  was  brought  by  plaintiff,  as  indorsee  of  two  promissory  notes, 
dkled  September  1,  1839,  against  defendants,  as  makers,  under  the  firm  of 
Charles  Bissell  &  Co.  It  was  in  evidence  that  the  firm  was  dissolved  October 
29, 1838,  of  which  payees  had  personal  notice  prior  to  the  making  of  the 
notes.  They  were  given  for  a  debt  due  by  the  firm  by  Bissell,  without  any 
authority  from  Comstock  to  use  the  partnership  name.  The  following  adver- 
tisement of  the  dissolution  of  the  partnership  was  published  in  the  Daily- 
Advertiser,  of  Detroit,  a  paper  of  general  circulation,  October  31,  1838: 
"Dissolution."     "The  copartnership  heretofore  existing  under  the  firm  of 
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Charles  Bissell  &  Co.  is  this  day  dissolved  by  mutual  consent.  The  business 
will  hereafter  be  continued  by  Charles  Bissell,  who  is  duly  authorized  to  settle 
all  demands  in  favor  or  against  said  firm."  "  Detroit,  October  29,  1838. 
Signed,  Charles  Bissell,  H.  II.  Comstock." 

It  is  ai^ued,  1.  That  the  dissolution  of  the  partnership  put  an  end  to  the 
power  of  Bissell  to  use  the  partnership  name.  Bell  v.  Morrison,  1  Pet.,  370 ; 
Gillet  t>.  At  wood,  2  Doug. ;  Story  on  Partnership,  458,  472-4 ;  Go  w,  253-4. 
Second  ground.  That  the  terms  in  which  the  dissolution  was  announced  to  the 
public  did  not  authorize  Bissell  to  use  the  name  of  his  former  partner. 

§  144.  After  dissolution  of  a  partnership  neither  partner  can  bind  the  other 
in  a  new  contract  hy  note  or  otherwise. 

The  question  is  well  settled  in  this  country  that,  after  the  dissolution  of  a 
partnership,  the  partnership  name  cannot  be  used  by  either  partner  in  the 
creation  of  a  new  contract.  That  power  existed  during  the  partnership,  but 
its  dissolution  terminated  it.  The  name  cannot  be  used  in  giving  a  note  for  a 
debt  due  by  the  late  firm.  For  that  would  be  a  new  contract,  variant  from 
that  which  was  entered  into  during  the  partnership.  This  power  to  use  the 
name  of  Comstock  was  clearly  not  given  in  the  notice  of  dissolution.  It 
authorized  Bissell,  who  continued  the  business,  'Ho  settle  all  demands  in  favor 
or  against  said  firm."  But  it  did  not  authorize  him  to  use  the  name  of  his 
late  partner  in  entering  into  a  new  contract.  To  settle  was  to  ascertain  the 
balance  due  and  pay  it,  but  not  to  give  a  note  or  any  other  obligation.  The 
motion  for  a  new  trial  is  granted. 

BISPHAM  V.  PATTERSON. 
(Circuit  Court  for  Indiana:  2  McLean,  87-92.    1840.) 

Opinion  of  the  Coubt. 

Statembnt  of  Fachds. —  This  is  an  action  of  assumpsit^  brought  against  the 
defendants  as  partners.  The  writ  was  served  on  Patterson,  but  the  marshal 
returned  non  est  as  to  Walter, 

The  plaintiff  introduced,  as  evidence,  the  letter  of  Patterson  acknowledging 
the  justice  of  the  account  on  which  the  action  was  brought.  This  was  objected 
to  as  evidence,  on  the  ground  that  the  letter  was  written  after  the  dissolution 
of  the  partnership,  and  that  it  is  not,  therefore,  evidence  to  establish  a  part- 
nership demand.  But  the  circuit  judge  observed  that  the  evidence  would  be 
received  as  competent,  and  the  point  would  be  considered,  if  necessary,  on  a 
motion  for  a  new  trial. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  question  of  the  admissi- 
bility of  the  evidence  is  now  brought  before  the  court  on  a  motion  to  set  aside 
the  verdict. 

§  145.  Dedaration  made  hy  one  of  several  joint  parties  johvtly  interested  is 
evidence  against  all. 

It  is  a  general  principle  that,  in  a  civil  suit  by  or  against  several  persons, 
who  are  proved  to  have  a  joint  interest  in  the  decision,  a  declaration  made  by 
one  of  those  persons,  concerning  a  material  fact  within  his  knowledge,  is  evi- 
dence against  him  and  against  all  who  are  parties  with  him  in  the  suit.  1  Phil. 
Ev.,  92;  11  East,  589. 

§  146.  Admission  by  partner  is  evidence  to  bind  thef/rm. 

So,  in  an  action  by  several  partners,  the  admission  by  one  is  evidence  against 
alL    1  Manle  &  Selw.,  249.    And  where  an  action  is  brought  against  partners, 
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the  fact  of  partnership  being  proved,  the  admissions  of  any  one  of  the  defend- 
ants is  evidence  to  charge  the  firm.  1  Phil.  Ev.,  92;  1  Stark.  H".  P.,  6,  81;  4 
Conn.,  338;  15  John.,  409;  2  Wash.,  6,  390;  2  Har.  &  John.,  474,  477;  3  J.  J. 
Marsh.,  498,  500. 

§  147.  In  England  admission  hy  partner  after  dissolution  is  competent  evi- 
dence against  the  other  partners.     This  is  correct  on  principle. 

And  in  England  it  is  held  that  the  admission  of  a  partner,  though  not  a  party 
to  the  suit,  is  evidence  against  another  partner,  who  is  sued  as  to  joint  con- 
tracts, during  the  partnership,  whether  made  after  the  determination  of  the 
partnership  or  before.  1  Phil.  Ev.,  93;  1  Taunt.,  104;  2  Doug.,  661;  2  H. 
Black.,  340;  2  John.,  667;  1  Gall,  630;  1  Barn.  &  Ores.,  169;  2  Barn.  <fe  Ores., 
29;  2  Bing.,  306;  Cady  v.  Chepherd,  11  Eich.,  400.  And,  in  the  case  of  Pritch- 
ard  V.  Draper,  1  Russ.  &  Mylne,  191,  which  was  decided  by  Lord  Brougham^ 
it  was  held  that,  though  the  admission  of  one  of  the  partners  be  not  only  made 
after  the  dissolution,  but  be  of  a  payment  which  was  made  to  him  after  the 
dissolution,  the  evidence  may  be  received  to  bind  the  other  partner.  No  rule 
of  evidence  seems  to  be  better  settled  in  the  English  courts  than  this,  and  it  is 
conceived  to  be  settled  on  sound  principles. 

The  dissolution  of  the  partnership  cannot  aflfect  the  relation  which  the  firm 
bears  to  its  creditors.  The  individuals  composing  it  are  liable  as  partners ; 
and,  if  they  are  thus  bound,  why  should  not  the  demand  be  established  by  the 
same  evidence  as  before  the  dissolution?  The  partnership  continues  in  all  its 
force,  as  it  regards  the  particular  transaction;  and  it  would  seem  to  be  an 
anomaly  that  the  act  of  the  parties,  defendants,  should  change  the  rule  of  evi- 
dence on  which  their  liability  is  to  be  established. 

It  is  argued,  that  it  would  be  dangerous  to  the  interests  of  partners,  if,  after 
the  dissolution,  the  admissions  of  one,  in  relation  to  a  prior  and  partnership 
transaction,  should  be  evidence  against  the  firm.  That  on  this  ground  it 
would  be  in  the  power  of  each  individual  that  composed  the  late  firm  to  make 
it  responsible  for  his  private  debts. 

If  there  be  any  force  in  this  argument,  it  goes  against  the  principle  which 
admits  the  confessions  of  one  partner  as  evidence  to  bind  the  others  during 
the  partnership.  Now,  this  rule  is  believed  to  be  nowhere  controverted.  It 
has  been  found  safe  in  practice.  But,  if  there  be  danger  in  receiving  the  ad- 
missions of  a  late  partner,  as  evidence,  in  relation  to  a  partnership  transac- 
tion, the  danger  must  be  much  greater  to  receive  such  admissions,  as  evidence, 
during  the  partnership. 

In  the  latter  case,  the  admissions  may  go  to  create  an  obligation  on  the 
firm  for  an  individual  transaction ;  whilst  the  former  can  only  relate  to  trans- 
actions prior  to  the  dissolution.  Admissions,  under  such  circumstances,  could 
rarely,  if  ever,  go  to  prejudice  the  rights  of  the  late  firm.  A  hona  fide  indi- 
vidual transaction,  originally,  could  not  easily,  by  the  confession  of  a  late 
partner,  be  established  against  the  firm.  The  danger  consists  in  the  power  of 
the  individual,  at  the  time  of  the  transaction,  to  give  it  a  form  which  shall 
bind  the  firm. 

§  148*  By  the  weight  of  American  authority  the  admissions  of  one  of  <t 
firm  made  after  dissoltUion  cannot  bind  a  former  partner. 

But  this  is  a  question  to  be  decided  by  the  force  of  authority,  and  not  of 

reason.    The  weight  of  American  authority  is  against  the  English  rule  on 

this  subject.    In  the  cases  of  Hackley  v.  Patrick,  3  John.,  5^6 ;  Walden  v. 

Sherburne,  15  John.,  409 ;  Shelton  v,  Cocke,  3  Mun.,  191 ;  Walker  v.  Duberry, 
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1  Marsh.,  189;  9  Cowan,  57;  Baker  v.  Stackyole,  9  Cowan,  420,  434;  Chardon 
V.  Calder  &  Co.,  3  Const.  Eep.  (South  Carolina),  685 ;  White  v.  The  Union  Ins. 
Co.,  1  Nott  &  M'Cord,  561;  Fisher's  Ex'rs  v.  Tuoker's  Ex'rs,  1  MoCord's  Ch., 
171-2;  Ward  v.  Howell  et  al.,  5  Har.  &  John.,  60;  2  Black,  872,  the  rule 
seems  to  be  settled  that,  after  the  dissolution,  the  admission  of  a  partner  is 
not  evidence  to  charge  the  late  firm. 

And,  in  the  case  of  Clementson  v,  Williams,  8  Cranch,  72,  th^  court  held 
that  the  acknowledgment  of  one  partner,  after  the  dissolution  of  the  partner- 
ship, is  not  sufficient  to  take  a  case  out  of  the  statute  of  limitations.  And,  in 
the  case  of  Bell  v,  Morrison,  1  Pet.,  373,  the  court  held  that,  after  a  dissolu- 
tion of  partnership,  no  partner  can  create  a  cause  of  action  against  the  other 
partners,  except  by  a  new  authority,  communicated  to  him  for  that  purpose. 
It  is  wholly  immaterial  what  is  the  consideration  which  is  to  raise  such  cause 
of  action ;  whether  it  be  supposed  a  pre-existing  debt  of  the  partnership,  or 
any  auxiliary  consideration,  which  might  prove  beneficial  to  them.  Unless 
adopted  by  them,  they  are  not  bound  by  it. 

The  case  of  Bell  v.  Morrison  presented  the  question  whether,  after  the  dis- 
solution, the  acknowledgment  of  a  partner  took  the  case  out  of  the  statute  of 
limitations;  but  Mr.  Justice  Story,  who  delivered  the  opinion  of  the  court, 
considers  the  case  very  much  at  large,  and  takes  occasion  to  say  that  the  N"ew 
York  doctrine  was  well  founded.  He,  it  is  true,  remarks  that,  whether  the 
confessions  of  a  late  partner  can,  for  any  purpose,  be  admitted  as  evidence  to 
charge  the  firm,  was  a  question  not  before  the  court,  though  it  had  been  dis- 
cussed by  the  counsel  on  both  sides ;  but,  as  its  determination  was  not  neces- 
sary in  the  case,  it  would  not  be  decided.  But  the  course  of  his  reasoning 
has  so  direct  a  bearing  on  this  question,  and  so  clearly  shows  the  view  of  the 
court,  that  unless  we  close  our  eyes,  we  cannot  escape  from  the  effects  of  it. 

I  have  read  this  opinion  more  than  once,  under  the  strongest  conviction  in 
favor  of  the  English  rule,  and  with  a  sincere  desire  to  follow  it,  but  the  lan- 
guage of  the  opinion  is  so  decisive  and  authoritative  that  I  am  forced  to  adopt 
the  New  York  rule.  The  court  do  not,  in  technical  language,  adjudge  that 
the  admissions  of  a  late  partner  cannot  be  received  as  evidence,  but  they  say 
that  the  New  York  rule  is  a  sound  one,  and  they  sustain  its  reasonableness 
and  propriety.  And  this  rule  was  shown  to  be  the  foundation  of  all  the  Amer- 
ican decisions  on  the  question. 

I  looked  to  this  opinion  with  the  more  earnestness,  as  my  brother  Story*  in 
the  case  cited  from  Gallison,  had  followed  the  English  rule;  the  judgment  in 
which  case  was  taken  to  the  supreme  court  and  affirmed.  This  point,  however, 
though  made,  does  not  seem  to  have  been  expressly  decided  by  the  supreme 
court.  There  were  several  other  points  on  which  the  case  turned,  but  it  is 
difficult  to  perceive  how  the  judgment  could  have  been  affirmed,  without  ruling 
this  point. 

A  distinction  is  drawn  by  the  supreme  court  between  receiving  the  admis- 
sions of  a  late  partner  to  take  the  partnership  debt  out  of  the  statute,  and  as 
merely  evidence  of  the  debt.  That  to  take  a  case  out  of  the  statute  a  new 
obligation  must  be  imposed  on  the  late  firm,  which  cannot  be  done  by  the  ac- 
knowledgments of  a  lat«  partner. 

In  England,  it  is  said,  the  courts  on  recent  occasions  have  been  in  the  habit 
of  considering  that  the  effect  of  an  acknowledgment  of  the  debt,  made  by  the 
defendant,  is  to  create  a  fresh  promise,  and  not  to  revive  the  promise  which  is 
barred  by  the  statute.     1  Phil.  Ev.,  138;  Tanner  v.  Smart,  6  Barn.  &  Cres., 
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606.  But  a  contrary  doctrine  is  held  in  Pittam  v.  Foster,  1  Barn.  &  Cres.,  24:8 ; 
Hunt  V.  Parker,  1  Barn.  &  Aid.,  93 ;  Ay  ton  v.  Bolt,  4  Bing.,  105 ;  3  Bing.,  329, 
638. 

In  the  cases  of  Shelton  v,  Cocke,  8  Mun.,  191,  and  Smith  v,  Ludlow,  6  John., 
267,  it  was  held  that  the  admission  of  a  debt  by  one  of  several  partners,  made 
after  the  dissolution,  will  take  the  debt,  so  admitted,  out  of  the  statute  of  lim- 
itations, thcMgh  the  original  debt  cannot  be  so  proved. 

In  the  case  of  Fisher's  Ex'rs  v.  Tucker's  Eepresentatives,  1  McOord's  Ch,,  169, 
the  court  say,  the  admission  or  promise  of  a  surviving  partner  will  not  even 
take  the  debt  out  of  the  statute  of  limitations,  as  to  the  estate  of  the  deceased 
partner;  much  less  would  it  prove  an  original  debt. 

Amidst  this  conflict  of  authority  I  yield  my  conviction  in  favor  of  the  Eng- 
lish rule  to  the  authority  of  the  case  of  Bell  v.  Morrison.  The  verdict  is  set 
aside  and  a  new  trial  granted. 

HALL  V.  LANNING. 
(1  Otto,  160-171.    1876.) 

Ebbor  to  TJ.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mb.  Justice  Bbadlky. 

Statement  of  Facts. —  The  question  to  be  decided  in  this  case  is  whether, 
after  the  dissolution  of  a  copartnership,  one  of  the  partners  in  a  suit  brought 
against  the  firm  has  authority  to  enter  an  appearance  for  the  other  partners 
who  do  not  reside  in  the  state  where  the  suit  is  brought,  and  have  not  been 
served  with  process;  and,  if  not,  whether  a  judgment  against  all  the  partners, 
founded  on  such  an  appearance,  can  be  questioned  by  those  not  served  with 
procesa  in  a  suit  brought  thereon  in  another  state. 

§  149,  Jurisdiction  of  court  of  another  state  to  render  a  judgment  relied  on 
is  always  open  to  inquiry. 

We  recently  had  occasion,  in  the  case  of  Thompson  v.  Whitman,  18  Wall., 
457  (JuDG.,  §§  1131-33),  to  restate  the  rule  that  the  jurisdiction  of  a  foreign 
court  over  the  person  or  the  subject-matter  embraced  in  the  judgment  or  de- 
cree of  such  court  is  always  open  to  inquiry ;  and  that,  in  this  respect,  the  court 
of  another  state  is  to  be  regarded  as  a  foreign  court.  We  further  held,  in  that 
case,  that  the  record  of  such  a  judgment  does  not  estop  the  parties  from  de- 
manding such  an  inquiry.  The  cases  bearing  upon  the  subject  having  been 
examined  and  distinguished  on  that  occasion,  it  is  not  necessary  to  examine 
them  again,  except  as  they  may  throw  light  on  the  special  question  involved 
in  this  cause.  In  the  subsequent  case  of  Knowles  v.  The  Gas-Light  Co.,  19 
Wall.,  58  (JuDG.,  §§  1137-38),  we  further  held,  in  direct  line  with  the  decision 
in  Thompson  v.  Whitman,  that  the  record  of  a  judgment  showing  service  of 
process  on  the  defendant  could  be  contradicted  and  disproved. 

§  150.  A  mefinher  of  a  partnership  residing  in  one  state  cannot  be  rendered 
personally  liable  in  a  suit  brought  in  another  state  against  him  and  his  copart- 
nerSy  in  which  suit  he  is  not  but  his  copartners  are  served  with  process^  although 
the  law  of  the  latter  state  authorizes  judgm,ent  against  him. 

It  is  sought  to  distinguish  the  present  case  from  those  referred  to,  on  the 
ground  that  the  relation  of  partnership  confers  upon  each  partner  authority, 
even  after  dissolution,  to  appear  for  his  copartners  in  a  suit  brought  against 
the  firm,  though  they  are  not  served  with  process,  and  have  no  notice  of  the 
suit.    In  support  of  this  proposition,  so  far  as  relates  to  any  such  authority 
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after  dissolution  of  the  partnership,  we  are  not  referred  to  any  authority  di- 
rectly in  point;  but  rehance  is  placed  on  the  powers  of  partners  in  general, 
and  on  that  class  of  cases  which  affirm  the  right  of  each  partner,  after  a  dis- 
solution of  the  firm,  to  settle  up  its  business.  But,  in  our  view,  appearance  to 
a  suit  is  a  very  different  thing  from  those  ordinary  acts  which  appertain  to  a 
general  settlement  of  business,  such  as  receipt  and  payment  of  money,  giving 
acquittances,  and  the  like.  If  a  suit  be  brought  against  all  the  partners,  and 
only  one  of  them  be  served  with  process,  he  may  undoubtedly,  in  his  own  de- 
fense, show,  if  he  can,  that  the  firm  is  not  liable,  and  to  this  end  defend  the 
suit.  But  to  hold  that  the  other  partners,  or  persons  charged  as  such,  who 
have  not  been  served  with  process,  will  be  bound  by  the  judgment  in  such  a 
case,  which  shall  conclude  them  as  well  on  the  question  whether  they  were 
partners  or  not  when  the  debt  wa§  incurred  as  on  that  of  the  validity  of  the 
debt,  would,  as  it  seems  to  us,  be  carrying  the  power  of  a  partner,  after  a  dis- 
solution of  the  partnership,  to  an  unnecessary  and  unreasonable  extent 

The  law,  indeed,  does  not  seem  entirely  clear  that  a  partner  may  enter  an 
appearance  for  his  copartners  without  special  authority,  even  during  the  con- 
tinuance of  the  firm.  It  is  well  known  that  by  the  English  practice,  in  an 
action  on  any  joint  contract,  whether  entered  into  by  partners  or  others,  if 
any  defendant  cannot  be  found,  the  plaintiff  must  proceed  to  outlawry  against 
him  before  he  can  prosecute  .the  action;  and  then  he  declares  separately  against 
those  served  with  process,  and  obtains  a  separate  judgment  against  them,  but 
no  judgment  except  that  of  outlawry  against  the  defendant  not  found.  1 
Chitty's  Plead.,  42;  Tidd's  Prac,  ch.  vii,  p.  423,  9th  ed.  A  shorter  method  by 
distringas  in  place  of  outlawry  has  been  provided  by  sonie  modern  statutes, 
but  founded  on  the  same  principle.  !N'ow,  it  seems  strange  that  this  cumbrous 
and  dilatory  proceeding  should  be  necessary  in  the  case  of  partners,  if  one 
partner  has  a  general  authority  to  appear  in  court  for  his  copartners.  On  the 
basis  of  such  an  authority,  had  it  existed,  the  courts,  in  the  long  lapse  of  time, 
ought  to  have  found  some  means  of  making  service  on  one  answer  for  service 
on  all.  But  this  was  never  done.  In  this  country  it  is  true,  as  will  presently 
be  shown,  legislation  to  this  end  (applicable,  however,  to  all  joint  debtors)  has 
been  adopted;  but  it  is  generally  conceded  that  a  judgment  based  on  such  serv- 
ice has  full  and  complete  effect  only  as  against  those  who  are  actually  served. 
Further  reference  to  this  subject  will  be  made  hereafter. 

It  must  be  conceded,  however,  that  the  general  authority  of  one  partner  to 
appear  to  an  action  on  behalf  of  his  copartners,  during  the  continuance  of  the 
firm,  has  been  asserted  by  several  text-writers.  Gow  on  Partn.,  163;  CoUyer 
oa  Partn.,  sec.  441 ;  Parsons  on  Partn.,  174,  note.  But  the  assertion  is  based 
oxk  somewhat  slender  authority.  We  find  it  first  laid  down  in  Gow,  who  re- 
fers to  a  dictum  of  Sergeant  Dampier,  made  in  the  course  of  argument  (7  T.  E., 
207),  and  to  the  case  of  Morley  v.  Strombong,  3  Bos.  &  Pull.,  254,  where  the 
court  refused  to  discharge  partnership  goods  taken  on  a  distringas  to  compel 
the  appearance  of  an  absent  partner,  unless  the  partner  who  was  served  would 
enter  an  appearance  for  him.  As  to  this  case,  it  may  be  said  that  it  is  not 
improbable  that  the  home  partner  had  express  authority  to  appear  in  suits  for 
his  copartner;  for,  in  a  subsequent  case  (Goldsmith  v.  Levy,  4  Taunt.,  299),  a 
distringasy  issued  under  the  same  circumstances,  was  discharged  where  the  home 
partner  made  affidavit  that  the  goods  were  his  own,  and  that  he  had  no  au- 
thority to  appear  for  his  copartner.  These  seem  to  be  the  only  authorities 
relied  on. 
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But,  as  said  before,  these  authorities,  and  one  or  two  American  cases  which 
follow  them,  refer  only  to  appearances  entered  whilst  the  partnership  was 
subsisting;  and  it  is  pertinent  also  to  add  that  they  only  refer  to  the  validity 
and  effect  of  judgments  in  the  state  or  country  in  which  they  are  rendered. 

Domestic  judgments,  undoubtedly  (as  was  shown  in  Thompson  v.  Whitman), 
stand,  in  this  respect,  on  a  different  footing  from  foreign  judgments.  If  regu- 
lar on  their  face,  and  if  appearance  has  been  duly  entered  for  the  defendant 
by  a  responsible  attorney,  though  no  process  has  been  served  and  no  appear- 
ance authorized,  they  will  not  necessarily  be  set  aside ;  but  the  defendant  will 
sometimes  be  left  to  his  remedy  against  the  attorney  in  an  action  for  damages; 
otherwise,  as  has  been  argued,  the  plaintiff  might  lose  his  security  bj'^  the  act 
of  an  officer  of  the  court.  Denton  v.  Noyes,  6  Johns.,  296;  Grazebrook  v. 
McCreedie,  9  Wend.,  437.  But  even  in  this  case  it  is  the  more  usual  course  to 
suspend  proceedings  on  the  judgment,  and  allow  the  defendants  to  plead  to 
the  merits,  and  prove  any  just  defense  to  the  action.  In  any  other  state,  how- 
ever, except  that  in  which  the  judgment  was  rendered  (as  decided  by  us  in 
the  cases  before  referred  to),  the  facts  could  be  shown,  notwithstanding  the 
recitals  of  the  record ;  and  the  judgment  would  be  regarded  as  null  and  void 
for  want  of  jurisdiction  of  the  person. 

So,  where  an  appearance  has  been  entered  by  authority  of  one  of  several 
copartners  on  behalf  of  all,  it  may  well  be  that  the  courts  of  the  same  juris- 
diction will  be  slow  to  set  aside  the  judgment,  unless  it  clearly  appears  that 
injustice  has  been  done ;  and  will  rather  leave  the  party  who  has  been  injured 
by  an  unauthorized  appearance  to  his  action  for  damages. 

There  are  many  other  cases  in  which  a  judgment  may  be  good  within  the 
jurisdiction  in  which  it  was  rendered  so  far  as  to  bind  the  debtor's  property 
there  found,  without'  personal  service  of  process,  or  appearance  of  the  defend-  '  • 
ant;  as  in  foreign  attachments,  process  of  outlawry,  and  proceedings  in  rem. 

Another  class  of  cases  is  that  of  joint  debtors,  before  alluded  to.  In  most 
of  the  states  legislative  acts  have  been  passed,  called  jointdebtor  acts,  which, 
as  a  substitute  for  outlawry,  provide  that  if  process  be  issued  against  several 
joint  debtors  or  partners,  and  served  on  one  or  more  of  them,  and  the  others 
cannot  be  found,  the  plaintiff  may  proceed  against  those  served,  and,  if  suc- 
cessful, have  judgment  against  all.  Various  effects  and  consequences  are  at- 
tributed to  such  judgments  in  the  states  in  which  they  are  rendered.  They 
are  generally  held  to  bind  the  common  property  of  the  joint  debtors,  as  well 
as  the  separate  property  of  those  served  with  process,  when  such  property  is 
situated  in  the  state,  but  not  the  separate  property  of  those  not  served;  and, 
whilst  they  are  binding  personally  on  the  former,  they  are  regarded  as  either 
not  personally  binding  at  all,  or  only  prirna  facie  binding,  on  the  latter. 
Under  the  joint-debtor  act  of  New  York,  it  was  formerly  held  by  the  courts 
of  that  state  that  such  a  judgment  is  valid  and  binding  on  an  absent  defend- 
ant 2^  prima  facie  evidence  of  a  debt,  reserving  to  him  the  right  to  enter  into 
the  merits,  and  show  that  he  ought  not  to  have  been  charged. 

The  validity  of  a  judgment  rendered  under  this  New  York  law,  when  pros- 
ecuted in  another  state  against  one  of  the  defendants  who  resided  in  the  latter 
state,  and  was  not  served  with  process,  though  charged  as  a  copartner  of  a 
defendant  residing  in  New  York,  who  was  served,  was  brought  in  question  in 
this  court  in  December  term,  1860,  in  the  case  of  D'Arcy  v.  Ketchum,  11  How.^ 
165.  It  was  there  contended  that  by  the  constitution  of  the  United  States, 
and  the  act  of  congress  passed  May  26, 1790,  in  relation  to  the  proof  and  effect 
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of  judgments  in  other  states,  the  judgment  in  question  ought  to  have  the 
same  force  and  effect  in  everv  other  state  which  it  had  in  New  York.    But 

90 

this  court  decided  that  the  act  of  congress  was  intended  to  prescribe  only  the 
effect  of  judgments  where  the  court  by  which  they  were  rendered  had  juris- 
diction ;  and  that,  by  international  law,  a  judgment  rendered  in  one  state,  as- 
suming to  bind  the  person  of  a  citizen  of  another,  was  void  within  the  foreign 
state,  if  the  defendant  had  not  been  served  with  process,  or  voluntarily  made 
defense,  because  neither  the  legislative  jurisdiction  nor  that  of  the  courts  of 
justice  had  binding  force. 

This  decision  is  an  authority  which  we  recognized  in  Thompson  v.  Whitman 
and  in  Enowles  v.  Gas-Light  Co.,  before  cited,  and  which  we  adhere  to  as 
founded  on  the  soundest  principles  of  law ;  and,  in  view  of  this  decision,  it  is 
manifest  that  many  of  the  authorities  which  declare  the  effect  of  a  domestic 
judgment,  in  cases  where  process  has  not  been  served  on  one  or  all  of  the  de- 
fendants, and  where  those  not  served  have  not  authorized  any  appearance  and 
do  not  reside  in  the  state,  can  have  littlei  influence  as  to  the  effect  to  be  given 
to  such  a  judgment  in  another  state. 

§  161,  One  copartner  has  no  implied  authority^  after  dissolution  of  the  <xh 
partnership^  to  appear  for  or  enter  the  appear  am,ce  of  any  of  the  other  partners^  in 
a  suit  against  the  copartnership. 

It  appearing  to  be  settled  law,  therefore,  that  ia.  member  of  a  partnership 
firm,  residing  in  one  state,  cannot  be  rendered  personally  liable  in  a  suit  brought 
in  another  state  against  him  and  his  copartners,  although  the  latter  be  duly 
served  with  process,  and  although  the  law  of  the  state  where  the  suit  is  brought 
authorizes  judgment  to  be  rendered  against  him,  the  case  stands  on  the  simple 
and  naked  question,  whether  his  copartners,  after  a  dissolution  of  the  partner- 
ship, can  without  his  consent  and  authority  involve  him  in  suits  brought  against 
the  firm  by  voluntarUy  entering  an  appearance  for  him. 

We  are  of  opinion  that  no  authority  can  be  found  to  maintain  the  affirm- 
ative of  this  question.  In  the  case  of  Bell  v.  Morrison,  1  Pet.,  351,  this  court 
decided,  upon  elaborate  examination,  that,  after  a  dissolution  of  the  partner- 
ship, one  partner  cannot  by  his  admissions  or  promises  bind  his  former  copart- 
ners. Appearance  to  a  suit  is  certainly  quite  as  grave  an  act  as  the  acknowl- 
edgment  of  a  debt. 

It  is  weU  settled  by  numberless  cases,  that,  even  before  dissolution,  one  part- 
ner cannot  confess  judgment,  or  submit  to  arbitration  so  as  to  bind  his  copart- 
ners. Stead  V,  Salt,  3  Bing.,  101 ;  Adams  v.  Bankart,  1  Cromp.,  Mees.  &  E., 
681 ;  Karthaus  tr.  Ferrer,  1  Pet.,  222,  and  cases  referred  to  in  Story  on  Part., 
860. 114;  1  Amer.  Lead.  Cas.  (5th  ed.),  556;  Freeman  on  Judgments,  sec.  232; 
Collyer  on  Part.,  sees.  469,  470,  and  notes;  Parsons  on  Part.,  179,  note.  It 
is  equally  well  settled,  that,  after  dissolution,  one  partner  cannot  bind  his  co- 
partners by  new  contracts  or  securities,  or  impose  upon  them  a  fresh  liabil- 
ity.    Story  on  Part.,  sec.  322;  Adams  v.  Bankart,  supra. 

Appearance  to  a  suit  does  impose  a  fresh  liability.  If  there  is  no  doubt  of 
the  validity  of  the  demand,  it  places  that  demand  in  a  position  to  be  made  a 
debt  of  record.  If  there  is  doubt  of  it,  it  renders  the  defendant  liable  to  have 
it  adjudicated  against  him,  when,  perhaps,  he  has  a  good  defense  to  it. 

On  principle,  therefore,  it  is  difficult  to  see  how,  after  a  dissolution,  one 
partner  can  claim  implied  authority  to  appear  for  his  copartners  in  a  suit 
brought  against  the  firm.  It  may,  in  some  instances,  be  convenient  that  one 
partner  should  have  such  authority ;  and,  when  such  authority  is  desirable,  it 
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can  easily  be  conferred,  either  in  the  articles  of  partnership  or  in  the  terms  of 
dissolution.  But,  as  a  general  thing,  one  can  hardly  conceive  of  a  more  dan- 
gerous power  to  be  left  in  the  hands  of  the  several  partners  after  the  partner- 
ship connection  between  them  is  terminated,  or  one  more  calculated  to  inspire 
a  constant  dread  of  impending  evil,  than  that  of  accepting  service  of  process 
for  their  former  associates,  and  of  rendering  them  liable,  without  their  knowl- 
edge, to  the  chances  of  litigation  which  they  have  no  power  of  defending. 

Few  cases  can  be  found  in  which  the  precise  question  has  been  raised.  The 
attempt  to  exercise  such  a  power  does  not  appear  to  have  been  often  made. 
Had  it  been,  the  question  would  certainly  have  found  its  way  in  the  reports ; 
for  a  number  of  cases  have  come  up  in  which  the  power  of  a  partner  to  appear 
for  his  copartners  during  the  continuance  of  the  partnership  has  been  discussed. 
The  point  was  raised  in  Phelps  v.  Brewer,  9  Cush.,  390;  but  the  court,  being- 
of  opinion  that  the  power  does  not  exist  even  pending  the  partnerahip,  did  not 
find  it  necessary  to  consider  the  effect  of  a  dissolution  upon  it. 

In  Alabama,  where  a  law  was  passed  making  service  of  process  on  one  part- 
ner binding  upon  all,  it  was  expressly  decided,  after  quite  an  elaborate  argu- 
ment, that  such  service  was  not  sufficient  after  a  dissolution  of  the  partnership, 
and  that  acknowledgment  of  service  by  one  partner  on  behalf  of  all  was  alsa 
inoperative  as  against  the  other  partners.  Duncan  v.  Tombeckbee  Bank,  4 
Port.,  184;  Demott  v,  Swaim's  Adm.,  5  Stew.  &  Port.,  293.  . 

In  the  case  of  Loomis  &  Co.  v,  Pearson  &  McMichael,  Harper  (S.  C),  470, 
it  was  decided  that,  after  a  dissolution  of  partnership,  one  partner  cannot  ap- 
pear for  the  other,  although  it  is  true  that  it  had  been  previously  decided  by 
the  same  court,  in  Haslet  v.  Street  et  al.,  2  McCord,  311,  that  no  such  author- 
ity exists  even  during  the  continuance  of  the  partnership. 

But  the  absence  of  authorities,  as  before  remarked,  is  strong  evidence  that 

no  such  power  exists.     In  our  judgment  the  defendant  Lybrand  had  a  right, 

for  the  purpose  of  invalidating  the  judgment  as  to  him,  to  prove  the  matter 

set  up  by  him  in  his  offer  at  the  trial ;  and  for  the  refusal  of  the  court  to  admit 

the  evidence  the  judgment  should  be  reversed,  with  directions  to  award  a 

venire  de  novo. 

Judgment  reversed. 

Waitb,  0.  J.,  and  Justices  Steono  and  HuiirT,  dissented. 

g  152.  In  general. —  One  partner,  during  the  continuance  of  the  partnership,  cannot  bind 
the  other  partner  to  a  submission  of  the  interests  of  both  to  arbitration;  but  he  might  bind 
himself,  so  as  to  submit  his  own  interests  to  such  decision.     Karthaus  u  Ferrer,  1  Pet,  222. 

§  158.  A  written  contract  by  one  of  two  joint  partners,  made  in  his  own  name,  does  not 
bind  the  other  partner,  although  the  money  obtained  thereby  is  brought  into  the  joint  con- 
cern.    Smith  r.  Hoffman,  2  Cr.  O.  C,  651, 

§  154.  The  rest  of  the  members  of  a  copartnery  cannot  engage  the  firm  in  another  part- 
nership, so  as  to  bind  a  member  who  was  not  privy  or  consenting  to  it.  Tabb*s  Adm^rs  t;.. 
Gist,  6  Call  (Va.),  279;  also,  1  Marsh.,  33. 

§  155.  But  his  privity  may  be  presumed  from  circumstances ;  and,  at  any  rate,  his  remain- 
ing silent  and  not  dissenting,  after  he  knows  of  the  new  establishment,  will  be  considered  as 
acquiescence.  Moreover,  if  it  could  be  proved  that  he  had  withdrawn  from  the  old  firm 
before  the  establishment  of  the  new,  he  would,  by  such  acquiescence,  stiU  be  responsible  for 
the  transactions  of  the  new ;  especially  if  it  was  generally  understood  by  other  people  that 
the  old  firm  was  united  with  the  new.    Ibid. 

§  156.  Any  violation  of  the  internal  revenue  laws  incurring  a  penalty,  committed  by  a 
partner  in  the  course  of  the  partnership  business,  is,  in  legal  contemplation,  the  act  of  all  the 
partners;  and  each  is  liable  to  pay  the  penalty.    United  States  v.  Thomasson,  4  Biss.,  99. 

g  157.  The  acts  of  one  member  of  a  firm  in  subscribing  and  swearing  to  an  entry  of  goods- 
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under  the  act  of  March  8, 1868  (13  Stat,  at  Large,  787),  are  the  acts  of  the  firm.     United  States 
V.  Baker,  5  Ben.,  25. 

§  158.  A  hank  will  not  be  protected  in  charging  up  the  individual  note  or  check  of  a  mem- 
ber of  a  finn  to  the  partnership  account,  in  pursuance  of  such  partner's  direction,  accompa- 
nied by  the  statement  that  the  note  or  check  represents  a  partnership  transaction,  unless  such 
statement  turns  out  to  be  true.  A  partner  has  no  power  to  bind  the  firm  by  such  statement. 
Coote  V.  Bank  of  the  United  States,*  8  Or.  O.  C,  95. 

§  1 59.  A  copartnership  may  exist  in  the  purchase  and  sale  of  real  property,  and  each  mem- 
ber of  the  copartnership  may  contract  for  the  sale  or  other  disposition  of  its  entire  property, 
though  for  technical  reasons  the  legal  title  vested  in  all  the  copartners  can  only  be  trans- 
ferred by  their  joint  act.    Thompson  v.  Bowman,*  6  Wall.,  816. 

§  160.  Where  a  partnership  owns  stock  in  a  corporation  it  is  not  necessary  that  each  mem- 
ber of  said  partnership  should  be  present  at  a  meeting  of  stockholders  of  said  corporation  and 
participate  in  the  deliberations  to  bind  the  firm.  One  partner  has  the  power  to  represent  that 
B^ock  in  all  matters  which  relate  to  it  in  the  usual  management  of  the  business  of  the  firm  of 
which  he  is  a  member.  Notice  of  a  stockholders'  meeting  given  to  one  partner  is  notice  to 
all,  and  he  may  waive  notice,  and  if  he  participates  in  the  actions  of  such  meeting,  the  other 
members  of  the  firm  are  estopped  from  denying  notice.  Kenton  Furnace  Railroad  &  Manufg 
Co.  V.  McAlpine,  5  Fed.  R.,  737. 

S  161.  An  assig^nment  was  made  by  a  debtor  for  the  benefit  of  his  creditors  to  two  attorneys- 
at-law,  who  were  partners  in  their  business,  as  trustees ;  one  of  them  assented  to  the  assign- 
ment at  the  time,  the  other  being  absent.  It  was  held  that  the  latter  must  be  presumed  to 
assent  also,  unless  upon  notice  he  refused  to  accept  the  trust,  and  notified  it  to  the  debtor ; 
and  especially  if  he  and  his  partner  proceeded  to  act  under  the  assignment  by  a  private  con- 
ditional agreement  between  them  as  to  giving  a  priority  to  certain  attachments  made  by  them 
in  favor  of  certain  creditors,  which  agreement  was  unknown  to  the  debtor.  Gordon  v,  Coo- 
lidge,  1  Snmn.,  587. 

g  162.  By  scaled  instrnments. —  A  release  under  the  seal  of  one  of  the  copartners  is  a  suf^ 
ficient  release  of  a  joint  right  of  action.    Beltzhoover  v.  Stockton,  4  Or.  C.  C,  695. 

g  168.  A  partner  has  no  implied  authority  to  bind  his  copartner  by  deed.  United  States  v. 
Astiey,*  8  Wash.,  506. 

g  164.  If  a  partner  who  has  express  authority  from  his  copartner  to  bind  the  firm  by  deed 
or  bond  executes  a  bond  in  his  own  name  for  a  firm  indebtedness,  the  original  liability  of  the 
firm  will  be  extinguished  and  the  signing  partner  will  alone  be  liable  on  the  bond.     Ibid. 

§  165.  A  mortgage  executed  by  one  partner  in  the  name  of  the  firm,  the  testatum  clause 
setting  forth  that  said  firm,  by  said  partner,  had  thereto  set  their  hands  and  seals,  said  part- 
ner alone  signing  and  sealing  the  document,  is  the  act  of  the  firm,  if  the  other  partners  of 
the  firm  authorized  the  one  executing  the  mortgage  to  do  so,  and  after  its  execution,  with 
foil  knowledge,  acquiesced  in  wliat  he  had  done.    Gibson  v.  Warden,  14  Wall.,  244. 

g  166.  In  an  action  of  covenant  against  two  partners,  upon  a  plea  putting  the  execution  of 
the  agreement  sued  upon  in  issue,  in  the  absence  of  some  special  authority  to  the  partner 
silking  to  execute  a  sealed  instrument,  the  other  partner  is  not  liable.  Hobson  v.  Porter,*  2 
Colo.  Tj,  2a 

§  167.  A  transportation  bond  for  the  removal  of  spirits,  in  which  the  blanks  were  filled  in 
after  the  signature  of  the  parties,  was  ratified  and  delivered  by  one  of  two  partners  with 
the  remark  that  it  was  *'  all  right."  On  the  faith  of  it  the  collector  issued  a  permit  for  the 
lemoval  of  the  spirits,  and  they  were  delivered  to  the  firm.  Heldf  that  the  act  of  the  partner 
in  a  firm  transaction  was  binding  on  the  firm,  and  that  if  said  partner  ratified  and  adopted 
the  bond,  it  was  the  act  of  the  firm  and  obligatory  on  them.  United  States  v.  Turner,  2 
Bond.  879. 

$  168.  It  is  a  well  settled  rule,  though  a  very  technical  one,  that  one  partner  cannot  bind 
hie  copartners  by  deed.  And  it  is  equally  well  settled  that  one  partner  may  dispose  of  the 
personal  property  of  the  firm.  One  partner  may  bind  his  copartner  by  deed,  if  the  latter  is 
present  and  assent  to  it.  The  seal  of  one  partner,  with  the  assent  of  the  copartner,  will 
bind  the  firm.    Anthony  v.  Butler,  18  Pet.,  428. 

§  169.  By  negotiable  instrnments. —  Each  partner  in  a  mercantile  partnership  has  autt^or- 
ity  to  bind  the  other  members  of  the  firm  by  drawing  or  accepting  bills  of  exchange  in  the 
name  of  the  firm.  Persons  taking  such  paper  are  not  bound  to  inquire  or  assure  themselves 
as  to  whether  the  partner  is  acting  on  partnership  account ;  they  may  presume  that  if  they 
have  DO  reason  to  suppose  the  contrary.    Le  Roy  v.  Johnson,*  2  Pet.,  186. 

J^  170.  A  partner  in  a  strictly  farming  partnership  cannot  bind  his  copartners  by  drawing 
bills  of  exchange  in  the  name  of  the  firm,  but  if  farming  is  not  their  sole  business,  but  they 
also  carry  on  a  saw-mill  for  manufacturing  purposes,  or  engage  in  general  trade,  he  may  so 
Innd  them.    Kimbro  v,  Bullitt,*  22  How.,  256. 
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§171.  The  right  of  one  accepting,  on  account  of  a  firm,  bills  of  exchange  drawn  by  one  of 
the  partners,  to  recover  against  the  firm,  cannot  be  affected  by  the  fact  that  the  drawer 
applied  the  money  to  an  unlawful  purpose.    Ibid, 

§  172.  If  a  partner  draws  notes  in  the  name  of  the  firm,  payable  to  himself,  and  then  in- 
dorses them  to  a  third  party  for  a  personal  and  not  a  partnership  consideration,  the  first 
indorsee  cannot  maintain  an  action  upon  them  against  the  firm,  if  he  knew  that  the  notes  were 
antedated.  But  if  the  first  indorsee  passes  them  away  to  a  second  indorsee  before  the  matu- 
rity of  the  notes,  in  the  due  course  of  business,  and  the  second  indorsee  has  no  knowledge  of 
the  circumstances  of  their  execution  and  first  indorsement,  he  may  be  entitled  to  recover 
against  the  firm,  although  the  partner  who  drew  the  notes  committed  a  fraud  by  antedating 
them.  But  if  the  second  indorsee  received  the  notes  after  their  maturity,  or  out  of  the  ordi- 
nary course  of  business,  or  under  circumstances  which  authorize  an  inference  that  he  had 
knowledge  of  the  fraud  in  their  execution  or  first  indorsement,  he  cannot  recover.  Smyth 
V,  Strader,  4  How.,  404. 

§  1 78.  Although  where  one  partner  gives  notes  in  the  firm  name,  which  are  indorsed  by  an 
accommodation  indorser  and  subsequently  taken  up  by  him,  the  partnership  is  liable  to  said 
indorser  for  the  amount  of  said  notes,  though  given  for  the  payment  of  such  partner's  indi- 
vidual contribution  to  the  stock  of  the  partnership,  and  consequently  a  fraud  upon  the  other 
partner,  yet  where  the  circumstances  are  such  that  the  accommodation  indorser  should  have 
known  of  the  fraud,  or  was  affected  with  notice  of  it,  the  firm  is  not  liable.  In  re  Dunkle,*  7 
N.  B.  R,  107. 

§  174.  Where  one  partner  gives  notes  in  the  firm  name,  and  applies  the  proceeds  to  his  in- 
dividual indebtedness,  such  use  of  the  firm  credit  is  unauthorized  and  fraudulent  as  to  the 
other  partner ;  but  the  notes  being  drawn  apparently  in  the  course  of  partnership  dealing, 
and  without  notice  of  the  facts  from  which  the  holder  is  bound  to  infer  that  they  were  made 
without  authority,  or  that  a  misapplication  of  them  was  contemplated,  such  holder  is  a  bona 
ftde  holder  of  them,  and  entitled  to  their  allowance  as  debts  against  the  bankrupt  partnership. 
Bush  V.  Crawford,*  7  N.  B.  R.,  299;  9  Phil.,  392. 

§  175.  A.,  a  member  of  a  firm,  applied  to  B.  to  indorse  his  notes.  Upon  inquiry  by  B.,  A. 
stated  that  the  notes  were  to  be  used  in  payment  of  goods  purchased  by  the  firm.  Upon  B.*s 
suggestion  new  notes  were  drawn  in  the  name  of  the  firm,  which  B.  indorsed,  and  was  sub- 
sequently required  to  take  up.  Instead  of  using  these  notes  in  the  partnership  business,  A. 
applied  them  to  the  payment  of  his  individual  indebtedness.  There  being  no  evidence  of 
mala  fides  in  B.,  it  was  held  that  the  firm  was  liable.    Ibid. 

§  176.  indorsement. —  Where  one  partner  indorses  a  note  in  the  name  of  the  firm, 

evidence  that  such  partner  had  no  authority  to  do  so,  under  the  articles  of  copartnership  of 
said  firm,  is  inadmissible  (1)  where  the  indorsement  is  made  in  pursuance  of  a  previous 
understanding  between  the  firm  and  the  maker  of  the  note,  and  the  evidence  shows  that  the 
partner  indorsing  said  note  was  advised  by  his  partner  to  indorse  the  parcel  of  notes  which 
contained  the  one  in  controversy,  although  blanks  in  the  note  were  left  to  be  filled  up  by  the 
maker;  and  (2)  where  the  holder  of  the  note  has  no  knowledge  of  the  contents  of  the  articles 
of  copartnership,  nor  of  any  fact  or  circumstance  showing  or  tending  to  show  that  the  in- 
dorsement was  made  without  authority,  but  is  a  bona  fide  holder  for  value.  Michigan  Bank 
V.  Eldred,  9  Wall,  544. 

§  177.  The  act  of  a  partner  outside  the  scope  of  the  partnership  business  will  not  bind  the 
firm.  Accordingly  where  a  partner  applied  for  and  obtained  a  loan,  in  one  case  for  the  use 
of  his  brother,  and  in  the  other  to  pay  a  debt  of  an  old  firm,  and  gave  as  security  notes  made 
to  the  firm  (but  in  which,  in  fact,  the  firm  had  no  interest)  and  indorsed  by  him  in  the  name 
of  the  firm,  held,  that  the  other  partners  were  not  bound  by  such  indorsement.  Newman  v. 
Richardson,*  9  Fed.  R.,  865. 

§  178.  Where  a  note  was  indorsed  in  a  firm  name,  by  one  member  thereof,  and  the  trans- 
action showed  on  its  face  that  the  indorsement  was  only  an  accommodation  indorsement,  it 
appearing  that  the  other  member  of  the  firm  did  not  consent  to  said  indorsement,  ?teld,  that 
the  note  could  not  be  proved  against  the  partnership  in  bankruptcy.  In  re  Irving,*  17  N.  Bw 
R.,  22. 

§  179. in  name  of  one  partner. —  If  a  partner  draws  a  bill  in  his  own  name  against 

the  account  of  his  copartners,  and  the  proceeds  inure  to  their  benefit,  they  will  be  held  r^ 
sponsible  in  equity  for  the  amount  of  the  bill.    Van  Reimsdyk  v.  Kane,*  1  GalL,  6dO. 

§  180.  If  no  original  authority  to  di-aw  were  given,  but  subsequently  the  whole  transaction 
were  ratified  by  all  the  partners,  such  ratification  would  be  equivalent  to  original  authority. 
Ibid. 

§  181.  If  a  check  upon  a  bank  be  drawn  in  the  name  of  one  of  a  firm  only,  it  cannot  be 
charged  to  the  firm,  unless  drawn  by  authority  of  the  firm,  although  used  and  applied  in  the 
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bosinesB  of  the  firm;  and  the  promise  of  one  partner,  {ndividually,  to  make  good  an  overdraft, 
does  not  bind  the  firm.    Patriotic  Bank  v.  Coot,  8  Cr.  C.  C,  169. 

g  183.  In  order  to  charge  B.  upon  a  bill  drawn  by  A.  in  his  own  name,  it  is  necessary  to 
proTe  tliat  A«  and  B.  carried  on  business  in  partnership  under  the  firm  name  of  A  Prima 
facie  it  is  the  sole  bill  of  A.    Nicholson  v.  Patton,  2  Cr.  C.  C,  164. 

S  188.  Money  deposited  in  a  bank  in  the  name  of  a  firm  cannot  be  drawn  out  by  the  individ- 
ual check  of  one  of  the  firm  in  his  own  name  only;  and  if  the  bank  pay  such  a  check  out  of 
the  joint  funds,  it  can  only  justify  itself  by  showing  that  the  money  thus  drawn  out  was  ap- 
plied to  the  use  of  the  firm.    Coote  v.  Bank  of  the  United  States,  3  Cr.  C.  C,  50. 

g  184*  It  is  no  excuse  for  a  bank,  in  paying  out  the  joint  funds  of  a  firm  upon  the  individual 
check  of  one  of  the  partners,  that  the  individual  partner  who  drew  the  check  told  the  bank 
oflicer  that  it  was  drawn  on  the  joint  account,  and  drawn  in  his  individual  name  by  mistake, 
and  directed  him  to  pay  it  and  any  others  of  the  like  kind  which  he  might  draw  out  of  the 
joint  funds.    Ibid, 

§  18^.  If  one  partner,  in  a  voyage  on  joint  account,  be  authorized  by  the  others  to  take  up 
money  on  the  credit  of  the  whole  concern,  and  draws  bills  therefor  on  a  house  at  Amsterdam, 
and  the  partner  take  up  money  and  draw  a  bill  for  the  same,  directing  it  to  be  charged  to 
the  account  of  all  the  partners,  but  it  is  signed  by  himself  only,  it  seems  such  a  bill  is  binding 
on  all  the  partners;  at  least  equity  will  enforce  payment  thereof  against  all  the  partners  in 
favor  of  the  payee  of  the  bill,  who  has  trusted  the  money  on  the  faith  of  the  joint  credit. 
Van  Reinisdyk  v.  Kane,  1  Gall..  630. 

§  186. for  partner's  indlTidaal  debt. —  Where  one  partner  had  given  notes  of  the  firm 

for  his  separate  debt,  which  were  fraudulent  as  to  the  other  partner  and  constituted  no  claim 
against  the  partnership,  the  subsequent  recognition  of  such  notes  by  the  latter,  or  promise  to 
pay  them  as  acts  of  the  firm,  would  render  them  partnership  debts.  But  where  an  agreement 
of  dissolution  was  made,  and  the  defrauded  partner  agreed  to  pay  the  other,  upon  retiring,  a 
specific  sum,  a  part  of  which  was  to  be  appropriated  to  the  payment  of  said  notes,  there  was 
no  ratification  of  them,  and  they  could  not  be  proved  against  the  partnership  estate  in  bank- 
ruptcy; but  the  effect  of  such  agreement  was  to  make  such  partner  so  agreeing  a  separate 
debtor  in  equity  from  its  date  for  the  amount  of  said  notes,  without  any  merger  of  the  former 
relation  of  the  partner  giving  them,  who  also  continues  a  separate  debtor.  In  re  Dunkle,*  7 
N.  B.  R.,  107. 

§  187.  Where  G.,  being  a  member  of  the  firms  of  S.  M.  &  Co.  and  D.  &  Co.,  drew  a  bill  of 
exchange  in  the  name  of  the  former  firm  upon  the  latter  firm,  payable  to  himself,  accepted 
it  in  the  name  of  D.  &  Co.  and  then  negotiated  it  for  value  before  maturity  to  an  innocent 
third  persoo,  heid^  that  the  latter  could  recover  thereon,  although  the  bill  was  drawn  to 
secure  an  individual  debt  and  not  on  account  of  the  firm  of  D.  &  Co.  or  any  indebtedness  of 
theirs.     Babcock  v.  Stone,*  S  McL.,  172.  • 

^  198.  By  assignment. —  A  general  assignment  is  valid  for  future  liabilities,  as  well  as  for 
debts  due,  if  the  parties  so  intend;  and  one  partner  may  sign  and  seal  such  an  assignment  for 
the  firm,  and  it  will  bind  the  partnership,  as  a  release  of  the  debt.  Halsey  i\  Fairbanks,  4 
Mason,  206. 

g  189.  Where  various  parties  are  tenants  in  common  of  a  steamboat  and  partners  in  the  busi- 
ness of  carrying  freight,  and  one  of  the  part-owners  of  said  boat  incurs  a  debt  for  freighting, 
w^hich  the  captain,  another  part-owner,  authorized  to  transact  the  business  of  the  boat,  witli 
assent  and  authority  of  a  majority  of  the  owners,  but  without  the  knowledge  of  the  said 
debtor,  assigns  to  a  third  person,  it  was  held  that  the  assignment  was  valid,  and  the  assignee 
authorized  to  sue  in  his  own  name.     Russell  v.  The  Minnesota  Outfit,*  1  Minn.,  162. 

^  IM.  Transfers  of  reservations  by  assignees,  whose  assignments  express  them  as  a  firm, 
not  valid  when  executed  by  one  member  thereof,  but  only  when  executed  by  them  all. 
unless  the  partner  assigning  exhibit  authority  to  assign  from  all.  But  where  the  reservee 
sssigned  to  a  firm,  as  to  **  M.  W.  Perry  &  Co.,''  and  the  transfer  by  the  firm  was  signed  in 
itiat  manner,  the  assignment  is  valid.    Transfers  of  Creek  Reservations,*  3  Op.  Att'y  Gen*l, 


^191.  Whatever  acts  are  done  by  any  partner  in  regard  to  partnership  property,  or  con- 
tracts beyond  the  scope  and  objects  of  the  partnership,  must  in  general,  in  order  to  bind  the 
partnership,  be  derived  from  some  authority,  express  or  implied,  conferred  upon  such  part- 
ner beyond  that  resulting  from  his  character  as  partner.  A  general  assignment,  if  it  does  not 
dissolve  a  partnership,  at  least  takes  away  the  right  of  disposing  of  the  effects  from  the  part- 
ners, and  if  made  by  one  partner  against  the  known  wishes  of  the  other,  is  a  fraud  upon  him 
aknd  invalid ;  if  made  without  his  knowledge  it  is  presumptively  so.  If  one  partner  has  left 
the  country  he  most  be  considered  as  having  vested  in  the  other  implied  authority  to  act  in  all 
mstters  for  the  benefit  of  the  firm,  and  an  assignment  under  such  circumstances,  if  fairly 
made,  and  beneficial  to  the  interests  of  the  company,  will  be  sustained.  But  if  the  partner 
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has  not  left  the  country,  but  is  only  abseot  from  the  place  where  the  business  is  carried  on, 
and  in  another  city,  where  he  may  be  communicated  with  or  personally  seen  in  a  few  days, 
his  assent  is  essential  to  the  validity  of  the  assignment.  Bowen  v.  Clark,  5  Am.  L.  Reg.,  203; 
1  Biss.,  128. 

§  192.  An  assignment  of  copartnership  effects  in  the  name  of  the  firm  by  one  of  the  copart- 
ners for  tlie  benefit  of  particular  creditors  is  valid.    Harrison  v.  SteiTy,  5  Cr.,  289, 

§193.  By  fraudulent  acts. —  An  agreement  to  sell  an  individual  pai*tner  certain  articles 
for  his  individual  use  and  consumption,  to  he  paid  for  out  of  partnership  goods  of  the  firm  of 
"Which  he  is  a  member,  without  the  knowledge,  assenc  or  approval  of  his  copartners,  is  fraud- 
ulent and  void  as  to  them.  To  uphold  such  an  agreement,  the  party  selling  must  show  the 
assent,  express  or  implied,  of  the  other  partners  to  it.    Taylor  v.  Rasch,*  5  N.  B.  R.,  299. 

§  194.  Where  goods  are  in  the  custody  of  a  partnership  for  sale  on  commission,  and  one  or 
more  of  the  partners  make  false  and  fraudulent  representations  as  to  the  party  \o  whom  they 
are  to  be  sold,  the  partnership  is  liable,  if,  in  consequence  of  such  representations,  the  plaintiff 
consents  to  the  sale  to  that  party  and  the  sale  is  accordingly  made.  Castle  v.  Bullard,  23  How., 
172. 

IV.  Rights,  Duties  and  Liabilities  of  Partners. 

Summary  —  Partnership  in  developing  an  invention,  g§  195,  196. —  Illegal  partnership:  right 

to  an  accountingt  §g  197-199. —  Opening  settlement,  §  200. 

§  195.  In  case  of  a  partnership  formed  for  the  purpose  of  perfecting  and  patenting  an  in- 
vention under  articles  providing,  among  other  things,  that  any  improvement  or  modification 
of  the  invention  made  by  either  party  shall  inure  to  the  benefit  of  both,  if  one  partner,  upon 
the  discovery  of  an  important  improvement,  whether  made  by  him  or  his  copartner,  has  it 
patented  in  the  joint  names  of  himself  and  a  third  party,  the  patentees  will  be  liable  to  the 
copartner  for  an  undivided  half  in  the  patent  and  the  profits.    Ambler  v.  Whipple,  g§  201-204. 

§  19G.  The  copartner  in  such  case  cannot  be  held  to  have  abandoned  the  enterprise  by  leav- 
ing the  city  where  it  was  to  be  prosecuted  for  a  week  or  two,  nor  would  his  bad  character, 
drunkenness  or  dishonesty  justify  the  other  partner  In  treating  the  partnership  as  at  an  end 
of  his  own  motion,  whatever  effect  they  might  have  as  the  basis  of  a  suit  for  dissolution. 
Ibid, 

§  197.  Plaintiff  and  defendant  formed  a  partnership  to  buy  up  soldiers*  claims  to  land  war- 
rants, a  traffic  which  was  made  illegal  by  act  of  congress.  After  carrying  on  the  business  for 
some  time  and  when  all  the  claims  thus  illegally  purchased  had  been  converted  into  land  war- 
rants and  all  the  warrants  sold  or  located,  plaintiff  brought  suit  to  set  aside  a  contract  made 
with  defendant  to  sell  to  the  latter  his  interest  in  the  business  and  for  an  account  and  divis- 
ion of  profits.  Held,  that  the  rule  of  public  policy  against  enforcing  illegal  contracts  did  not 
extend  so  far  as  to  enable  a  partner  to  withhold  from  his  copartner  the  latter's  share  of  the 
profits  of  the  business,  under  circumstances  like  the  present,  and  was  no  bar  to  the  present 
suit.     Brooks  v.  Martin,  §$5  205-208. 

§  19S.  A.,  B.  and  C.  were  partners  in  buying  up  soldiers*  claims  to  land  warrants.  A.  ad- 
vanced the  money  necessary  to  carry  on  the  business,  but  took  no  active  part  in  the  manage- 
ment, B.  having  almost  exclusive  control  thereof,  in  pursuance  of  an  understanding  to  that 
effect,  and  by  which  he  was  to  represent  A;  so  as  to  give  him  a  preponderating  infiuence  over 
C.  B.  was  also  A.*s  brother-in-law.  The  business,  after  they  had  ceased  buying  up  claims, 
us  they  did  after  a  time,  consisted  in  obtaining  warrants  and  disposing  of  the  latter,  or  the 
lauds  located  under  them,  and  this  was  done  at  a  long  distance  from  A.'s  residence.  A.  hav- 
ing agreed  with  B.  to  sell  out  to  him  his  interest  in  the  business,  held,  upon  a  suit  brought  by 
A.  to  set  aside  the  agreement  on  the  ground  of  fraud,  that,  whether  or  not  the  relation  of 
partner  and  partner  is  of  itself  one  of  those  fiduciary  relations  which  require  of  the  parties 
more  than  ordinary  fairness  and  candor  in  dealing  with  one  another,  the  relation  in  this  case 
was,  at  any  rate,  of  that  character,  and,  it  appearing  that  the  business  had  been  very  prosper- 
ous; that  A.'s  share  of  tiie  profits  would  probably  be  $30,000  as  matters  then  stood;  that  B. 
concealed  this  condition  of  the  business  from  A.,  and,  as  the  consideration  for  the  purchase, 
merely  agreed  to  assume  the  debts  of  the  firm,  and  perhaps  paid  a  small  account  previously 
owing  to  A.,  the  contract  should  be  annulled.    Ibid, 

§  199.  In  order  to  sustain  a  sale  between  persons  occupying  such  relations  to  each  other,  it 
must  be  made  to  appear,  first,  that  the  price  paid  approximates  reasonably  near  to  a  fair  and 
adequate  consideration  for  the  thing  purcliased ;  and,  second,  that  all  the  information,  in  the 
possession  of  the  purchaser,  which  was  necessary  to  enable  the  seller  to  form  a  sound  judg^ 
ment  of  the  value  of  the  thing  sold,  was  communicated  to  the  latter.    Ibid* 
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§  200.  A  settlement  of  partnership  accounts  made  daring  the  life-time  of  one  of  the  part- 
ners will  not  be  opened  and  a  re-settlement  ordered  at  the  instance  of  his  executor,  unless  it 
appears  that  errors  were  committed  or  imposition  practiced.  Where  the  principal  errors 
complained  of  consisted  of  alleged  overcharges  for  commissions  and  insurance  and  similar 
matters,  but  it  appeared  tliat  the  deceased  partner  had  originally  approved  the  charges  and 
afterwards  allowed  them  in  the  settlement  understandingly,  the  court  refused  to  open  the  set- 
tlement.   Brydie  v.  Miller,  §§  209-12. 

[NoTEa— See  §§  213-286.] 

AMBLER  «.  WHIPPLE. 
(20  Wallace.  546-659.    1874.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Statkkent  of  Facts. —  Ambler  and  Whipple  were  in  partnership  in  getting 
up  an  invention  for  the  manufacture  of  gas,  the  former  being  the  inventor  and 
the  latter  the  capitalist  and  business  manager.  Ambler  filed  a  bill  charg- 
ing that  Whipple  had  defrauded  him  by  patenting  one  of  his  inventions  in 
connection  with  Dickerson,  who  pretended  to  be  himself  the  inventor.  The 
bill  prayed  for  a  discovery  and  account  of  profits  made  on  the  pirated  inven- 
tion, and  for  compensation  and  damages.  The  answer  of  Whipple  denied  the 
availability  of  Ambler's  inventions,  made  charges  against  him  of  gross  mis- 
condact,  alleged  that  Dickerson  had  made  the  real  invention  himself,  and 
admitted  that  he  had  entered  into  partnership  with  him  in  it.  There  was  a 
cross-bill,  and  a  supplemental  bill,  and  much  contradictory  testimony.  Further 
facts  appear  in  the  opinion.     The  bill  was  dismissed. 

Opinion  by  Mr.  Justioe  Miller. 

It  is  to  be  observed  that  neither  party  prays  for  a  dissolution  of  the  part- 
nership. Indeed,  the  bill  and  cross-bill,  and  the  answers  to  both,  proceed  upon 
principles  which  do  not  recognize  the  partnership  as  existing.  The  complain- 
ant seems  to  imply  that  by  reason  of  Whipple's  course  of  conduct  he  is  re- 
mitted to  all  his  rights  as  the  inventor,  and  claims  that  being  the  sole  inventor 
of  the  successful  machine  he  is  entitled  to  all  the  benefit  of  it.  Whipple  as- 
sumes that  b}^  his  purchase  from  Ambler,  and  Ambler's  misconduct,  that  the 
partnership  has  been  dissolved,  and  he  has  succeeded  to  all  its  rights,  if  they 
are  of  any  value. 

The  testimony  is  voluminous  and  contradictory.  In  the  view  we  shall  take 
of  the  case,  while  the  decision  will  mainly  turn  on  these  questions  of  fact,  we 
shall  onh'  state  the  effect  which  the  testimony  has  had  upon  our  minds  with- 
out referring  to  it  in  detail. 

§  201  •  An  agreement  containing  mutual  releases^  signed  hy  one  party  and  not 
hy  the  other ^  is  not  obligatory  on  the  party  who  did  not  sign  it. 

1.  If  the  complainant  really  released  or  sold  his  interest  in  the  partnership 
business,  or  in  the  patent  of  Whipple  and  Ambler,  his  case  is  at  an  end,  and 
we  will,  therefore,  consider  that  question  first.  The  instrument  of  writing 
dated  September  24,  1869,  is  supposed  to  have  that  effect.  There  is  no  doubt 
that  the  language  of  the  instrument  is  sufQcient  for  the  purpose  for  which  it 
was  intended,  but  it  wants  the  signature  of  Ambler.  Nor  is  it  pretended  that 
he  ever  signed  it  or  any  copy  of  it.  It  is  clearly  on  its  face  a  paper  which  re- 
quires the  signature  of  both  parties  to  make  it  binding  on  either.  The  releases 
and  assignments  are  mutual,  and  each  is  the  consideration  of  the  other,  and  it 
requires  no  great  penetration  to  see  that  it  was  drawn  in  the  interest  of 
Whipple,  who  signed  it,  and  not  in  the  interest  of  Ambler,  who  did  not 

sign  it 
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But  it  IS  argued  that  the  paper  was  procured  from  Whipple  by  Martin,  the 
agent  of  Ambler,  at  Ambler's  request,  and  was  signed  by  Whipple  and  delivered 
to  Martin ;  that  Martin  delivered  it  to  Ambler,  who  received  a  copy  of  it  without 
objection,  and  promised  to  sign  it.  Admitting  all  this  to  be  true,  it  is  very 
clear  that  both  parties  intended  to  have  a  written  instrument  signed  by  each 
as  the  evidence  of  any  contract  they  might  make  on  that  subject,  and  neither 
considered  any  contract  concluded  until  it  was  fully  executed.  Under  these 
circumstances  Ambler  had  a  right  to  dech'ne  to  sign  the  paper,  and  until  he 
signed  he  was  not  bound  by  it.  It  was  not  drawn  by  him,  nor  at  his  dicta- 
tion. It  was  first  signed  by  Whipple,  and  drawn  up  by  him  or  in  his  presence, 
and  made  to  suit  his  purposes.  It  is  idle  to  say  that  because  Ambler  took  a 
copy  of  it  from  Martin  to  examine  he  became  a  party  to  it,  though  he  never 
signed  it. 

Further,  we  are  of  opinion,  notwithstanding  Martin's  declaration  that  he 
acted  on  Ambler's  suggestion,  that  he  was  throughout  the  whole  affair  acting 
for  Whipple,  and  governed  solely  by  his  interest.  This  transaction  does  not, 
in  our  opinion,  establish  any  release  or  transfer  of  Ambler's  interest  in  the 
partnership  concern. 

§  202.  Partnership  enterprise  not  abandoned  hy  short  ahscnce. 

2.  Nor  is  there  any  such  evidence  of  abatidonment  of  the  enterprise  on  the 
part  of  Ambler  as  to  justify  the  court  in  holding  that  he  had  lost  or  forfeited 
his  rights  in  the  venture.  It  is  true  that  about  the  middle  of  August  he  left 
Washington  City  for  a  week  or  two,  but  w^hen  he  returned  he  found  himself 
excluded  from  the  workshops  and  from  all  participation  in  Whipple's  plans, 
and  it  seems  probable  he  was  by  Whipple's  authority  forbidden  to  go  there 
before  he  left  the  city.  It  is  unreasonable  to  call  this  a  voluntary  abandon- 
ment of  the  enterprise. 

§  203.  Though  had  conduct  of  one  partner  might  authorize  a  court  to  decree 
a  dissolution  of  a  partnership^  it  does  not  justify  the  other  party  in  treating  it  as 
at  an  end. 

3.  What  weight  would  be  given  to  the  charges  of  bad  character,  drunken- 
ness and  dishonesty  in  a  suit  by  Whipple  to  dissolve  the  partnership  we  need 
not  here  state.  If  all  that  is  charged  were  proved  in  such  a  suit  it  would  make 
a  strong  case  for  relief,  on  such  terms  as  equity  might  impose  for  the  protec- 
tion of  both  parties.  But  they  did  not  authorize  Whipple,  of  his  own  motion, 
to  treat  the  partnership  as  ended  and  take  to  himself  all  the  benefits  of  their 
joint  labors  and  joint  property.  It  seems  also  to  be  a  fair  inference  from  the 
pleadings  and  other  circumstances,  that  Whipple  must  have  known  of  Ambler's 
conviction  for  felony  before  he  entered  into  the  agreement  with  him.  We  are, 
therefore,  of  opinion  that  the  case  shows  nothing  which  deprives  Ambler  of 
his  rights  under  the  original  contract  with  Whipple. 

§  204.  A  contract  hetuseeyi  partners^  that  future  improvements  on  patented 
inventions  shall  inure  to  tJie  advantage  of  hoth^  maJces  the  partner  patenting 
improvements  a  trustee  for  the  other, 

4.  We  are  also  of  opinion  that  Whipple  is  chargeable  as  trustee  for  Ambler 
with  one-half  of  all  that  has  been  realized  or  may  be  realized  from  the  use  of 
the  patent  to  Whipple  and  Ambler  and  the  patent  to  Whipple  and  Dickerson. 

This  conclusion  we  rest  upon  the  sixth  article  of  the  agreement  between 
Whipple  and  Ambler.  This  article  provides  that  any  improvement  or  modifi- 
cation of  the  invention  which  may  be  made  by  either  party,  in  this  country 

or  any  other,  for  which  a  patent  may  be  obtained,  shall  inure  to  the  joint 
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benefit  of  both.  In  the  peculiarly  close  and  confidential  relation  which  the 
parties  assumed  toward  each  other  in  regard  to  an  invention  which  both  under- 
stood to  be  imperfect,  undeveloped,  and  the  subject  of  future  trial  and  experi- 
ment, this  provision  was  eminently  wise  and  necessary.  And  since  Whipple 
wa^,  by  the  assignment  of  Ambler,  invested  with  the  legal  title  of  the  patent 
and  chief  conduct  of  the  affairs  of  the  partnership,  he  was  under  a  peculiar 
obligation  of  good  faith  as  both  partner  and  trustee  of  Ambler. 

Notwithstanding  the  bills,  cross-bills  and  supplemental  bills,  set  up  both  by 
the  patent  to  Whipple  and  Ambler  and  the  patent  to  Whipple  and  Dickerson, 
Kg.  95,665,  and  another  issued  to  them  pending  the  suit.  No.  102,662,  which 
are  charged  by  Ambler  to  be  all  covered  by  his  invention,  and  by  the 'others 
to  be  totally  distinct,  none  of  these  patents  are  found  in  the  record.  It  is  im- 
}>ossible,  therefore,  for  this  court  to  give  emy  conclusive  opinion  or  judgment 
as  to  how  far  they  are  identical,  or  how  far  there  may  be  distinctive  features, 
under  which  the  whole  or  some  part  of  the  two  latter  patents  might  be  sus- 
tained.    We  base  our  decree  on  other  principles. 

We  are  satisfied,  from  the  testimony  in  the  case,  that  the  results  of  the  ex- 
periments conducted  by  Ambler  and  Whipple  in  their  joint  enterprise  devel- 
oped the  practicability  of  success  in  obtaining  the  object  of  their  pursuit;  that 
these  experiments  disclosed  the  fact  that  while  they  had  mainly  relied  on  the 
effect  of  heat  by  steam,  applied  to  petroleum  indirectly  by  encompassing  the 
vessel  in  which  the  petroleum  was,  by  the  steam  let  into  an  outer  chamber,  it 
was  found  that  it  was  necessary  to  introduce  the  steam  into  the  vessel,  thus 
bringing  it  into  direct  contact  with  the  petroleum. 

Whether  Ambler  had  seen  this  as  clearly  as  Whipple  is  not  very  well  or 
satisfactorily  shown.  But  it  is  proved  to  our  entire  satisfaction  that  when 
Whipple  saw  this  point,  and  that  through  it  success  was  within  his  reach,  he 
immediately  recognized  its  great  value.  This  experiment  was  made  at  the 
same  shops,  with  the  same  machines,  and  in  the  same  pursuit,  which  for  three 
months  had  engaged  the  active  energies  of  both  Ambler  and  Whipple.  The 
weight  of  evidence  is  that  Ambler  was  present  and  assisting,  but  this  is  denied 
by  other  witnes^jas. 

What  is  clear  to  us  is  that  as  soon  as  Whipple  recognized  the  value  of  this 
discovery  he  made  up  his  mind  to  be  rid  of  Ambler.  The  undisputed  facts  of 
the  case,  taken  in  connection  with  much  other  testimony  of  a  direct  character, 
convince  us  that  Whipple,  in  violation  of  his  trust  to  Ambler  and  in  fraud  of 
his  rights,  deliberately  entered  upon  a  scheme  by  which  Ambler  was  to  be 
deprived  of  the  benefits  resulting  from  success  in  their  joint  experiments. 
That  in  pursuit  of  this  scheme  he  called  in  Dickerson,  who,  without  having 
invented  anything,  and  in  a  remarkably  short  space  of  time,  procured  letters- 
patent  to  issue  tohimself  and  Whipple  which  embraced  the  results  of  Ambler's 
discoveries  and  experiments,  whether  they  embraced  anything  else  or  not. 

For  all  that  has  come  to  Whipple's  hands,  for  all  that  is  included  in  the 
patents  to  him  and  Dickerson,  he  is,  under  the  terms  of  the  sixth  article  of  the 
agreement,  a  trustee  for  Ambler  to  the  extent  of  one-half,  and  must  be  so 
charged  and  held  to  account  in  this  proceeding. 

As  to  Dickerson,  while  he  is  not  a  trustee  under  that  article,  we  are  of  opin- 
ion that  he  has  so  far  knowingly  connected  himself  with  and  aided  in  the 
frand  on  Ambler  that  he  cannot  resist  Ambler's  right  to  an  undivided  half  of 
both  the  patents  to  Dickerson  and  Whipple,  and  of  the  profits  made  or  to  be 
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made  out  of  them.    What  rights  or  remedies  he  may  have  against  Whipple 
we  do  not  decide. 

The  result  of  these  views  is  that  the  decree  of  the  supreme  court  of  the  Dis- 
trict must  be  reversed ;  that  a  decree  must  be  entered  in  that  court  declaring 
Whipple  and  Dickerson  to  hold  in  trust  for  the  benefit  of  Ambler  to  the  extent 
of  one-half  the  two  patents  issued  to  them,  mentioned  in  the  pleadings  as 
95,665  and  102,662;  that  an  accounting  be  had  as  to  the  profits  realized  by 
them,  or  either  of  them,  from  the  use  or  sale,  or  otherwise,  arising  from  said 
patents,  and  for  such  other  and  further  proceedings  as  may  be  in  conformity 
to  this  opinion. 

BROOKS  V.  MARTIN. 
(2  WaUace,  70-87.     1863.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Wisconsin. 

Statement  OF  Facts. —  The  plaintiff  and  defendant  and  one  Field  had  formed 
a  partnership  for  the  ostensible  purpose  of  buying  up  soldiers'  land  warrants 
issued  under  act  of  congress  of  February,  1847,  and  locating  them  on  the  pub- 
lic lands.  Martin,  the  complainant  below,  who  was  a  banker  in  New  Orleans, 
and  a  brother-in-law  of  Brooks,  furnished  the  money,  and  Brooks  was  the 
active  manager  in  charge  of  the  business.  The  complainant,  Martin,  filed  his 
bill  in  equity  in  the  circuit  court  of  Wisconsin  to  set  aside  a  contract  of  sale  of 
his  interest  to  his  partner,  Brooks,  and  for  an  account  and  division  of  the 
profits,  alleging  that  Brooks,  who  had  charge  of  the  business,  had  purchased 
his  interest  bv  means  of  a  concealment  of  the  true  state  of  the  affairs  of  the 
partnership,  and  by  false  representations.  Brooks  denied  the  fraud,  and 
further  set  up  as  a  defense  that  the  partnership  had  been  formed  for  an  illegal 
purpose;  that  while  the  ostensible  object  was  to  buy  up  soldiers'  land  war- 
rants, the  real  object  was  to  buy  up  soldiers'  claims  before  any  warrant  had 
been  issued  by  the  government,  in  direct  violation  of  the  act  of  congress.  The 
evidence  supported  this  latter  allegation,  but  further  showed  that  where  a 
claim  had  been  thus  bought  before  the  issuing  of  a  warrant,  a  warrant  had 
subsequently  issued  and  the  title  of  the  partnership  had  thus  become  valid. 

The  consideration  paid  by  defendant  for  the  plaintiff's  interest  in  the  busi- 
ness was  the  former's  assumption  of  the  debts  of  the  firm,  amounting  to 
$45,000,  and  a  payment,  as  he  alleged,  of  $3,000  to  plaintiff,  but,  as  plaintiff 
testified,  merely  the  payment  of  half  of  another  account  already  due  to  plaintiff 
from  defendant. 

§  206.  A  partnership  formed  to  buy  up  soldiers^  claims  before  the  issue  of  the 
land  warrants  by  the  government  is  illegal^  under  act  of  congress. 

Opinion  by  Mr.  Justice  Miller. 

We  think  that,  in  point  of  fact,  the  allegation  of  the  answer  —  that  the 
traffic  in  which  this  firm  engaged  was  the  buying  up  of  soldiers'  claims^  before 
any  scrip  or  land  warrants  were  issued,  and  not  the  purchase  and  sale  of 
bounty  land  warrants  and  scrip  —  is  true.  We  have  as  little  doubt  that  the 
traffic  was  illegal.  Undoubtedly,  the  main  object  of  the  ninth  section  of  the  act 
of  February  11,  1847,  was  to  protect  the  soldier  against  improvident  contracts 
of  the  precise  character  of  those  developed  in  this  record.  It  was  a  wise  and 
hun^ne  policy,  and  no  court  could  hesitate  to  enforce  it,  in  a  case  which  called 
for  its  application.    If  a  soldier,  who  had  thus  sold  his  claim  to  Brooks,  Field 
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&  Co.,  had  refused  to  perform  his  contract,  or  to  do  any  act  which  was  neces- 
sary to  give  them  the  full  benefit  of  their  purchase,  no  court  would  have  com- 
pelled him  to  do  it,  or  given  them  any  relief  against  him.  And  if  they  had, 
by  any  such  means,  got  possession  of  the  land  warrant  or  scrip  of  a«oldier,  no 
court  would  have  refused,  in  a  proper  suit,  to  compel  them  to  deliver  up  such 
land  warrant  or  scrip  to  the  soldier.  Or,  if  Brooks,  after  the  signing  of  these 
articles  of  partnership,  had  said  to  Martin,  "  I  refuse  to  proceed  with  this  part- 
nership, bepause  the  purpose  of  it  is  illegal,"  Martin  would  have  been  entirely 
without  remedy.  If,  on  the  other  hand,  he  had  said  to  Martin,  "  I  have  bought 
one  hundred  soldiers'  claims,  for  which  I  have  agreed  to  pay  a  certain  sum, 
which  I  require  you  to  advance  according  to  your  agreement,"  Martin  might 
have  refused  to  comply  with  such  a  demand,  and  no  court  would  have  given 
either  of  his  partners  any  remedy  for  such  a  refusal.  To  tliis  extent  go  the 
cases  of  Russell  v.  Wheeler,  17  Mass.,  281;  Sheffner  v.  Gordon,  12  East,  304; 
Eelding  v.  Pitkin,  2  Caines,  149,  and  the  others  cited  by  counsel  for  appellant, 
and  no  further. 

§  206,  Where  partnership  has  acquired  valid  title  to  money  andiyroperty^  one 
partner  cannot  defeat  an  account  and  settlement  hy  alleging  illegal  purpose  of 
partnership.     Authorities  reviewed. 

All  the  cases  here  supposed,  however,  differ  materially  from  the  one  now 
before  us.  When  the  bill  in  the  present  case  was  filed,  all  the  claims  of  sol- 
diers thus  illegally  purchased  by  the  partnership,  with  money  advanced  by 
complainant,  had  been  converted  into  land  warrants,  and  all  the  warrants  had 
been  sold  or  located.  The  original  defect  in  the  purchase  had,  in  many  cases,  been 
cured  by  the  assignment  of  the  warrant  by  the  soldier  after  its  issue.  A  large 
proportion  of  the  lands  so  located  had  also  been  sold,  and  the  money  paid  for 
some  of  it,  and  notes  and  mortgages  given  for  the  remainder.  There  were 
then  in  the  hands  of  defendant,  lands,  money,  notes  and  mortgages,  the  results 
of  the  partnership  business,  the  original  capital  for  which  plaintiff  had  ad- 
vanced. It  is  to  have  an  account  of  these  funds,  and  a  division  of  these  pro- 
ceeds, that  this  bill  is  filed.  Does  it  lie  in  the  mouth  of  the  partner  who  has, 
by  fraudulent  means,  obtained  possession  and  control  of  all  these  funds,  to 
refuse  to  do  equity  to  his  other  partners,  because  of  the  wrong  originally  done 
or  intended  to  the  soldier?  It  is  difficult  to  perceive  how  the  statute,  enacted 
for  the  benefit  of  the  soldier,  is  to  be  rendered  any  more  effective  by  leaving 
all  this  in  the  hands  of  Brooks,  instead  of  requiring  him  to  execute  justice  as 
between  himself  and  his  partner;  or  what  rule  of  public  morals  will  be  weak- 
ened by  compelling  him  to  do  so?  The  title  to  the  lands  is  not  rendered  void 
by  the  statute.  It  interposes  no  obstacle  to  the  collection  of  the  notes  and 
mortgages.  The  transactions  which  were  illegal  have  become  accomplished 
facts,  and  cannot  be  affected  by  any  action  of  the  court  in  this  case. 

In  Sharp  v.  Taylor,  2  Phillips'  Ch.,  801,  a  case  in  the  English  chancery,  the 
plaintiff  and  defendant  were  partners  in  a  vessel,  which,  being  American  built, 
conld  not  be  registered  in  Great  Britain,  according  to  the  navigation  laws  of 
that  kingdom.  Nor  could  the  owners,  who  were  British  subjects,  residing  in 
England,  have  her  registered  in  the  United  States.  They  undertook  to  violate 
the  laws  of  both  countries  by  having  her  falsely  registered  in  Charleston, 
Sonth  Carolina,  as  owned  by  a  citizen  and  resident  of  that  place.  In  this  con- 
dition, she  made  several  trips,  which  were  profitable;  and  the  defendant, 
colluding  with  Bobertson,  the  American  agent  in  whose  name  the  vessel  had 
been  registered,  refused  to  account  with  plaintiff  for  his  share  of  the  profits, 
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or  to  acknowledge  his  interest  in  the  ship.  When  plaintiff  brought  his  suit  in 
chancery  in  England  the  defendant  set  up  the  illegality  of  the  traffic,  and  the 
violation  of  the  navigation  laws  of  both  governments,  as  precluding  the  court 
from  granting  any  relief,  on  the  same  principle  that  is  contended  for  by  the 
defendant  in  the  present  case.  It  will  be  at  once  perceived  that  the  principle 
is  the  same  in  both  cases,  and  that  the  analogy  in  the  facts  is  so  close  that  any 
rule  on  the  subject  which  should  govern  the  one  ought  also  to  control  the 
other.  The  case  was  decided  bv  Lord  Chancellor  Cottenham,  and  from  his 
opinion  we  make  the  following  extracts :  "  The  answer  to  the  objection  appears 
to  me  to  be  this, —  that  the  plaintiff  does  not  ask  to  enforce  any  agreement 
adverse  to  the  provisions  of  the  act  of  parliament.  He  is  not  seeking  com- 
pensation and  payment  for  an  illegal  voyage.  That  matter  was  disposed  of 
Ayhen  Taylor."  (the  defendant)  "received  the  money;  and  plaintiff  is  now  only 
seeking  payment  for  his  share  of  the  realized  profits.  ...  As  between 
these  two,  can  this  supposed  evasion  of  the  law  be  set  up  as  a  defense  by  one 
against  the  otherwise  clear  title  of  the  other?  Can  one  of  two  partners  pos- 
sess himself  of  the  property  of  the  firm,  and  be  permitted  to  retain  it,  if  he 
can  show  that,  in  realizing  it,  some  provision  or  some  act  of  parliament  has 
been  violated  or  neglected  ?  .  .  .  The  answer  to  this,  as  to  the  former  case, 
will  be  that  the  transaction  alleged  to  be  illegal  is  completed  and  closed,  and 
will  not  be  in  any  manner  affected  by  what  the  court  is  asked  to  do  betweea 
the  parties.  .  .  The  difference  between  enforcing  illegal  contracts  and 
asserting  title  to  money  which  has  arisen  from  them  is  distinctly  taken  in 
Tenant  v.  Elliot,  1  Bos.  &  PuL,  3,  and  Farmer  v,  Eussell,  id.,  29,  and  recognized 
and  approved  by  Sir  William  Grant  in  Thomson  v.  Thomson,  7  Ves.,  473." 

These  cases  are  all  reviewed  in  the  opinion  of  this  court  in  the  case  of 
McBIair  v.  Gibbes,  17  How.,  232  (Contracts,  §§  457-58),  and  the  language  here 
quoted  from  the  principal  case  is  there  referred  to  with  approbation.  We  are 
quite  satisfied  that  the  doctrine  thus  announced  is  sound,  and  that  it  is  directly 
applicable  to  the  case  before  us. 

.  §  207.  Query ^  whether  the  relation  of  partner  with  copartner  is  in  all  cases 
fiduciary^  so  that  the  purchase  by  one  of  the  other'* s  interest  will  be  avoided,  if 
not  free  from  all  suspicion  of  unfairness. 

The  plaintiff  alleges  in  his  bill  that  on  the  28th  day  of  June,  1848,  he  sold 
his  interest  in  the  partnership  business  to  the  defendant  Brooks;  that  in  mak- 
ing the  sale  he  was  overreached  by  the  fraud  of  Brooks,  who,  by  concealment 
of  what  he  knew,  and  false  representations  in  what  he  professed  to  tell,  took 
advantage  of  the  embarrassed  financial  condition  of  plaintiff,  and  his  igno- 
rance of  the  partnership  business,  and  procured  from  him  the  sale  for  a  con- 
sideration totally  disproportioned  to  the  real  value  of  his  interest  in  the 
concern.  The  defendant  admits  the  purchase  of  plaintiff's  interest,  but  denies 
thai  fraud,  and  insists  that  the  transaction  was  in  all  respects  fair  and  honest. 
The  issue  thus  generally  stated  here  is  the  one  mainly  contested  in  the  case ; 
a;nd  so  contested  that  a  record  of  a  thousand  printed  pages  is  mostly  filled  with 
testimony  on  this  subject. 

If  the  parties  are  to  be  regarded  in  this  transaction  as  holding  towards  each 
other  no  different  relations  from  those  which  ordinarily  attend  buyer  and 
seller,  and  as,  therefore,  under  no  special  obligation  to  deal  conscientiously 
with  each  other,  we  are  satisfied  that  no  such  fraud  is  proven  as  would  justify 
a  court  in  setting  aside  an  executed  contract.  But  there  are  relations  of  trust 
and  confidence  which  one  man  may  occupy  towards  another^  either  personally 
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or  in  regard  to  the  particular  property  which  is  the  subject  of  the  contract, 
which  impose  upon  him  a  special  and  peculiar  obligation  to  deal  with  the 
other  person  towards  whom  he  stands  so  related,  with  a  candor,  a  fairness  and 
a  refusal  to  avail  himself  of  any  advantage  of  superior  information  "or  other 
favorable  circumstance,  not  required  by  courts  of  justice  in  the  usual  business 
transactions  of  life.  It  is  contended  that  the  relation  of  Brooks  towards  Mar- 
tin was  of  this  character;  and  before  we  can  dispose  of  the  question  of  fraud 
it  is  necessary  to  determine  whether  the  claim  thus  set  up  is  well  founded; 
and  if  it  is,  what  are  the  principles  upon  which  courts  of  equity  determine  th^ 
validity  of  contracts  between  parties  so  situated.  It  is  argued  that  the  part- 
nership existing  between  the  parties  constitutes  of  itself  a  relation  which  calls 
for  the  application  of  the  principles  which  we  have  alluded  to;  and  Judge 
Story,  in  recapitulating  the  confidential  relations  to  which  they  are  appropri- 
ate (Equity  Jurisprudence,  §  323),  mentions  partner  and  partner  as  one  of 
them.  It  is  not  necessary  to  decide  here  whether,  in  all  cases,  a  sale  by  one 
partner  to  another  of  his  interest  in  the  partnership  concern  will  be  scrutinized 
with  the  same  closeness  which  is  applied  to  fiduciary  relations  generally;  for 
there  are  special  circumstances  in  this  case  which  bring  it  clearly  within  the 
rules  applicable  to  that  class  of  cases. 

§  208.  Partner  in  charge  of  the  business  is  under  special  obligation  to  make 
no  concealment  in  purchasing  the  inta*est  of  his  copartner, 

1.  The  defendant  was  not  onl}^  the  partner  of  plaintiff,  but  he  was  his  special 
agent  in  the  management  of  the  business.  The  bill  alleges  that  he  had  a 
power  of  attorney  from  plaintiff,  authorizing  him  to  represent,  on  all  occa- 
sions, the  interest  of  plaintiff  in  the  conduct  of  the  affairs  of  the  firm ;  and 
although  this  is  denied  in  the  answer,  and  is  not  proven,  the  answer  does  state 
that  at  the  time  the  partnership  was  formed  it  was  distinctly  agreed  between 
plaintiff  and  defendant  that  the  latter  was  to  have  the  full  and  exclusive  con- 
trol of  the  business,  and  should  so  far  represent  the  plaintiff  as  to  give  defend- 
ant a  preponderating  influence  in  the  management  of  the  partnership  over  Mr. 
Field,  the  third  partner.  The  record  leaves  no  doubt  that  he  acted  through- 
out in  accordance  with  this  agreement. 

2.  It  is  abundantly  established  by  the  testimony  that,  within  some  two  or 
three  months  after  the  partnership  was  formed,  the  parties  closed  their  opera- 
tions in  New  Orleans,  after  having  invested  over  $50,000,  advanced  by  Martin, 
in  the  purchase  of  soldiers'  claims;  and  that  thenceforth  very  little  was  done 
in  the  way  of  purchasing  claims  or  warrants.  That  Brooks  then  came  to 
Washington  to  procure  the  warrants  to  be  issued,  and  Field  went  to  Wisconsin 
to  seek  a  market  for  their  sale.  From  that  time  forward  Brooks  and  Field 
had  the  entire  management  of  the  business,  mainly  under  the  direction  of 
Brooks;  and  none  of  it  was  conducted  in  New  Orleans  save  the  purchase  of 
five  or  six  warrants  made  by  Brooks  on  Martin's  suggestion,  nor  were  any 
reports  made  of  the  business  to  Martin. 

Brooks  and  Field  thus  managed  the  entire  concern,  at  a  distance  of  near 
two  thousand  miles  from  Martin,  and,  as  we  think  the  testimony  shows,  with- 
out consnlting  him  in  any  way,  and  with  very  little  regard  for  his  large  interest 
in  the  business.  Under  these  circumstances  Brooks  must  be  held  to  have  been 
not  only  the  partner,  but  the  special  agent  of  Martin ;  and  the  purchase  made 
by  him  of  Martin's  interest  must  be  tested  by  the  rules  which  govern  such 
transactions  as  between  principal  and  agent. 

What  are  these  ruled?    "On  the  whole,  the  doctrine  may  bo  generally 
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stated,  that  wherever  confidence  is  reposed,  and  one  party  has  it  in  his  power, 
in  a  secret  manner,  for  his  own  advantage,  to  sacrifice  those  interests  which, 
he  is  bound  to  protect,  he  will  not  be  permitted  to  hold  any  such  advantage." 
1  Story's  Equity,  §  323.  Or,  to  speak  more  specifically,  "  if  a  partner  who  ex- 
clusively superintends  the  business  and  accounts  of  the  concern,  by  conceal- 
ment of  the  true  state  of  the  accounts  and  business,  purchase  the  share  of  the 
other  partner  for  an  inadequata  price,  by  means  of  such  concealment,  the  pur- 
chase will  be  beld  void."     Id.,  §  220. 

Speaking  of  a  purchase  by  a  trustee  from  his  cestui  qiie  trusty  Lord  Chan- 
cellor Eldon  says,  in  the  case  of  Coles  v,  Trecothick,  9  Vesey,  234,  that  though 
permitted,  it  is  a  transaction  of  great  delicacy,  and  which  the  court  will  watch 
with  the  utmost  diligence;  so  much,  that  it  is  very  hazardous  for  a  trustee  to 
engage  in  such  a  transaction.  "A  trustee  may  buy  from  the  cestui  qxie  trusty 
provided  there  is  a  distinct  and  clear  contract,  ascertained  to  be  such  after  a 
jealous  and  scrupulous  examination  of  all  the  circumstances;  provided  the 
cestui  que  trust  intended  the  trustee  should  buy;  and  there  is  no  fraud,  no  con- 
cealment, no  advantage  taken  by  the  trustee  of  information  acquired  by  him 
in  the  character  of  trustee.  I  admit,"  he  savs,  "it  is  a  difficult  case  to  make 
out,  wherever  it  is  contended  that  the  exception  prevails."  This  has  long 
been  regarded  as  a  leading  case,  and  the  above  remarks  have  been  often  cited 
by  other  courts  with  approbation.  We  think  them  fully  applicable  to  a  pur- 
chase by  an  agent  from  his  principal  of  the  property  committed  to  his  agency. 
See,  also,  Michoud  v.  Girod,  4  How.,  503;  Bailey  v,  Teakle,  2  Brockenborough, 
61-54;  Hunter  v.  Atkyns,  3  Mylne  &  K.,  113;  Maddeford  v.  Austwick,  1 
Simons,  89. 

We  lay  down,  then,  as  applicable  to  the  case  before  us,  and  to  all  others  of 
like  character,  that,  in  order  to  sustain  such  a  sale,  it  must  be  made  to  appear, 
first,  that  the  price  paid  approximates  reasonably  near  to  a  fair  and  adequate 
consideration  for  the  thing  purchased;  and,  second,  that  all  the  information 
in  possession  of  the  purchaser,  which  was  necessary  to  enable  the  seller  to 
form  a  sound  judgment  of  the  value  of  what  he  sold,  should  have  been  com- 
municated by  the  former  to  the  latter. 

In  regard  to  the  adequacy  of  the  price,  it  is  obvious  that  Brooks  did  not  pay 
to  Martin  anything  which  he  was  not  bound  to  pay  before  the  sale  was  made, 
or  assume  any  obligation  under  which  he  did  not  already  rest;  nor  did  Martin 
receive  anything  which  Brooks  did  not  then  owe  him,  or  his  promise  to  do 
anything  for  which  Brooks  was  not  previously  bound.  The  only  matter  in 
which  their  relations  were  changed  was,  that  Martin  sold  to  Brooks  hig  share 
of  the  profits  of  the  business,  and  Brooks  assumed  to  bear  all  Martin's  share 
of  the  losses. 

So  the  condition  of  the  partnership  business,  at  this  time,  shows  a  balance 
of  $15,000  of  profits,  all  of  which  was  cash,  or  funds  equal  to  cash.  It  fur- 
ther appears  that  there  were  on  hand  and  unsold  over  forty-five  thousand 
acres  of  land,  which,  at  the  government  rate  of  $1.25  an  acre,  gives  an  aggre- 
gate value  of  $57,000.  Add  this  to  the  $15,000  above  mentioned,  and  we  have 
$f  2,000  as  the  probable  profits  of  the  partnership  venture,  at  the  time  of  this 
sale. 

It  is  said  that  the  danger  that  soldiers  would  seek  to  reclaim  the  warrants, 
or  the  lands  on  which  they  had  been  located,  under  the  provisions  of  the  act 
of  1847,  already  mentioned,  must  have  detracted  largely  from  the  amount 
which  any  prudent  man  would  have  given  for  Martin's  interest  in  the  concern. 

234 


BiGBm  nrriEs  and  liabilities  of.  partners.  §  zoo. 

This  danger  was,  however,  a  very  remote  and  improbable  one,  and  must  have 
so  appeared,  when  we  consider  that  these  claims  have  been  bought  from 
young  men  scattered  over  the  different  states  of  the  Union,  with  no  means  of 
ascertaining  where  the  warrants  were  located,  or  in  whom  the  title  was  vested ; 
and  that  the  amount,  in  each  case  separately,. was  not  worth  the  trouble  and 
expense  of  the  search  and  subsequent  litigation.  But  while  these  consider- 
ations might  have  some  weight,  if  the  question  of  adequate  price  were  other- 
wise in  doubt,  they  can  go  but  a  little  way  to  establish  that  point,  in  the  cir- 
cumstances of  the  present  case. 

Martin's  share  of  the  profits  was  $30,000,  for  which  Brooks  gave  him  sub- 
stantially nothing.  Was  Martin  placed  by  Brooks  in  possession  of  all  the  in- 
formation known  to  himself,  and  which  was  necessary  to  enable  Martin  to 
form  a  sound  judgment  of  the  value  of  what  he  was  selling? 

But  we  are  not  left  alone  to  this  negative  and  inferential  testimony  on  the 
subject.  We  have  letters  from  Brooks  to  the  Fields,  written  before  the  sale 
was  made,  in  which  he  urges  that  all  remittances  shall  be  made  to  him  at 
Washington,  showing  from  the  allusions  in  them  to  a  proposed  remittance  to 
Martin,  and  to  Lake  &  Co.,  who  were  Martin's  correspondents  in  New  York, 
that  bis  intention  was  that  no  remittance  should  be  made  to  Martin.  When 
we  consider  that  the  letter  of  June  20th  was  written  at  a  moment  when  ho 
was  expecting  in  a  few  days  an  interview  with  Martin,  which  he  had  himself 
suggested,  and  that  he  was  no  doubt  then  contemplating  the  very  purchase 
which  he  made  at  the  interview,  and  that  he  knew  that  Lake  was  the  other 
partner  in  the  firm  of  Martin  &  Co.,  we  look  upon  it  as  remarkable,  pointing 
clearly  to  one  conclusion,  namely,  a  determination  to  keep  from  Martin  all 
the  funds  of  the  concern  and  all  information  of  its  condition,  in  order  that  he 
might  perform  the  operation  of  buying  Martin's  interest  at  a  sacrifice. 

We  are  of  opinion  from  a  careful  examination  of  the  testimony  that  Brooks 
occupied  towards  Martin  a  relation  of  confidence  and  trust,  being  his  partner, 
his  agent  and  his  brother-in-law,  and  having  also  entire  control  of  the  partner- 
ship business;  that  he  took  advantage  of  this  position  to  conceal  from  Martin 
the  prosperous  condition  of  the  concern,  and  purchased  from  him  his  interest 
for  a  price  totally  disproportioned  to  its  real  value;  and  that,  under  such  cir- 
cumstances, it  is  the  unquestionable  duty  of  a  court  of  chancery  to  set  aside 
the  contract  of  sale. 

Decree  affirmed  with  costs. 

Ms.  Justice  Catron  dissented. 


BRYDIE  V,  MILLER. 
(Circuit  Court  for  Virginia:  1  MarshaU,  147-155.     1809.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  The  object  of  this  suit  is  to  open  an  account  which 
was  settled  between  the  parties  in  the  life-time  of  the  testator  of  the  plaintiff, 
and  to  have  a  re-settlement  of  all  the  transactions  of  M'Clure,  Brydie  &  Co. 

§  209.  An  account  settled  is  binding  in  the  absence  of  mistake  or  imposition. 

It  is  the  right  of  every  individual  to  exercise  his  own  judgment  on  his  own 
affairs,  and  to  arrange  them  in  such  a  manner  as  his  own  will  may  dictate. 
Where  this  arrangement  is  made  under  the  fair  exercise  of  judgment,  without 
imposition,  and  with  a  requisite  knowledge  of  the  subject,  it  is  certainly  con- 
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elusive,  unless  the  arrangement  be  in  its  nature  alterable  at  the  will  of  the 
person  who  has  made  it. 

It  is  a  necessary  consequence  of  this  right,  that  an  individual  who  has  set- 
tled his  accounts  with  another  and  arranged  the  transactions  between  them  in 
a  manner  which  receives  the  full  and  free  assent  of  his  mind  has  a  right  to 
consider  those  transactions  closed,  and  is  consequently  bound  so  to  consider 
them.  That  which  might  before  have  been  a  matter  of  controversy  is  ad- 
justed by  mutual  consent,  and  claims  which  might  have  been  uncertain  are 
reduced  to  certainty.  It  is  no  objection  to  this  adjustment  that  some  sacrifice 
may  have  been  made.  The  party  had  a  right  to  make  the  sacrifice.  He  bad 
a  right  to  balance  in  his  own  mind  the  advantages  of  the  settlement  against 
its  disadvantages,  and  if,  in  his  judgment,  the  former  preponderated,  no  other 
individual  has  a  right  to  say  that  he  was  mistaken,  and  that,  therefore,  trans- 
actions which  be  had  closed  shall  remain  open. 

It  follows  that  an  account  settled  between  two  individuals,  each  exercising 
his  own  free  judgment  on  every  part  of  it,  is  binding  on  both  as  to  all  the 
items  of  that  account.  Mistakes  may  be  corrected,  omissions  may  be  supplied, 
impositions  may  be  relieved  against,  but  a  principle,  understood,  considered 
and  agreed  upon  b}'  a  party  in  a  situation  fairly  to  exercise  his  own  judgment 
and  to  act  in  conformity  with  that  judgment,  must  bind  himself  and  his  rep- 
resentatives in  and  out  of  court.  To  controvert  those  principles  would  be  to 
question  the  right  of  a  man  of  full  age  and  sound  mind  to  manage  his  own 
property  and  to  insist  on  transferring  that  right  to  another.  . 

That  Mr.  Brydie  was  capable  of  acting  for  himself;'  that  he  had  a  full 
knowledge  of  the  subject  into  the  adjustment  of  which  he  entered:  that  his 
judgment  was  exercised  free  from  undue  influence  of  any  kind,  is  not  denied; 
certainly  is  not  disproved.  It  is  said  that  his  health  was  too  delicate  for 
laborious  research  or  execution.  Should  this  be  admitted,  he  had  clerks  to 
perform  what  was  too  toilsome  for  himself,  and  the  subject  to  be  settled  had 
long  been  familiar  to  him.  In  such  a  case,  it  surely  must  be  necessary  to  show 
that  items  have  been  introduced  which  were  not  understood  before  his  own 
settlement  shall  be  subverted. 

§  2 10.  Overcharges  in  an  account  settled  cannot  afterwards  he  objected  to  whah 
they  were  (Mowed  in  ths  setti^ment  understandingly  and  had  been  previously  ac- 
quiesced in.     Ins2}ection  of  documents.     Right  to  copies. 

Great  errors  are  alleged  to  exist  in  the  settlement.  Errors  so  great  and  so 
manifest  that  the  court  ought  to  correct  them.  An  inquiry  into  this  allega- 
tion will  now  be  oiade.  The  first  error  alleged  is  in  the  premiums  of  insur- 
ance. M'Clure,  Brydie  &  Co.  directed  the  tobacco  to  be  insured  at  a  specified 
price,  and  Miller,  Ilart  &  Co.  insured  that  tobacco  at  a  higher  price.  Miller, 
Hart  &  Co.  held  three-fourths  of  the  the  interest  of  M'Clure,  Brydie  &  Co., 
and  insist  that,  under  the  terms  of  the  copartnership,  they  had  a  right  to  insure 
upon  the  principles  upon  which  they  acted. 

To  simplify  the  question,  I  will  suppose  Miller,  Hart  &  Co.  to  have  miscon- 
strued articles,  and  that  the  point,  if  depending  on  them  alone,  would  be  de- 
cided in  favor  of  the  plaintiff.  It  remains  to  inquire  whether  Brydie  has  not 
completely  sanctioned  this  act. 

Accounts  of  sales  exhibiting  the  premiums  paid  for  insurance  were  regu- 
larly received.  Of  consequence,  their  conduct  on  this  subject  was  completely 
understood  by  Mr.  Brydie.  It  does  not  appear,  nor  is  it  alleged,  that  he  ever 
expressed  any  dissatisfaction  at  this  proceeding.    On  the  contrary,  by  receir- 
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ing  these  accounts,  and  entering  the  balances  without ,objection,  he  tacitly  and 
impliedly  sanctioned  the  principle  on  which  Miller,  Hart  &  Co.  had  acted.  It 
gave  them  his  authority  to  proceed  in  the  same  line  of  conduct.  Had  the  case 
stopped  here,  it  would  have  been  going  very  far  to  say  that  Mr.  Brydie  might, 
after  the  business  was  closed,  charge  Miller,  Hart  &  Co.  with  the  extra  pre- 
mium the}'  had  paid  for  insurance,  under  the  impression,  very  justifiably  en- 
tertained, that  he  approved  their  conduct.  But  the  case  does  riot  stop  here. 
A  full  settlement  afterwards  takes  place,  and  Mr.  Brydie,  with  .a  full  knowl- 
edge of  the  fact,  admits  this  item  of  charge.  To  controvert  it  now,  unless  it 
could  be  proved  that  some  imposition  was  practiced  on  him,  would  be  to  deny 
the  right  of  an  intelligent  merchant  to  settle  and  close  any  one  of  his  accounts. 

I  do  not  mention  the  circumstance  of  Mr.  Brydie's  taking  credit  for  this 
extra  insurance  in  the  cases  of  lost  and  damaged  cargoes,  because  there  may 
bo  some  question  about  the  fact,  and  because  I  do  not  think  the  case  requires 
the  aid  of  that  fact.  To  aflFord  a  pretext  for  revising  this  item,  it  ought  to  be 
shown  that  some  imposition  was  practiced  on  Mr.  Brydie.  For  this  purpose, 
it  is  alleged  in  the  bill  that  Miller,  Hart  &  Co.  did  not  pay  these  premiums  in 
reality,  but  stood  insurers  themselves.  This  allegation  is  totally  unsupported 
and  is  positively  denied  in  the  answer.  It  is  therefore  to  be  considered  as 
untrue. 

But  the  plaintiff  requires  that  authenticated  copies  of  all  the  policies  of  in- 
surance should  be  transmitted  to  this  country.  The  defendants  refuse  to 
accede  to  this  demand,  and  declare  their  readiness  to  exhibit  the  policies  to 
any  person  whom  the  plaintiff  may  employ  to  inspect  them.  The  policies  are 
said  to  be  so  numerous  as  to  form  too  bulky  a  package  to  be  sent  without  ne- 
cessity. They  transmit  copies  of  the  particular  policies,  specifically  required  by 
the  plaintiff. 

Had  this  account  never  been  settled,  or  was  any  circumstance  in  proof  which 
might  give  countenance  to  the  allegation  of  fraud  made  in  the  bill,  the  court 
would  not  hastily  overrule  the  demand  for  the  production  of  the  policies.  But 
the  account  had  been  settled.  Mr.  Brydie  has  been  satisfied  that  these  pre- 
miums have  been  actually  paid,  and  there  is  no  single  circumstance  in  the  case 
ta  warrant  the  suspicion  which  has  been  expressed.  The  demand,  then,  that 
authentic  copies  of  the  policies  should  be  transmitted  to  this  country  is  most 
unreasonable.  It  is  founded  on  nothing  which  has  a  semblance  of  right.  If 
this  subject  could  be  closed  now,  I  should  feel  no  difficulty  on  this  part  of  the 
case.  But  as  an  account  is  to  be  taken,  I  shall  leave  the  plaintiffs  at  liberty 
to  demand  a  view  of  the  policies  in  London. 

The  second  error  to  be  corrected  is  the  item  of  £3  Ss,  on  each  hogshead  of 
a  cargo  sold  to  Holder  for  risk  of  damage  on  the  tobacco.  The  reasoning  ap- 
plied to  the  preceding  claim  applies  to  this,  and  need  not  be  repeated.  It  is 
apparent  on  the  face  of  the  account  of  sales,  and  was,  consequently^  understood 
by  Mr.  Brydie.  But  it  is  contended  that  this  was  not  a  conclusive  statement. 
It  was  a  conjectural  allowance  dependent  on  a  subsequent  statement. 

This  allegation  is  not  supported,  and  there  is  no  reason  to  believe  it  correct. 
Had  this  been  the  fact,  Mr.  Brydie  would  have  required  evidence  of  the  actual 
damage  on  the  final  settlement  of  the  account.  His  settling  the  account  with- 
out charging  this  item  is  proof  that  he  considered  the  arrangement  as  having 
been  definitelv  made  with  Holder,  and  was  satisfied  with  it.  If  in  this  he  was 
deceived,  the  deposition  of  Holder  ought  to  have  been  taken  by  the  plaintiffs 
in  order  to  prove  the  fact. 
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The  third  error,  a  correction  of  which  has  been  required,  is  an  extra  charge 
of  commissions  and  of  interest.  In  the  articles  of  copartnership,  Miller,  Hart 
&  Co.  stipulate  to  do  the  business  in  London  on  the  same  terms  on  which  they 
had  done  the  business  for  Alexander  Brj^die  &  Co.  Consequently  they  were 
bound  to  be  content  with  the  same  commissions,  and  to  keep  an  interest 
account  on  the  same  principles. 

The  bill  charges  a  departure  from  this  stipulation.  This  allegation  also  is 
in  express  and  unequivocal  terms  denied  in  the  answer.  Alexander  Brydie 
was  the  acting  partner,  in  this  country,  of  Alexander  Brydie  &  Co.,  and  of 
M'Clure,  Brydie  <fe  Co.  Consequently  he  understood  perfectly  the  commis- 
sions charged  by  Miller,  Hart  &  Co.  to  each  of  these  firms.  He  never  com- 
plained of  their  commissions,  but  impliedly  approved  them;  first,  by  admitting 
the  accounts,  and  afterwards,  by  making  a  final  settlement,  which  acknowl- 
edged their  correctness. 

^  The  plaintiff  does  not  pretend  to  show  that  the  commissions  charged  M'Clure, 
Brydie  &  Co.  vary  from  those  charged  Alexander  Brydie  &  Co.,  but  shows 
that  different  commissions  have  been  charged  M'Clure,  Brydie  &  Co.  for  differ- 
ent cargoes,  sold  at  different  places,  and  under  different  circumstances,  with 
all  of  which  Alexander  Brydie  was  perfectly  satisfied.  The  interest  account 
is  not  so  clear,  and  I  do  not  so  well  understand  it.  If  the  plaintiff  can  show  a 
positive  error  in  it,  I  shall  permit  him  to  do  so.  But  the  whole  weight  of  proof 
lies  with  him. 

A  fourth  error  charged  against  Miller,  Hart  &  Co.  is,  premiums  paid  for 
insurance  against  fire.  But  this  item  is  in  express  terms  allowed  by  Brydie, 
and  was  afterwards  admitted  by  him  in  the  settlement. 

A  fifth  error  is,  an  allowance  of  10^.  per  cwt.,  on  four  hundred  hogsheads 
of  tobacco  purchased  for  Keymer,  M'Taggert  &  Co.  at  £3  per  cwt.  Keymer, 
M'Taggert  &  Co.  alleged  that  their  orders  had  been  disobeyed,  and  refused  to 
receive  this  tobacco.  Miller,  Hart  &  Co.  made  a  compromise  and  agreed  to 
receive  50^.  instead  of  60s.  per  cwt.  Alexander  Brvdie  savs  he  does  not 
think  they  were  bound  to  make  this  concession,  but,  believing  they  acted  for 
the  best,  he  acquiesces  in  it,  and  will  cheerfully  bear  his  proportion  of  the  loss. 

Alexander  Brydie  might  certainly  have  refused  to  accede  to  this  compro- 
mise, in  which  case  Miller,  Hart  &  Co.  would  have  stood  in  the  place  of  Keymer, 
M'Taggert  &  Co.,  and  must  have  paid  whatever  sum  that  company  was  liable 
for.  But,  although  Alexander  Brydie  might  have  withheld  his  assent,  he  was 
not  bound  to  withhold  it.  He  was  at  liberty  to  accept  or  reject  the  compro- 
mise. With  a  full  knowledge  of  the  subject  he  chose  to  accept  it.  Who  shall 
reverse  his  decision  and  say  that,  against  his  will,  he  shall  go  on  with  the  con- 
test, and  risk  almost  the  whole  cargo  on  the  liability  of  Keymer,  M'Taggert 
&  Co.  to  pay^  60^.  per  hundred  for  the  tobacco? 

It  is  alleged  that  this  compromise  was  not  actually  made,  but  this  allegation 
is  not  supported  by  even  the  semblance  of  probability,  and,  if  the  plaintiffs  rely- 
on  it,  they  ought  to  have  taken  the  testimony,  which  was  in  their  power,  to 
establish  the  fact.  A  sixth  error  is  a  credit  taken  in  the  books  for  £1,800,  a 
variance  between  the  London  and  Virginia  books.  This  allegation  is  expressly- 
denied  in  the  answer,  and  is  not  proved.  I  understand  the  answer  as  account- 
ing for  the  alleged  error  of  £2,000  in  favor  of  M'Clure. 

§  21 1.  Acquiescence  in  settlement  renders  it  hinding  on  party  not  signing. 

In  objection  to  the  account  which  was  settled,  it  is  alleged  that  M'Clure 
signed  it  for  himself  only,  not  for  his  partners.    That  Miller  and  Hart  were 
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not  bound,  and,  therefore,  Brydie  ought  not  to  be  bound.  Whenever  Miller 
and  Hart  signified  their  acquiescence  in  this  account,  it  became  obligatory  on 
them,  even  supposing  that  their  silence  did  not  render  it  obligatory.  But 
whatever  force  might  arise  from  this  circumstance,  if  Miller  and  Sart  had 
never  signified  their  acquiescence  in  the  settlement,  and  Biydie  had  alleged  this 
fact  and  brought  a  bill  on  that  account  to  have  a  resettlement,  it  can  have  no 
force  when  Miller  and  Hart  appear  to  have  approved  the  settlement,  and  are 
not  put  upon  the  proof  of  that  fact  by  the  allegation  that  they  had  not 
assented  to  it. 

§  2 1 3.  Upon  hill  for  resettlement  of  partnership  accounts,  defendant  ri'eed  not 
set  forth  tlie  original  settled  account. 

It  has  been  also  contended  that  Miller,  Hart  &  Co.  ought  to  have  set  forth 
the  settled  account,  if  they  relied  upon  it  as  a  bar  to  the  resettlement  which  is 
demanded  in  the  bill. 

If  this  bill  had  been  brought  for  a  settlement  of  accounts,  without  admitting 
a  former  settlement,  this  observation  would  be  correct.  The  defendant  ought 
not  to  be,  and  most  certainly  would  not  be,  admitted  to  plead  a  former  settle- 
ment in  bar,  without  showing  that  former  settlement.  But  this  bill  admits 
a  former  settlement,  which  must  be  in  possession  of  the  plaintiffs.  It  is  there- 
fore not  essential  that  th^  defendants  should  exhibit  it,  nor  have  they  ever 
been  required  to  exhibit  it.  The  original  has  been  produced  and  read  in  court. 
That  it  cannot  longer  be  produced  is  not  the  fault  of  either  party ;  each  party 
is,  I  presume,  possessed  of  copies.  If,  on  this  part  of  the  case,  any  difficulty 
should  arise,  the  court  will  interfere  so  far  as  may  be  necessary. 

The  errors  alleged  in  the  former  settlement  have  been  considered.  If  there 
was  nothing  further  in  the  case,  I  could  not  hesitate  to  dismiss  the  bill.  But 
the  parties  agree  that  some  accounts  between  them  still  remain  open.  Of 
these,  an  account  is,  of  course,  to  be  taken.  If,  during  the  pendency  of  this 
account,  the  plaintiff  chooses  to  inspect  the  policies  in  London,  he  is  at  liberty 
to  do  so,  and  if  there  is  any  one  case  in  which  Miller,  Hart  &  Co.  have  them- 
selves stood  insurers,  he  is  at  liberty  to  bring  the  circumstances  of  that  case 
before  the  court.  He  may  also  take  depositions  to  show  any  imposition  on 
Alexander  Brydie,  and  he  may  show  to  the  commissioner  any  positive  error  in 
the  interest  account,  but  he  is  not  at  liberty  to  open  the  settlement  on  any 
point  agreed  to  by  Alexander  Brydie,  unless  he  can  prove  fraud  or  misrepre- 
sentation in  obtaining  that  agreement. 

g  S18.  A  partner  is  not  entitled  to  eompensatlon  for  his  services  either  before  or  after 
dis»t>lutioDy  in  the  absence  of  a  special  agreement  entitling  him  to  it.  Lyman  v,  Lyman,*  2 
Paine,  11. 

g  S14.  Right  of  partner  to  manage  firm  bnsiness.— If  two  are  jointly  concerned  in  a  par- 
ticular adventure,  the  one  authorized  to  dispose  of  the  property  may  appropriate  the  whole 
proceeds  to  his  own  use,  and  make  himself  the  debtor  to  the  other  for  a  moiety ;  or  he  may 
hold  the  money  for  the  joint  account,  and  subject  his  associate  to  all  the  risks  which  may 
atl^nd  it.    Hourquebie  v.  Girard,  2  Wash.,  212. 

g  Slo.  Plaintiff  and  defendant  engaged  in  a  joint  adventure,  the  management  of  the  affair 
beLog  placed  in  the  hands  of  the  defendant,  who  was  in  command  of  the  vessel  in  which  the 
shipment  was  made.  Heldt  that  being  a  joint  adventure,  the  plaintiff  had  no  right  to  order, 
ba^  only  to  advise,  as  to  the  disposition  of  the  property,  and  that  the  defendant  having 
excbanged  the  property  for  bills  on  the  French  government,  instead  of  for  cash  or  produce  as 
directed  by  the  letter  of  the  plaintiff,  was  not  responsible  for  the  loss  occasioned  thereby, 
having  acted  in  good  faith.    Lyles  v.  Styles,  2  Wash.,  2*24. 

g  216b  The  law  gives  to  each  partner  a  lien  upon  the  joint  effects  of  the  partnership  for 
any  exoeas  over  his  partner  which  he  has  contributed  to  their  joint  business,  or  to  preserve 
their  joint  property.    Wilson  t*.  Davis,*  1  Mont.  T*y,  183. 
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§217.  Of  retiring^  partner.— Partnership  property  is  responsible  for  what  is  dne  to  a 
partner  retiring,  and  if  not  enough  to  satisfy  the  claim,  each  member  is  liable  for  the  residue 
in  a  ratio  with  his  interest.    Perkins  v.  Currier,  8  Woodb.  6c  M.,  69. 

g  21S.  Where  one  member  of  a  firm  withdraws,  the  dealing  of  creditors  with  the  remaining 
partner,  selling  him  goods,  giving  him  fresh  credit,  and  permitting  such  goods  to  be  mingled 
with  the  old  stock,  does  not  release  the  retiring  member  from  liability  for  the  flrm*s  indebt- 
edness, or  sanction  the  appropriation  by  him  of  the  moneys  he  took  out  of  the  firm,  so  as  to 
deprive  them  of  the  right  to  follow  those  moneys,  if  it  be  found  that  the  remaining  assets 
were  insufiicient  to  pay  their  debts  in  full.     In  re  Sauthoff,*  5  Cent.  L.  J.,  864 ;  16  N.  B.  R.,  181. 

§  219.  Partners  are  liable  for  the  torts  of  each  other  committed  in  the  course  of  partner- 
ship business.    Stockwell  v.  United  States,  8  Cliff.,  284. 

§  220.  lYhon  one  partner  a  trustee  for  the  other  —  Patents.—  A  copartnership  was  formed 
between  A.,  a  man  of  inventive  genius,  and  B.,  a  man  of  business  and  of  capital,  for  the  pur- 
pose of  experimenting  with  and  bringing  to  perfection  a  certain  invention.  By  the  sixth 
article  of  the  agreement  it  was  provided  that  any  improvement,  etc.,  should  inure  to  the  joint 
benefit.  B.,  by  the  assignment  of  A.,  was  invested  with  the  legal  title  of  the  patent,  and 
chief  conduct  of  the  affairs  of  the  partnership.  Subsequent^  B.  endeavored  to  get  rid  of  A., 
under  circumstances  which  indicated  that  he  intended  to  deprive  him  of  the  benefits  result- 
ing from  success  in  their  joint  experiments,  and  in  pursuance  of  such  scheme  called  in  D., 
who,  without  having  invented  anything,  and  in  a  remarkably  short  space  of  time,  procured 
letters  patent  to  issue  to  himself  and  R,  which  embraced  the  results  of  A.*s  discoveries  and 
experiments,  whether  they  embraced  anything  else  or  not.  Held,  that  B.  was  chargeable, 
under  the  sixth  article  of  the  agreement  between  A.  and  B.,  as  trustee  for  A.,  with  one-half  of 
all  that  had  been  realized  or  might  be  realized  from  the  use  of  the  patent  to  B.  and  A.,  and 
the  patent  to  B.  and  D.  As  to  D.,  while  he  was  not  a  trustee  under  the  said  article,  he  had  so 
far  knowingly  connected  himself  with,  and  aided  in  the  fraud  on  A.,  that  he  could  not  resist 
A.'s  right  to  an  undivided  half  of  both  the  patents  to  B.  and  D.,  and  of  the  profits  made  or 
to  be  made  out  of  them.     Ambler  v,  Whipple,  20  Wall.,  546. 

§221.  Forfeiture  of  interest  in  firm. —  A  partner,  by  f&iling  to  contribute  his  share  of 
the  partnership  fund,  does  not,  in  ordinary  cases,  forfeit  the  interest  which  he  already  has  in 
the  firm.  Especially  is  this  so  where  no  extraordinary  emergency  exists  requiring  such  pay- 
ment.    Piatt  V,  Oliver,*  3  McL.,  27. 

g  222.  Interest  on  partnership  accounts.— A  partner  is  not  liable  to  pay  interest  on  part- 
nership accounts,  before  settlement  and  balance  struck.    Dexter  v.  Arnold,  3  Mason,  284. 

§  223.  Liability  for  firm  debts. —  The  stockholders  of  an  unincorporated  banking  company 
are  individually  liable  in  equity  to  the  holders  of  the  notes  of  the  company,  issued  while  they 
were  stockholders,  notwithstanding  an  article  of  their  association  declares  that  the  joint 
stock  or  property  of  the  company  should  alone  be  responsible  for  the  debts  and  engagements 
of  the  company,  and  that  no  person  who  might  deal  with  the  company,  or  to  whom  they 
should  become  indebted,  should,  on  any  pretense  whatever,  have  recourse  against  the  sep- 
arate property  of  any  present  or  future  member  of  the  company,  or  against  their  persons, 
further  than  might  be  necessary  to  secure  the  faithful  application  of  the  funds  thereof  to  the 
purposes  to  which,  by  those  articles,  they  were  liable.  Elach  stockholder,  notwithstanding  such 
article,  is  liable  to  the  full  extent  of  all  the  notes  outstanding  in  the  hands  of  creditors  of 
the  company,  which  were  issued  while  he  was  a  stockholder.  Riggs  v.  Swann,*  3  Cr.  C.  C, 
183. 

g  224.  It  is  a  principle  of  the  law  of  partnership,  that  a  contract  made  by  copartners  is 
several  as  well  as  joint,  and  the  assumpsit  is  made  by  all  and  by  each.  It  is  obligatory  on  all 
and  on  each  of  the  partners.     Barry  i\  Foyles,  1  Pet.,  811. 

§  225.  The  responsibility  of  one  partner  for  the  contracts  of  another  is  not  solely  on  the 
ground  of  the  credit  being  given  to  all.    Felicby  v,  Hamilton,*  1  Wash.,  492. 

g  22ft.  In  1784  two  brothers,  who  were  engaged  in  ti'ading  and  boating  on  the  Connecticut 
river,  orally  agreed  upon  a  partnership,  it  being  understood  that  all  their  property  should  be 
in  common,  and  that  each  should  be  at  liberty  to  do  any  kind  of  business  he  might  see  fit  on 
joint  account.  This  connection  continued  until  1820,  and  in  the  meantime  their  business  grew 
to  considerable  proportions,  including  a  variety  of  transactions,  such  as  building  and  dealing 
in  vessels,  the  purchase  of  land,  and  of  stock  in  bridge  and  turnpike  companies.  Deeds  and 
other  evidences  of  title  were  taken  in  the  names  of  both  or  either  indiscriminately.  Held, 
that  the  partnership  was  a  general  and  unlimited  one,  that  all  their  property  of  every  descrip- 
tion was  partnership  property,  including  land  belonging  to  one  of  them  before  the  partnership 
and  upon  which  buildings  were  erected  with  the  joint  funds,  and  legacies  received  by  one  of 
them  and  the  wife  of  the  other  and  applied  to  the  use  of  the  partnership ;  and  that  losses  sus- 
tained by  the  transactions  of  either,  however  ill  advised,  must  be  borne  by  both,  so  long  as 
there  was  no  fraud  shown,    Lyman  v.  Lyman,*  2  Paine,  11. 
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§  32  7.  Upon  a  bill  for  an  accounting:,  held^  that  the  plaintiff  was  entitled  to  have  a  sale  of 
the  real  estate  made  to  wind  up  the  partnership,  although  defendant  desired  to  have  each  re- 
tain what  real  estate  he  had,  the  difference  in  values  to  be  so  held  by  a  corresponding  charge 
and  credits    Ibid, 

§  22S.  Each  having  been  in  possession  of  different  portions  of  the  real  estate,  by  tacit  con- 
sent, for  eight  years  after  dissolution,  hdd,  that,  owing  to  the  extraordinary  character  of 
the  cafie,  each  should  be  allowed  for  improvements  made  upon  such  real  estate  during  that 
time,  contrary  to  the  usual  rule  applicable  to  partnerships.    Ibid, 

g  229.  An  agreement  purporting  to  create  a  partnership,  to  continue  a  certain  number  of 
years  from  date,  provided  that  one  of  the  parties  should  obtain  the  lease  of  a  certain  railroad 
in  his  own  name,  but  for  the  joint  account  of  all ;  that  he  should  manage  it  at  a  monthly  sal- 
ary for  their  mutual  benefit ;  that  the  others  should  furnish  the  money  necessary  for  the  pur- 
pose and  be  reimbursed  with  interest  out  of  the  annual  net  profits;  that  after  such  repayment 
of  the  capital  and  interest,  the  net  profits  should  be  equally  divided,  and  that  all  losses  should 
be  borne  equally.  Held,  that  the  postponement  of  a  division  of  profits  until  the  capital  ad- 
vanced should  be  refunded  to  the  partners  advancing  it  did  not  defer  or  affect  the  liability 
of  the  partners  for  debts  contracted  in  the  prosecution  of  the  business,  but  that  the  manag- 
ing partner,  as  well  as  the  others,  became  liable  for  such  debts  from  the  start.  Beauregard  v» 
Osse,*  1  Otto.  134. 

§  280.  Such  a  partnership  is,  under  the  Louisiana  law,  termed  an  ''ordinary"  as  distin- 
guished from  a  "  commercial "  partnership.  Under  that  law  in  such  a  partnership  each  part- 
ner is  only  bound  individually  for  his  share  of  the  partnership  debts ;  but,  to  that  extent,  a 
debt  contracted  by  one  partner,  even  without  authority  from  the  others,  binds  them,  if  it  is 
proved  that  the  partnership  was  benefited  by  the  transaction.    Ibid, 

§  2S1.  In  an  action  against  a  partnership  in  Louisiana  praying  a  judgment  against  all  the 
defendants  in  solido  for  the  whole  amount  of  the  debt,  if  the  evidence  shows  an  ordinary,  as 
distinguished  from  a  commercial,  partnership,  the  verdict  and  judgment  may  be  agcunst  each 
defendant  for  his  proportional  share  only,  and  they  will  not  be  vitiated  by  the  variance  from 
the  prayer  of  the  petition.    Ibid, 

%  232.  Wliere  a  member  of  a  firm  is  discharged  in  banlcraptcy,  upon  his  individual  peti- 
tion, such  discharge  does  not  release  him  from  partnership  debts,  without  any  proceedings  to 
declare  the  partnership  bankrupt.    Hudgins  v.  Lane,*  11  N.  B.  R.,  462. 

§  288.  Partnership  note  —  Consideration  as  to  new  member. —  Where  A.  agreed  to  sell  B. 
and  C.  certain  property,  and  D.  afterward  entered  into  copartnership  with  B.  and  C,  and  a  con- 
Teyanoe  was  made  of  said  property  to  B.,  C.  &  D.,  and  their  note  given  for  a  certain  amount, 
which  said  parties  alleged  was  given  partly  in  consideration  of  a  further  agreement  entered 
into  between  A.  and  said  B.,  G.  &  D.,  it  was  held  upon  their  claiming  that  there  was  no  con- 
sideration for  D.'s  becoming  a  joint  promisor  in  said  note,  except  said  subsequent  agreement, 
that  he  was  a  partner  of  B.  and  C.  and  a  joint  owner  with  them  of  the  property  for  which  the 
debt  had  been  contracted,  and  that  a  consideration  moving  to  his  copromisors  was  enough  to 
support  his  promise  independent  of  said  subsequent  agreement.  Philpot  v,  Gruninger,  14 
WalL,  570. 

§  234.  As  to  mines.—  If  tenants  in  common  of  a  mine  unite  in  working  it,  being  practi- 
cally forced  by  circumstances  into*  a  partnership  in  working  the  mine,  but  not  becoming  part- 
ners as  to  the  ownership  of  it,  one  may  buy  up  the  interest  of  a  second  without  becoming 
answerable  therefor  to  the  others.  The  rule  that  forbids  a  partner  from  deriving  any  private 
advantage  from  his  position  as  partner  has  no  application  to  such  a  case.  First  Nat.  Bank  v. 
Biflsell,*  2  MoC.,  78. 

g2S5.  Distribution  of  stoek. — Partners  cannot  distribute  among  themselves  any  part  of 
the  stock  in  trade  to  the  prejudice  of  creditors.  But  when  a  distribution  is  made  with  the 
assent  of  the  creditors  the  act  is  not  fraudulent.    Wilkinson  v.  Yale,  6  McL.,  16. 
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— Notice,  §§  237,  fiSS,— Surmving  partner;  abatement  and  revival,  §§  339,  240.—  Ac- 
eq>tanee  of  new  firm  as  debtor,  §§  241,  242.—  Liability  of  estate  of  deceased  partner,  §  243. 
Profltefrom  otJter  partnerships,  %  244.—  Dissolution  of  law  partnership;  death  of  partner; 
suit  for  an  accounting,  g§  245-247. 

§  2M.  Notice  of  dissolution  of  a  i>artnership  published  in  the  public  papers  is  conclusive 
upon  all  persons  who  have  had  no  previous  dealings  with  the  firm.  Shurlds  v,  Tilson,  §§  248, 
249. 

§  SS7.  Notice  of  dissolution  of  a  partnership  by  publication  in  a  newspaper  is  not  indispen- 
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sable  to  protect  a  retiring  partner  against  one  who  has  not  had  previous  dealings  with  the  firm. 
Other  public  notice  may  be  sufficient    Love  joy  v,  Spaflford,  ^  260-253. 

§  288.  In  an  action  brought  on  an  acceptance  given  in  the  name  of  a  dissolved  firm  by  the 
continuing  partner,  seeking  to  hold  the  retired  partner,  it  appeared  that  the  defendant  firm 
was  located  at  Davenport,  Iowa,  and  the  acceptance  was  given  at  Read's  Landing,  Wisconsin, 
for  the  price  of  lumber  bought  of  plaintiffs  there ;  that  the  firm  had  been  dissolved  several 
months  previously,  and  the  business  was  thereafter  carried  on  in  the  name  of  the  continuing 
partner  alone ;  that  actual  notice  had  been  given  to  those  who  had  dealt  with  the  firm  pre- 
viously ;  there  was  no  evidence  that  the  firm  had  ever  transacted  any  business  before  at  Read*s 
Landing,  or  at  Eau  Claire,  which  was  near  by.  Held,  that  it  was  error  to  exclude  evidence 
offered  by  defendant  to  show  that  it  was  generally  known  along  the  Mississippi  river  that  the 
dissolution  had  taken  place,  to  show  to  whom,  to  what  extent  and  in  what  manner  notice  had 
been  given ;  that  all  the  lumber  dealers  in  Davenport  were  notified  and  knew  of  the  dissolu- 
tion ;  and  that,  just  before  the  draft  in  question  was  given,  notice  was  given  to  nearly  all  the 
lumber  dealers  in  Eau  Claire  and  vicinity,  although  such  evidence  was  not  offered  to  prove 
actual  notice  to  plaintiffs.    Ibid. 

%  289.  In  case  of  the  death  of  a  member  of  a  firm»  leaving  his  copartners  surviving  him, 
during  the  pendency  of  a  suit  agains^  the  partnership,  the  suit  does  not  abate,  but,  upon  sug- 
gestion of  the  death  of  one,  it  will  proceed  against  the  others;  and  there  is  nothing  in  the 
nature  of  a  bill  in  equity  to  restrain  the  infringement  of  letters  patent,  and  praying  for  an 
account  of  profits  arising  from  such  infringement,  to  withdraw  the  case  froqa  the  operation 
of  the  general  rule.    Troy  Iron  &  Nail  Factory  v.  Winslow,  gg  258-255. 

g  240.  Such  a  suit  cannot  be  revived  against  the  executor  of  the  deceased  copartner,  at 
least  unless  it  is  shown  that  the  surviving  partners  are  insolvent,  or  that  the  partnership 
assets  are  not  sufficient  to  satisfy  the  demand,  as,  without  such  showing,  creditors  of  a  part- 
nership have  no  right  to  proceed  against  the  estate  of  a  deceased  copartner.    Ibid, 

%  241.  In  1871  the  banking  firm  of  J.  C.  &  Co.  was  dissolved  and  a  new  firm  formed  under 
the  same  name,  two  members  of  the  old  fiirm,  including  defendant's  testator,  retiring  and 
being  succeeded  by  two  new  members.  The  liabilities  of  the  old  firm  were  assumed  by  the 
new,  and  it  was  agreed  that  the  retiring  partners  should  be  relieved  from  liability.  In  1873 
the  new  firm  failed  and  went  into  bankruptcy,  and  among  its  debts,  published  in  the  proceed- 
ings, was  an  account  due  plaintiff's  intestate  as  depositor,  he  having  made  the  deposits  in 
1869,  and  having  disappeared  in  1870.  This  debt  was  proved  in  the  bankruptcy  proceedings 
in  1878  and  dividends  accepted  on  it  afterwards.  The  defendant's  testator  died  in  1877,  and 
no  claim  was  made  on  him  during  his  life-time  on  account  of  the  deposits.  In  1878  a  de- 
mand was  made  on  defendant,  who  denied  any  liability,  and  no  steps  were  taken  to  enforce 
the  demand.  In  1879  the  bankrupt  estate  was  wound  up;  plaintiff  participated  in  a  distribu- 
tion of  stocks  made  to  the  creditors,  and  sold  the  stocks  so  received  at  private  sale  without 
notice  to  defendant.  Upon  these  facts,  fields  that  as  the  representative  of  plaintiff  s  intestate 
was  notified  by  the  bankruptcy  proceedings  of  the  dissolution  of  the  old  firm  and  of  the 
assumption  of  the  debt  by  the  new  firm,  proof  of  the  debt  in  the  bankruptcy  proceedings, 
coupled  with  the  omission  to  make  any  claim  upon  the  retired  partner  during  his  life,  and 
with  the  lapse  of  time  occurring  before  any  demand  was^ade  on  his  estate,  justified  the  in- 
ference that  the  new  firm  was  adopted  as  the  debtor  in  lieu  of  the  old,  and  therefore  plaintiff 
could  not  maintain  a  claim  for  an  unsatisfied  balance  of  the  debt  against  the  defendant* 
Regester  v.  Dodge,  §g  256-260. 

§  242.  Heldt  also,  that  plaintiff  was  barred  from  obtaining  any  relief  in  equity  by  the  con- 
sideration that  his  failure  to  make  a  claim  upon  the  defendant  or  his  testator  until  the  bank- 
rupt estate  was  nearly  wound  up  resulted  in  the  loss  to  the  defendant  of  the  opportunity  to 
make  a  claim  upon  the  bankrupt  estate,  and  by  the  further  consideration  that  defendant  may 
have  chosen  to  keep  the  stock  received  from  the  bankrupt  estate  instead  of  selling  it,  and 
should  have  been  allowed  the  option  to  do  so.    Ibid, 

g  248.  A  partnership  agreement  fixed  no  definite  period  for  the  continuance  of  the  partnei^ 
ship,  but  provided  that,  in  the  event  of  the  death  of  either  party,  the  copartnership  "shall 
not  on  that  account  dissolve,  but  the  interest  of  such  deceased  party  may  be  continued  and 
represented  by  the  legal  representatives  of  said  deceased  party,  or  otherwise  disposed  of  by 
them.**  The  will  of  one  of  the  partners,  who  died  during  the  continuance  of  the  partnership, 
provided  that  the  testator's  share  or  interest  in  the  partnership  *<  shall  not  cease,  nor  said 
partnership  be  determined,  by  reason  of  my  death,"  but  that  such  share  and. interest  "shall 
continue  and  be  kept  up  and  represented  by  the  executor  of  this  my  will,  in  my  stead,  until 
such  time  as,  in  his  judgment,  it  shall  be  most  advantageous  for  my  estate  to  sell  out  and 
settle  up  and  close  up  "  the  said  share  and  interest,  "and  to  that  end  I  do  hereby  fully  author- 
ize and  empower  and  direct  the  executor  of  this  my  will  to  hold,  manage  and  represent " 
such  share  or  interest,  "  for  the  benefit  and  use  of  those  who  shall  be  entitled  to  my  estate, 
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until  such  time  as,  in  his  discretion  and  judgment,  it  shall  be  most  advantageous  to  sell  or 
close  and  settle  the  same."  The  testator  then  provided  for  a  sister,  and  then  devised  the  resi- 
due of  his  estate  to  certain  persons,  *' subject  to  the  foregoing  provisions  and  to  dower.'' 
Held,  that  his  general  estate  did  not  become  liable  for  debts  of  the  partnership  contracted 
after  his  death.    Cook  v,  Rogers,  §§  261-268. 

§  244.  Such  debts  held  not  payable  out  of  profits  derived  by  the  estate  from  other  partner- 
ships, as  to  which  the  will  made  similar  provisions,  it  not  appearing,  however,  that  the  part- 
nership articles  provided  for  the  continuance  of  the  partnerships,  and  it  not  appearing 
whether  such  partnerships  were  solvent  or  insolvent,  or  whether  there  were  any  outstanding 
debts  against  them.    Ibid. 

§  245.  An  agreement  was  made  between  the  members  of  a  law  firm  to  dissolve  the  partner- 
ship, bat  to  continue  it  for  the  purpose  of  closing  up  the  business  then  on  hand.  Afterwards 
a  farther  agreement  provided  that  in  case  of  the  death  of  either  partner,  the  fees  collected 
for  unfinished  business  should  be  divided  between  the  survivors  and  the  representatives  of 
the  deceased  partner  in  certain  specified  proportions.  One  of  the  partners  having  died,  his 
executor  brought  a  bill  in  equity  against  the  survivors  for  discovery  and  an  account.  Hdd, 
tiiat  the  bill  could  be  maintained,  although  there  was  stiU  unfinished  business  of  the  old  firm 
on  hand,  and  fees  uncertain  in  amount  were  yet  to  be  collected ;  that  the  decree  properly 
aUowed  a  recovery  of  a  due  proportion  of  the  fees  already  collected,  and  reserved  consider- 
ation of  fees  yet  to  be  earned  until  after  they  should  be  earned.    Denver  v.  Roane,  §§  264-266. 

g  246.  In  such  case  the  surviving  partners  are  not  entitled  to  any  extra  allowance  for  their 
eervices  in  closing  up  the  unfinished  business.    Ibid, 

§  247.  The  executor  of  the  deceased  partner  can  recover  nothing  on  account  of  fees  received 
in  a  case  from  which  the  testator  during  his  life-time  personally  withdrew  and  had  his  name 
stricken  from  the  record,  denouncing  the  claim  to  the  court  as  a  corrupt  one.    Ibid, 

[Notes.—  See  §§  367-338.] 

SHURLDS  V.  TILSON. 
(Circuit  Court  for  Illinois:  2  McLean,  458-461.    1841.) 

Opinion  of  the  Coubt. 

Statement  of  Faot8. —  This  action  is  brought  by  the  plaintiff,  as  assignee 
of  certain  bills  or  promissory  notes  which  purported  to  be  signed  by  the  de- 
fendants and  dated  the  8th  of  May,  1839,  and  the  23d  of  July  following.  The 
defendants  were  partners  in  merchandising  at  Quincy,  in  this  state,  until  the 
19th  of  April,  1839,  when  their  partnership  was  dissolved,  of  which  notice  was 
given  at  the  above  date  in  a  newspaper  published  at  Quincy.  Both  the  de- 
fendants resided  at  that  place. 

The  plaintiff  is  a  citizen  of  St.  Louis,  in  Missouri.  From  the  indorsements 
on  the  bill  it  would  seem  that  this  suit  is  brought  for  the  benefit  of  the 
Bank  of  St.  Louis.  It  is  not  pretended  that  either  the  bank  or  the  plaintiff 
had  any  dealings  with  the  defendants  during  their  partnership.  And  the  only 
qoestion  is,  whether  such  notice  of  the  dissolution  of  the  partnership  has  been 
given  to  exonerate  Tilson  from  liability  on  the  bills.  They  were  drawn  by 
his  late  partner,  Pitkin,  and  signed  in  the  name  of  the  partnership. 

§  248.  Two  kinds  of  notice  of  dissolutiofi  of  partnership.  Without  one  hind 
diswlution  not  effective^  even  as  to  strangers.  English  authorities,  Puhlication 
tn  the  Gazette. 

There  are  two  modes  of  giving  notice  of  the  dissolution  of  a  partnership; 
which  shall  put  it  out  of  the  power  of  eithe;r  partner  to  bind  the  other.  The 
first  is  a  special  notice,  by  circular  or  otherwise,  of  the  dissolution,  to  those 
persons  with  whom  the  partnership  had  had  dealings.  This  is  the  safer  and 
more  advisable  course.  And  until  this  notice  be  given,  either  expressly  or 
oonstmctively,  the  partnership  may  be  still  bound  after  the  dissolution.  And 
the  partners  are  bound,  where  the  act  purports  to  be  a  partnership  act,  with- 
out notice,  whether  it  be  done  with  a  customer  or  a  stranger. 
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The  second  mode  of  giving  notice  is  b}'^  a  publication  in  a  gazette.  This 
publication  of  the  dissolution  is  admissible  as  evidence,  but  Mr.  Gow,  in  his 
Treatise  on  Partnership,  page  280,  says  that  it  is  of  little  avail  unless  it  be 
shown  that  the  party  entitled  to  notice  was  in  the  habit  of  reading  the  Gazette. 
Godfrey  v.  TurnbuU,  1  Esp.  N.  P.  C,  371 ;  Leeson  v.  Halt,  1  Starkie,  N.  P.  C, 
186.  He  says,  indeed,  that  an  advertisement  in  a  common  newspaper  is  not 
oven  admissible,  without  proof  that  the  party  took  in  the  paper.  In  the  case 
above  cited  from  1  Starkie,  Lord  EUenborough  said  that  he  would  receive 
evidence  of  the  advertisement  in  the  gazette,  but  that,  unless  it  were  proved 
that  the  party  was  in  the  habit  of  reading  the  Gazette,  the  evidence  would  be 
of  little  avail.  And  his  lordship  was  of  opinion  that  the  advertisement  in  the 
Times  was  not  admissible  at  all,  without  proof  that  it  was  taken  in  by  the 
party.  From  these  remarks  it  would  seem  that  the  Gazette  was  the  paper  in 
'which  such  notices  usually  appeared  or  were  required  to  be  published,  and, 
therefore,  a  notice  published  in  that  was  admissible  in  evidence  on  a  different 
principle  from  a  notice  in  the  Times. 

In  the  case  of  Jenkins  v.  Bizard,  1  Starkie,  418,  the  notice  in  the  Gazette 
being  read,  the  defendants  proved  that  a  similar  advertisement  had  been  in- 
serted once  in  the  Morning  Chronicle,  and,  also,  that  the  plaintiffs  took  in  the 
latter  paper.  Lord  EUenborough  was  of  opinion  that  it  was  admissible^  and 
referred  to  a  case  where  a  party  was  sought  to  be  affected  with  notice  of  an 
advertisement  contained  in  a  weekly  provincial  paper;  in  that  case  the  paper 
was  not  only  delivered  at  the  house,  but  the  party  was  seen  to  read  it.  Upon 
the  whole  his  lordship  submitted  the  evidence  to  the  jury,  and  informed  them 
that  it  was  for  them  to  say  whether,  under  all  the  circumstances,  the  plaintiffs 
had  notice.  He,  at  the  same  time,  remarked  it  would  be  a  more  prudent 
course  to  send  circulars  to  all  with  whom  the  parties  had  dealings. 

The  court  of  king's  bench,  however,  have  recently  decided  in  the  case  of 
Wright  V.  Pulham,  2  Chitt.,  121,  that  notice  in  the  Gazette  is  notice  to  all  the 
world  of  the  dissolution  of  a  partnership.  In  that  case  it  did  not  appear  that 
the  party  had  had  actual  notice  of  the  dissolution.  This  decision  conflicts 
with  some  of  the  nisi  prius  decisions  above  cited,  and,  of  course,  overrules 
them.  And  from  this  decision  the  law  seems  to  be  now  settled  in  England, 
although  the  report  of  the  case  is  very  short  and  unsatisfactory,  that  a  publi- 
cation in  the  Gazette  is  sufficient  notice  of  the  dissolution  of  a  partnership. 
And  that  the  question  there  now  is,  not  whether  notice  was,  in  fact,  given  to 
the  party,  but  whether  it  was  published  in  the  Gazette.  It  is  known  that 
newspapers  are  sold  in  London  by  the  carriers,  and  not  delivered  to  subscribers 
as  in  this  country.  This,  however,  can  make  no  difference  as  to  the  publica- 
tion of  the  notice. 

§  249.  Pvhlisked  notice  condicsive  upon  persons  who  have  had  no  previous 
dealings  with  thefii^m^  hut  not  upon  others. 

In  the  case  of  Lansing  v.  Ten  Eyck,  2  John.,  300,  it  was  held  that  a  notice 
of  the  dissolution  in  the  public  papers  is  conclusive  upon  all  persons  who  have 
had  no  previous  dealings  with  a  copartnership.  But  as  to  such  persons  as 
have  had  dealings  with  a  copartnership  it  is  not  so  to  be  considered,  unless, 
under  the  circumstances,  it  appears  satisfactory  to  the  jury  that  it  operated  as 
a  notice.  Bristol  v.  Sprague,  7  Wend.  Eep.,  423 ;  Graves  v.  Merry,  6  Cowen, 
701;  6  John.  Rep.,  147,  148;  Mo  watt  v.  Howland,  3  Day,  353;  Martin  v. 
Walton,  1  McCord,  16. 

Prudence  requires,  when  an  individual  by  his  act  assumes  the  right  to  bind 
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another^  that  some  inquiry  should  be  made  into  his  power  to  do  so.  And  even 
to  a  stranger,  and  especially  a  bank,  to  whom  the  bill  was  negotiated.  It 
would  seem  not  to  impose  an  unreasonable  diligence  to  inquire  whether  a  part- 
nership, which  formerly  existed,  is  still  subsisting.  The  court  instructed  the 
jury  that  if  they  shall  find  there  was,  in  good  faith,  a  dissolution  of  the  co- 
partnership between  the  defendants,  and  that  notice  was  published  of  the  same, 
on  the  19th  of  April,  in  a  newspaper  of  general  circulation,  at  Quincy,  it  was 
suflScient  to  discharge  Tilson  from  liability  in  this  action. 

LOVEJOY  v.  SPAFFORD. 
(8  Otto.  480-443.     1876.) 

Error  to  IT.  S.  Circuit  Court,  District  of  Minnesota. 

Opinion  by  Mr.  Justice  Hunt. 

Statement  of  Facts^—  The  action  ivas  by  the  holder  of  two  drafts  dated 
September  27,  1870,  drawn  by  J.  B.  Shaw  upon  J.  B.  Shaw  &  Co.,  and  ac- 
cepted in  the  name  of  J.  B.  Shaw  &  Co.  The  object  of  the  action  was  to 
charge  Lovejoy  as  a  partner.  The  firm  of  J.  B.  Shaw  &  Co.  was  formed  on 
the  15th  day  of  April,  1868;  transacted  a  lumber  business  at  Davenport,  Iowa, 
and  continued  until  the  12th  day  of  May,  1870,  when  it  was  dissolved  by  an 
instrument  in  writing.  In  fact,  Lovejoy  was  not  a  member  of  the  firm  of 
J.  B.  Shaw  &  Co.,  nor  was  there  in  existence  such  a  firm  when  the  drafts  were 
accepted  in  its  name.  The  acceptance  in  the  firm  name  was  a  fraud  on  the 
part  of  Shaw. 

The  questions  arising  upon  the  bill  of  exceptions  grow  out  of  the  suflBciency 
of  the  notice  of  the  dissolution  of  the  firm  given  by  the  retiring  member. 

Formal  notice  was  given  to  all  those  who  had  previously  dealt  with  the 
firm.  It  does  not  appear  whether  there  had  been  any  change  of  signs,  nor 
whether  the  firm  had  any  external  sign. 

No  evidence  was  given  that  notice  of  the  dissolution  was  published  in  any 
newspaper;  and  it  was  proved  that  two  daily  papers  were  published  in  Daven- 
port at  the  time  of  the  dissolution.  After  that  time  the  business  was  carried 
on  in  the  name  of  J.  B.  Shaw  alone. 

Prior  to  the  present  transaction,  the  plaintiffs,  in  discounting  its  paper,  had 
heard  of  the  firm,  and  who  were  its  members.  They  testified  that  they  had 
no  information  of  the  dissolution  till  some  time  after  its  occurrence.  The 
drafts  in  suit  were  given  for  lumber  sold  by  the  plaintiffs  and  by  one  Mead, 
were  drawn  by  Shaw,  and  accepted  by  him  in  the  name  of  the  firm  at  Read's 
Landing,  where  the  lumber  was  sold.  There  was  no  evidence  that  the  firm  had 
ever  had  any  other  transaction  at  Eau  Claire  or  Read's  Landing.  No  evidence 
was  given  of  the  relative  position  of  the  places  in  question;  but  from  the 
maps  and  gassetteers  we  learn  that  Eau  Claire  is  in  the  interior  of  the  state  of 
Wisconsin,  and  distant  several  hundred  miles  from  Davenport,  in  the  state  of 
Iowa.    Read's  Landing  is  not  far  from  Eau  Claire. 

The  case  was  tried  by  the  circuit  court  upon  the  theory  that>  to  discharge 

a  member  of  a  firm  from  the  claim  of  one  who  had  had  no  dealing  with  it 

prior  to  its  dissolution,  but  who  knew  of  its  existence  and  who  were  its  mem- 

berSy  it  was  necessary  that  the  latter  should  have  received  actual  notice  of  the 

dissolution,  or  that  notice  should  have  been  published  in  a  newspaper  at  the 

place  of  business.     This  doctrine  was  not  announced  in  terms,  but  such  was 

the  result  of  the  trial.    Either  o^  these  notices  were  held  to  be  sufficient;  but 
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it  was  held  that,  without  one  of  them,  the  retiring  member  could  not  protect 
himself.  In  terms,  the  holding  of  the  judge  was,  that  there  must  be  either 
actual  notice  or  public  notice ;  and  it  will  be  seen  from  the  offers  and  exclu- 
sions presently  to  be  stated,  that  this  public  notice  could  mean  only  a  news- 
paper publication. 

Thus  the  witness  Barnard,  after  testifying  that  he  had  been  in  business  at 
Davenport  prior  to  May  12,  1870,  until  the  time  of  the  trial;  that  he  had  busi- 
ness relations  with  all  the  lumber  dealers  at  that  place,  and  knew  them  all; 
and  that  he  knew  of  the  dissolution  when  it  occurred, —  was  then  asked 
whether  or  not  it  was  generally  known  at  Davenport  at  the  time  the  firm  was 
dissolved  that  such  dissolution  had  taken  place.  To  which  the  plaintiffs  ob- 
jected, on  the  ground  that  the  same  was  incompetent  and  immaterial;  which 
objection  was  sustained,  and  the  defendant  Lovejoy  excepted,  and  his  excep- 
tion was  noted. 

Defendants'  counsel  then  asked  the  witness :  "  State  whether  or  not  it  was 
generally  known  at  this  time  along  the  river  that  this  dissolution  had  taken 
place."  To  which  plaintiffs  made  the  same  objections  as  before;  and  the 
objection  was  sustained,  and  an  exception  taken  by  defendant  Lovejoy,  and 
noted. 

Defendants'  counsel  then  asked  the  witness :  "  Did  you  at  or  near  the  time 
of  the  dissolution  communicate  the  fact  that  it  haxl  occurred  to  any  persons 
other  than  the  plaintiffs;  and,  if  so,  to  whom,  and  in  what  manner?"  To 
Tvhich  the  plaintiffs  made  the  same  objection  as  before ;  which  objection  was 
sustained,  and  an  exception  was  taken  and  noted  for  the  defendant  Lovejoy. 

Counsel  for  defendant  Lovejoy  stated,  in  connection  with  the  questions  to 
the  witness  Barnard,  that  he  did  not  expect  to  prove  actual  notice  of  the  dis- 
solution to  the  plaintiffs,  or  to  the  persons  who  sold  the  lumber. 

John  C.  Spetzler  was  sworn  as  a  witness  in  behalf  of  the  defendant,  and 
testified  that  in  May,  1870,  he  was  in  the  employment  of  J.  B.  Shaw  &  Co.,  iu 
their  yards  at  Davenport,  as  salesman;  that  the  business  was  conducted  after 
the  dissolution  by  Shaw,  in  the  name  of  J.  B.  Shaw. 

The  defendant  proposed  to  prove  by  the  witness  that  the  dissolution,  imme- 
diately upon  its  occurrence,  was  a  matter  of  general  repute  and  knowledge  in 
the  city  of  Davenport,  where  the  firm  did  business,  and  that  all  lumber  dealers 
in  Davenport  were  informed  of  it.  To  which  plaintiff  objected,  on  the  grounds 
that  the  same  was  incompetent  and  immaterial;  which  objection  was  sustained. 
To  which  the  defendant  Lovejoy  excepted,  and  his  exception  was  noted. 

Sumner  W.  Farnham,  not  a  partner,  was  sworn  on  behalf  of  the  defendant, 
and  testified  that,  in  September,  1870,  and  before  the  transaction  in  question, 
he  visited  Eau  Claire  in  company  with  J.  B.  Shaw;  was  there  two  or  three 
days  and  called  on  the  lumber  dealers  of  that  place.  The  witness  was  then 
asked  whether  on  that  occasion  be  or  Shaw  gave  any  notice  to  the  lumber 
dealers  at  Eau  Claire  of  the  dissolution  of  the  firm  of  J.  B.  Shaw  &  Co.  If  so, 
to  whom  and  in  what  manner? 

To  which  the  plaintiffs  objected,  on  the  grounds  that  the  same  was  incom- 
petent and  immaterial,  unless  the  defendant  proposed  to  prove  actual  notice 
to  plaintiffs,  or  to  those  who  sold  the  lumber,  or  notice  by  publication  in  a 
newspaper.  The  objection  was  sustained  by  the  court;  and  the  defendant 
Lovejoy  excepted,  and  his  exception  was  noted. 

The  defendant  then  offered  to  prove  by  this  witness,  that,  while  he  and 
Shaw  were  at  Eau  Claire  on  this  occasion,  and  before  the  sale  of  the  rafts  ia 
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qaestion,  the  said  Shaw,  in  the  presence  of  the  witness,  notified  all,  or  nearly 
all,  of  the  lumber  dealers  in  Eau  Claire,  where  plaintiffs  then  lived  and  did 
business,  and  in  the  vicinity,  that  the  firm  of  J.  B.  Shaw  <&  Co.  had  dissolved, 
and  that  Farnham  &  Co.  had  sold  out  to  Shaw. 

To  which  the  plaintiffs  objected,  on  the  grounds  that  the  same  was  im- 
material and  incompetent,  unless  the  defendant  proposes  to  show  actual  notice 
to  the  plaintiffs,  or  to  those  who  sold  the  lumber;  which  objection  was  sus- 
tained, and  the  defendant  Lovejoy  excepted,  and  his  exception  was  noted. 

§  260.  Notice  required  in  case  of  dissolution  of  a  partnership.  Heview  of 
authorities. 

In  Pratt  v.  Page,  32  Vt.,  11,  cited  as  an  important  case,  it  was  held  that,  to 
entitle  a  plaintiff  to  recover  in  a  case  like  the  present,  these  facts  must  appear: 
1.  The  claimant  must  have  known  at  the  time  of  making  his  contract  that  there 
had  been  a  partnership.  2.  That  he  did  not  then  know  of  its  dissolution.  3. 
That  he  supposed  he  was  entering  into  a  contract  with  the  company  when  he 
made  it.  In  the  court  below  the  plaintiff  recovered,  on  the  ground  of  want  of 
suflScient  notice  of  dissolution ;  but  in  the  appellate  court  that  question  was 
not  reached. 

In  City  Bank  of  Brooklyn  v.  McChesney,  20  N.  Y.,  240,  the  bank  having 
had  previous  knowledge  of  the  existence  of  the  firm  of  Dearborn  &  Co.,  of 
which  the  defendant,  McChesney,  was  a  member,  discounted  a  note  made  in 
the  firm  name,  but  after  the  partoership  was  in  fact  dissolved,  without  knowl- 
edge or  information  on  the  part  of  the  bank ;  it  was  held,  there  being  no  pub- 
lication of  dissolution,  that  the  retiring  partner  was  liable.  The  court  makes 
no  examination  of  the  law,  but  adopts  as  the  basis  of  its  judgment  the  opin- 
ion of  Senator  Yerplanck  in  Vernon  v.  Manhattan  Company,  22  Wend.,  183. 

In  that  case  Senator  Verplanck  made  use  of  this  language :  "  Now,  follow- 
ing out  this  principle,  how  is  a  person,  once  known  as  a  partner,  to  prevent 
that  inducement  to  false  credit  to  his  former  associates  which  may  arise  after 
the  withdrawal  of  his  funds,  from  the  continued  use  of  credit  which  he  as- 
sisted to  obtain?  How  shall  he  entitle  himself  to  be  exempted  from  future 
liability  on  their  account?  The  natural  reply  is,  he  must  take  all  the  means  in 
his  power  to  prevent  such  false  credit  being  given.  It  is  impossible  for  him 
to  give  direct  notice  of  his  withdrawal  to  every  man  who  may  have  seen  the 
name  of  his  former  firm,  or  have  accidentally  received  its  check  or  note.  No 
man  is  held  to  impossibilities.  But  he  does  all  he  can  do  in  such  a  case  by 
withdrawing  all  the  exterior  indications  of  partnership,  and  giving  public 
notice  of  dissolution  in  the  manner  usual  in  the  community  where  he  resides. 
lie  may  have  obtained  credit  for  his  copartnership  by  making  his  own  interest 
in  it  known,  through  the  course  of  trade.  So  far  as  those  are  concerned  who 
have  had  no  direct  intercourse  with  the  firm,  lie  does  all  that  is  in  his  power 
to  prevent  the  continuance  and  abuse  of  such  credit,  if  he  uses  the  same  sort 
of  means  to  put  an  end  to  that  credit  which  may  have  caused  it.  But  there 
are  persons  with  whom  he  or  his  partners  may  have  transacted  business  in 
the  copartnership  name  and  received  credit  from.  To  such  persons  he  has 
given  more  than  a  general  notice  of  the  partnership ;  for  he  has  directly  or 
indirectly  ratified  the  acts  of  the  house,  and  confirmed  the  credit  that  may 
have  been  given,  either  wholly  or  in  part,  upon  his  own  account.  He  knows, 
or  has  it  in  his  power  to  know,  who  are  the  persons  with  whom  such  dealings 
have  been  had.  Public  policy,  then,  and  natural  justice,  alike  demand  that 
he  should  give  personal  and  special  notice  of  the  withdrawal  of  his  responsi- 
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bility  to  every  one  who  had  before  received  personal  and  special  notice,  either 
by  words  or  acts,  of  his  actual  responsibility  and  interest  in  the  copartnership. 
Justice  requires  that  the  severance  of  the  united  credit  should  be  made  as 
notorious  as  was  the  union  itself.  This  is  accomplished  by  the  rule  that  per- 
sons having  had  particular  dealings  with  the  firm  should  have  particular 
notice  of  the  dissolution  or  alteration,  but  that  a  general  notice,  by  advertise- 
ment or  otherwise,  should  be  sufficient  for  those  who  know  the  firm  only  by 
general  reputation."  Both  the  senator  arid  the  chancellor,  and  the  court  in 
McChesney's  case,  agree  in  the  opinion  that  persons  who  merely  take  or 
receive  for  discount  the  paper  of  a  firm  are  not  to  be  deemed  dealers  with  the 
firm,  so  as  to  be  entitled  to  actual  notice. 

In  Bristol  v.  Sprague,  8  Wend.,  423,  which  was  an  action  against  a  retired 
partner  upon  a  note  made  after  the  dissolution.  Nelson,  J.,  says,  "It  is  well 
settled  that  one  partner  may  bind  another  after  dissolution  of  the  firm,  if  the 
payee  or  holder  of  the  note  is  not  chargeable  with  notice,  express  or  con- 
structive, of  the  disolution  of  the  partnership  (6  Johns.,  144;  6  Cowen,  701); 
and  that  such  notice  must  be  specially  communicated  to  those  who  had  been 
customers  of  the  firm,  and  as  to  all  others  by  publication  in  some  newspaper 
in  the  county,  or  in  some  other  public  and  notorious  manner." 

In  Ketcham  v.  Clark,  7  Johns.,  147,  Yan  Ness,  J.,  said,  "  In  England  it  seems 
to  be  necessary  that  notice  should  be  given  in  a  particular  newspaper,  the 
*  London  Gazette,'  but  we  have  no  such  usage  or  rule  here.  I  think,  however, 
we  ought  at  least  to  go  so  far  as  to  say  that  public  notice  must  be  given  in  a 
newspaper  of  the  city  or  county  where  the  partnership  business  was  carried 
on,  or  in  some  other  way  public  notice  of  the  dissolution  must  be  given.  The 
reasonableness  of  it  may,  perhaps,  become  a  question  of  fact  in  the  particular 
case." 

Mr.  Parsons,  in  his  Treatise  on  Partnership,  pp.  412,  413,  gives  this  rule: 
"  In  respect  to  persons  who  have  had  dealings  with  the  firm,  it  will  be  neces- 
sary to  show  either  notice  to  them  of  a  dissolution  or  actual  knowledge  on. 
their  part,  or  at  least  adequate  means  of  knowledge  of  the  fact.  As  to 
those  who  have  not  been  dealers,  a  retiring  partner  can  exonerate  himself 
from  liability  by  publishing  notice  of  the  dissolution,  or  by  showing  knowl- 
edge of  the  fact."  He  stdds:  "A  considerable  lapse  of  time  between  the 
retirement  and  the  contracting  the  new  debt  would,  of  course,  go  far  to  show 
that  it  was  not,  or  should  not  have  been,  contracted  on  the  credit  of  the  retir- 
ing partners." 

Mr.  Justice  Story,  in  his  work  on  Partnership,  says  the  retiring  partner 
"  will  not  be  liable  to  mere  strangers  who  have  no  knowledge  of  the  persons 
who  compose  the  firm,  for  the  future  debts  and  liabilities  of  the  firm,  notwith- 
standing his  omission  to  give  public  notice  of  his  retirement,  for  it  cannot  be 
truly  said,  in  such  cases,  that  any  credit  is  given  to  the  retiring  partner  by- 
such  strangers."  Sec.  160.  In  a  note  he  discusses  the  doctrine  as  laid  down 
by  Bell  and  Gow,  and  adheres  to  the  rule  as  above  announced. 

Mr.  Watson  says  that  to  dealers  actual  notice  must  be  given ;  as  to  strangers, 
he  says,  "An  advertisement  in  the  *  London  Gazette'  is  the  most  usual  and 
advisable  method  of  giving  notice  of  a  dissolution  to  the  public  at  large.'* 
Watson  on  Part.,  385. 

In  his  Commentaries  on  the  Law  of  Scotland,  Professor  Bell,  in  speaking  of 
a  notice  to  dealers,  says,  "  An  obvious  change  of  firm  is  notice,  for  it  puts  the 
creditor  on  his  guard  to  inquire,  as  at  firet.    So  the  alteration  of  checks  or 
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notes,  or  of  invoices,  is  good  notice  to  creditors  using  those  checks  or  invoices." 
As  to  notices  to  strangers,  he  says,  "As  it  is  impossible  to  give  actual  notice 
to  all  the  world,  the  law  seems  to  be  satisfied  with  the  '  Gazette's '  advertise- 
ment, accompanied  by  a  notice  in  the  newspaper  of  the  place  of  the  company's 
trade,  or  such  other  fair  means  taken  as  may  publish  as  widely  as  possible  the 
fact  of  dissolution."  The  "  Gazette  "  notice  he  holds  to  be  one  circumstance 
to  be  left  to  the  jury.     2  Bell's  Com.,  640,  641. 

In  Wardwell  v.  Haight,  2  Barb.  S.  C,  549,  552,  Edmonds,  J.,  says,  "  The 
notice  must  be  a  reasonable  one.  It  need  not  be  in  a  newspaper.  It  may  be 
in  some  other  public  and  notorious  manner.  But  whether  in  a  newspaper  or 
otherwise,  it  must,  so  far  as  strangers  and  persons  not  dealers  with  the  firm 
are  concerned,  be  public  and  notorious,  so  as  to  put  the  public  on  its  guard.'^ 

§  351.  Notice  of  dissolution^  to  protect  a  retiring  partner  as  to  persons  who 
Jiave  not previotisly  dealt  with  the  firm^  must  he  a  reasonable  one.  It  need  not  he 
either  actual  notice  to  plaintiffs  or  publication  m  a  newspaper. 

In  view  of  these  authorities,  we  are  of  the  opinion  that  the  rule  adopted 
by  the  judge  on  the  trial  of  this  cause  was  too  rigid.  We  think  it  is  not  an 
absolute,  inflexible  rule,  that  there  must  be  a  publication  in  a  newspaper  to 
protect  a  retiring  partner.  That  is  one  of  the  circumstances  contributing  to  or 
forming  the  general  notice  required.  It  is  an  important  one;  but  it  is  not  the 
only  or  an  indispensable  one.  Any  means  that,  in  the  language  of  Mr.  Bell, 
are  fair  means  to  publish  as  widely  as  possible  the  fact  of  dissolution ;  or  which, 
in  the  words  of  Judge  Edmunds,  are  public  and  notorious  to  put  the  public 
on  its  guard ;  or,  in  the  words  of  Judge  Nelson,  notice  in  any  other  public  or 
notorious  manner;  or,  in  the  language  of  Mr.  Yerplanck,  notice  by  advertise- 
ment or  otherwise,  or  by  withdrawing  the  exterior  indications  of  partnership 
and  giving  notice  in  the  manner  usual  in  the  community  where  he  resides, — 
are  means  and  circumstances  proper  to  be  considered  on  the  question  of  notice. 

§  253.  It  is  competenty  as  evidence  ofiiotice  of  dissolution^  to  prove  that  the  fact 
had  been  made  known  to  most  dealers  in  that  vicinity. 

When,  therefore,  the  defendant  proved  that  actual  notice  had  been  given  to 
all  tHose  who  had  dealt  with  the  firm;  that  all  subsequent  business  was  car- 
ried on  in  the  name  of  the  remaining  partner  only,  thus  making  a  marked 
change  in  the  presentation  of  the  firm ;  when  the  claimants  received  and  ob- 
tained the  draft  at  a  distance  of  several  hundred  miles  from  the  place  where 
the  firm  did  business,  and  there  was  no  evidence  that  the  firm  had  ever  before 
transacted  any  business  in  that  place, —  we  think  the  evidence  offered  should 
not  have  been  excluded.  When  the  defendant  offered  to  prove  that  it  was 
generally  known  along  the  Mississippi  river  that  the  dissolution  had  taken 
place,  and  offered  evidence  showing  to  whom,  to  what  extent,  and  in  what 
manner,  notice  had  been  given;  that  all  the  lumber  dealers  in  Davenport  were 
notified  and  knew  of  the  dissolution ;  that  at  Eau  Claire,  on  the  occasion  of 
the  transaction  in  question,  and  before  the  drafts  were  made,  notice  was  there 
g^ven  to  all,  or  nearly  all,  of  the  lumber  dealers  in  that  place  that  the  firm 
had  been  dissolved, —  we  think  the  evidence  was  competent  to  go  before  the 
jury. 

The  question  is  not  exclusively  whether  the  holders  of  the  paper  did  in  fact 
receive  information  of  the  dissolution.  If  they^  did,  they  certainly  cannot  re- 
cover against  a  retired  partner.  But  if  they  had  no  actual  notice,  the  question 
is  still  one  of  duty  and  diligence  on  the  part  of  the  withdrawing  partner.  If 
he  did  all  that  the  law  requires,  he  is  exempt,  although  the  notice  did  not 
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reach  the  holders.  The  judge  held  peremptorily  that  there  must  be  either 
actual  notice  or  public  notice, —  in  effect  that  it  must  be  through  a  newspaper, — 
and  excluded  other  evidence  tending  to  show  a  public  and  notorious  disavowal. 
In  this  we  think  he  erred. 

He  refused  to  admit  evidence  which  would  have  sustained  the  fifth  request 
to  charge,  that,  if  the  notice  was  so  generally  communicated  to  the  business 
men  of  Eau  Claire  as  to  be  likely  to  come  to  the  claimants'  knowledge,  the 
jury  are  at  liberty  to  find  such  knowledge.     In  this  we  think  he  erred. 

Without  prescribing  the  precise  rule  which  should  have  been  laid  down,  we 
are  of  the  opinion  that  the  errors  in  the  rulings  were  of  so  grave  a  character 
that  a  new  trial  mul^t  be  ordered. 

TROY  IRON  AND  NAIL  FACTORY  v.  WINSL0V7. 
(Circuit  Court  for  New  York:   11  Blatchford,  513-519.    1874.) 

Opinion  by  Woodbuff,  J. 

Statement  of  Facts. —  A  suit  was  begun,  and  has  hitherto  been  prosecuted, 
against  Erastus  Corning,  John  F.  Winslow  and  James  Horner,  doing  business 
as  copartners,  and,  as  such  copartners,  being  the  proprietors  of,  and  carrying 
on  their  business  at,  what  was  known  as  the  Albany  Iron  Works,  for  an  in- 
junction to  restrain  the  use  by  them  of  a  machine  for  which  the  complainant 
held  letters  patent  theretofore  granted  to  Henry  Burden,  and  to  compel  the 
said  defendants  to  account  for  and  pay  to  the  complainant  the  profits  realized 
by  the  defendants  from  the  use  of  the  said  machine  by  them  at  the  works 
aforesaid.  The  complainant  had  an  interlocutory  decree  therein,  declaring  the 
rights  of  the  complainant,  awarding  an  injunction,  and  decreeing  that  the  de- 
fendants account  for  such  gains  and  profits.  For  the  purposes  of  such  account- 
ing, a  reference  was  ordered,  to  ascertain  the  amount  of  such  gains  and  profits, 
such  accounting  was  had,  and  the  master's  report  filed.  Exceptions  to  such 
report  were  filed  and  were  argued,  and  the  opinion  of  the  court  upon  the  ex- 
ceptions has  been  filed  (6  Blatchf.,  328),  but  no  final  decree  has  been  entered. 
Afterwards,  Erastus  Corning,  one  of  the  defendants,  died,  leaving  a  last  will 
and  testament,  wherein  he  appoints  Erastus  Corning,  Junior,  executor.  There- 
upon, the  complainant,  preparatory  to  a  final  decree,  and  with  a  view  to  au 
appeal  therefrom,  moved  this  court  that  the  said  executor  be  substituted  as 
defendant  in  the  place  of  his  testator,  and  that  the  cause  proceed  against  such 
executor,  and  the  other  defendants  in  the  suit,  ^'  in  the  same  manner  that  it 
would  proceed  were  the  said  Erastus  Corning,  deceased,  still  living."  That 
motion  was  denied.  The  complainant  has  now  filed  a  bill  of  revivor,  setting 
out  the  proceedings  in  such  suit,  alleging  its  abatement  by  the  death  of  the 
said  Erastus  Corning,  and  praying  that  the  same  be  revived  against  the  said 
executor,  etc.  The  executor  has  answered,  and,  by  stipulation,  the  parties  have 
agreed  upon  certain  facts,  and  the  case  has  been  brought  to  a  hearing  upoa 
pleadings  and  proofs. 

§  253.  Where  a  patent  hds  been  infringed  hy  a  partnership^  the  p^'ofits^  con- 
8ide7*ed  as  a  trust  fund^  constitute  a  partnership  liability  for  which  the  partner- 
ship is  bounds  and  which  is  in  its  nature  ex  contractu. 

Upon  consideration  of  the  facts  disclosed  by  the  pleadings  and  proofs,  in 
substance  as  above  recited,  I  adhere  to  the  views  which  governed  the  decision 
of  the  motion  heretofore  made  in  the  principal  cause.  The  theory  of  the  case 
made  by  the  complainant,  and  by  the  proofs,  etc.,  is,  that  the  original  defend- 
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ants,  as  copartners,  by  the  unlawful  use  of  the  invention,  the  exclusive  night 
to  the  use  of  which  was  vested  in  the  complainant,  have  realized  gains  and 
profits  which  rightfully  and  in  equity  belong  to  the  complainant;  that  in 
equity  they  were  liable  to  be  treated  as  trustees,  receiving  those  profits  to  the 
use  and  for  the  benefit  of  the  complainant ;  and  that  the  defendants  were. 
therefore,  m  equity,  debtors  of  the  complainant  to  the  amount  of  such  gains 
and  profits.  No  question  of  damages  sustained  by  the  complainant  by  the 
wrong  done  arises  in  such  case.  When  the  original  bill  was  filed,  and  when 
the  decretal  order  was  made,  the  law  did  not  permit  the  recovery  of  damages 
in  such  a  suit.  To  recover  damages,  a  patentee  must  go  to  a  court  of  law,, 
treat  the  defendants  as  tort-feasors,  and  establish  his  damages,  which,  being 
proved,  might  be  recovered,  whether  the  defendants  had  made  any  profits  by 
their  infringement  of  the  patent  or  not.  The  subsequent  alteration  of  the  law 
by  a  statute  which  enables  the  complainant  in  a  suit  in  equity  to  recover  dam- 
ages does  not  apply  to  this  case  nor  affect  the  present  litigation.  The  orig- 
inal defendants  then,  as  copartners  in  the  business  of  manufacturing,  etc.,  have 
received  gains  and  profits,  for  which  they  have  been  required  to  account  to 
the  complainant,  and  for  which  he  is  entitled  to  ask  a  final  decree.  Those 
gains  and  profits  constitute  a  debt  due  by  the  copartnership  to  the  complain- 
ant. The  liability  is,  in  equity,  in  its  nature,  ex  eontractuj  and  a  copartnership 
liability  or  obligation. 

§  254.  Upon  the  death  of  one  of  several  jpartnere^  defendants^  the  suit  does 
not  abate. 

On  the  death  of  Erastus  Corning  his  two  copartners  survived  him.  The 
copartnership  property  became,  on  such  decree,  vested  in  them,  and  the  co- 
partnership liabilities  devolved  upon  them,  as  survivors.  The  suit,  therefore, 
did  not  abate.  Nothing  was  necessary  but  a  suggestion  of  the  death  of 
Erastus  Coming,  and  the  suit  would  thereupon  proceed  against  the  others. 
This  is  a  familiar  elementary  principle,  and  there  is  nothing  in  an  equity  suit 
founded  on  letters  patent,  and  a  prayer  for  an  account  of  the  profits  arising 
from  the  infringement  thereof,  which  withdraws  this  case  from  its  operation. 
The  fact  that  the  infringement  was  a  tortious  act,  and  the  original  defendants 
were  tort-feasors,  and  might  have  been  so  treated,  will  not  help  the  complain- 
ant. He  did  not  so  treat  them,  and,  so  far  as  the  tortious  nature  of  the  de- 
fendants' acts  gave  character  to  the  defendants  or  their  liability,  the  inference 
is  the  other  way.  As  tort-feasors,  they  may  have  been  severally  liable,  and, 
being  so,  it  would  be  even  more  plain  that  the  suit  did  not  abate,  and  that  the 
survivors  are  separately  liable. 

§  255.  A  creditor  of  a  partnership  cannot  proceed  against  the  estate  of  a  de- 
ceased partner  while  the  surviving  partners  are  solvent.  English  cases  reviewed 
and  criticised. 

There  is  no  allegation  or  claim  that  those  survivors  are  not  solvent,  or  that 
the  copartnership  assets  are  not  entirely  sufficient  for  the  satisfaction  of  the 
complainant's  demand.  Some  modern  English  cases  have  held  that  a  creditor 
of  a  copartnership  may  proceed  in  equity  against  the  survivors  and  the  repre- 
sentatives of  a  deceased  copartner,  in  the  samp  suit,  for  the  recovery  of  a  co- 
partnership debt,  and  indicate  that  this  may  be  done  without  first  resorting  to 
the  copartnership  fund  or  the  surviving  partners,  and  without  showing  that 
they  are  insolvent.  See  Wilkinson  v.  Henderson,  1  Mylne  &  K.,  582;  De- 
vaynes  v.  Noble,  2  Russ.  &  M.,  495.  Iq  other  cases,  the  creditor  was  held 
entitled  to  pursue  the  estate  of  the  deceased  where  the  survivors  had  become 
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bankrupt,  and  without  reference  to  the  state  of  the  accounts  between  the  part- 
ners or  the  fund  in  the  hands  of  the  assignees  of  the  bankrupt  survivors.  See 
Devaynes  v.  Noble,  1  Meriv.,  629;  Vulliamy  v.  Noble,  3' id.,  592.  The  case  of 
Wilkinson  v.  Henderson  is  pointed  in  its  declaration  that,  in  a  suit  in  equity 
by  a  creditor  of  the  copartnership  against  the  representatives  of  a  deceased 
partner  and  the  survivor,  the  complainant  is  entitled  to  satisfaction  out  of  the 
assets  of  the  deceased,  although  it  be  not  shown  that  the  surviving  partner  is 
insolvent ;  and  it  was  held  that,  in  that  suit,  no  decree  could  be  made  against 
the  surviving  partner,  but  against  the  assets  of  the  deceased  only,  because  the 
liability  of  such  survivor  was  at  law,  and  when  that  was  the  case,  equity  could 
not  even  render  a  decree  against  such  survivor  and  the  representatives  of  the 
deceased  jointly,  but  the  decree  must  be  against  the  estate  of  the  deceased 
alone.  The  decision  was  by  the  master  of  the  rolls,  and  his  opinion  does  not^ 
it  seems  to  me,  very  satisfactorily  meet  the  grounds  upon  which  the  contrary 
doctrine  rests.  The  copartnership  property  is  the  primary  fund  for  the  pay- 
ment of  the  copartnership  debts.  That  fund  has  passed  to,  and  the  title 
therein  has  become  vested  in,  the  survivors,  and  in  their  hands  it  is  held  in. 
equity  in  trust  for  the  paj^ment  of  those  debts.  At  law,  confessedly,  the 
representatives  of  the  deceased  are  not  liable  at  all,  and  the  survivors  are 
solely  liable,  and  there  is,  in  ordinary  cases,  no  reason  for  going  into  equity 
until  legal  remedies  have  been  exhausted,  or,  at  least,  until  it  is  shown  that 
they  will  be  unavailing;  and  this  latter  consideration  has  the  same  force,  in 
an  original  suit  in  equity,  to  charge  the  copartnership  with  a  debt  as  if  the 
original  remedy  was  at  law.  ^on  constat  that  a  decree  against  the  survivors, 
and,  through  them,  to  reach  the  fund  presumptively  in  their  hands,  will  not 
be  completely  eflFectual.  They  hold,  and  are  legally  entitled  exclusively  to 
hold,  in  this  case,  the  very  fund  which  the  complainant  seeks  to  recover.  No 
case  is  cited  showing  that  the  doctrine  somewhat  loosely,  as  I  think,  indicated 
in  the  English  cases  above  referred  to  has  been  adopted  or  followed  in  this 
country,  and,  so  far  as  I  have  observed,  the  rule  is  held  otherwise  and  in  con- 
formity with  what  I  have  already  above  stated. 

Where  it  is  shown  that  the  survivors  are  insolvent,  then,  indeed,  the  court 
of  equity  will  entertain  a  bill  to  charge  the  separate  estate  of  the  deceased 
partner,  and,  under  statutes  which  limit  the  time  for  the  presentation  of 
claims  to  an  estate  in  course  of  settlement  and  distribution  before  a  surrogate 
or  in  courts  of  probate,  and  which  statutes  authorize  and  require  that  all 
claims  be  so  presented,  they  may,  perhaps,  be  received  and  allowed,  lest  they 
be  barred  pending  a  litigation  with  the  survivors  (Camp  v.  Grant,  21  Conn., 
41);  but,  waiving  such  possible  qualifications,  it.  is  held  that  the  creditors  of 
the  copartnership  have  no  claim,  even  in  equity,  to  payment  out  of  the  estate 
of  the  deceased  partner,  unless  the  surviving  partners  are  insolvent,  nor  evea 
then,  as  held  in  some  cases,  and  by  law-writers,  though  not  without  conflict 
of  decision,  until  the  separate  creditors  of  the  deceased  are  satisfied.  The 
United  States  bankrupt  law,  section  36,  makes  a  like  provision.  Surely  this 
case  is  not  to  be  incumbered  by  an  endeavor  to  marshal  the  assets  of  the  de- 
ceased copartner,  the  defendants'  testator.  Thus,  in  Trustees,  etc.,  v.  Law- 
rence, 11  Paige,  80,  the  chancellor  notices  that  there  are  some  recent  cases  ia 
England  in  conflict  with  the  decisions  in  this  countrj^  and  hold  that  a  cred- 
itor of  a  copartnership  cannot  file  a  bill  in  equity  against  the  representatives 
of  a  deceased  copartner  without  showing  that  the  survivors  are  insolvent,  or 
showing  some  other  ground  of  necessity  for  such  a  proceeding.     The  case  of 
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Wilder  v.  Keeler,  3  Paige,  167,  proceeds  upon  the  like  principle,  and  upon  the 
necessity,  as  the  case  may  be,  of  marshaling  the  assets  in  favor  of  creditors  of 
the  separate  estate  of  the  decedent.  The  case  of  The  Trustees,  etc.,  v.  Law- 
rence was  considered  further  on  appeal  to  the  court  of  errors  (2  Denio,  577), 
the  recent  English  cases  were  reviewed,  and  the  decree  of  the  chancellor  was 
unanimously  affirmed.  Numerous  cases  in  this  country  are  cited  to  show  that 
the  doctrine  upon  which  alone  the  decision  seems  to  have  been  placed  in  Eng- 
land, viz.,  that  the  liability  of  copartnei*s  is  joint  and  several,  is  not  sustained 
in  this  country  so  as  to  warrant  any  such  conclusion  as  was  drawn  therefrom. 
That  their  liability  is  not  solely  joint,  in  such  sense  that  the  death  of  a  co- 
partner terminates  his  liability,  so  that  his  estate  can,  in  no  event,  be  charged, 
must  be  conceded,  but  it  is  not  several  in  such  sense  that  a  several  action,  either 
at  law  or  in  equity,  can  be  maintained  against  his  representatives  on  mere  proof 
of  a  copartnership  liability. 

Thus,  in  Sturges  v.  Beach,  1  Conn.,  509,  it  is  said  that  it  is  only  on  the  fail- 
ure of  the  survivors  that  the  estate  of  the  deceased  can  be  made  liable  in 
equity.  In  Alsop  v.  Mather,  8  Conn.,  584,  apparently  overlooking  some  of  the 
cases  already  decided  in  England,  it  is  said  that  '^  there  is  no  case  in  England 
or  in  this  country,  in  law  or  in  equity,  of  pursuing  the  effects  of  a  deceased 
partner  while  the  surviving  partner  is  solvent."  The  same  rule  is  affirmed  in 
the  opinion  of  the  court  in  Filley  v.  Phelps,  18  Conn.,  294.  The  cases  of 
Lang  V.  Keppele,  1  Binn.,  123;  Caldwell  v.  Stillman,  1  Eawle,  212,  and  Hub- 
ble V.  Perrin,  3  Ham.  (Ohio),  287,  are  cited  to  the  same  effect.  The  cases  of 
Van  Keimsdyk  v.  Kane,  by  Mr.  Justice  Story,  1  Gall,  371  (Eg.,  §§  919-29),  and 
Pendleton  v.  Phelps,  4  Day,  481,  in  the  circuit  courts  of  the  United  States, 
affirm  the  same  rule,  and  so  does  the  case  of  Bennett  v.  Woolfolk,  15  Geo.,  213. 
In  the  opinion  of  the  court  in  Bloodgood  v.  Bruen,  4  Seld.,  362,  371,  the  same 
doctrine  is  positively  stated,  and  it  is  declared  that,  until  the  insolvency  of  the 
copartner,  no  cause  of  action  exists  against  the  estate  of  the  deceased,  and 
that  it  is  by  such  insolvency  the  cause  of  action  accrues  against  such  estate, 
and,  therefore,  that  the  statute  of  limitations  does  not  begin  to  run  in  favor  of 
the  estate  until  the  cause  of  action  has  so  accrued.  So  late  as  the  year  1858, 
the  subject  was  again  considered  in  the  court  of  appeals  of  this  state,  after 
the  enactment  of  our  code  of  procedure  (which,  however,  has  no  application 
to  suits  in  equity  in  the  federal  courts,  under  the  fifth  section  of  the  act  of 
congress  of  June  1, 1872,  17  U.  S.  Stat,  at  Large,  197).  In  that  case,  the 
court  again  review  the  cases  in  England,  above  adverted  to,  and  collate  most 
of  the  cases  in  this  country  above  mentioned,  and  hold  that  the  personal  rep- 
resentatives of  a  deceased  partner  cannot  be  joined  as  a  party  defendant  with 
the  surviving  partner,  in  an  action  for  a  partnership  debt,  where  the  complaint 
does  not  show  the  complainant's  inability  to  procure  satisfaction  from  the 
survivor.    The  bill  herein  must  be  dismissed,  with  costs. 


BEGESTER  v.  DODGE. 
(Circait  Court  for  New  York:  10  Biatchford,  79-89.    1881.) 

Opinion  by  Benediot,  J. 

Statement  of  Facts. —  In  this  case  I  have  listened  to  a  re-argument,  and 
have  re-examined  the  question  upon  which,  as  I  suppose,  the  case  turns,  and 
my  opinion  remains  unchanged,  that  the  plaintiff  is  not  entitled  to  recover. 
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The  earnestness  of  the  contention  made  in  behalf  of  the  plaintiff  has  impelled 
me  to  state  at  length  the  reasons  for  mj''  conclusions. 

The  action  is  a  suit  in  equity  brought  by  the  administrator  of  David  Reges- 
ter,  who  disappeared  in  the  year  1870,  and  is  supposed  to  be  dead,  against 
Harry  E.  Dodge,  executor  of  Edward  Dodge,  for  the  purpose  of  charging  the 
estate  of  Edward  Dodge  with  the  amount  of  certain  deposits  of  money  made 
by  David  Regester,  in  the  year  1869,  with  the  firm  of  Jay  Gooke  &  Co.,  of 
Philadelphia,  of  which  firm  Edward  Dodge  was  then  a  member.- 

The  material  facts  are  as  follows:  At  the  time  of  the  deposits  in  question, 
the  baniiing  firm  of  Jay  Cooke  &  Co.,  of  Philadelphia,  was  composed  of  Will- 
iam G.  Morehead,  Henry  D.  Cooke,  Pitt  Cooke,  George  0.  Thomas,  Harry  C. 
Fahnestock,  John  W.  Sexton  and  Edward  Dodge.  This  firm  disscflved  Jan- 
uary 1,  1871,  John  W.  Sexton  and  Edward  Dodge  then  retired  from  the 
business,  and  a  new  firm  was  formed,  consisting  of  the  remaining  members  of 
the  old  firm,  and  two  new  members.  Jay  Cooke,  Jr.,  and  James  A.  Carhart. 
The  new  firm  succeeded  to  the  business  of  the  old  firm,  the  account  with  the 
retiring  members  was  made  up  and  settled,  and  the  new  firm  then  assumed 
all  the  obligations  of  the  old  firm,  and  agreed  that  the  liability  of  the  retiring 
members  therefor  should  be  terminated. 

The  new  firm  continued  business  until  November  26,  1873,  when  it  was 
adjudged  bankrupt.  Among  the  debts  of  the  new  firm,  published  in  the  bank- 
ruptcy proceedings  of  that  firm,  was  the  debt  here  sued  on.  In  June,  1873,  this 
debt  was,  without  objection,  proved  as  a  debt  of  the  new  firm  in  the  bankruptcy 
proceedings  of  that  firm  by  the  representative  of  David  Kegester. 

Upon  this  debt  so  proved  dividends  were  from  time  to  time  declared  out  of 
the  assets  of  the  new  firm  of  Jay  Cooke  &  Co.,  and  the  same  were  received  by 
the  representative  of  David  Eegester.  In  the  year  1879  the  estate  of  the 
new  firm  was  wound  up  under  the  direction  of  the  trustees,  in  accordance 
with  the  provisions  of  the  bankrupt  law,  and  the  stocks  then  constituting  the 
assets  of  the  new  firm  were  distributed  among  the  creditors  of  that  firm  in 
pursuance  of  a  scheme  assented  to  by  the  creditors.  Edward  Dodge  died  in 
1877.  During  his  life-time  no  claim  of  liability  for  the  deposits  in  question 
was  made  upon  him  in  any  form  so  far  as  appears.  In  September,  1878,  and 
prior  to  the  distribution  of  the  stocks  by  the  trustees  of  the  new  firm,  payment 
of  this  debt  was  demanded  by  the  representative  of  David  Regester  of  the 
executor  of  Edward  Dodge,  who  then  denied  the  existence  of  the  debt  as  a 
liability  of  Edward  Dodge.  Thereafter  the  representative  of  David  Regester 
participated  in  the  distribution  of  the  stocks  belonging  to  the  new  firm  of  Jay 
Cooke  &  Co.,  made  by  the  trustees  thereof,  and,  as  a  creditor  of  that  firm, 
received  sundry  shares  of  various  stocks,  which  he  forthwith,  and  on  June  12, 
1879,  sold  at  private  sale  without  notice  to  the  executor  of  Edward  Dodge. 
The  amount  of  the  cash  dividends  received  from  the  estate  of  the  new  firm, 
together  with  the  amount  realized  from  the  sale  of  the  stocks  distributed  by 
direction  of  the  trustees  of  that  firm,  not  being  equal  to  the  amount  of  the 
deposits  made  in  1869  by  David  Regester,  this  action  is  brought  by  his  repre- 
sentative to  charge  the  estate  of  Edward  Dodge  with  the  deficiency. 

The  law  of  the  case  is  not  doubtful.  By  the  deposits  made  in  1869  with  the 
old  firm  of  Jay  Cooke  &  Co.,  Edward  Dodge,  then  a  member  of  that  firm, 
became  liable  for  the  amount  thereof.  That  liability  continues  unless  facts  be 
shown  from  which  an  intention  on  the  part  of  the  creditor  to  accept  the  lia- 
bility of  the  new  firm  in  lieu  qf  the  liability  of  the  old  firm  can  be  fairly 
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inferred.  The  question,  therefore,  is  whether  the  facts  above  stated  are  suffi- 
cient to  warrant  the  conclusion  that  the  liability  of  the  new  firm  was  so 
accepted  by  the  plaintiflf. 

§  256,  Slight  evidence  is  sufficient  to  establish  the  fact  thai,  a  creditor  of  an 
old  firm,  whose  debts  have  been  assumed  by  a  new  firm  has  accepted  such  new 
firm  as  his  debtor.    N^ovation  of  the  debt.     Causes  cited. 

In  disposing  of  questions  of  this  character  courts  have  frequently  held  that 
when  the  dissolution  of  an  old  firm  has  occurred,  and  a  new  firm  has  agreed 
to  assume  the  liabilities  of  the  old  firm,  but  slight  circumstances  are  required 
to  justif}^  finding  an  intention  on  the  part  of  a  creditor  of  the  old  firm,  who 
has  notice  of  the  dissolution  and  of  the  agreement  by  the  new  firm  to  accept 
the  liability  of  the  new  firm  in  place  of  the  liability  of  the  old.  In  -Eo  parte 
Williams,  Buck,  13,  the  court,  speaking  of  such  a  case,  say:  "A  very  little  will 
do."  In  In  re  Smith,  Knight  &  Co.,  L.  R,  4  Ch.  App.,  671,  Lord  Justice 
Giffard  says :  "  There  is  no  doubt  whatever,  that  if  you  have  an  old  firm,  and 
either  a  new  partner  is  taken  into  it,  or  a  new  firm  constituted,  and  the  assets 
are  taken  over  by  that  new  firm,  and  the  customer,  knowing  all  these  circum- 
stances, afterwards  goes  on  and  deals  with  the  new  firm,  you  infer  from  slight 
circumstances  an  assent  on  his  part  to  accept  the  new  firm  as  his  debtors."  In 
In  re  Family  Endowment  Soc,  L.  R,  5  Ch.  App.,  118,  speaking  of  a  case  very 
like  the  present,  it  was  said  that  very  slight  evidence  would  be  required  to  estab- 
lish that  the  creditor  had  taken  the  liability  of  the  new  firm  instead  of  the 
old. 

§  257.  Failure  of  creditor  to  object  v/pon  being  notified  of  purpose  to  release 
retiring  partner  and  to  substitute  new  firm  as  debtor,  as  evidence  of  assent  to 
such  arrangement 

What,  then,  are  the  circumstances  in  this  case  tending  to  show  assent  by  the 
plaintiff  to  the  novation  of  the  debt  sued  on?  In  the  first  place  it  will  be  ob- 
served that,  from  the  time  of  the  publication  of  this  debt  as  a  debt  of  the  new 
firm  of  Jay  Cooke  &  Co.,  the  creditor  —  and  the  representative  of  David  Eeg- 
eeter  was  then  the  creditor,  authorized  to  collect  and  discharge  the  debt — 
knew  that  the  old  firm  of  Jay  Cooke  &  Co.  had  dissolved ;  that  Edward 
Dodge  and  John  W,  Sexton  had  retired  from  the  business ;  that  a  new  firm  had 
been  formed,  containing  members  who  were  not  members  of  the  old  firm ;  and 
that  such  new  firm  had  agreed  to  assume  all  the  liabilities  of  the  old  firm.  The 
creditor  is  also  chargeable  with  knowledge  that  the  purpose  of  this  agreement 
made  by  the  new  firm  was  to  relieve  the  outgoing  parties  from  their  liability 
for  the  debts  of  the  old  firm.  The  nature  of  the  agreement  itself  disclosed  that 
to  be  its  object. 

This  knowledge  on  the  part  of  the  creditor  is  not  without  significance  in  as- 
certaining his  intention.  If  it  had  been  the  intention  of  the  creditor  to  main- 
tain intact  the  then  existing  liability  of  the  retired  partner,  such  an  intention 
would  naturally  have  evoked  from  the  creditor,  when  he  came  to  deal  with  the 
new  firm,  in  respect  to  this  debt,  some  positive  expression  of  a  purpose  to 
avoid  a  substitution  of  the  liability  of  the  new  firm  in  place  of  the  liability  of 
the  old.  The  proofs  here  fail  to  show  that  any  expression  of  such  a  purpose  in 
any  form  escaped  from  this  creditor. 

§  258.  Zapse  of  time  as  a  proof  of  the  acceptance  of  the  new  firm  and  release 
of  the  old  as  debtor. 

The  next  circumstance  deserving  attention  is  the  time  which  elapsed  before 
any  attempt  was  made  to  enforce  the  debt  as  a  subsisting  liability  of  Edward 
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Dodge.  The  deposits  sued  on  came  to  be  known  at  the  time  of  the  bank- 
ruptcy of  the  new  firm  of  Jay  Cooke  &  Co.,  in  1873.  Edward  Dod^e  lived 
until  1877  without  the  suggestion  of  a  continuing  liability  on  his  part  for  this 
debt  from  any  source.  There  is  no  evidence  that  he  was  insolvent  or  absent; 
and  the  omission  to  make  a  claim  upon  him  in  his  life-time,  the  other  members 
of  the  old  firm  being  insolvent,  is  hardl}"  consistent  with  the  position  now  as- 
sumed, that  there  was  no  intention  to  accept  the  liability  of  the  new  firm  in 
lieu  of  the  old.  Furthermore,  no  claim  was  made  on  the  executor  of  Edward 
Dodge  until  September,  1878,  when  the  estate  of  the  new  firm  of  Jay  Cooke  & 
Co.  was  substantially  wound  up,  which  seems  to  indicate  that  the  making  of 
the  demand  upon  the  executor  of  Edward  Dodge  had  some  connection  with 
the  result  of  the  bankruptcy  proceedings  of  the  new  firm,  and  gives  rise  to  the 
suggestion  that  the  intention  to  maintain  a  liability  on  the  part  of  Edward 
Dodge  was  an  afterthought. 

In  cases  of  this  description,  delay  in  asserting  the  liability  of  an  outgoing  part- 
ner, when  coupled  with  a  dealing  with  the  new  firm,  has  often  been  deemed  to 
be  a  circumstance  tending  to  show  an  intention  to  discharge  the  liability  of  the 
old.  In  In  re  Smith,  Knight  &  Co.,  already  cited,  it  is  said  that  the  time  which 
has  elapsed  may  be  most  material. 

§  2 59.  Proving  debt  m  hankruptoy  against  a  firm  as  evidence  of  aoceptanoe 
ofsuchfii^ni  as  the  debtor  and  oonseqicent  release  of  retiring  partners  of  the  old 
fi/rm.    Cases  cited. 

The  next  circumstance  deserving  attention  is  of  more  significance.  Indeed, 
it  is  one  that  in  some  of  the  cases  has  been  considered  to  be  of  itself  conclusive. 
This  circumstance  is,  that  when  the  existence  of  these  deposits  was  disclosed  in 
the  bankruptcy  proceedings  of  the  new  firm,  the  creditor,  knowing  that  he  was 
dealing  in  respect  to  the  assets  of  a  new  firm  which  had  agreed  to  assume  the 
debts  of  the  old  firm  for  the  purpose  of  extinguishing  the  liability  of  the  old 
firm,  adopted  the  new  firm  as  his  debtors  for  this  very  debt.  This  he  did  in 
the  most  formal  way,  by  proving  the  deposits  made  by  David  Eegester  with 
the  old  firm  as  a  debt  of  the  new  firm.  The  proof  was  not  of  a  liability  by  reason 
of  property  or  money  received  by  the  new  firm,  to  be  applied  to  the  discharge 
of  debts  of  the  old  firm ;  but  the  original  deposits  were  proved  as  a  ground  of 
liability.  This  adoption  of  the  new  firm  as  the  debtors,  coupled  with  the 
omission,  during  the  life- time  of  the  retired  partner,  to  indicate,  by  word  or 
deed,  the  existence  of  a  liability  on  his  part  for  the  debt  in  question,  and 
coupled  with  the  lapse  of  time  that  occurred  before  the  liability  of  the  retired 
partner's  estate  was  asserted,  appear  to  me  to  be  sufficient,  according  to  the 
requirements  of  the  cases  already  cited,  to  justify  the  inference  that  the  new 
firm  was  adopted  as  debtor  with  the  intention  that  the  liability  of  that  firm 
was  to  stand  in  place  of  the  liability  of  the  old. 

In  some  of  the  adjudged  cases  less  proof  than  is  here  presented  has  been 
considered  sufficient  to  warrant  a  similar  inference. 

In  Hart  v.  Alexander,  2  Mees.  &  Wels.,  489,  Follett,  arguendo,  says  that  if 
the  creditor,  by  some  positive  act,  adopts  a  new  firm  as  his  debtor,  the  retired 
partner  is  discharged.  And  Lord  Abinger,  in  giving  judgment,  states,  as  the 
result  of  the  cases,  that,  if  a  new  partner  comes  in,  and  an  account  is  accepted 
in  which  the  new  partner  is  made  liable  for  the  balance,  that  discharges  the 
old  firm,  as  both  cannot  be  held  liable  at  once  for  the  same  debt. 

In  /n  re  Medical  Invalid  and  General  Life  Assurance  Soc,  Spencer's  Case, 
24  L.  T.  E.J  455,  the  circumstance  that  the  new  company  and  the  customer  had 
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treated  each  other  as  insurer  and  insured  was  held  to  be  "  complete  evidence 
of  novation." 

In  In  re  Smith,  Knight  ife  Co.,  already  cited,  the  case  was  made  by  the 
master  of  the  rolls  to  turn  upon  the  question  whether  the  company  had  been 
adopted  as  debtor.  He  says:  ^'I  am  of  the  opinion  that  Gibson  &  Co.  thus 
adopted  the  company  as  their  debtors.  It  is  useless  to  go  into  the  cases,  be- 
cause it  is  admitted  that  very  small  circumstances  are  sufficient  to  establish 
such  adoption."  The  decision  of  the  master  of  the  rolls  in  that  case  was  re- 
versed by  the  court  of  appeal  upon  the  ground  that  the  circumstance  from 
which  the  master  of  the  rolls  found  that  there  had  been  an  adoption  of  the 
company  as  debtor  was  not  sufficient  to  warrant  that  conclusion;  but  there 
was  no  dissent  from  the  proposition  of  the  master  of  the  rolls  that  an  adoption 
of  the  company  as  debtor  by  the  creditor,  with  knowledge,  was  a  fact  decisive 
of  the  case. 

In  Kerwan  v.  Kerwan,  2  Cromp.  &  Mees.,  627,  the  opinions  of  Lyndhurst 
and  BoUand  proceed  upon  the  assumption  that  the  consent  of  the  creditor  to 
take  the  new  firm  as  debtors  would  be  conclusive.  In  Brown  v.  Gordon,  16 
Beav.,  309,  great  stress  is  laid  upon  a  fact,  which  appears  in  this  case  also,  that 
the  partners  had  settled  with  each  other,  treating  the  debt  as  a  debt  of  the 
new  firm. 

The  conclusion  that  a  novation  of  the  debt  in  question  was  effected,  and  the 
liability  of  Edward  Dodge  therefore  extinguished,  is  not  at  variance  with  any 
of  the  cases  upon  which  the  plaintiff  relies.  In  Ilarris  v,  Farwell,  15  Beav., 
31,  the  creditor  proved  against  the  new  firm  an  original  obligation  of  the  new 
firm,  based  upon  money  paid  the  new  firm  to  the  use  of  the  creditor.  The 
case  is  made  to  turn  upon  the  particular  form  of  the  proof  of  debt.  In  Hall 
V.  Jones,  56  Ala.,  493,  it  is  said :  ^'  Proof,  if  made,  that  the  accounts  against 
the  old  firm  were  restated  against  the  new,  would  be  strong  evidence  from 
which  an  agreement "  (to  release  the  retired  partner)  "  might  be  inferred."  In 
principle,  that  is  this  case.  The  debt  due  from  the  old  firm  of  Jay  Cooke  & 
Co.  was  by  the  creditor  restated  against  a  new  firm,  and  that  for  the  purpose 
of  shanng  in  the  distribution  of  the  estate  of  a  firm  known  to  be  in  nowise 
liable  for  the  debt,  except  by  reason  of  an  agreement  to  assume  it,  made  for 
the  purpose  of  releasing  their  retired  partner  from  liability. 

In  Heath  v.  Hall,  4  Taunt.,  326,  the  case  put  is  that  of  proving  the  joint 
debt  in  the  bankruptcy  proceeding  of  one  of  two  joint  debtors,  and  suing  the 
other  debtor  in  an  action  at  law.  This  is  not  such  a  case.  In  Devaynes  v. 
Noble,  Sleech's  Case,  1  Meriv.,  563,  the  question  decided  was  whether  delaying 
for  the  space  of  eight  months  after  the  death  of  one  partner,  and  meanwhile 
accepting  part  of  the  debt  from  the  surviving  partners,  who  were  liable  for  the 
whole,  was  evidence  of  the  transfer  of  the  credit  to  the  surviving  partners. 

In  Daniel  v.  Cross,  3  Ves.,  277,  the  only  act  done,  as  stated  by  the  court, 
w^as  receiving  interest  from  the  surviving  partners.  In  Ilarris  v,  Lindsay,  4 
Wash.,  100,  the  liability  of  the  outgoing  partner  was  clearly  shown  to  have 
been  extinguished,  and  so  the  court  decided.  In  the  same  case  (id.,  273)  it  is 
said  that  no  delay  to  pursue  the  outgoing  partner,  which  falls  short  of  an 
Agreement,  express  or  implied,  to  take  the  paying  partner  as  a  debtor,  will  dis- 
charge the  retiring  partner;  and  the  decisive  question  is  stated  to  be  whether 
the  plaintiff  had  conformed  to  the  agreement  made  between  the  parties  at  the 
dissolution,  and  the  decisive  fact  considered  to  be  that  the  paying  partner  was 
to  be  credited  with  the  notes  when  paid.    In  the  present  case  we  have  an  ex- 
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press  adoption  of  a  new  and  different  firm  as  the  debtors,  and  a  credit  to  that 
firm  of  part  payment  of  the  debt. 

It  is  not  seen  that  any  difference  arises  from  the  circumstance  that  the  ac- 
quiescence in  the  arrangement  made  between  the  old  firm  and  the  new,  for  a 
transfer  of  the  liability  of  the  old  debts  to  the  new  firm,  occurred  after  the 
new  firm  had  become  bankrupt,  and  not  before.  No  inference  is  created  by 
that  delay,  because  David  Eegester,  the  depositor,  disappeared  before  the  new 
firm  was  formed,  and  the  existence  of  the  deposits  was  not  known  until  the 
bankruptcy.  The  representative  of  David  Regeater,  upon  learning  of  the  debt 
and  of  the  agreement  by  the  new  firm  to  assume  it,  had  the  right  to  take  the 
benefit  of  that  agreement,  and  to  accept  the  new  firm  as  debtors  in  place  af 
the  old  firm.  The  acts  and  omissions  under  consideration  were,  in  law  and 
in  fact,  those  of  the  creditor,  and  so  they  have  been  treated  here. 

§  260.  Right  of  retired  metnher  in  equity  to  ie  notified  and  otherwise  enabled 
to  secure  himself  against  loss. 

I  now  proceed  to  consider  this  case  in  another  aspect,  which,  as  it  seems  to 
me,  is  also  fatal  to  the  plaintiff's  claim.  The  suit  is  in  equity.  The  plaintiff 
applies  for  equitable  relief,  but  his  claim  is  inequitable.  This  plainly  appears. 
In  1873,  when  the  new  firm  of  Jay  Cooke  &  Co.  went  into  bankruptcy,  and 
the  plaintiff  was  called  on  to  act  in  respect  to  the  debt  sued  on,  it  was  open 
to  him  at  once  to  assert  the  liability  of  Edward  Dodge  for  the  debt  in  ques- 
tion. Had  he  then  done  so,  and  had  the  liability  of  Edward  Dodge  been  then 
established,  a  right  on  the  part  of  Edward  Dodge  to  become  a  creditor  of  the 
new  firm  in  the  bankruptc}^  proceeding  would  have  arisen.  This  was  a  substan- 
tial right  lost  to  Edward  Dodge  by  unexcused  delay  on  the  part  of  the  plaintiff. 
Btill  more,  if,  instead  of  dealing  with  this  debt  as  an  existing  liability  of  the 
new  firm  alone,  the  liability  of  Edward  Dodge  had  been  asserted  and  main- 
tained before  the  estate  of  Jay  Cooke  &  Co.  was  wound  up,  those  shares  of 
stock  which  the  plaintiff  receiv.ed  for  this  debt  would  have  passed  to  Edward 
Dodge  or  his  representative,  with,  of  course,  the  election  to  sell  or  to  hold  them. 
It  is  obvious  that  the  distribution  of  those  stocks  was  not  made  for  the  pur- 
pose of  enabling  the  creditors  to  turn  them  at  once  into  money.  That  could 
have  been  done  by  the  assignee  in  bankruptcy.  The  object  of  the  distribution 
was  to  give  the  creditors  an  election  to  sell  or  to  hold  those  stocks.  This,  too, 
was  a  substantial  benefit.  Its  value  in  this  case  appears  by  the  fact  that  the 
stocks  distributed  to  the  plaintiff  as  creditor  of  the  new  firm  are  now  equal  in 
value  to  the  debt  proved  against  the  new  firm  by  the  plaintiff.  The  plaintiff 
has  seen  fit,  without  any  cause  assigned,  to  adopt  a  course  by  which  the  right 
to  vote  as  a  creditor  in  the  bankruptcy  proceeding  was  lost  to  Edward  Dodge, 
and  his  representative  deprived  of  the  power  to  secure  his  estate  against  loss. 

Having,  without  cause,  delayed  asserting  the  liability  of  the  outgoing  part- 
ners during  a  period  of  some  five  years,  Whereby  the  party  was  deprived  of 
an  opportunity  to  take  part  in  the  bankruptcy  proceedings  of  Jay  Cooke  & 
Co.,  and  to  reimburse  himself  from  the  estate  of  that  firm,  the  plaintiff  can- 
not now  ask  a  court  of  equity  to  exercise  its  power  in  his  behalf.  The  right 
here  claimed  is  an  equitable  right  only,  and  it  may,  therefore,  be  met  by  equi- 
table circumstances.    Ex  parte  Kendall,  17  Ves.,  522. 

I  have  not  overlooked  the  fact  that  the  defendant  did  at  one  time  make  de- 
mand on  the  representative  of  Edward  Dodge  for  the  payment  of  the  debt 
now  sued  on.  But  this  demand  was  not  made  until  1878,  when  the  distriba- 
tion  of  the  estate  of  Jay  Cooke  &  Co.  had  been  determined  upon,  and,  when 
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made,  it  was  not  enforced;  on  the  contrary,  the  defendant's  denial  of  liability 
was  apparently  acceded  to,  for  the  plaintiff  commenced  no  suit  at  that  time, 
and  after  that  time  received  the  stocks  distributed  by  the  trustees  of  Jay 
Cooke  &  Co.,  and  sold  them  at  private  sale  without  notice. 

Attention  should  also  be  called  to  the  fact  that  the  plaintiff  makes  no  tender 
of  the  stocks  he  so  received.  He  who  asks  equity  must  do  equity.  If,  at  this 
late  day,  the  estate  of  Edward  Dodge  is  to  be  charged  with  the  debt  in  ques- 
tion, equity  demands  of  the  plaintiff  that  he  transfer  to  the  estate  of  Edward 
Dodge  the  stocks  which  Edward  Dodge  would  have  been  entitled  to  receive 
if  his  liability  had  been  asserted  in  his  life-time.  The  plaintiff  does  not  do 
this.  All  that  he  offers  is  to  credit  the  amount  of  the  cash  dividends  and  the 
proceeds  of  the  private  sale  of  those  stocks.  Manifestly,  in  view  of  the  evi- 
dence respecting  the  value  of  those  stocks,  it  would  not  be  for  his  advantage 
to  make  tender  of  them  now.  But  only  in  that  way  can  he  do  equity.  Fail- 
ing to  do  this,  his  prayer  cannot  be  granted. 

Let  an  order  be  entered  dismissing  the  biU,  with  costs. 

COOK  V.  ROGERS'  ADMINISTRATOR. 
(Circuit  Court  for  Ohio:  8  Federal  Reporter,  69-79.    1880.) 

Opinion  by  Swing,  J. 

SrATEMEirr  of  Facts. —  This  suit  is  brought  to  recover  of  the  defendant  the 
amount  of  two  promissory  notes  —  the  first,  given  by  the  Sectional  Dock 
Company  to  the  order  of  Thomas  P.  Morse  &  Co.,  for  $12,000,  dated  June  4, 
1873,  and  payable  at  ninety  days ;  the  second,  given  by  Thomas  P.  Morse  and 
John  D.  Daggett  to  the  Sectional  Dock  Company,  for  $4,000,  date^  April  4, 
1873,  and  payable  at  ninety  days, —  both  of  which  were  indorsed,  and  of 
which  it  is  alleged  that  the  plaintiff  is  now  the  holder  and  owner. 

The  petition  alleges,  in  substance,  that  on  the  17th  day  of  November,  1857, 
Bowland  Ellis,  Jr.,  Patrick  Eogers,  John  Daggett,  Thomas  Morse  and  Mary 
Thomas  formed  a  copartnership  in  the  city  of  St.  Louis,  in  the  state  of  Mis- 
souri, for  the  purpose  of  carrying  on  the  business  of  docking  and  repairing 
steamboats  and  other  vessels  in  said  city ;  that  it  was  provided  in  the  articles 
of  copartnership  that  in  the  event  of  the  death  of  either  party  to  said  agree- 
ment said  copartnership  should  not  be  dissolved,  but  the  interest  of  said  de- 
ceased partner  should  be  continued  and  represented  by  the  legal  representatives 
of  said  deceased  partner;  that  the  name  should  be  ''  The  Sectional  Dock  Com- 
pany;''  that  said  copartnership  carried  on  business  under  said  agreement 
until  the  5th  day  of  December,  1870,  when  said  Patrick  Rogers  died  in  the 
city  of  Cincinnati,  leaving  a  will,  which  was  duly  admitted  to  probate  in 
Hamilton  coUnty,  Ohio ;  that  by  the  terms  of  said  will,  Robert  C.  Rogers  was 
appointed  executor  of  his  estate,  and  was  directed  to  continue  the  interest  of 
decedent  in  the  said  Sectional  Dock  Company,  at  St.  Louis,  until  the  same 
could  be  disposed  of;  that  said  Robert  C.  Rogers  did  continue  the  said  busi- 
ness as  executor,  representing  the  interests  of  the  estate  of  said  Patrick  Rog- 
ers in  said  partnership  until  his  death,  when  the  defendant,  Joseph  Rogers, 
was  appointed  administrator  of  said  estate,  with  the  will  annexed ;  that  said 
Robert  C.  Rogers,  as  executor  of  said  Patrick  Rogers,  deceased,  took  posses- 
sion, by  virtue  of  the  will  of  said  Patrick  Rogers,  of  the  interest  of  said  estate 
in  the  Sectional  Dry  Dock  Company,  at  St.  Louis,  and  of  the  Marine  Railway 
&  Dry  Dock  Company,  of  Cincinnati,  and  of  the  Louisville  &  Cincinnati  Mail 
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Line  Company,  and  that  he  collected  dividends  therefrom,  and  that  the  estate 
realized  large  sums  of  money  from  the  second  and  third  properties  so  men- 
tioned, and  still  holds  interests  therein  undisturbed,  and  that  whatever  sums 
have  been  realized  by  said  estate  from  either  of  said  properties  is  liable  for 
the  debts  contracted  in  carrying  on  the  others,  and  especially  for  the  claims 
sued  on  in  this  case ;  that  by  the  laws  of  the  state  of  Missouri,  where  said  co- 
partnership was  formed  and  where  the  notes  were  executed,  the  liability  of 
partners  is  joint  and  several,  and  therefore  each  partner  is  liable  separately 
upon  a  debt  of  said  firm. 

To  this  petition  the  defendant  has  filed  an  answer  containing  three  separate 
defenses,  the  second  of  which  is  only  necessary  to  be  noticed,  and  is  as  fol- 
lows: 

"  For  a  further  defense  to  said  first  cause  of  action,  he  says  it  is  true  that 
prior  to  the  5th  day  of  December,  18^0,  said  Patrick  Rogers  was  a  partner  in 
the  copartnership  known  by  the  name  of  the  Sectional  Dry  Dock  Company 
named  in  the  petition. 

'*  He  says  it  is  true  that  the  persons  named  in  the  petition  entered  into  writ- 
ten articles  of  copartnership  on  said  17th  day  of  November,  1857,  and  that 
said  written  articles  of  copartnership  contained  the  following  provision,  to  wit: 
*  It  is  further  agreed  that,  in  the  event  of  the  death  of  either  party  to  this 
agreement,  this  copartnership  shall  not  on  that  account  dissolve,  but  the  inter- 
est of  such  deceased  party  may  be  continued  and  represented  by  the  legal 
representatives  of  said  deceased  party,  or  otherwise  disposed  of  by  them.' 

"  He  says  that  this  is  the  only  agreement  relating  to  said  partnership.  He 
admits  the  death  of  Patrick  Rogers,  the  execution  and  probate  of  his  will,  and 
the  appointment  of  Robert  C.  Rogers  as  executor,  and  of  defendant  as  admin- 
istrator, with  the  will  annexed ;  that  the  only  clause  in  said  will  authorizing 
the  continuance  of  said  copartnership  after  the  testator's  death  is  as  follows: 
^  It  is  my  will  and  direction  that  my  share  and  interest  as  one  of  the  partners 
in  the  Louisville  &  Cincinnati  Mail  Line  Company,  and  also  my  share  and 
interest  as  one  of  the  partners  in  the  Marine  Railway  &  Dry  Dock  Company, 
of  Cincinnati,  and  also  my  share  and  interest  as  one  of  the  partners  in  the 
Sectional  Dry  Dock  Company,  of  St.  Louis,  Missouri,  shall  not  cease  nor  said 
partnership  be  determined  by  reason  of  my  death,  but  that  my  share  and 
interest  in  each  of  said  partnerships  shall  continue  and  be  kept  up  and  rep- 
resented by  the  executor  of  this  my  will,  in  my  stead,  until  such  time  as  in  his 
judgment  it  shall  be  most  advantageous  for  my  estate  to  sell  out  or  settle  up 
and  close  the  said  shares  and  interests  respectively,  and  to  that  end  I  do  hereby 
fully  authorize,  empower  and  direct  the  executor  of  this  my  will  to  hold, 
manage  and  represent  all  my  shares  and  interests  in  said  companies,  respect- 
ively, for  the  benefit  and  use  of  those  who  shall  be  entitled  to  my  estate,  until 
such  time  as  in  his  discretion  and  judgment  it  shall  be  most  advantageous  for 
my  estate  to  sell  or  close  and  settle  the  same,  and  then  to  sell  out  my  shares 
and  interests  in  said  companies,  or  either  of  them,  or  settle  and  close  the  same 
by  agreement  with  the  partners,  whichever  he  considers  best,  and  upon  such 
terms  and  for  such  price  as  he  shall  deem  proper  and  sufficient.' " 

A  similar  provision  is  made  in  said  will  as  to  the  testator's  share  of  stock  in 
the  Niles  Works. 

Said  will  next  makes  provision  for  the  testator's  sister,  Letitia  McNamara, 

and  then  follows  the  residuary  clause  in  said  will,  as  follows: 

"  Subject  to  the  foregoing  provisions,  and  to  the  dower,  distributive  share, 
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and  allowance  for  my  wife  provided  by  law,  I  give  and  devise  to  each  of  mj^  five 
children,  Robert,  Sarah,  Thomas,  Joseph,  and  Fenton,  one-sixth  part,  respect- 
ively, of  all  the  residue  of  my  estate,  to  them  and  their  respective  heirs,  sub- 
ject, however,  to  the  following  deductions :  From  the  share  of  Robert,  $6,750, 
being  the  amount  heretofore  advanced  to  him  bj^^  me,;  from  the  share  of  Sarah, 
$6,750,  being  the  amount  advanced  to  her;  and  the  other  and  remaining  equal 
one-sixth  part  thereof,  less  the  sum  of  $5,000  heretofore  advanced  to  my  de- 
ceased daughter,  Mary,  I  give  and  devise  to  my  said  son,  Thomas,  and  his  heirs, 
to  hold  the  same  in  trust  for  the  two  children  of  my  said  deceased  daughter, 
Mary,  until  they  become  of  age,  and  upon  their  becoming  of  age  to  convey  to 
each,  respectively,  the  equal  one-half  of  said  one-sixth  part  of  my  estate,  and 
in  the  meantime  to  apply  the  income  of  their  respective  shares  to  their  proper 
education  and  maintenance,  so  far  as  necessary,  and  the  surplus,  if  any,  to 
invest  and  hold  upon  the  same  trust  and  use." 

Said  will  also  provides  for  the  payment  Of  the  testator's  debts,  and  author- 
izes his  executor  to  spend  money  to  purchase,  for  the  benefit  of  his  estate,  the 
fee-simple  title  to  the  Merchants'  Hotel  property,  in  Cincinnati,  and  to  com- 
plete ail  contracts  of  the  testator  for  the  purchase  or  sale  of  real  estate ;  that 
the  clauses  of  said  will  quoted  and  referred  to  are  all  the  parts  of  said  will 
relating  to  the  disposition  of  the  testator's  estate.  And  the  defendant  says 
that  the  said  executor  had  no  power,  under  said  will,  to  invest  any  part  of  the 
estate  of  said  testator,  in  said  copartnership,  the  Sectional  Dock  Company, 
except  that  which  was  so  invested  in  the  life-time  of  said  testator,  and  that 
said  will  does  not  render  the  estate  of  the  testator  not  already  invested  in  said 
partnership  liable  to  the  payment  of  any  debts  of  said  partnership  contracted 
after  said  testator's  death.  He  says  that  said  will  limits  the  responsibility  of 
said  testator's  estate  for  debts  of  said  partnership  to  be  contracted  after  his 
(said  testator's)  death  to  that  part  of  said  estate  already  embarked  in  said 
partnership  at  the  death  of  said  testator,  and  he  denies  that  said  estate  is  liable 
to  the  plaintiff  beyond  the  amount  of  its  property  and  assets  embarked  in  said 
copartnership.  To  this  point  the  plaintiff  demurs  generally.  Two  questions 
are  involved  in  the  determination  of  this  demurrer:  First  By  virtue  of  the 
contract  of  partnership  and  the  provisions  of  the  will,  did  the  general  estate 
of  the  testator  become  liable  for  debts  contracted  by  the  partnership  after  the 
death  of  the  testator?  Second,  M  it  did  not,  did  that  part  of  the  estate  be- 
longing to  and  arising  out  of  other  partnerships,*  which  it  is  claimed  the 
executors  were  authorized  to  continue,  become  liable  for  the  debts  of  this 
partnership? 

§  261.  Provision  in  partnership  articles  against  dissolution  hy  death  ofpa/rtr 
ner.     Construction  and  effect  of. 

Did  this  liability  of  the  general  estate  arise  out  of  the  terms  of  the  agree- 
ment creating  the  partnership?  The  agreement  was  not  for  any  definite 
number  of  years;  there  could  be  no  question,  therefore,  that  the  death  of 
either  partner,  of  itself,  would  dissolve  the  partnership;  but,  even  if  it  had 
stipulated  for  duration  of  a  particular  period,  the  death  of  either  partner 
within  that  period  would  have  worked  its  dissolution,  unless  expressly  stipu- 
lated that  it  should  not  have  that  effect. 

This  agreement  provides  simply  against  that  result  by  saying  that  "in  the 
event  of  the  death  of  either  party  to  this  agreement  this  copartnership  shall 
not,  on  that  account,  be  dissolved,  but  the  interest  of  such  deceased  party  may 
be  continued  and  represented  by  the  legal  representative  of  said  deceased 
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party,  or  otherwise  disposed  of  by  them."  It  does  not  provide  that  it  shall  be 
continued  notwithstanding  the  death,  but  that  it  may  be.  There  is  no  bind- 
ing obligation  upon  the  part  of  Patrick  Rogers  that  this  copartnership  should 
continue  after  his  death;  it  does  not  in  terms  fix  and  extend  any  liability  upon 
him  or  his  estate  after  his  death.  And  it  seems  to  me  very  clear  that  if  he 
had  died  intestate,  and  his  administrator  had  undertaken  to  have  carried  on 
this  partnership  with  the  general  assets  of  the  estate,  he  could  not,  under  this 
clause,  have  been  justified  in  doing  so.  It  would  have  been  the  exercise  of  a 
discretion  and  power  which,  as  against  the  individual  creditors  and  the  heirs 
of  the  intestate,  could  not  have  been  supported. 

§  262.  similar  provision  in  wiU.     Oeneral  direction  to  executor  to  con- 

timce  business  does  not  render  general  assets  of  estate  liable. 

Does,  then,  the  will,  in  connection  with  this  agreement,  or  without  it,  give 
such  power  as  to  make  his  general  estate  liable  ?  The  clause  of  the  will  by 
which  it  is  claimed  this  result  is  produced  is:  "It  is  my  will  and  direction  that 
my  share  and  interest  as  one  of  the  partners  in  the  Louisville  &  Cincinnati 
Mail  Line  Company,  and  also  my  share  and  interest  as  one  of  the  partners  in 
the  Marine  Eailway  &  Dry  Dock  Company,  and  also  my  share  and  interest 
in  the  Sectional  Dry  Dock  Company,  of  St.  Louis,  Missouri,  shall  not  cease, 
nor  said  partnership  be  determined,  by  reason  of  my  death,  but  that  my  share 
and  interest  in  each  shall  continue  and  be  kept  up  and  represented  by  the 
executor  of  this  my  will,  in  my  stead,  until  such  time  as  in  his  judgment  it 
shall  be  most  advantageous  for  my  estate  to  sell  out  and  settle  up  and  close 
up  the  said  shares  and  interests  respectively.  And  to  that  end  I  do  hereby 
fully  authorize  and  empower  and  direct  the  executor  of  this  my  will  to  hold, 
manage  and  represent  all  my  shares  and  interest  in  said  companies  respectively, 
for  the  benefit  and  use  of  those  who  shall  be  entitled  to  my  estate,  until  such, 
time  as  in  his  discretion  and  judgment  it  shall  be  most  advantageous  to  sell 
or  close  and  settle  the  same,  and  then  to  sell  out  my  said  shares  and  interest 
in  said  companies,  or  either  of  them,  or  settle  and  close  the  same  by  agree- 
ment with  the  partners,  whichever  he  considers  best,  and  upon  such  terms  and 
for  such  price  as  he  shall  deem  proper  and  sufficient." 

The  testator  then  provides  for  a  sister,  and  then  provides  that  "subject  to 
the  foregoing  provisions,  and  to  the  dower,  distributive  share,  and  allowances 
for  my  wife  provided  by  law,  I  give  and  <levise  to  each  of  my  five  children, 
Eobert,  Sarah,  Thomas,  Joseph  and  Fenton,  one-sixth  of  all  the  residue  of  my 
estate,"  and  to  the  children  of  a  deceased  daughter  one-sixth,  subject  to  cer- 
tain deductions  to  be  made  to  some  of  them  for  advance  payments  he  had 
made. 

So  far  as  the  authority  to  carry  on  these  several  partnerships  is  provided  for 
by  this  will,  it  speaks  of  his  shares  and  interests  in  them,  and  they  are  to  be 
continued  and  kept  up  and  represented  by  the  executor  until  such  time  as  shall 
be  most  advantageous  to  sell  them  and  settle  them  up ;  not  to  continue  the 
business  of  these  firms  generally  and  indefinitely  by  the  use  of  his  general 
assets,  but  only  to  continue  the  interests  which  he  then  had  in  them,  and  that 
only  to  such  times  as  they  could  be  most  advantageously  sold  or  closed  up. 
But  if  it  were  doubtful,  from  the  language  used  in  this  clause,  whether  the 
testator  intended  to  limit  the  carrying  on  of  this  business  to  the  funds  already 
embarked  in  it,  the  residuary  clause  of  the  will,  when  taken  in  connection  with 
this,  seems  to  show  such  intention,  for  this  disposes  of  all  the  balance  of  his 
property  to  his  children  and  grandchildren. 
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Mr.  Lindley,  in  his  work  on  Partnership,  llOS,  says:  "It  is  now,  however, 
clearly  settled  that  the  extent  of  the  liability  of  the  testator's  estate  docs  not 
exceed  the  amount  authorized  by  him  to  be  employed  in  the  trade  or  business 
directed  by  him  to  be  carried  on."  And  again,  on  the  same  page,  he  says:  "A 
general  direction  to  carry  on  a  business  in  which  a  testator  was  engaged  does 
not  authorize  the  employment  for  that  business  of  more  of  his  assets  than  was 
embarked  in  that  business  when  he  dies."  Justice  Story,  in  delivering  the 
opinion  of  the  supreme  court  of  the  United  States  in  Burwell  v.  MandeviUe,  2 
How.,  560-577  (Est.  of  Deo,,  §§  1650-54),  says:  "And  this  leads  us  to  remark 
that  nothing  but  the  most  clear  and  unambiguous  language,  demonstrating  in 
the  most  positive  manner  that  the  testator  intends  to  make  his  general  assets 
liable  for  all  debts  contracted  in  the  continued  trade,  would  justify  the  court 
in  arriving  at  such  a  conclusion,  from  the  manifest  inconvenience  thereof,  and 
the  utter  impossibility  of  paying  off  the  legacies  bequeathed  by  the  testator's 
will,  or  distributing  the  residue  of  his  estate,  without,  in  effect,  saying  at  the 
same  time  that  the  payments  may  all  be  recalled  if  the  trade  should  become 
unsuccessful  or  ruinous.  Such  a  result  would  ordinarily  be  at  war  with  the 
testator's  intention  in  bequeathing  such  legacies  an(J  residue,  and  would  or 
might  postpone  the  settlement  of  the  estate  for  half  a  century,  or  until  long 
after  the  trade  or  continued  partnership  should  terminate." 

Mr.  Parsons,  in  his  work  on  Partnership,  treats  the  continued  partnership 
as  a  new  partnership,  and  on  page  454  .says :  "  So  the  creditors  of  the  new 
partnership  have  no  claim  whatever  upon  and  no  interest  in  the  general  assets 
of  the  deceased,  or  any  part  of  them,  but  that  which  he  expressly  placed  in  the 
new  partnership."  And  to  the  same  effect  is  the  doctrine  of  Ex  parte  Garland, 
10  Ves.,  109, 110;  Pitkin  v.  Pitkin,  7  Conn.,  307;  and  Lucht,  Adm'r,  v.  Behrens, 
28  O.  S.,  281. 

I  think,  therefore,  that  neither  by  the  agreement  nor  will  does  the  law  make 
the  general  assets  of  the  estate  liable  for  the  debts  of  this  partnership  con- 
tracted after  the  death  of  the  testator. 

§  263.  Debts  of  one  partiierBhip  continued  after  death  of  partner  not  payable 
froTnprojvte  derived  from  others  continued  in  same  manner. 

Does,  then,  the  provision  of  the  will  in  regard  to  the  other  partnerships,  and 
the  fact  that  the  executor  collected  dividends,  and  that  the  estate  has  derived 
large  sums  of  money  from  them,  make  such  incomes  liable  for  the  debts  con- 
tracted after  the  death  of  the  testator  by  this  particular  partnership  ?  There 
may  be  more  difficulty  in  this  proposition,  but  it  seems  to  me  that  it  can  hardly 
be  maintained.  It  is  true  that,  for  the  time  being,  the  shares  and  interest  in 
these  partnerships  are  placed  in  the  management  of  the  executor;  but  they  are 
separate  and  distinct  partnerships  —  separate  and  distinct  in  their  formations 
and  purposes,  composed,  so  far  as  we  know,  of  separate  and  distinct  members, 
and  there  is  nothing  in  the  pleadings  which  shows  that  by  their  articles  of  co- 
partnership there  was  any  provision  by  which  they  should  be  continued,  not- 
withstanding the  death  of  any  of  its  members.  Keither  is  there  anything  in 
the  pleadings  which  shows  that  these  partnerships  are  solvent  or  insolvent,  or 
whether  there  may  be  outstanding  debts  against  them.  If  they  are  insolvent, 
or  there  be  debts  of  them  unpaid,  it  would  be  more  equitable  that  the  separate 
income  of  each  should  be  applied  to  the  payment  of  its  separate  indebtedness. 
But,  aside  from  this,  the  provisions  of  the  will  are  that  the  shares  and  interest 
of  the  testator  in  them  should  be  continued,  not  generally,  but  until  they 
could  be  most  advantageously  disposed  of  and  settled  up.    And,  although  the 
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term  "  kept  up  "  is  used  by  the  testator,  it  does  not  seem  from  the  will  that  it 
was  the  intent  of  the  testator  that  they  should  be  kept  up  by  his  general  estate, 
or  by  taking  the  profits  and  dividends  arising  from  either  and  appropriating 
them  to  the  payment  of  the  losses  and  debts  of  the  other.  And,  unless  it  was 
his  intent  that  this  should  be  done,  I  do  not  think  that  the  mere  fact  that  there 
had  been  some  dividends  received  by  the  estate  of  a  deceased  partner  from 
one  or  more  of  these  partnerships  would  entitle  a  creditor  to  a  judgment 
against  his  estate  upon  an  indebtedness  contracted  by  another  partnership  long 
after  his  death.  Parsons  on  Part.,  454:;  Ex  parte  Garland,  10  Vesey,  109, 110. 
Persons  dealing  with  partnerships  are  presumed  to  look  to  the  partnerships 
themselves,  and  not  to  the  estates  of  its  deceased  members,  for  the  payment 
of  debts  contracted  after  such  decease. 

I  think,  therefore,  that  upon  this  ground  the  demurrer  cannot  be  sustained. 
The  demurrer  is  therefore  overruled. 

DENVER  V.  ROANE. 
(9  Otto,  855-361.    1878.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mb.  Justicb  Strong. 

Statement  of  Facts. —  The  bill  filed  in  this  case  was  not  an  ordinary  bill  for 
the  settlement  of  partnership  accounts.  James  Hughes,  the  complainant's 
testator,  and  James  W.  Denver  and  Charles  F.  Peck  were  in  partnership  as 
attorneys  and  counselors-at-law  from  1866  until  the  18th  of  March,  1869.  On 
that  day  it  was  agreed  between  them  virtually  that  the  general  partnership 
should  terminate;  that  thereafter  no  new  business  should  be  received  in  part- 
nership, and  that  any  coming  to  the  firm  through  the  mails  should  be  equitably 
divided.  The  agreement,  however,  contained  a  stipulation  that  the  business 
of  the  firm  theretofore  received  and  then  in  hand  should  be  closed  up  as  rapidly 
as  possible  by  the  members  of  the  firm  "  as  partners,  under  their  original 
terms  of  association  and  in  the  firm  name." 

Soon  after,  on  the  13th  of  August,  1869,  a  further  agreement  was  made  to 
the  effect  that  in  case  of  the  death  of  any  one  of  the  partners,  his  heirs  or 
personal  representatives,  or  their  duly  authorized  agent,  should  receive  one- 
third  of  the  fees  in  cases  nearly  finished,  and  twenty-five  per  cent  in  other 
partnership  cases.  Denver  acceded  to  this  second  agreement,  witn  the  under- 
standing that  before  any  such  division  should  be  made,  at  any  time,  all  part- 
nership obligations  should  be  first  satisfied,  proposing  no  new  terms,  only 
stating  the  legal  effect.    We  think  this  was  a  closed  contract. 

It  is  upon  these  two  agreements  the  bill  is  founded.  Hughes  died  on  the  21st 
of  October,  1873,  and  Eoane,  the  executor  of  his  will,  has  brought  the  present 
suit  for  a  discovery,  and  to  recover  from  the  surviving  partners  the  share  of 
the  testator  in  the  fees  received  by  them  out  of  the  partnership  business  which 
remained  unfinished  when  the  general  partnership  was  dissolved.  A  decree 
having  been  entered  against  the  defendants  in  the  court  below,  they  have  ap- 
pealed to  this  court,  and  have  assigned  numerous  errors.  Of  most  of  them  it 
will  be  necessary  to  say  but  little,  and,  indeed,  in  regard  to  most  of  them  there 
has  been  hardly  any  controversy  between  the  parties  during  the  argument. 

§  264.  Repreaentatives  of  deceased  law  partner  may  maifUain  suit  a^gaiiist 
survivors  for  discovery  and  an  account,  notwithstanding  agreement  as  to  closing 
up  unfinished-  business  and  the  fact  that  all  the  business  is  not  yet  closed  up. 

It  is  first  insisted  by  the  appellant  that  the  court  below  had  no  competency 
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or  jurisdiction  to  entertain  a  bill  for  such  relief  as  is  prayed  for,  nor  to  give 
such  a  decree  as  the  court  gave,  wherebj'  it  attempts  to  settle  and  close  the 
affairs  of  a  jmrtnership  by  decreeing  specific  sums  as  legally  due,  and  if  so  de- 
mandable  at  law,  and  providing  for  the  further  continuance  of  the  partnership 
and  collection  by  virtue  of  its  decree  of  other  like  sums  until  the  business  of 
the  partnership  may  end.  Such  is  the  first  assignment  of  error.  The  objec- 
tion misapprehends  the  natare  of  the  case  made  by  the  bill,  overlooks  the 
facts,  and  does  not  state  accurately  the  decree.  That  a  bill  in  equity  may  be 
maintained  by  the  personal  representatives  of  a  deceased  partner  against  the 
survivors  to  compel  an  account,  so  far  as  an  account  is  possible,  and  for  a  dis- 
covery of  the  partnership  property  which  came  to  their  hands,  is  undeniable, 
and  such  was  the  object  of  the  present  bill.  When  the  firm  was  dissolved  in 
March,  1869,  for  general  purposes,  the  agreement  of  dissolution  stipulated 
that,  as  to  the  business  then  in  hand,  the  members  of  the  firm  shoald  continue 
partners  and  should  close  it  up.  What  that  business  was  the  present  defend- 
ants only  could  know,  after  the  death  of  Hughes,  for  it  was  then  left  in  their 
hands,  and  they  only  could  know  what  fees  had  been  r.eceived  on  account  of 
it.  A  bill  for  discovery,  as  well  as  for  distribution  of  the  fees  received,  was, 
therefore,  plainly  within  the  province  of  a  court  of  equity.  And  as  the  part- 
ners had  agreed,  as  they  did  by  the  agreement  of  August,  1869,  to  divide 
those  fees  in  certain  proportions,  it  was  quite  competent  for  the  court  to  en- 
force fulfillment  of  the  contract,  so  far  as  was  possible  when  the  decree  was 
made.  The  court  did  not  attempt  to  make  a  complete  settlement  of  the  affairs 
of  the  partnership.  In  the  nature  of  the  case  that  was  impossible.  Some  of  the 
partnership  business  remained  unfinished,  and  fees  uncertain  in  amount  were 
yet  to  be  collected.  But  so  far  as  fees  had  been  collected,  the  right  to  immediate 
distribution  was  complete.  The  agreement  did  not  contemplate  that  all  the 
fees  collected  might  be  held  by  the  surviving  partners  until  all  the  partnership 
business  should  be  brought  to  an  end,  and  it  was,  therefore,  quite  proper  to 
reserve  consideration  of  the  fees  yet  to  be  received  after  they  shall  have  been 
earned. 

§  265.  Surviving  partner  of  a  firm  of  lavryers  is  not  entitled  to  an  extra 
allowance  for  services  in  dosing  up  the  licsiness^  when  ati  agreement  has  been 
made  as  to  the  division  of  fees  in  case  of  death.  Queer  e^  whether  law  partner- 
ship is  different  from  any  other  in  respect  to  such  aUowances, 

An  objection  raised  by  several  other  assignments  of  error  (particularly  the 
sixth,  seventh,  eighth,  ninth,  eighteenth  and  nineteenth)  is,  in  substance,  that 
the  court  erred  in  applying  to  a  partnership  between  lawyers  and  claim  agents 
the  principles  of  the  law  of  commercial  partnerships,  in  regard  to  the  modes 
of  settlement  of  the  same  after  the  death  of  a  partner,  and  in  regard  to  the 
neglect  of  the  business  of  such  a  firm  by  a  partner;  that  by  the  decree  no 
compensation  is  allowed  to  the  survivors  for  carrying  on  the  unfinished  busi- 
ness, but  that  they  are  required  to  continue  it  as  well  for  themselves  as  for  the 
benefit  of  the  deceased  partner's  estate.  We  think  these  objections  to  the 
decree  ought  not  to  be  sustained.  We  are  not  convinced  that  during  his  life 
Hughes  (except  perhaps  in  reference  to  a  single  case  in  charge  of  the  firm) 
was  guilty  of  such  neglect  or  violation  of  his  duty  to  his  partners  as  should 
deprive  him  or  his  personal  representative  of  a  right  to  share  in  the  profits  of 
the  partnership.  In  regard  to  the  work  done  and  the  fees  received  after  his 
death,  the  parties,  by  their  agreements,  prescribed  the  rule  for  detemwning 
their  rights  as  against  each  other.     Having  jointly  undertaken  the  business 
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intrusted  to  the  partnership,  all  the  parties  were  under  obligation  to  conduct 
it  to  the  end.  This  duty  they  owed  to  the  clients  and  to  each  other.  And 
as  to  the  unfinished  business  remaining  with  the  firm  on  the  18th  day  of 
March,  1869,  the  duty  continued.  The  agreement  provided  for  that.  Now  in 
reference  to  this  duty  the  law  is  clear.  ^^  As  there  is  an  implied  obligation  on 
every  partner  to  exercise  due  diligence  and  skill,  and  to  devote  his  services 
and  labors  for  the  promotion  of  the  common  benefit  of  the  concern,  it  follows 
that  he  must  do  it  without  any  rewards  or  compensation,  unless  there  be  an 
express  stipulation  for  compensation."  Story,  Partn.,  sees.  182,  331;  Cald- 
well V.  Leiber,  7  Paige  (N.  Y.),  483.  So  it  is  held  that  where  partnerships  are 
equal,  as  was  true  in  the  present  case,  and  there  is  no  stipulation  in  the  part- 
nership agreement  for  compensation  to  a  surviving  partner  for  settling  up 
the  partnership  business,  he  is  entitled  to  no  compensation.  Brown  v,  McFar- 
1am,  Executor,  41  Pa.  St.,  129;  Beatty  v,  Wray,  19  id.,  516;  Johnson  t?.  Harts- 
home,  62  N.  Y.,  173.  This  is  the  rule  in  regard  to  what  are  commonly  called 
commercial  partnerships,  and  the  authorities  cited  refer  to  those.  There  may 
possibly  be  some  reason  for  applying  a  diflferent  rule  to  cases  of  winding  up 
partnerships  between  lawyers  and  other  professional  men,  where  the  profits  of 
the  firm  are  the  result  solely  of  professional  skill  and  labor.  Ko  adjudicated 
cases,  however,  with  which  we  are  acquainted  recognize  any  such  distinction. 
And  in  the  present  case,  as  we  have  said,  the  parties  made  arrangements  for 
the  work  and  results  of  work  after  the  death  of  any  of  their  number.  The 
agreement  of  August  13, 1869,  provided  that  in  case  of  the  death  of  any  part- 
ner, one-third  of  the  fees  in  cases  nearly  finished,  and  one-quarter  of  the  fees 
in  other  partnership  cases,  should  belong  to  the  representatives  of  the  dece- 
dent. Of  course  it  was  contemplated  that  the  surviving  partners  should  finish 
the  work,  and  that  no  allowance  should  be  made  to  them  beyond  the  share  of 
the  fees  specified  in  the  agreement. 

§  266.  Where  one  of  a  firm  of  la/wyera  refuses  to  take  any  part  in  a  case 
and  withdraws  his  name,  neither  he  nor  his  administrator  is  entitled  to  any  part 
of  the  fee  as  against  either  his  copartners  or  the  client. 

The  most  important  objection  to  the  decree  which  has  been  urged  by  the 
appellant  is  that  it  adjudged  to  the  complainant  one-third  of  the  fee  collected 
by  the  defendants  in  the  case  of  Gaza  way  B.  Lamar  against  the  United  States, 
including  the  claim  of  D.  A.  Martin.  That  case  was  in  charge  of  the  firm 
before  the  agreement  of  March  18,  1869,  was  made,  and  was  commenced  in 
1868.  It  was,  therefore,  one  of  the  cases  within  the  purview  of  the  agreement 
of  August  13,  1869.  Hughes'  name  appeared  on  the  record  as  attorney  and 
counsel  with  the  appellants  for  the  claimant.  But  on  the  9th  of  January,  1873, 
he  came  into  court  and  asked  that  his  name  be  erased  as  such  attorney,  and 
that  he  have  leave  to  withdraw  his  appearance  and  sever  his  connection  with 
the  cause.  His  motion  was  allowed,  and  his  appearance  was  then  withdrawn. 
The  appellants,  however,  went  on  with  the  case.  Briefs  were  filed  for  the 
claimant  on  the  21st  of  March  and  the  22d  of  April,  1873,  the  case  was  argued 
on  the  20th  of  May,  and  on  the  2d  of  June  next  following  the  court  entered  a 
judgment  for  the  claimant.  An  appeal  was  then  taken  to  this  court,  which 
was  subsequently  dismissed.  After  the  withdrawal  of  his  appearance  and  the 
severance  of  his  connection  with  the  cause,  Hughes  took  no  part  in  prosecuting 
the  claim,  neither  in  the  court  of  claims  nor  in  the  supreme  court,  and  he  paid 
no  attention  to  it.  He  quarreled  with  Lamar,  and  about  the  time  he  withdrew 
from  the  cause  he  denounced  the  claim  privately  to  one  of  the  judges  of  the 
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court  of  claims  as  altogether  without  merit  and  a  fraudulent  case,  or  words  to 
that  effect,  and  said  that  he  had  decided  not  to  be  involved  in  a  case  of  so 
scandalous  a  character,  and  for  so  worthless  or  unworthy  a  client.  In  regard 
to  the  question  of  fees  in  the  case  the  judge  testifies  "  he  declined  to  have  any 
interest  in  the  case,  or  to  take  fees,  because  he  believed  the  case  was  a  corrupt 
one  and  not  likely  to  succeed,  and  that  he  would  not  lose  much  by  his  with- 
drawal from  the  case." 

The  question  presented  by  this  state  of  facts  is  whether,  inasmuch  as  the 
case  was  afterwards  conducted  by  the  appellants  to  final  success,  and  they  re- 
ceived a  fee  from  Lamar,  the  claimant,  Hughes,  would  be  entitled  to  any  part 
of  the  fee  were  he  now  living.  If  not,  certainly  his  personal  representative 
cannot  be  now.  The  recovery  of  the  claim  was  undertaken  by  the  firm  with- 
out any  agreement  respecting  fees.  By  undertaking  it  the  firm  and  each 
member  of  it  assumed  to  conduct  the  case  to  a  final  conclusion,  and  with  all 
fidelity  to  the  client.  Such  was  the  contract  of  Hughes  with  Lamar,  as  com- 
pletely as  if  he  had  been  the  sole  attorney  and  counsel  employed.  And  as  the 
contract  was  entire,  he  could  not  have  abandoned  it  after  a  partial  perform- 
ance, and  still  have  held  the  other  party  bound.  Much  less  could  he  have 
accompanied  his  abandonment  by  denouncing  the  honesty  of  the  claim  to  one 
of  the  judges  of  the  court  whose  province  it  was  to  find  the  facts  and  adjudi- 
cate upon  its  merits,  and  yet  claim  compensation  for  services  rendered.  Such 
conduct  on  his  part  was  not  merely  a  renunciation  of  his  engagement  to  the 
client.  It  was  a  flagrant  breach  of  professional  duty.  It  was  not  in  his  power 
to  refuse  performance  of  his  part  of  the  implied  contract  with  Lamar,  take 
action  hostile  to  the  claim,  and  still  hold  Lamar  bound.  Certainly  he  could 
not  hold  Lamar  directly  liable.  And  we  do  not  perceive  that,  in  equity,  his 
situation  is  any  better  because  he  had  contracted  with  the  client  jointly  with 
his  copartners. 

If,  then,  by  abandoning  the  case  and  denouncing  it  as  fraudulent,  he  lost  all 
the  right  which  he  had  against  Lamar,  how  can  he  claim  from  his  copartners 
any  of  the  compensation  they  obtained  for  conducting  the  case  after  his  aban- 
donment to  final  success?  His  action  was  a  breach  of  his  duty  to  those  part- 
ners, as  well  as  of  his  obligation  to  Lamar.  By  the  agreement  of  copartnership 
he  had  undertaken  to  share  in  the  labor,  and  to  promote  the  common  interests 
of  the  firm,  and  that  was  the  foundation  of  his  right  to  share  in  its  earnings. 
It  may  be  that  mere  neglect  of  his  duty  would  not  have  extinguished  that 
right,  but  a  repudiation  of  his  obligations,  refusing  to  act  as  a  partner,  or  to 
perform  the  functions  of  a  partner,  is  quite  a  different  thing.  It  may  well  be 
considered  as  a  repudiation  of  the  partnership.  It  was  said  in  Wilson  v.  John- 
stone, 16  Eq.  Ca.  Abr.,  606,  "  He  who  acts  so  as  to  treat  the  articles  as  a  nullity 
as  it  regards  his  own  obligations  cannot  complain  if  they  are  so  treated  for 
all  purposes."  It  may,  therefore,  very  justly  be  held  that  by  his  action 
Hughes  became  a  stranger  to  the  case,  and  repudiated  any  relation. he  had 
previously  held  to  it  as  a  partner  in  the  firm.  The  partnership  ceased  as  re- 
spects that  claim.  The  other  partners  who  continued  to  attend  to  the  case 
could  charge  the  client  nothing  for  his  services,  for  as  the  contract  was  con- 
tingent on  success,  nothing  was  due  to  any  partner  until  success  was  attained. 
They  certainly  could  claim  nothing  for  services  rendered  by  him  after  he 
severed  his  connection  with  the  case,  for  he  rendered  none;  and  if  he  had  any 
just  claim  on  a  gtcarUimi  meruit  for  services  rendered  before,  it  was  against 
Lamar,  and  not  against  his  copartners. 
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We  think,  therefore,  the  decree  of  the  court  below  was  erroneous,  in  so  far 
as  it  allowed  to  the  complainant  any  part  of  the  fee  collected  from  Lamar  or 
from  Martin,  who  owned  a  part  of  what  was  recovered  in  the  Lamar  suit. 

We  discover  no  other  fault  in  the  decree,  but  for  this  the  case  must  be  sent 
back  for  correction. 

The  decree  of  the  supreme  court  of  the  District  will  be  reversed,  and  the 
record  remitted  with  instructions  to  enter  another  decree  in  conformity  with 
this  opinion ;  and  it  is  so  ordered. 

§  207.  How  effected. —  If  one  of  two  partners  interested  in  a  patent  assign  his  interest  in  the 
patent  to  a  third  party,  snch  assignment  works  a  dissolution  of  the  partnership  and  the  par- 
ties interested  in  the  patent  are  left  simply  to  their  rights  under  it.  Parkhurst  v.  Kinsman,  1 
Blatch.,  498. 

§  208.  In  Illinois  certain  formalities  are  necessary  to  the  dissolution  of  a  special  partner- 
ship. If  they  be  not  complied  with  the  dissolution  does  not  take  effect  as  to  creditors,  and 
the  partnership  still  continues.    In  re  Terry,  5  Biss.,  110. 

§  209.  Where  several  persons  owning  land  jointly  were  sought  to  be  held  as  partners  upon 
a  contract  made  by  one  of  them  with  a  broker  to  pay  him  a  certain  commission  to  sell  the 
land,  and  evidence  was  offered  of  admissions  made  by  such  alleged  partner  after  the  land  had 
been  sold,  heldj  that  the  evidence  was  incompetent  upon  the  ground  that  the  partnership,  if 
any,  was  dissolved  by  the  sale  of  the  land,  and  after  dissolution  the  admissions  of  a  partner 
do  not  bind  the  firm.    Thompson  v.  Bowman,*  6  Wall.,  316. 

§  270.  On  the  formation  of  a  partnership  between  A.  and  B.,  real  estate  belonging  to  A. 
was  put  into  the  business  at  an  estimated  value,  each  partner  was  credited  on  the  books  with 
half  of  that  amount,  and  B.  became  indebted  to  A.  in  a  corresponding  sura.    No  conveyance 
of  the  half  interest  was  made  to  B.,  but  A.  gave  him  an  acknowledgment  in  writing  that  one- 
half  of  the  property  was  held  in  trust  for  him,  and  B.  gave  back  a  mortgage  to  secure  the 
agreed  price.    The  property,  which  was  a  brewery  situated  in  Japan,  was  sold  under  a  decree, 
made  in  a  suit  brought  by  B.,  dissolving  the  partnership,  and,  as  there  was  apparently  no  one 
in  the  country  besides  A.  and  B.  who  wished  to  engage  in  the  brewing  business,  and  B.  had  no 
nneans,  A.  was  the  only  bidder  at  the  sale  and  bid  in  the  property  at  a  very  low  figure,  the 
result  being  to  leave  B.  indebted  to  A.,  when,  if  the  property  had  brought  what  it  was  worth, 
there  would  have  been  something  coming  to  B.    Heldt  upon  appeal  from  the  decree  order- 
ing a  sale,  that  the  property  was  partnership  property,  and  that  the  only  proper  mode  of 
winding  up  the  partnership  was  by  a  sale  of  it ;  that  if  B.  had  any  ground  of  complaint  re- 
garding the  manner  of  conducting  the  sale,  such  complaint  could  not  be  considered  except 
upon  appeal  from  other  decrees  made  subsequent  to  that  appealed  from.    Wiegand  v.  Ck>pe- 
land,*  7  Saw.,  442. 

§  271. by  war. —  Though  the  war  of  the  rebellion  commenced  as  to  certain  states,  in- 
cluding Louisiana,  on  April  19,  1861,  yet  it  was  not  until  August  16, 1861,  that  all  commercial 
intercourse  between  the  states  at  war  was  interdicted  and  became  unlawful;  and  a  partner- 
ship between  citizens  of  the  states  at  war  was  not  dissolved  ipso  facto  until  that  day,  and  an 
acceptance  of  a  bill  of  exchange  before  August  16,  1861,  bound  all  the  members  of  the  firm. 
Matthews  v.  McStea,  1  Otto,  7. 

§  272.  A  partnership  between  the  citizens  of  two  belligerent  states  is  dissolved  by  war.  A 
citizen  residing  in  a  hostile  country  should  return  as  soon  as  possible,  and  if  he  holds  partner- 
ship relations  with  citizens  of  such  hostile  country  should  sever  them,  dispose  of  his  interest 
and  withdraw  his  effects,  for  if  suffered  to  remain  in  the  hostile  country  his  property  or  in- 
terest becomes  impressed  with  the  national  character  of  the  belligerent  where  It  is  situated. 
Prize  courts  usually  apply  these  rules  as  to  partnership  effects  of  citizens  or  neutrals  suffered 
to  remain  in  the  enemy  country.  The  share  of  a  citizen  in  a  ship  sailing  under  the  enemy'a 
flag,  which  he  had  opportunity  to  dispose  of,  is  therefore  subject  to  capture  and  condemnar 
tion.  And  where  the  cargo  is  the  property  of  the  same  owners,  it  is  subject  to  the  same  rule. 
The  William  Bagaley,  5  WaU.,  377. 

§  273.  A  declaration  of  war,  or  commencement  of  actual  hostilities,  which  is  equivalent 
thereto,  between  two  nations,  ipso  facto  dissolves  the  partnership  relations  existing  between 
citizens  of  the  hostile  states.    Planters*  Bank  v.  St.  John,  1  Woods,  585. 

§  274.  Where  a  member  of  a  partnership  in  one  of  the  insurgent  states  removed  within  the 
federal  lines,  adhering  to  the  United  States,  all  partnership  relations  between  him  and  the 
members  of  said  firm  who  remained  in  the  insurgent  states  were  dissolved,  whether  the  latter 
engaged  in  the  rebellion  or  not.  It  wae  not  in  the  power  of  the  parties  to  continue  the  part- 
nership.   It  was  void,  and  no  notice  of  dissolution  was  necessary.    IbidL 
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§  275. by  decree  in  bankrnptcj.—  A  decree  in  bankruptcy  against  a  member  of  a  firm 

disRolves  the  partnership,  and  the  assignee  becomes  tenant  in  common  with  the  solvent  part- 
ner. The  property  remains  in  the  bands  of  the  surviving  or  solvent  partner,  clothed  with  a 
trust,  to  be  applied  by  him  to  the  discharge  of  the  partnership  obligations,  and  to  account  to 
the  representatives  of  the  bankrupt  partner  for  his  share  of  the  surplus.  In  re  Norcroes,*  5 
Law  Rep.,  124;  IN.  Y.  Leg.  Obs.,  100. 

§  27^  TT hen  fraudulent. —  Where  a  firm  was  confessedly  insolvent,  and  one  member,  for 
a  consideration,  retired,  leaving  the  other  member  in  custody  of  tlie  goods,  with  power  to 
collect  claims  due  from  customers,  said  remaining  member  assuming  the  payment  of  liabili- 
ties of  the  firm,  and  the  dissolution  was  advertised,  hddt  that  it  became  competent  for  a  court 
of  equity,  under  section  2  of  chapter  175  of  the  code  of  Virginia,  to  avoid  the  transfer  and  to 
take  charge  of  and  administer  the  effects  according  to  the  equities  of  the  case.  Johnson  v. 
Straus,  4  Hughes,  621. 

§  377.  One  partner  may  transfer  his  interest  in  a  firm  to  his  copartner,  but  such  transfer 
may  be  impeached  by  bill  in  equity  brought  by  the  partnership  creditors,  and  the  court  may, 
upon  a  proper  showing,  set  it  aside,  with  a  view  to  a  sale  and  distribution  of  the  proceeds  ac- 
conling  to  equity.    Ibid. 

%  278.  Rights,  dntles  and  liabilities  of  snrTlTlng  partner.— The  surviving  partner  has 
the  control  and  management  of  the  partnership  real  estate  for  the  purpose  of  satisfying  the 
trusts  which  rest  upon  it.  He  may  rent  it  and  receive  the  rents,  may  sell  it  and  receive  the 
purchase  money,  and  convey  to  the  purchaser,  not  only  the  legal  and  equitable  title  in  him- 
self, but  the  equitable  title  which  he*  holds  as  trustee  as  surviving  partner,  and  if  the  sale  be  a 
fair  and  bona  fide  one  and  for  a  fair  consideration,  the  court  will  compel  the  party  holding 
the  legal  title  under  the  deceased  partner  to  convey  such  legal  title  to  the  holder  of  the  equi- 
table title,  and  thereby  make  the  title  complete.    Kleine  v.  Shanks,*  8  Cent.  L.  J.,  799. 

§  279.  Upon  the  death  of  a  member  of  a  firm,  the  surviving  member  has  the  right  to  con- 
trol the  assets  of  the  firm,  including  stock  in  a  corporation,  and  represent  the  same  until  the 
final  and  complete  closing  up  of  the  old  company.  If  a  new  partner  is  introiiuced  into  the 
company  and  obtains  an  interest  in  the  stock  by  its  being  carried  into  the  new  company  as  an 
asset,  then  either  partner  may  represent  it.  If  it  does  not  become  part  of  the  assets  of  the 
new  firm,  the  relation  of  the  surviving  partner  of  the  old  firm  to  it,  as  assets  of  the  old  firm, 
is  unchanged.    Kenton  Furnace  Railroad  &  Manuf'g  Go.  v.  McAlpin,  6  Fed.  R.,  787. 

§  280.  If  one  of  two  partners  has  authority,  after  the  dissolution  of  the  firm,  to  collect  the 
debts,  and  he  opens  a  new  account  with  a  debtor  of  the  firm,  charging  him  with  the  balance 
due  to  the  firm  and  giving  him  credits  for  payments  and  goods  received,  and  there  is  found  a 
balance  in  his  favor,  this  balance  is  due  to  the  bankrupt  and  not  to  the  firm.  Oxley  v,  Willis, 
1  Cr.  a  C,  436. 

§  281.  By  the  dissolution  of  a  partnership,  provision  being  made  in  the  articles  of  dissolu- 
tion for  the  payment,  equally,  of  all  the  creditors  of  the  firm,  by  the  partner  who  purchases 
the  interest  of  the  retiring  partner,  and  continues  the  business,  such  partner  is  a  trustee  for 
the  creditors  of  the  firm ;  and  a  subsequent  assignment,  by  such  partner,  of  the  partnership 
effects,  preferring  certain  creditors  to  others,  and  contrary  to  the  stipulation  in  the  articles  ot 
diaaolution,  is  fraudulent  and  void.    Marsh  w  Bennett,  5  McL.,  117. 

§  282.  In  the  absence  of  fraudulent  intent,  partners  may  dissolve  a  partnership,  sever  their 
interest  in  the  property,  or  one  partner  sell  out  his  interest  to  the  other,  and  the  partner  con- 
tinuing the  business  and  owning  the  goods  may  claim  his  exemption  as  though  no  partner- 
ship had  existed,  although  at  the  time  of  dissolution  the  liabilities  of  the  partnership  far 
exceeded  their  assets.    In  re  Bjornstad,*  18  N.  B.  R.,  282. 

§  283.  A  sole  surviving  partner  can  make  a  valid  transfer  by  deed  of  trust  in  the  nature  of 
a  mortgage  of  personal  property,  belonging  to  the  partnership,  to  secure  the  payment  of  a 
partnership  debt    Bohler  v,  Tappan,*  1  McC,  134. 

g  284.  In  the  case  of  the  death  of  one  partner,  his  representatives  have  a  right  to  require 
the  survivor  to  apply  the  joint  property  to  pay  the  joint  debts ;  and  if  he  becomes  bankrupt, 
the  joint  creditors  may  insist  that  this  shall  be  done.    In  re  Clap,  2  Low.,  168. 

g  285.  The  administrator  of  a  deceased  partner  has  no  right  to  claim  a  debt  due  to  the 
partnership.  It  is  the  right  of  the  surviving  partner  to  settle  up  the  concerns  of  the  firm. 
Wickliffe  v.  Eve,  17  How.,  468. 

§  28^  Where  a  partner  buys  his  copartner's  interest  and  binds  himself  to  appropriate  the 
goods  on  hand  to  the  payment  of  the  debts  of  the  firm,  he  becomes  a  trustee  for  the  other 
partner  and  for  the  creditors.    Sedam  v.  Williams,  4  McL.,  51. 

§  287.  When  a  partnership  was  dissolved,  and  while  it  was  in  liquidation,  the  liquidating 
partner  bought  with  his  own  means,  in  the  firm  name,  under  which  he  was  then  doing  busi- 
ness alone,  certain  cotton  which  was  subsequently  captured  and  sold ;  he  was  held  to  be  the 

269 


§§  288-299.  PARTNERSHIP. 

owner,  and  entitled  to  the  proceeds,  in  a  euit  brought  by  him  before  the  court  of  claims.  Low 
V,  United  States,*  7  Ct.  CI.,  516. 

g  288.  A  decree  in  favor  of  the  representatives  of  a  deceased  partner  against  surviving 
partners  should  not  charge  defendants  with  the  value  of  the  assets  at  the  exact  time  of  the 
decedent*s  death,  but  only  with  such  sum  as  the  assets  would,  by  reasonable  diligence  in  clos^ 
ing  up  the  partnership  affairs,  produce.     Moore  v.  Huntington,*  17  WalL,  417. 

§  389.  Neither  should  defendants  be  charged  with  the  value  of  partnership  real  estate  the 
title  to  which  is  left  in  the  decedent's  heirs.    Ibid, 

§  290.  as  to  negotiable  or  other  instrameuts.'-  Where  a  firm  has  failed,  and  a  mem- 
ber in  conducting  the  settlement  of  the  affairs  of  the  company  gives  a  note  payable  to  him- 
self on  demand  after  date,  with  interest,  and  indorsed  by  him,  and  no  demand  was  made 
until  nearly  five  years  after  date,  it  was  held  that  the  private  estate  of  the  indorser,  in  bank- 
ruptcy, was  not  liable  for  the  amount.    In  re  Grant,*  6  Law  Rep.,  158. 

§  291.  If  the  holder  and  payee  of  the  note  of  a  firm  upon  its  becoming  worn  exchanges  it 
for  another  note,  signed  in  the  firm  name,  after  the  death  of  one  of  the  partners,  with  no  in- 
tention of  changing  the  original  liability,  the  new  note  will  not  in  bankruptcy  be  construed 
as  the  separate  note  of  the  surviving  partner  who  signed  it,  but  the  amount  may  be  proved 
as  a  claim  against  the  joint  estate  of  the  partners.    In  re  Clap,*  2  Low.,  226.' 

§292.  In  this  country,  although  the  law  is  different  in  England,  after  dissolution  neither 
partner  can  bind  the  other  by  a  note  or  bill.  But  where  a  note  was  thus  given  by  a  partner 
who  was  authorized  tp  settle  all  demands  by  or  against  the  firm,  and  his  copartner  afterwards 
agreed  to  pay  the  note,  held,  that  the  latter  was  bound  by  his  ratification  if  not  otherwise. 
Draper  v,  Bissel,*  8  McL.,  275. 

§  293.  Where  the  course  of  business  between  a  factor  and  his  principals  was  for  the  princi- 
pals, upon  shipments  of  goods,  to  draw  bills  for  the  estimated  value  thereof,  which  the  factor 
would  pay,  although  he  bad  not  sold  the  goods,  and  charge  interest  on  the  advances  thus 
made,  Jveld,  that  shipments  made  by  a  surviving  partner,  after  the  death  of  the  other  part- 
ner, could  not  be  applied  by  the  factor  to  the  liquidation  of  the  general  indebtedness  of  the 
principals  to  him  at  the  time  of  the  dissolution  by  death,  but  must  be  applied  first  to  meet 
bills  drawn  upon  the  credit  of  such  shipments,  and  the  surplus  only  applied  to  the  general  in- 
debtedness.   Dick  V,  Laird,*  5  Cr.  C.  C,  328. 

g  294.  But  if  the  bills  thus  drawn  by  the  surviving  partner  and  paid  by  the  factor  exceed 
the  net  proceeds  of  the  cargoes  shipped  after  the  dissolution  of  the  firm,  the  excess  is  not 
chargeable  to  the  estate  of  the  firm,  but  to  the  survivor  only,  it  not  being  competent  for  him 
to  charge  the  estate  of  the  firm  by  drawing  bills  after  the  dissolution.    Ibid, . 

§  295.  Where  one  partner  receives  authority  by  the  advertisement,  giving  notice  of  the 
dissolution  of  the  firm,  to  settle  all  accounts  for  and  against  the  firm,  it  is  bound  by  his  set- 
tlements, though  he  may  not  be  authorized  to  give  a  new  instrument  for  the  payment  of  the 
amount.    Draper  v.  Bissel,*  3  McL.,  275, 

§  296.  One  member  of  a  dissolved  partnership  cannot  be  held  upon  a  bill  of  exchange 
drawn  by  another  member  in  his  individual  name  after  the  dissolution,  although  the  pro- 
ceeds of  the  bill  went  to  pay  debts  of  the  firm  which  the  drawer  had  assumed  upon  dissolu- 
tion, and  although  notice  of  the  dissolution  was  not  given.     Le  Roy  v,  Johnson,*  2  Pet.,  186. 

§  297.  Bights  of  creditors. —  Partnerships  are  often  dissolved  on  terms  agreed  upon  by  the 
members,  and  the  terms  enforced  by  the  courts,  as  between  themselves.  But  the  rights  ol 
creditors  are  not  affected  by  such  arrangement.     Hudgins  v.  Lane,*  11  N.  B.  R.,  462. 

g  298. to  follow  assets  in  hands  of  new  firm.—  Where  officers  of  a  bank  are  mem- 
bers of  a  partnership  which  becomes  largely  indebted  to  the  bank,  and  such  officers  assign 
their  interest  in  the  firm  to  others,  who,  with  the  remaining  members  of  the  firm,  form  a 
new  company  assuming  the  debts  of  the  old,  and  issue  stock  which  is  disposed  of  to  other 
persons,  the  receiver  of  the  bank  cannot  follow  the  property  of  the  old  firm  and  subject  it  in 
the  hands  of  the  new  firm  to  a  trust  in  favor  of  the  bank,  on  the  ground  of  its  being  the  prod- 
uct of  the  money  of  the  bank  wrongfully  taken  l>y  the  partners,  especially  where  such 
money  due  the  bank  has  been  intermingled  with  other  funds  of  the  firm  so  that  no  specific 
property  purchased  therewith  can  be  identified.  Case  v,  Beauregard,*  1  Woods,  125.  See 
§§  856-60. 

g  299.  A  member  of  a  firm  having  bought  out  the  interest  of  his  partner  in  the  partnership, 
and  agreed  to  pay  the  debts  of  the  firm,  carried  on  the  business  for  over  a  year,  replenishing  the 
stock  of  goods,  mingling  old  and  new  together,  and  selling  from  both  indifferently,  so  that  it  waa 
impossible  to  tell  which  goods  had  belonged  to  the  partnership  and  which  not.  He  was  adjudi- 
cated a  bankrupt.  Held,  that  the  assets  in  the  hands  of  his  assignee,  arising  from  a  sale  of 
the  goods,  should  be  regarded  as  belonging  to  said  bankrupt's  individual  estate,  and  liable,'  in 
the  first  instance,  to  the  payment  of  his  individual  debts  in  full,  before  any  portion  could  be 
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applied  to  the  paTinent  of  the  debts  of  the  former  partnership.    In  re  Montgomery,  8  Ben., 
665. 

§  800.  Lien  —  Mortgr&^e  —  Assignment — The  firm  of  A.  &  B.  owned  real  estate  as  a  part 
of  their  partnership  property.  It  was  agreed  between  them  and  C.  that  B.  should  sell  all  his 
interest  in  the  partnership  assets  to  C,  who  was  thereupon  to  form  a  new  partnership  with 
A.  R  made  a  conveyance  accordingly,  executing  to  0.  a  deed  of  an  undivided  half  of  the 
real  estate,  subject  to  a  savings  bank  mortgage  which  had  been  made  Jby  the  firm.  0.  mort- 
gaged this  half  back  to  B.  to  secure  the  purchase  price,  and  his  agreement  to  pay  B.'s  shares 
of  the  debts  of  the  old  firm ;  also  agreeing  that  the  property  so  conveyed  to  him  by  B.  should 
he  subject  to  the  payment  of  the  debts  of  the  old  firm  as  fully  as  before.  A  &  C.  on  the 
same  day  formed  a  new  firm,  each  partner  contributing  his  interest  in  the  assets  of  the  old 
firm.  The  new  firm  mortgaged  the  real  estate  to  D.,  subject  to  B.'s  mortgage.  The  firm  of 
A.  &  C.  afterwards  went  into  bankruptcy,  the  mortgages  to  B.  and  D.  being  both  unpaid,  but 
the  debts  of  the  old  firm  being  mostly  paid.  Upon  a  petition  brought  by  D.  againsc  B.,  pray- 
ing that  D.'s  mortgage  be  declared  a  superior  lien  to  B.*s,  and  upon  a  petition  by  the  assignees 
in  bcmkruptcy  of  A.  &  C.  against  B.,  praying  that  his  mortgage  lien  be  postponed  to  the  pay- 
ment of  the  debts  of  A.  &  C.  and  the  adjustment  of  the  accounts  between  the  partners,  it  was 
held:  1.  That  the  real  estate,  being  partnership  property,  was  to  be  treated  in  equity  as  if  it 
were  personal  estate.  2.  That  a  sale  of  the  interest  of  one  partner  in  partnership  property 
conveys  only  his  interest  in  the  surplus,  if  any,  which  may  remain  after  the  payment  of  the 
partnership  debts  and  the  discharge  of  the  liabilities  of  the  partners  inter  aeae;  for  the  prop- 
erty and  effects  of  a  partnership  belong  to  the  firm  and  not  to  the  partners,  each  of  whom  is 
entitled  only  to  a  share  of  what  may  remain  after  the  payment  of  the  partnership  debts  and 
after  a  settlement  of  the  accounts  between  the  partners.  8.  That  the  right  or  equity,  that 
Buch  an  interest,  when  sold,  is  subject  to  the  payment  of  partnership  debts,  is  to  be  enforced 
only  by  the  remaining  partner.  Partnership  creditors  have  no  specific  lien  upon  partnership 
property,  and  the  equity  that  partnership  property  must  be  used  to  pay  partnership  debts  is 
to  be  worked  out  through  the  partners.  Partnership  creditors  have  no  lien  upon  partnership 
property  which  has,  bonaflde,  been  transmuted  by  the  partners  into  separate  estate,  or  which 
has  been  sold  in  good  faith  upon  dissolution  of  the  partnership,  by  the  retiring  partner  to  the 
remaining  partner,  or  which  has  been  sold  in  good  faith  by  one  partner  to  a  third  person 
with  the  consent  of  the  other  partner.  If  the  remaining  partner  waives  or  abandons  his  right 
to  have  such  property  subjected  to  the  payment  of  partnership  debts,  the  creditors  have  no 
remedy  against  the  property  which  has  been  sold  if  the  sale  is  free  from  fraud.  4.  That  such 
a  mortgage  by  a  partner  of  his  interest  in  real  estate,  known  by  the  mortgagee  to  be  partner- 
ship property,  to  secure  an  individual  debt,  is  not  a  mortgage  of  a  specific  part  of  the  real 
estate,  but  of  his  interest  in  the  portion  mortgaged  after  the  payment  of  the  partnership 
debts  and  the  settlement  of  the  partnership  accounts  between  the  partners.  This  interest  is 
not  available  to  the  mortgagee  until  the  firm  debts  have  been  paid  and  the  partnership  ac- 
counts discharged  if  the  other  partner  chooses  to  assert  his  equity,  or  if  subsequent  partnership 
mortgagees,  who  have  a  specific  lien  upon  the  mortgaged  property,  assert  their  priority. 
5.  That  if  the  mortgage  to  B.  had  been  a  mortgage  of  the  interest  of  C.  in  the  new  firm,  it 
would  have  been  subject  to  the  debts  of  the  new  firm,  provided  the  other  partner  or  his 
assignees  in  bankruptcy  had  not  waived  their  equity.  6.  That  upon  the  facts  in  this  case, 
the  mortgage  was  to  be  regarded  as  a  mortgage  back  to  B.  of  the  same  partnership  interest 
In  the  old  firm  which  was  conveyed  to  C,  and  not  of  C.*s  interest  in  the  new  firm.  This 
mortgage  was  subject  to  the  payment  of  the  debts  of  the  old  firm  if  A.  had  chosen  to  assert 
liis  equity,  but  neither  A.  nor  his  assignees  in  bankruptcy  were  now  claiming  any  equity  for 
that  purpose.  7.  It  appearing  that,  by  agreement  of  all  the  parties,  for  the  purpose  of 
enabling  A.  &  C.  to  make  a  larger  savings  bank  mortgage,  B.  and  D.  had  released  their 
mortgages,  and  that  A.  &  C.  had  then  made  a  new  savings  bank  mortgage,  that  C.  then  made 
a  new  mortgage  to  B.  upon  the  undivided  half  of  the  real  estate  to  secure  the  unpaid  portion 
of  the  purchase  price,  and  that  subject  to  that  mortgage  A.  &  C.  made  a  mortgage  to  D.,  it 
was  held  that  the  mortgage  given  to  B.  was,  so  far  as  A.  and  the  subsequent  mortgage  was 
concerned,  a  continuation  of  the  same  security  which  was  originally  given  to  B.,  and  the  as- 
signees of  A.  would  have  no  superior  equities  to  those  which  A.  himself  had,  and  he  could  not 
have  asserted  a  right  to  have  the  new  mortgage  subject  to  the  partnership  debts  of  the  new 
firm.    Beecher  v.  Stevens,*  43  Conn.,  587. 

$801.  Power  of  partners  to  bind  each  other  after.— The  acknowledgment  of  a  debt  by 
one  partner,  after  a  dissolution  of  the  copartnership,  is  not  sufficient  %>  take  the  case  out  of 
the  statute  as  to  the  other  partners.    Bell  v.  Morrison,  1  Pet.,  851. 

g  802.  A  dissolution  of  partnership  puts  an  end  te  the  authority  of  one  partner  to  bind  the 
other;  it  operates  as  a  revocation  of  all  power  to  create  new  contracts,  and  the  right  of  part- 
ners, as  Bttch,  can  extend  no  further  than  to  settle  the  partnership  concerns  already  existing 
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and  distribute  the  remaining  funds,  and  this  right  may  be  restrained  by  the  delegation  of  this 
authority  to  one  partner.     Ibid, 

§  808.  After  a  dissolution  of  a  partnership  no  partner  can  create  a  cause  of  action  against 
the  other  partners,  except  by  a  new  authority  communicated  to  him  for  that  purpose.    Ibid. 

g  804.  After  the  dissolution  of  a  partnership,  one  partner  has  no  power  to  bind  the  late  firm 
by  giving  a  note  for  a  partnership  debt.     Draper  v.  Bissel,*  8  McL.,  275. 

§  805.  If  a  firm,  after  dissolution,  put^  a  debt  owing  to  it  at  the  diq[)08al  of  one  of  the  part- 
ners, the  latter  may  assign  it  to  secure  a  private  debt  of  his  own,  and  such  assignment  will  be 
conclusive  on  him  and  enable  the  assignee  to  recover  the  debt  in  equity.  McLanahan  v.  El- 
lery,*  3  Mason,  269. 

§  806.  A  bill  of  exchange  drawn  upon  a  firm  but  not  accepted  until  after  its  dissolution,  and 
then  by  one  partner  only,  binds  only  the  partner  who  accepts  it.  Tombeckbee  Bank  t?. 
Dumell,*  5  Mason,  56. 

§  307.  New  firm  is  not  liable  for  debts  of  old. —  Where  a  sale  is  made  to  two  persons  and 
they  afterwards  take  in  a  third  partner,  an  action  for  the  price  of  the  goods  cannot  be  main- 
tained against  the  three,  counting  on  a  sale  by  the  two  to  the  three  and  the  assumpsit  of  the 
company  to  the  plaintiff.    At  wood  v.  Lockhart,*  4  McL.,  850. 

g  808.  If  goods  be  consigned  by  the  plaintiff  to  K.  &  G.  for  sale,  and  be  sold  by  them  and 
the  proceeds  of  the  sale  received  by  them,  and  B.  becomes  a  partner  with  K.  &  G.  under  the 
name  of  K.,  G.  &  Co.,  the  new  firm  is  not  liable  to  the  plaintiff  for  the  proceeds  of  the  sales 
of  those  goods  unless  they  come  to  the  use  of  the  new  firm,  who,  in  consideration  thereof, 
promised  to  pay  the  same  to  the  plaintiff.    Edmondson  v.  Barrell,  2  Or.  C.  C,  228. 

§  809.  Property  of  deceased  partner  allowed  to  remain.—  A  partner  dying,  by  his  will 
appointed  his  copartner  executor,  and  devised  to  him  in  trust  the  residue  of  his  estate,  etc., 
and  authorized  him  to  employ  and  use  in  business  the  estate  and  property  given  him  in  trust 
till  required  for  distribution.  Held,  that  the  residue  was  the  portion  of  the  estate  said  co- 
partner was  authorized  to  use,  and  he  was  still  bound  to  pay  the  debts  and  wind  up  the  busi- 
ness in  the  usual  way.  Nor  did  the  fact  that  he  retained  the  testator*s  property  and  did 
business  thereon,  and  so  notified  some  of  his  creditors,  affect  the  right  of  a  creditor,  who  had 
not  been  notified,  to  be  paid  out  of  the  joint  estate,  upon  the  bankruptcy  of  said  surviving 
partner.     Qucere,  whether  notice  would  have  made  any  difference.     In  re  Clap,  2  Low.,  168. 

§  810.  W.,  who  was  engaged  in  mercantile  business,  died  leaving  a  will,  which  directed 
that  all  his  capital  and  interest  in  said  concern  should  be  continued  therein,  and  should  be 
chargeable  for  its  debts  and  liabilities,  but  his  other  estate  should  not  be  so  chargeable.  And 
further,  tliat  the  profits  of  said  concern  should  be  divided  between  persons  named  in  said 
will.  The  firm  afterwards  having  become  bankrupt,  Tieldf  that  the  property  of  deceased  not 
embarked  in  the  pahnership  entef prise  was  not  liable  for  its  debts,  and  that  the  dividends  of 
profits  being  honestly  and  fairly  made,  and  not  diminishing  the  capital,  nor  withdrawing 
what  was  necessary  to  pay  the  debts  of  the  firm,  could  not  be  recovered  of  the  legatees  bjr 
the  assignee  in  bankruptcy  of  the  firm.     Jones  v.  Walker,  13  Otto,  444. 

§811.  Representatives  of  deceased  partners  are  liable  to  their  beneficiaries  for  any  devi- 
ation from  duty  in  permitting  assets  to  remain  in  the  partnership.  Hoy t  v,  Sprague,  13  Otto, 
618. 

§812.  The  death  of  a  partner  dissolves  the  firm,  but  the  liability  of  a  deceased  partner,  as 
well  as  his  interest  in  the  profits  of  the  concern,  may  by  contract  be  extended  beyond  his 
death.     Scholefield  v.  Eichelberger,  7  Pet.,  586. 

§  818.  Where  the  representative  of  a  deceased  partner  allows  the  interest  of  his  decedent, 
or  a  guardian  allows  the  interest  of  his  ward  in  such  decedent^s  estate,  to  be  used  in  the  busi- 
ness by  the  surviving  partner,  and  thereby  loses  his  lien  upon  the  partnership  property,  he 
does  not  thereby  become  a  creditor  of  the  new  firm,  and  cannot  come  into  concourse  with 
the  creditors  thereof,  but  the  property  of  the  firm  is  first  subject  to  the  claims  of  such  cred- 
itors, and  after  they  are  satisfied,  the  representative's  right  to  have  an  account  against  the 
surviving  partner  remains  as  before.  And  as  the  representative  ceases  to  have  a  lien,  as 
against  subsequent  creditors,  the  beneficiaries  of  the  deceased  partner's  estate  can  have  none. 
Hoyt  V.  Sprague,  18  Otto,  618. 

§  814.  The  administrators  of  deceased  partners  have  the  power,  if  they  see  fit,  unless  re- 
strained by  their  beneficiaries,  to  allow  the  estate  of  their  deceased  intestates  to  be  continued 
in  the  business  of  the  partnership;  and  if  it  is  continued  by  their  allowance  and  consent,  the 
property  becomes  liable  to  the  partnership  debts  subsequently  incurred  as  well  as  to  prior 
debts ;  but  with  this  qualification,  that  the  property  which  remains  unchanged  is  still  subject 
to  the  partnership  lien  in  preference  to  after-incurred  debts ;  whilst  new  property  which,  in 
the  course  of  business,  takes  the  place  of  *the  old,  is  not  subject  to  said  lien  in  preference  to 
such  debts.    Ibid,  « 

§  815.  Although  by  the  general  rule  of  law,  every  partnership  is  dissolved  by  the  death  of 
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one  of  the  partners,  where  the  articles  of  copartnership  do  not  stipulate  otherwise,  yet  eithei! 
one  znaj,  by  his  will,  provide  for  the  continuance  of  the  partnership  after  his  death;  and  in 
making  this  provision,  he  may  bind  his  whole  estate  or  only  that  portion  of  it  already  em* 
barked  in  the  partnership.  But  it  will  require  the  most  clear  and  unambiguous  language, 
demonstrating  in  the  most  positive  manner  that  the  testator  intended  to  make  his  general 
assets  liable  for  all  debts  contracted  in  the  continued  trade  after  his  death,  to  justify  the  court 
in  arriving  at  such  a  conclusion.     BurweH  r.  Haudeville*s  Executor,  2  How.,  560. 

§  316,  Rights  and  liabilities  of  retiring  partners. —  Where  a  partner  retires  from  a  part- 
nership, but  suffers  his  name  to  be  retained  in  the  new  firm,  he  is  responsible  to  a  creditor, 
the  holder  of  a  note,  who  takes  it  without  actual  notice  of  the  dissolution,  even  though  a  no- 
tice thereof  was  published  in  the  newspapers.  He  may  be  proceeded  against  in  bankruptcy, 
by  the  creditor,  as  a  member  of  the  firm.  Whether  an  estoppel  ought  to  apply  where  the 
creditor  has  not  been  misled,  that  is,  where  he  has  had  actual  notice,  quere.  In  re  Krueger, 
5N.  B.R.,  439;  2  Low.,  66. 

§  317.  Whore  a  partner  transferred  his  interest  in  partnership  assets  to  the  other  partner, 
and  said  remaining  partner  agreed  to  apply  said  assets  to  the  payment  of  the  firm  debts,  and 
afterwards,  before  paying  said  firm  debts,  filed  his  petition  in  bankruptcy,  upon  the  petition 
of  the  retiring  partner,  asking  that  he  be  made  a  party  to  the  proceedings,  and  that  the  firm 
be  adjudicated  bankrupt,  to  the  end  that  the  firm  assets  should  be  applied  to  the  payment  of 
the  firm  debts,  held,  that  he  was  not  estopped  by  .said  transfer  from  saying  that  they  were 
partnership  assets,  (1)  because,  as  between  himself  and  the  firm  creditors,  he  could  not  estop 
himself  by  any  dealings  with  the  other  partner  from  any  duty  he  owed  those  creditors:  and 
(2)  because  the  assets  were  pledged  to  the  payment  of  said  firm  debts,  and  that  the  remaining 
partner  was  only  a  trustee  for  the  benefit  of  the  creditors,  to  convert  the  assets  and  pay  the 
debts  of  the  firm.    In  re  Gorham,  9  Biss.,  23. 

§  318.  Upon  the  dissolution  of  a  mercantile  firm,  if  it  be  agreed  that  the  acting  partner 
shall  take  the  effects  and  pay  all  the  debts  of  the  firm,  and  this  be  known  to  the  creditor  of 
the  firm,  he  cannot,  with  a  good  conscience,  take  a  lien  on  the  joint  effects  for  new  advances 
made  by  him  to  the  acting  partner  on  his  own  individual  account,  so  as  to  exhaust  the  joint 
effects,  and  leave  the  retiring  partner  liable  for  the  old  joint  debt.  McClean's  Executors  v. 
Miller,  2  Cr.  C.  G.,  620. 

§  819.  The  rights  of  partnership  creditors  cannot  be  altered  by  any  private  agreement 
which  the  partners  may  choose  to  make  with  each  other  upon  dissolution.  Although  the 
partnership  effects  are  by  such  agreement  to  be  retained  exclusively  by  one  of  the  partners 
who  id  also  to  discharge  the  debts,  the  recourse  of  the  creditors  against  the  retiring  partner 
remains  unchanged,  unless  by  some  positive  act  which  directly  or  by  a  fair  inference  amounts 
to  an  agreement  to  discharge  him.    Harris  v,  Lindsay,*  4  Wash.,  9S,  271. 

g  820.  Indulgence  granted  by  a  creditor  would  not  amount  to  such  agreement  But  if, 
with  full  knowledge  of  the  agreement  between  the  partners,  that  one  is  to  retain  the  effects 
and  pay  the  debts,  a  creditor  shall  enter  into  a  totally  new  contract  with  such  partner,  by 
wrhich  the  nature  of  the  partnership  debt  is  wholly  changed  ho  as  to  become  a  different  debt 
from  that  which  the  retiring  partner  was  bound  to  pay,  or  such  as  to  subject  him  to  a  differ- 
ent kind  of  responsibility,  such  new  contract  will  amount  to  an  acceptance  by  the  creditor  of 
the  paying  partner  as  his  debtor,  and  to  a  discharge  of  the  other.    Ibid, 

§  3S1.  Accordingly,  where  a  retiring  partner,  who  assumed  the  debts  of  the  firm,  formed 
successively  two  new  partnerships,  each  of  which  had  dealings  with  and  became  indebted  to 
a  creditor  of  the  old  firm,  and  aiter  the  dissolution  of  the  last  firm  he  settled  with  such 
creditor  for  the  indebtedness  of  the  three  firms,  giving  notes  for  the  aggregate  amount, 
divided  into  three  parts,  neither  of  which  answered  to  the  balance  due  by  either  house,  and  the 
creditor  gave  a  receipt  by  which  he  agreed  to  give  the  maker  of  the  notes  credit  for  them 
when  they  should  be  paid,  held,  that  the  other  member  of  the  original  firm  was  discharged. 
Itnd. 

g  3S2. not  fee —  A  firm  was  dissolved,  two  of  the  memtx^rs  retired,  and  a  new  firm 

^ras  formed,  consisting  of  the  remaining  members  of  the  old  firm  and  two  new  members. 
The  new  firm  then  assumed  all  the  obligations  of  the  old  firm  and  agreed  that  the  liabilities 
of  the  retiring  members  should  be  terminated.  Subsequently  the  new  firm  was  adjudicated 
bankrupt.  Among  the  debts  of  the  new  firm  published  in  the  bankiniptcy  proceedings  was 
a  certain  debt  of  the  oM  firm.  This  debt  was  proved  without  objection  as  a  debt  of  the  new 
firm  by  the  representative  of  the  creditor.  Dividends  were  declared  and  received  by  said 
representative.  The  estate  of  the  new  firm  was  subsequently  wound  up,  and  certain  stocks 
oonatitatiog*  the  assets  were  distributed  among  the  creditors  of  the  firm  in  pursuance  of  a 
scheme  assented  to  by  such  creditors.  During  the  life-time  of  one  of  the  retired  members  of 
the  old  firm,  no  claim  for  liability  was  made  upon  him  for  said  debt,  but  prior  to  the  distri- 
bation  of  stocks,  payment  was  demanded  of  the  executor  of  said  retired  partner,  who  denied 
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his  testator's  liability.  Thereafter  the  representative  of  said  creditor  participated  in  the  dis- 
tribution of  stocks,  which  he  sold  without  notice  to  the  executor  of  said  retired  partner. 
The  amount  received  by  the  representative  of  said  creditor  not  being  equal  to  the  debt,  he 
sued  the  estate  of  said  retired  partner  for  the  deficiency.  Held^  that  the  plaintiff  knowing 
that  the  old  firm  was  dissolved,  and  that  the  new  firm  had  assumed  the  liabilities  of  the  old, 
was  chargeable  with  knowledge  that  the  outgoing  members  were  to  be  relieved  from  liability, 
and  that  if  it  had  been  his  intention  to  maintain  intact  the  then  existing  liability  of  the  re- 
tired partner,  he  should  have  given  some  positive  expression  of  such  purpose  when  he  came 
to  deal  with  the  new  firm  in  respect  to  the  debt.  That  the  lapse  of  time,  the  omission  to 
make  a  claim  upon  said  retired  partner  in  his  life-time,  the  other  members  of  the  old  firm 
being  insolvent,  and  making  no  demand  on  the  executor  of  said  pirtner  until  the  estate  of 
the  new  firm  was  substantially  wound  up,  is  hardly  con<)istent  with  the  position  assumed, 
that  there  was  no  intention  to  accept  the  liability  of  the  new  firm  in  lieu  of  the  old.  That 
by  proving  the  debt  in  the  bankruptcy  proceedings  of  the  new  firm,  the  plaintiff  adopted  the 
new  firm  as  his  debtors.  And  that  by  adopting  a  course  by  which  the  right  to  vote  as  a  cred- 
itor in  the  bankruptcy  proceeding  was  lost  to  said  retired  partner  and  his  executor,  deprived 
of  the  power  to  secure  his  estate  against  loss,  the  plaintiff  had  acted  in  such  a  manner  as  to 
render  his  claim  to  relief  inequitable.     Regester  v.  Dodge,  19  Blatch.,  79. 

^  828.  social  partnership. —  In  a  social  partnership,  where  an  absolute  community  of 

property  with  right  of  survivorship  on  the  one  hand,  and  care,  by  the  community,  of  every 
member  through  life,  on  the  other,  is  the  fundamental  and  pervading  principle,  if  one  mem* 
ber  be  unjustly  expelled  by  a  usurped  though  unquestioned  authority,  not  having  under 
the  clear  terms  of  the  association  any  right  to  expel  him.  the  court  will  not  oblige  him  to  re- 
turn to  the  association  (there  not  being  on  its.  part  an  offer  of  full  and  satisfactory  reconcilia- 
tion and  reception),  but  will  interfere  with  the  fundamental  and  pervading  principle;  and 
though  the  expelled  member  brought  nothing  into  the  community,  will  give  to  him,  for  him- 
self, a  separate  and  individual  part  of  the  property.  And  where  payment  for  the  party's 
services  at  the  ordinary  rate  of  services  like  his,  during  the  years  he  was  a  member,  would 
give  him  more  than  his  numerical  proportion  or  share  of  the  whole  capital  stock,  and  where 
the  question  of  profits  was  a  little  obscure,  the  court  regarding  this  as  the  simplest  and  most 
natural  justice,  gave  to  him  his  numerical  share  or  proportion  of  the  whole  capital  stock, 
from  whatever  source  arising,  as  the  same  existed  at  the  time  he  was  expelled,  irrespective 
of  the  amount  which  he  found  in  the  association  when  he  became  a  member.  Nachtrieb  v. 
The  Harmony  Settlement,  8  Wall.  Jr.,  66.    Reversed,  Baker  v.  Nachtrieb,  19  How.,  126. 

§  824.  To  what  extent  partnership  eontlnaes. —  A  partnership,  although  dissolved,  still 
continues  for  the  purpose  of  liquidation  and  partition  of  gains,  and  under  the  law  of  Louisi- 
ana the  partners  may  be  sued  at  the  domicile  of  the  partnership  for  such  purposes.  Goodrich 
t;.  Hunton,  2  Woods,  137. 

§  825.  C.  and  S.,  partners,  entered  into  an  agreement  reciting  that  the  partnership  was  dis- 
solved, the  dissolution  to  date  from  the  date  of  the  agreement,  "except  so  far  as  it  may  be 
necessary  to  continue  the  same  for  the  final  liquidation  and  settlement  of  the  business 
thereof."  C,  by  said  agreement,  sold  to  S.  his  interest  in  the  partnership  assets,  and  S.  was 
to  apply  said  property  and  the  proceeds  thereof  to  the  payment  of  the  partnership  debts  and 
the  necessary  expenses  of  carrying  on  the  business.  Held,  that  whatever  effect  this  agree- 
ment had  to  dissolve  the  partnership  as  to  future  business,  and  debts  contracted  thereafter, 
it  had  no  such  effect  as  respected  the  partnership  property  in  which  C.  theretofore  had  an. 
interest,  or  the  partnership  debts  named  in  that  agreement,  or  as  respected  proceedings  under 
the  bankruptcy  act  to  affect  such  partnership  property.  The  case  is  not  one  where  the  transfer 
of  the  interest  of  the  retiring  partner  is  absolute,  and  the  remaining  partner  agrees  to  pay 
and  assume  the  debts.  In  the  present  case  C.  took  from  S.  an  express  agreement  that  the 
partnership  property  assigned,  and  its  proceeds,  should  be  applied  by  S.  to  pay  the  partner- 
ship debts,  and  the  agreement  by  S.  was  to  pay  those  debts  with  that  property.  Therefore 
there  was  no  dissolution  of  the  partnership  or  transfer  to  S.  until  and  unless  the  debts  were 
ftrst  paid.     In  re  Shepard,  8  Ben.,  847. 

g  826.  Notice. —  Where  R.  and  C,  who  had  been  doing  business  as  partners  under  the  firm 
name  of  R.  &  Son,  divided  their  stock  in  trade  and  afterwards  carried  on  business  in  sepa- 
rate establishments,  but  each  using  the  old  firm  name,  field,  that  they  continued  to  be  part- 
ners as  to  one  who  had  previously  dealt  with  them,  and  dealt  with  them,  or  one  of  them, 
thereafter,  unless  public  or  personal  notice  of  dissolution  was  brought  home  to  such  persozu 
Moline  Wagon  Co.  v,  Rummell,*  2  McC,  307. 

.§827.  Special  agreements  between  partners.— Dissolutions  of  partnerships  hpon  terms 
agreed  upon  will  be  enforced  as  between  the  parties,  but  will  not  be  allowed  to  affect  the 
rights  of  creditors.    Hudgins  v.  Lane,  2  Hughes,  861. 

S  826*  Where  one  partner  dissolves  a  copartnership,  he  cannot  depiand  of  the  other  to  carry 
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OQt  the  stipnlations  of  the  articles  which  made  the  copartnership,  which  proTide  that  the  ex- 
cess of  funds  either  has  contributed  to  the  firm  is  to  be  paid  by  the  company  out  of  the  net 
earnings.  A  sale  of  the  property  should  be  made,  to  give  each  his  due  rights  in  the  partner- 
ship assets.    Wilson  v.  Davis,*  1  Mont  T*y,  188. 

^  3S9.  A  partner  sold  his  intf^rest  in  a  firm  to  his  copartner  and  another,  and  the  paper 
▼riting  or  bill  of  sale  executed  by  him  contained  this  clause:  ''and  it  is  further  understood 
by  the  parties  of  the  second  part,  that  the  above  sale  is  made  subject  to  any  indebtedness 
made  by  the  purchase  of  the  before  mentioned  goods,  wares  and  merchandise,  by  Jennings  & 
Phelps  and  Plielps  &  Clasen,  for  which  reference  is  made  to  an  account  of  liabilities  on  the 
1st  day  of  April,  1867.'^  Held,  that  the  vendees  took  the  goods  charged  in  their  hands  with  a 
liability  to  pay  the  debts  mentioned  out  of  those  goods.  It  seems  that  such  clause  meant  a 
promise  on  the  part  of  the  vendees  to  pay  all  such  debts  of  the  two  firms  as  were  created  by 
the  purchase  of  any  of  the  goods  conveyed  by  the  bill  of  sale,  and  which  should  be  found  in 
account  of  liabilities  taken  on  the  1st  of  April,  1867.     Phelps  v,  Clasen,  Woolw.,  204. 

§  ^0.  If  an  outgoing  partner  takes  an  obligation  from  the  continuing  partners  to  assume 
and  pay  the  debts  of  the  firm,  and  to  **  relieve  "him  from  any  and  all  claims,  an  action  can 
be  maintained  thereon  against  the  obligors  upon  their  failure  to  pay  the  debts,  although  the 
obligee  has  not  been  compelled  to  pay  any  of  them,  and  has,  in  fact,  been  discharged  in  bank* 
mptcy.     Hood  v,  Spencer,*  4  McL.,  168- 

§  881.  An  agreement  dissolving  a  partnership  between  A.  and  B.,  who  under  the  partner- 
ship carried  on  two  stores,  a  jewelry  and  a  hardware  store,  provided  that  B.  should  have 
"the  goods  in  the  jewelry  store  and  all  the  debts  due  that  store,  as  a  compensation  in  lieu  of 
profits  arising  from  the  whole  business."  Held,  under  this  clause,  that  B.  could  not  main- 
tain a  claim  to  any  profits  of  the  jewelry  store  not  existing  in  debts  or  goods.  Finley  v.  Lynn,* 
6Cr.,  28a 

§  S32.  The  same  agreement  gave  to  A.  all  the  debts  due  to  the  hardware  store,  and  re- 
quired him  to  assume  all  debts  due  from  the  concern.  Held,  that  he  was  entitled  to  a  debt 
due  from  the  jewelry  store  to  the  hardware  store.     Ibid, 

^  H9H,  An  agreement  of  dissolution  of  a  pai'tnership  existing  between  A.  and  B.  provided 
that  A.  should  indemnify  B.  against  "all  claims  and  demands  upon  the  concern."  An  in- 
demnity bond,  afterwards  executed  in  pursuance  of  this  agreement,  embraced  in  its  lan- 
gnage  a  debt  owing  by  B.  prior  to  the  partnership,  and  which  it  was  agreed,  at  the  time  of 
the  formation  of  the  partnership,  that  the  partnership  should  assume.  .Held,  that  there  was 
not  such  a  repugnancy  between  the  dissolution  agreement  and  the  bond  as  to  justify  the 
court  in  reforming  the  latter  at  the  suit  of  A.    Ibid, 


VI.  Pbivate  and  Pabtnership  Cbeditobs. 

Summary  —  Right  of  private  creditor  to  attach  property,  §  884. —  Oamishing  firm  debtor  on 
suit  against  partner,  §  33.>. —  Rights  of  creditors  derivative,  g§  886-S88. —  Creditors*  liens, 
^%  839-313.—  Fratul  in  transfer,  §  844.—  Surviving  partner's  use  of  assets,  g§  845,  846.— 
Equity  where  new  rights  have  attached,  §  847.— Creditors  of  new  and  old  firms,  §§  848, 
9i9.-- Retiring  partner;  homestead,  §§  850-852. 

§  884.  A  separate  creditor  of  a  partner  can  only  take  and  sell  the  interest  of  the  debtor  in 
the  partnership  property,  being  his  share  upon  a  division  of  the  surplus  after  the  partnership 
debts  are  paid.  Such  creditor  may,  however,  attach  the  partnership  property,  if  the  debtor 
has  any  available  interest  therein,  and  a  bill  in  equity  to  recover  property  so  attached  and  to 
restrain  the  attaching  ofificer,  not  averring  that  there  are  any  partnership  debts  or  that  the 
partner  sued  has  not  an  ultimate  interest  in  the  property,  cannot  be  maintained.  Peck  v, 
Schultz,  §  858. 

§  885.  A  separate  creditor  of  a  partner  can  only  subject  to  the  payment  of  his  claim  such 
interest  in  the  firm  property  as  his  debtor  may  be  found  to  have  on  a  partnership  accounting. 
Where,  therefore,  in  an  action  against  the  firm  of  A.  &  B.,  one  having  in  his  hands  funds 
of  the  firm  of  A.  Sc  C.  was  summoned  as  trustee,  C.  not  being  joined  and  nothing  appearing 
as  to  the  solvency  of  the  firm  of  A.  &  C,  or  as  to  the  state  of  the  accounts  between  A.  &  C, 
held,  that  the  trustee  must  be  discharged.     Lyndon  v,  Gorham,  §§  854,  855. 

§  886*  The  equity  of  partnership  creditors  to  have  the  partnership  property  applied  to  the 
payment  of  the  debts  in  preference  to  the  individual  debts  of  the  partners  is  a  derivative  one, 
which  is  worked  out  through  the  equiiy  of  the  partners  themselves,  and  if  the  latter  are  not 
in  a  position  to  enforce  it,  the  partnership  creditors  cannot.  In  the  case  of  simple  contract 
creditors,  it  is  essential  to  obtaining  relief  that  the  property  should  be  within  the  control  of 
the  ooort  and  in  ooune  ef  administration,  brought  there  by  the  bankruptcy  of  the  firm,  or 
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by  an  assignment,  or  by  the  creation  of  a  trust  in  some  mode.    Case  v,  Beauregard,  §§  85St 
360. 

g  887.  If,  before  the  interposition  of  the  court  is  asked,  the  property  has  ceased  to  belong 
to  the  partnership,  and  by  a  bona  fide  transfer  it  lias  become  the  several  property  either  of  one 
partner  or  of  a  third  person,  the  equities  of  the  partners  are  extinguished,  and  consequently 
the  derivative  equities  of  the  creditors  are  at  an  end.    Ibid. 

§  33$.  Where  two  of  three  partners,  engaged  in  operating  a  railroad  under  a  lease  of  it, 
transferred  their  interests  bona  fide  to  pay  individual  debts,  and  the  remaining  partner  and 
the  successors  to  the  title  of  the  transferees  afterwards  executed  an  act  of  fusion  by  whicli 
aJl  the  rights  of  the  parties  became  vested  in  the  railroad  company,  held^  that  a  creditor  of 
tiie  partnership  could  not  thereafter  maintain  a  bill  in  equity',  alleging  the  insolvency  of  the 
partnership  and  its  original  members,  to  have  the  property  so  transferred,  subjected  to  the 
payment  of  its  claim.     Ibid, 

§  889.  The  general  creditors  of  a  firm,  before  levy  and  seizure,  have  not,  as  such  creditors, 
any  specific  lien  on  the  assets  of  the  firm,  but  the  preference  of  the  company  creditors  over 
the  separate  creditors  in  the  distribution  of  the  joint  assets  arises  from  and  must  be  worked 
out  through  the  rights  of  the  partners  to  insist  upon  such  application.  Tracy  v.  Walker, 
§§  861-365. 

§  840.  The  partners  may  relinquish  their  rights  to  each  other  or  to  third  persons,  or  they 
may  enforce  them  in  a  court  of  equity  for  their  own  benefit,  or  become  the  instruments  by 
which  creditors  may,  in  like  manner,  enforce  them.     Ibid. 

§  841.  When  the  primary  right  of  partners  to  apply  the  partnership  proi)erty  to  the  extin- 
guishment of  the  company  debts  is  gone,  the  right  of  partnership  creditors  to  compel  such 
Upplication  is  also  gone.    Ibid, 

§  842.  The  right  of-  one  partner  to  appropriate  the  joint  assets  to  the  separate  creditors,  by 
consent  of  the  other  partner,  does  not  depend  upon  the  solvency  of  the  firm.  Ibid. 
*  §  848.  A  partner  sold  his  interest  in  the  firm  business  and  assets  to  his  copartner,  the  lat- 
ter agreeing  to  give  him  a  bond  of  indemnity  against  the  liabilities  of  the  firm.  The  continu- 
ing partner  did  not  give  the  bond,  but  was  allowed,  nevertheless,  to  retain  absolute  control 
of  the  stock  and  assets,  and  to  pay  company  and  private  debts  from  the  proceeds,  without 
objection  or  interference  on  the  part  of  the  retiring  partner.  Held,  that,  under  such  circum- 
stances, a  private  creditor  of  the  continuing  partner  who  received  a  transfer  of  part  of  the 
stock  and  assets  in  payment  of  his  claim  should  be  protected,  as  against  a  firm  creditor,  if 
such  private  creditor  acted  in  good  faith.    Ibid, 

§  844.  It  appearing  that  the  continuing  partner  made  false  representations  as  to  his  solv- 
ency to  the  complainant,  a  firm  creditor,  and  thus  gained  time  to  dispose  of  the  property  to 
his  private  creditor,  a  relative,  that  the  value  of  the  assets  transferred  exceeded  the  amount 
of  the  debt  due  to  the  transferee,  and  that  the  excess  of  assets  was  afterwards  used  in  pay- 
ment or  compromise  of  debts  of  the  firm,  and  the  transaction  not  being  satisfactorily  ex- 
plained by  the  transferee,  held,  that  the  transfer  would  be  held  fraudulent  as  to  such  excess 
and  the  transferee  charged  to  that  extent.    Ibid, 

§  845.  If  a  surviving  partner,  with  the  acquiescence  of  the  personal  representatives  of  the 
deceased  partner,  uses  the  firm  property  to  continue  the  business  on  his  own  account  and  in 
his  own  name,  and  no  proceedings  are  taken  by  partnerahip  creditors  to  wind  up  the  business 
and  apply  the  partnership  assets  to  the  payment  of  their  claims,  any  application  of  such  as- 
sets made  by  such  survivor  in  the  course  of  the  business,  in  good  faith,  in  payment  of  his 
i^ndividual  debts,  will  be  valid  and  effectual,  and  cannot  be  treated  as  a  fraud  in  law  upon 
the  partnership  creditors.     Fitzpatrick  v,  Flannagan,  §g  860-871. 

§  840.  The  firm  of  A.  &  B.  was  insolvent  during  the  whole  period  of  its  existence,  and 
A.,  by  whose  death  the  partnership  was  dissolved,  before  his  death  drew  from  the  partnership 
more  than  his  interest  in  it  and  was  indebted  to  it.  After  A.'s  death,  B.  continued  the  busi- 
ness without  objection  on  the  part  of  A.*s  personal  representatives,  sold  from  and  replenished 
the  stock  of  goods,  and  applied  the  assets  indiscriminately  to  the  payment  of  debts  of  the 
late  firm  and  debts  contracted  by  him  in  the  subsequent  course  of  business,  paying  as  much 
at  least  on  account  of  partnership  debts  as  he  realized  from  partnership  assets.  After  a  time, 
in  order  to  repay  certain  iponey  borrowed  by  him  and  used  to  pay  partnership  debts,  he  made 
a  transfer  of  the  entire  stock  of  goods  at  a  fair  valuation  to  a  relative  of  the  lender,  upon  an 
agreement  by  the  transferee  to  apply  the  balance  of  the  price  agreed  to  be  paid,  over  and 
above  the  amount  of  the  loan,  to  the  payment  of  other  debts  of  the  concern.  Held,  that 
this  transfer  was  not  fraudulent  in  law  as  to  creditors  of  the  late  partnership*  and,  in  the 
absence  of  an  actual  intent  to  defraud,  furnished  no  ground  for  an  attachment  upon  an  afS- 
davit,  in  an  action  against  B.  as  surviving  partner,  alleging  that  he  had  disposed  of  his  prop- 
erty to  defraud  his  creditors.  Ibid, 
.  §  847.  The  equity  of  a  retiring  partner,  who  has  assigned  his  interest  in  the  firm  assets  to 
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the  continuing  partner  upon  an  agreement  by  the  latter  to  become  responsible  for  the  firm 
debts,  to  compel  the  application  of  the  firm  assets  to  the  payment  of  the  firm  debts,  if  it  exist 
at  all,  cannot  exist  where  new  rights  have  attached  by  reason  of  the  change  of  interests,  as 
where  rights  of  individual  creditors  have  accraed,  or  where  the  continuing  partner  or  the 
new  firm  has  disposed  of  the  property,  or  there  are  creditors  of  the  new  firm.  Crane  v.  Mor- 
rison. §§  87:^875. 

§  848.  A  partnership  existing  between  A.  and  B.  was  dissolved,  each  partner  taking  one  of 
two  mills  composing  the  partnership  property,  and  each  assuming  the  debts  contracted  in 
respect  to  the  mill  of  which  he  became  the  separate  owner.  B.  afterwards  claimed  the  right  to 
rescind  the  dissolution  agreement  on  the  ground  of  A.'s  failure  to  pay  the  debts  assumed 
by  him,  but  before  such  claim  was  made  and  before  A.'s  default,  A.  had  caken  in  a  new 
partner  and  conveyed  to  him  an  interest  in  his  mill  for  a  price  agreed  upon.  A  creditor  of 
the  old  firm  attached  the  personal  property  at  the  mill,  and  subsequently  the  new  firm  went 
into  bankruptcy.  In  an  action  by  the  assignee  in  bankruptcy  to  recover  the  attached  prop- 
erty, held,  that  any  equity  of  B.'s  to  have  property  received  by  A.  applied  in  payment  of  the 
debts  of  the  old  firm  assumed  by  A.,  and  a  fortiori  any  such  equity  of  the  creditors  of  the 
old  firm,  was  lost  upon  A.*s  taking  in  the  new  partner ;  that  the  right  acquired  by  the  attach- 
ment was  only  a  right  to  subject  the  interest  of  A.  in  the  property  after  payment  of  the  debts 
of  the  new  firm ;  that  such  right  would  be  protected  in  the  bankruptcy  proceedings,  and  that 
the  assignee  was  entitled  to  the  property.     Ibid, 

§  849.  In  such  case  the  fact  that  B.  had  filed  a  bill  in  equity  in  another  court  against  A., 
the  latter*s  partner,  and  the  attaching  creditor,  praying  for  an  accounting  of  the  copartner- 
ship affairs  and  that  a  receiver  had  been  appointed  in  such  suit,  held  not  to  affect  the  case,  it 
appearing  that  the  receiver  was  not  in  possession  of  the  property,  but  that  it  was  held  by  the 
sheriff  under  the  attachment.    Ibid, 

^  8e0.  Partnership  assets,  improperly  withdrawn  by  one  of  the  partners  upon  retiring  from 
the  firm,  may  be  pursued  by  a  firm  creditor  and  subjected  to  the  payment  of  his  claim,  al- 
though they  have  been  invested  in  a  homestead.    In  re  Sauthoff,  §§  876-380. 

§  851.  If  a  retiring  partner  takes  out  a  portion  of  the  assets  of  the  firm  for  his  individual 
use,  he  must  do  so  without  impairing  the  fund  to  which  the  firm  creditors  have  a  right  in 
equity  to  look  for  payment  of  their  claims;  and  it  must  be  made  clearly  to  appear  that  such 
remaining  fund  is  ample.  The  fact  that  the  partners  believed  that  enough  remained  to  pay 
tlte  partnership  debts,  if  such  belief  was  a  mistaken  one,  will  be  no  defense.     Ibid, 

g  852.  Subsequent  dealings  of  the  creditors  with  the  continuing  partner,  selling  him  goods, 
giving  him  fresh  credit,  and  permitting  such  goods  to  be  mingled  with  the  old  stock,  will  not 
estop  them  from  asserting  a  claim  on  the  property  withdrawn  on  the  ground  that  they  have 
ratified  the  transaction  between  the  continuing  and  retiring  partner.    Ibid, 

[Notes.—  See  §g  331-431.  J 

PECK  V.  SCHULTZEL 
(Circuit  Court  for  Massachusetts:  1  Holmes,  28-80.    1870.) 

Opinion  by  Shepley,  J. 

Statement  of  Facts. — The  bill  of  complaint  alleges  that  the  complainants 
are  copartners  under  the  name  and  style  of  A.  M.  Peck  &  Co. ;  that  they  are 
the  owners  of  a  large  quantity  of  domestic  liquors;  that  the  defendant,  George 
L.  Andrews,  the  marshal  of  the  United  States  for  the  district  of  Massachu- 
setts, has  attached  the  liquors  upon  a  writ  in  favor  of  Erail  Schultze  and 
Kobert  Sailer  against  Albert  M.  Peck,  claiming  that  the  liquors  were  the  prop- 
erty of  said  Peck;  that  he  unjustly  detains  the  liquors  and  threatens  to 
remove  them  from  complainants'  store.  Complainants  pray  for  a  decree  that 
Andrews  may  return  the  liquors,  and  for  an  injunction  to  restrain  him  from 
further  interfering  with  said  property. 

§  363.  Oti  execution  against  a  copartner  in  favor  of  an  individual  creditor^ 
aiUy  the  partn^r^e  interest  in  the  surplus  of  the  partnership  property  after  the 
payment  of  the  partnership  debts  can  be  taken. 

By  the  rales  of  law  as  formerly  held  in  England,  the  sheriff,  under  an  execu- 
tion against  one  of  two  copartners,  took  the  partnership  effects  and  sold  the 

moietv  of  the  debtor,  treating  the  property  as  if  owned  by  tenants  in  common. 
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Heydon  v.  Heydon,  1  Salk.,  392;  Jaoky  v.  Butler,  2  Ld.  Eaym.,  871.  The  law 
is  now  well  settled  in  England,  that  a  separate  creditor  can  only  take  and  sell 
the  interest  of  the  debtor  in  the  partnership  property,  being  his  share  upon  a 
division  of  the  surplus,  after  the  partnership  debts  are  paid.  Fox  v.  Hanbury, 
Cowp.,  445 ;  Taylor  v.  Fields,  4  Ves.,  396.  This  latter  rule  is  the  one  now 
more  generally  adopted  in  the  United  States. 

The  rule  in  Massachusetts,  giving  a  priority  to  the  partnership  creditor  in 
such  cases,  was  settled  in  the  case  of  Pierce  v.  Jackson,  6  Mass.,  242,  and  has 
been  uniformly  followed  since.  Allen  v.  Wells,  22  Pick.,  450.  The  effect  of 
this  rule,  that  the  only  attachable  interest  of  one  of  the  copartners  at  the  suit 
of  a  separate  creditor  is  the  surplus  of  the  joint  estate  that  may  remain  after 
the  discharge  of  all  the  joint  demands  upon  it,  necessarily  creates  a  preference 
in  favor  of  the  partnership  creditors  in  the  application  of  the  partnership 
property. 

§  353a.  A  partner* a  interest  in  the  firm  property^  subject  to  the  paym^ent  of 
the  firm  dehts^  is  attachable  by  his  individiuU  creditor;  aiul  in  order  to  avoid 
sxich  attachment  it  must  be  shown  that^  by  reason  of  firm  dehi^  or  otherwise,  there 
is  710  interest  to  sell. 

The  creditor  of  the  individual  partner  may  attach  his  interest  in  the  part- 
nership property;  but  the  attaching  officer  will  be  bound  in  the  application  of 
the  property,  or  its  proceeds  on  execution,  to  give  priority  to  the  partnership 
creditor. 

In  the  case  of  Cropper  v.  Coburn,  2  Curt.,  465,  the  complainants,  forming  a 
partnership  under  the  style  of  Hemsley  &  Cropper,  brought  their  bill  in 
equity  against  a  creditor  of  one  of  the  parties  and  the  officer  who  had  attached 
the  property  of  the  firm  for  a  private  debt  and  liability  of  Francis  Hemsley, 
one  of  the  partners.  The  bill  in  that  case  alleged  that  large  claims  and  debts 
and  liabilities  were  outstanding  against  the  iirm  of  Hemsley  &  Cropper,  and 
more  than  sufficient  to  absorb  all  the  partnership  property  of  said  firm  and  the 
interest  of  said  Hemsley  in  said  copartnership;  and  that,  after  the  payment 
of  said  partnership  debts,  no  surplus  or  interest  would  remain  to  the  credit  of 
said  Hemsley,  and  that  the  merchandise  attached  was  required  to  pay  and  dis- 
charge the  debts  and  liabilities  of  the  copartnership. 

The  demurrer  to  this  bill  was  overruled  on  the  ground  that,  as  the  allega- 
tions in  the  bill  were  admitted  by  the  demurrer,  it  appeared  that  the  partner 
against  whom  the  suit  was  brought  had  no  ultimate  interest  in  the  partnership 
property.  As  the  validity  of  the  attachment  must  depend  upon  the  debtor's 
having  such  an  interest  in  the  property  that  something  would  pass  by  a  sale 
of  his  interest  on  execution,  and  in  this  instance  there  was  no  interest  to  sell, 
it  follows  that,  by  the  rule  of  law  established  in  Massachusetts,  there  was  no 
interest  to  attach. 

The  bill  of  complaint  in  this  case  does  not  contain  any  averments  that  there 
are  an}''  partnership  liabilities,  or  that  the  assets  of  the  firm  are  needed  to 
satisfy  the  claims  of  partnership  creditors;  nor  is  there  any  averment  that  the 
partner  against  whom  the  suit  is  brought  has  not  an  ultimate  interest  in  the 
partnership  property  and  a  share  of  the  surplus  which  may  remain  after 
the  payment  of  partnership  debts  and  liabilities.  If  he  has  such  an  interest,  it 
may  lawfully  be  attached  and  sold  on  execution. 

The  bill  in  this  case  does  not  present  a  case  for  relief  in  equity,  and  the 

demurrer  is  sustained.    Bill  dismissed  without  prejudice,  and  with  costs  for 

defendants. 
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LYNDON  V.  GORHAM. 
(Circuit  Court  for  Rhode  Island:  1  GalliBon,  806-371.     1812.) 

Statement  of  Facts. —  The  trustee  had  effects  in  his  hands,  the  property  of 
the  firm  of  Gorham  &  Lawrence,  but  not  of  Gorham  &  Greene,  or  of  either 
of  them  separately. 

§  S54,  A  debtor  of  a  partnership  cannot  he  held  as  trustee  for  the  several  or 
joint  debt  of  one  of  the  partners^  it  not  appearing  whether  the  partnership  is 
solvent  or  what  the  extent  of  the  partner* s  interest  is. 

Opinion  by  Story,  J. 

In  order  to  adjudge  the  trustee  responsible  in  this  suit,  it  must  be  decided 
that  the  funds  of  one  partnership  may  bo  applied  to  the  payment  of  the  debts 
of  another  partnership,  upon  the  mere  proof  that  the  principal  debtor  has  an 
interest  in  each  firm.  If  this  be  correct,  it  will  follow  that  a  separate  creditor 
of  one  partner  will  have  greater  equitable,  as  well  as  legal,  rights  than  the 
partner  himself  has.  The  general  rule  undoubtedly  is,  that  the  interest  of 
each  partner  in  the  partnership  funds  is  onl}'-  what  remains  after  the  partner- 
ship accounts  are  taken;  and  unless  upon  such  an  account  the  partner  be  a 
creditor  of  the  fund,  he  is  entitled  to  nothing.  And  if  the  partnership  be  in- 
solvent, the  same  effect  follows.  West  v.  Skip,  1  Ves.,  240;  Doddington  r. 
Hallett,  1  Ves.,  497;  Fox  v.  Hanbury,  Cowp.,  445.  Now  the  party  sued  as  a 
trustee  in  this  suit  is  a  total  stranger  to  both  partnerships.  There  is  nothing 
before  the  court  from  which  it  can  ascertain  the  situation  of  the  partnership, 
whether  solvent  or  not,  whether  Gorham  bs  a  creditor  on  the  fund  or  not,  and 
if  a  creditor,  what  is  his  proportion  of  interest.  If,  therefore,  the  trustee  be 
held,  it  must  be  from  some  stubborn  rule  of  law  which  rides  over  all  these 
difficulties.    I  know  of  no  such  rule. 

§  354a.  A  sale  of  partnership  property  npon  executio7i  against  one  of  the  part- 
ners does  not  convey  an  indefeasible  title  in  a  moiety  of  the  property.  It  conveys 
merely  the  unascertained  inte7*est  of  the  partner  therein, 

I  have  the  authority  of  Lord  Hardwicke  and  Lord  Mansfield,  in  the  cases  above 
cited,  for  holding  that  a  creditor  cannot  be  in  a  better  situation  than  the  part- 
ner himself,  as  to  his  right  upon  the  joint  funds;  and  their  opinions  are  fully 
corroborated  by  more  recent  authorities.  But  I  have  been  pressed  with  the 
common  case  of  a  separate  execution  against  the  tangible  partnership  property, 
in  which  it  is  said  that  the  moiety  of  the  judgment  debtor  may  be  sold  on  the 
execution.  There  are  certainly  decisions  which  countenance  this  opinion,  and 
perhaps  it  may  be  considered  that  at  law  the  sheriff  has  a  right  to  seize  such 
property  in  execution.  Heydon  v,  Heydon,  1  Salk.,  392;  Backhurst  v.  Clin- 
chard,  1  Show.,  173;  Jacky  v.  Butler,  2  Lord  Eay.,  871;  Eddie  v,  Davidson, 
Dong.,  650;  Parker  v.  Parker,  3  Bos.  «fe  Pull.,  288;  Chapmjan  v.  Koops,  3  Bos. 
&,  Pull.,  289;  Morley  t?.  Strombom,  3  Bos.  &  Pull.,  254.  But  still  it  by  no 
means  follows  that  he  can  sell  and  convey  an  indefeasible  title  to  a  purchaser 
of  a  moiety  of  the  property.  He  may  sell  the  interest  of  the  partner  therein, 
bnt  he  sells  it  cum  onerej  and  although  the  parties  may  bo  driven  into  a  court 
of  equity  to  ascertain  their  respective  rights,  yet  if  upon  the  whole  it  appears 
that  the  judgment  debtor  had  a  nominal  interest  only  in  the  fund,  I  do  not 
think  that  the  authorities  which  are  cited  show  that  a  greater  interest  can  be 
conveyed  under  the  execution,  and  if  the  partnership  be  insolvent,  that  any 
interest  can  be  conveyed.  In  Fox  v.  Hanbury,  Cowp.,  445,  Lord  Mansfield 
savs, ''  no  person  deriving  under  a  partner  can  be  in  a  better  condition  than 
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the  partner  himself;"  and  he  cites  with  approbation  the  opinion  of  Lord  Hard- 
wicke,  in  Skip  v.  Harwood,  from  his  manuscript  note.  "  If  a  creditor  of  one 
partner  take  out  execution  against  the  partnership  effects,  he  can  only  have  the 
undivided  share  of  his  debtor,  and  must  take  it  in  the  same  manner  the  debtor 
himself  had  it,  and  subject  to  the  rights  of  the  other  partner."  The  same  doc- 
trine is  explicitly  avowed  in  the  court  of  exchequer,  in  Field  v. ^  4  Ves. 

jun.,  396,  where  the  court  say,  "  the  right  of  the  separate  creditor  under  the 
execution  depends  upon  the  interest  each  partner  has  in  the  joint  property. 
With  respect  to  that,  we  are  of  opinioil  that  the  corpus  of  the  partnership 
effects  is  joint  property,  and  neither  partner  separately  has  anything  in  that 
corpus;  but  the  interest  of  each  is  only  his  share  of  what  remains  after  the 
partnership  accounts  are  taken."  Vide  The  King  v.  Sanderson,  Wightwick, 
60;  Waters  v,  Taylor,  2  Ves.  &  Beames,  299.  And  in  Pierce  v.  Jackson, 
6  Mass.  Rep.,  242,  which,  since  the  argument,  I  have  had  an  opportunity  of 
consulting,  these  principles  seem  fully  adopted.  In  that  case  the  court  held 
that  a  creditor  of  a  partnership  was  entitled  to  payment  before  a  creditor  of 
one  partner  only,  although  the  latter  had  made  the  first  attachment. 

§  355*  Difference  between  ordinary  attachment  or  levy  on  execution  and  trustee 
process.     Latter  in  nature  of  hill  ifi  equity. 

The  case  then  put  by  counsel,  admitting  it  to  apply  to  the  present,  does  not 
prove  all  that  it  was  supposed  to  do.  But  it  will  be  recollected  that  in  such, 
case  the  other  partner  has  his  remedy  at  law  as  well  as  in  equity;  that  he 
may  bring  his  action  against  the  sheriff,  if  he  sell  more  than  the  debtor's 
moiety.  In  the  present  suit,  no  such  remedy  lies.  If  the  trustee  be  adjudged 
responsible  in  this  suit,  there  would  seem  to  be  a  complete  severance  of  the 
partnership  debt;  at  all  events  he  could  be  held  as  a  debtor  to  the  partner- 
ship, only  for  the  remaining  moiety.  And  it  may  be  doubtful,  if  the  judg- 
ment creditor  could  be  obliged  to  refund,  when  the  money  had  been  adjudged 
to  him  by  the  regular  judgment  of  the  court;  at  all  events,  in  states  where  no 
court  of  equity  exists,  the  case  would  be  attended  with  many  embarrassmentls. 
I  consider  that  the  present  is  a  process  in  the  nature  of  a  bill  in  equity,  to 
reach  the  funds  of  a  debtor,  and  subject  to  all  the  liens  and  equities  between 
the  original  parties;  and  in  order  to  do  complete  justice,  it  is  necessary  that 
all  proper  parties  should  be  before  the  court.  If  the  other  partner  had  been, 
sued  as  a  trustee,  and  upon  his  disclosure  it  had  clearly  appeared  that  the 
partnership  was  solvent  and  that  Gorham  was  a  creditor  to  the  fund,  some  of 
the  difficulty  of  the  case  would  have  been  obviated.  Perhaps  even  then  it 
might  deserve  consideration,  how  far  the  separate  funds  of  one  partner  should, 
under  this  process,  be  applied  in  the  first  instance  to  discharge  debts  of  a  part- 
nership, which  was  not  shown  to  be  insolvent,  nor  the  partner  a  debtor  thereto. 
However  I  give  no, opinion  on  this  point.  In  the  present  case  I  am  satisfied 
that  the  trustee  ought  not  to  be  charged. 

I  feel  pleasure  in  adding,  that  my  present  opinion  is  fully  supported  by  the 
decision  of  the  supreme  court  of  Massachusetts,  in  Fisk  v,  Herrick,  6  Mass., 
271. 

Let  the  trustee  be  discharged  with  costs. 

By  the  statute  of  Khode  Island  (1  Ehode  Island  Laws,  208),  a  foreign  at- 
tachment issues  only  in  cases  where  the  debtor  resides  out  of  the  state,  or  con- 
ceals himself  therein;  and  by  section  3,  "if  it  shall  appear  by  the  oath  of  the 
person  or  persons,  who  have  been  served  with  the  copy  of  any  writ  as  afore- 
said, that  he  or  they  have  not  any  of  the  personal  estate  of  the  defendant  ia 
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their  hands,  that  then  such  action  shall  be  dismissed,  and  the  person  who  shall 
appear  to  defend  sach  suit  shall  recover  his  costs." 

CASE  V.  BEAUREGARD. 
(9  Otto,  119-180.     1878.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Louisiana. 

Statement  of  Facts. —  Beauregard,  May  and  Graham  were  partners  in  a 
lease  of  a  railroad,  and  the  firm  became  heavily  indebted  to  the  First  Na- 
tional  Bank  of  New  Orleans,  of  which  Case  afterward  became  the  receiver. 
On  the  8th  May,  1867,  Graham  assigned  his  interest  in  the  partnership  to  the 
Fourth  National  Bank  of  New  York;  on  the  16th  of  that  month  May  assigned 
his  interest  to  the  United  States,  who,  on  the  31st  October,  186*7,  transferred 
that  interest  to  Binder,  Bonneyal  and  Hernandez.  On  the  15th  October, 
1867,  the  lease  was  surrendered,  and  a  fusion  arrangement  made  for  carrying 
on  the  business  of  the  railroad  company.  On  the  10th  July,  1869,  this  bill 
was  filed  by  Case,  as  receiver  of  the  First  National  Bank  of  New  Orleans, 
claiming  the  sum  of  $237,000.89,  as  due  to  the  bank  from  the  partnership. 
The  bill  was  dismissed  and  Case  appealed.  Further  facts  appear  in  the  opin*- 
ion  of  the  court.  / 

Opinion  by  Mr.  Justice  Strong. 

The  object  of  this  bill  is  to  follow  and  subject  to  the  payment  of  a  part- 
nership debt  property  which  formerly  belonged  to  the  partnership,  but  which, 
before  the  bill  was  filed,  had  been  transferred  to  the  defendants.  There  is 
little  if  any  controversy  respecting  the  facts,  and  little  in  regard  to  the  princi- 
ples of  equity  invoked  by  the  complainant.  The  important  question  is, 
whether  those  principles  are  applicable  to  the  facts  of  the  case. 

§  356.  The  equity  or  ^^ privilege^^  of  the  creditor  of  a  partnership  is  deriva- 
tive. 

No  doubt  the  effects  of  a  partnership  belong  to  it  so  long  as  it  continues  in 
existence,  and  not  to  the  individuals  who  compose  it.  The  right  of  each 
partner  extends  only  to  a  share  of  what  may  remain  after  paj^ment  of  the 
debts  of  the  firm  and  the  settlement  of  its  accounts.  Growing  out  of  this 
right,  or  rather  included  in  it,  is  the  right  to  have  the  partnership  property 
applied  to  the  payment  of  the  partnership  debts  in  preference  to  those  of  any 
individual  partner.  This  is  an  equity  the  partners  have  as  between  them- 
selves, and  in  certain  circumstances  it  inures  to  the  benefit  of  the  creditors  of 
the  firm.  The  latter  are  said  to  have  a  privilege  or  preference,  sometimes 
loosely  denominated  a  lien,  to  have  the  debts  due  to  them  paid  out  of  the 
assets  of  a  firm  in  course  of  liquidation  to  the  exclusion  of  the  creditors  of 
its  several  members.  Their  equity,  however,  is  a  derivative  one.  It  is  not 
held  or  enforceable  in  their  own  right.  It  is  practically  a  subrogation  to  the 
equity  of  the  individual  partner,  to  be  made  efifective  only  through  him. 
Hence,  if  he  is  not  in  a  condition-to  enforce  it,  the  creditors  of  the  firm  cannot 
be.  Rice  v.  Barnard,  20  Vt.,  479 ;  Appeal  of  the  York  County  Bank,  32  Pa. 
St.,  446.  But  so  long  as  the  equity  of  the  partner  remains  in  him,  so  long  as 
he  retains  an  interest  in  the  firm  assets  as  a  partner,  a  court  of  equity  will 
allow  the  creditors  of  the  firm  to  avail  themselves  of  his  equity,  and  enforce 
throQgh  it  the  application  of  those  assets  primarily  to  payment  of  the  debts 
due  them  whenever  the  property  comes  under  its  administration. 
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§  35  7.  In  order  to  enforce  the  rights  of  simple  contract  creditors  of  a  partner- 
ship against  partnership  property^  the  property  must  he  at  the  time  in  course  of 
administration. 

It  is  indispensable,  however,  to  such  relief,  when  the  creditors  are,  as  in.the 
present  case,  simple  contract  creditors,  that  the  partnership  property  should 
be  within  tbe  control  of  the  court  and  in  the  course  of  administration,  brought 
there  b}'^  the  bankruptcy  of  the  firm,  or  by  an  assignment,  or  by  the  creation  of 
a  trust  in  some  mode.  This  is  because  neither  the  partners  nor  the  joint  creditr 
ors  have  any  specific  lien,  nor  is  there  any  trust  that  can  be  enforced  until  the 
property  has  passed  vn  custodiam  legis.  Other  property  can  be  followed  only 
after  a  judgment  at  law  has  been  obtained  and  an  execution  has  proved 
fruitless. 

§  358.  T/ie  lien  or  ^^ privilege"  of  a  creditor  of  a  partnership  may  he  de- 
feated hy  a  honafde  transfer  of  the  property  to  third  persons  hefore  the  creditor's 
claim  is  asserted. 

So  if,  before  the  interposition  of  the  court  is  asked,  the  property  has  ceased 
to  belong  to  the  partnership,  if  by  a  hona  fide  transfer  it  has  become  the  sev- 
eral property  either  of  one  partner  or  of  a  third  person,  the  equities  of  the 
partners  are  extinguished,  and  consequently  the  derivative  equities  of  the  cred- 
itors are  at  an  end.  It  is,  therefore,  always  essential  to  any  preferential  riglk 
of  the  creditors  that  there  shall  be  property  owned  by  the  partnership  when 
the  claim  for  preference  is  sought  to  be  enforced.  Thus,  in  Ex  parte  Kufiin,  6 
Ves.,  119,  where  from  a  partnership  of  two  persons  one  retired,  assigning  the 
partnership  property  to  the  other,  and  taking  a  bond  for  the  value  and  a  cove- 
nant of  indemnity  against  debts,  it  was  ruled  by  Lord  Eldon  that  the  joint 
creditors  had  no  equity  attaching  upon  partnership  eflfects,  even  remaining  in 
specie.  And  such  has  been  the  rule  generally  accepted  ever  since,  wjth  the 
smgle  qualification  that  the  assignment  of  the  retiring  partner  is  notmalafide, 
Kimball  v,  Thompson,  13  Met.  (Mass.),  283;  Allen  v.  The  Centre  Valley  Co., 
21  Conn.,  130;  Ladd  v,  Griswold,  9  111.,  25;  Smith  -y.  Edwards,  7  Humph. 
(Tenn.),  106;  Kobb  v,  Mudge,  14  Gray  (Mass.),  534;  Baker's  Appeal  21  Pa. 
St.,  76;  Sigler  &  Eichey  v.  Knox  County  Bank,  8  Ohio  St.,  511;  Wilcox  t?. 
Kellogg,  11  Ohio,  394. 

The  joint  estate  is  converted  into  the  separate  estate  of  the  assignee  by  force 
of  the  contract  of  assignment.  And  it  makes  no  difference  whether  the  retir- 
ing partner  sells  to  the  other  partner  or  to  a  third  person,  or  whether  the  sale 
is  made  by  him  or  under  a  judgment  against  him.  In  either  case  his  equity  is 
gone.     These  principles  are  settled  by  very  abundant  authorities. 

§  359.  Application  of  the  preceding  principles  to  the  facts  of  the  case. 

It  remains,  therefore,  onl}'  to  consider  whether,  in  view  of  the  rules  thus 
settled  and  of  the  facts  of  this  case,  the  complainant,  through  any  one  of  the 
partners,  has  a  right  to  follow  the  specific  property  which  formerly  belonged 
to  the  partnership,  and  compel  its  application  to  the  pa^nnent  of  the  debt  due 
from  the  firm  to  the  bank  of  which  he  is  the  receiver.  The  partnership,  while 
it  was  in  existence,  was  composed  of  three  persons.  May,  Graham  and  Beaure- 
gard, but  it  had  ceased  to  exist  before  this  suit  was  commenced.  It  was 
entirely  insolvent,  and  all  the  partnership  eflfects  had  been  transferred  toothers 
for  valuable  considerations.  None  of  the  property  was  ever  within  the  juris- 
diction of  the  court  for  administration. 

On  the  8th  of  May,  1867,  Graham,  one  of  the  partners,  assigned  all  his  right 

283 


PRIVATE  AND  PARTNERSHIP  CREDITORS.  §859. 


and  interest  in  any  property  and  eflfeots  of  the  partnership,  and  whatever  he 
might  be  entitled  to  under  the  articles  thereof,  together  with  all  debts  due  to 
him  from  the  partnership  or  any  member  thereof,  to  the  Fourth  National 
Bank  of  the  city  of  New  York.  By  subsequent  assignments,  made  on  the  14th 
and  16th  of  May,  1869,  May,  the  second  partner,  transferred  all  his  interest  in 
the  partnership  property  to  the  United  States,  and  by  the  same  instruments 
transferred  to  the  United  States,  by  virtue  of  a  power  of  attorney  which  he 
held,  the  interest  of  Graham.  On  the  21st  of  August,  1867,  the  United  States 
sold  and  transferred  their  interest  obtained  from  May  and  Graham  in  all  the 
partnership  property,  including  real  estate,  to  Alexander  Bonneval,  Joseph 
Hernandez  and  George  Binder.  On  the  15th  of  October  next  following,  an 
act  of  fusion  was  executed  between  the  New  Orleans  &  Carrollton  Bailroad 
Company,  Beauregard,  Bonneval,  Hernandez  and  Binder,  by  which  the  rights 
of  all  the  parties  became  vested  in  the  railroad  company,  subject  to  the  debts 
and  liabilities  of  the  company,  whether  due  or  claimed  from  the  lessee  or  the 
stockholders. 

The  effect  of  these  transfers  and  act  of  fusion  was  very  clearly  to  convert 
the  partnership  property  into  property  held  in  severalty,  or,  at  least,  to  termi- 
'  nate  the  equity  of  any  partner  to  require  the  application  thereof  to  the  pay- 
ment of  the  joint  debts.  Hence  if,  as  we  have  seen,  the  equity  of  the  partner- 
ship creditors  can  be  worked  out  only  through  the  equity  of  the  partners,  there 
was*no  such  equity  of  the  partners,  or  any  one  of  them,  as  is  now  claimed,  in 
1869,  when  this  bill  was  filed.  No  one  of  the  partners  could  then  insist  that 
the  propert}'  should  be  applied  first  to  the  satisfaction  of  the  joint  debts,  for 
his  interest  in  the  partnership  and  its  assets  had  ceased.  Baker's  Appeal,  21 
Pa.  St..  823.  That  was  a  case  where  a  firm  had  consisted  of  five  brothers. 
Two  of  them  withdrew,  dfsposing  of  their  interest  in  the  partnership  estate 
and  effects  to  the  other  three,  the  latter  agreeing  to  pay  the  debts  of  the  firm. 
Some  time  after,  one  of  the  remaining  three  sold  his  interest  in  the  partner- 
ship property  to  one  of  the  remaining  two  partners.  The  two  remaining,  after 
contracting  debts,  made  an  assignment  of  their  partnership  property  to  pay 
the  debts  of  the  last  firm  composed  of  the  two;  and  it  was  held  that  the  cred- 
itors of  the  first  two  firms  had  no  right  to  claim  any  portion  of  the  fund  last 
assigned,  and  that  it  was  distributable  exclusively  among  the  creditors  of  the 
last  firm.  So  in  McNutt  v.  Strayhorn  &  Hobson,  39  id.,  269,  it  was  ruled  that 
though  the  general  rule  is  that  the  equities  of  the  creditors  are  to  be  worked 
oat  through  the  equities  of  the  partners,  yet  where  the  property  is  parted  with 
by  sale  severally  made,  and  neither  partner  has  dominion  or  possession,  there 
is  nothing  through  which  the  equities  of  the  creditors  can  work,  and,  there- 
fore, there  is  no  case  for  the  application  of  the  rule.  See,  also,  Coover's  Ap- 
peal, 29  id.,  9.  Unless,  therefore,  the  conveyances  of  the  partners  in  this  case 
and  the  act  of  fusion  were  fraudulent,  the  bank  of  which  the  complainant  is 
receiver  has  no  claim  upon  the  property  now  held  by  the  Now  Orleans  & 
Carrollton  Railroad  Company,  arising  out  of  the  facts  that  it  is  a  creditor  of 
the  partnership,  and  was  such  a  creditor  when  the  property  belonged  to  the 
firm. 

The  bill,  it  is  true,  charges  that  the  several  transfers  of  the  partners  were 
illegal  and  fraudulent,  without  specifying  wherein  the  fraud  consisted.  The 
charge  seems  to  be  only  a  legal  conclusion  from  the  fact  that  some  of  the 
transfers  were  made  for  the  payment  of  the  private  debts  of  the  assignors. 
Conceding  such  to  have  been  the  case,  it  was  a  fraud  upon  the  other  partners, 

283 


§  800.  PARTNERSHIP. 

if  a  fraud  at  all,  rather  than  upon  the  joint  creditors, —  a  fraud  which  those 
partners  could  waive,  and  which  was  subsequently  waived  by  the  act  of  fusion. 
Besides,  that  act  made  provision  for  some  of  the  debts  of  the  partnership. 
And  it  has  been  ruled  that  where  one  of  two  partners,  with  the  consent  of  the 
other,  sells  and  conveys  one-half  of  the  effects  of  the  firm  to  a  third  person, 
and  the  other  partner  afterwards  sells  and  conveys  the  other  half  to  the  same 
person,  such  sale  and  conveyances  are  not  prima  facie  void,  as  against  credit- 
ors of  the  firm,  but  are  prima  facie  valid  against  all  the  world,  and  can  be 
set  aside  by  the  creditors  of  the  firm  only  by  proof  that  the  transactions  were 
fraudulent  as  against  them.  Kimball  v.  Thompson,  13  Mete.  (Mass.),  283; 
Flach  V.  Charron,  29  Md.,  311.  A  similar  doctrine  is  asserted  in  some  of  the 
other  cases  we  have  cited;  and  see  21  Conn.,  130.  In  the  present  case  we  find 
no  such  proof.  We  discover  nothing  to  impeach  the  bona  fides  of  the  transac- 
tion by  which  the  property  became  vested  in  the  railroad  company. 

§  360.  The  Louisiana  law  as  to  the  rights  of  partnership  creditors. 

Thus  far  we  have  considered  the  case  without  reference  to  the  provisions  of 
the  Louisiana  code,  upon  which  the  appellant  relies.  Article  2823  of  the  code 
is  as  follows:  "The  partnership  property  is  liable  to  the  creditora  of  the  part- 
nership in  preference  to  those  of  the  individual  partner."  We  do  not  perceive 
that  this  provision  differs  materially  from  the  general  rule  of  equity  we  have 
stated.  It  creates  no  specific  lien  upon  partnership  property  which  continues 
after  the  property  has  ceased  to  belong  to  the  partnership.  It  does  not  for- 
bid bona  fide  conversion  bj^  the  partners  of  the  joint  property  into  rights  in 
severalty,  held  by  third  pei'sons.  It  relates  to  partnership  property  alone,  and 
gives  a  rule  for  marshaling  such  property  between  creditors.  Concede  that 
it  gives  to  joint  creditors  a  privilege,  while  the  property  belongs  to  the  part- 
nership, there  is  no  subject  upon  which  it  can  act  when  the  joint  ownership  of 
the  partners  has  ceased.  Article  3244  of  the  code  declares  that  privileges  be- 
come extinct  "  by  the  extinction  of  the  thing  subject  to  the  privilege." 

What  we  have  said  is  sufficient  for  a  determination  of  the  case.  If  it  be 
urged,  as  was  barely  intimated  during  the  argument,  that  the  property  sought 
to  be  followed  belongs  in  equity  to  the  bank,  or  is  clothed  with  a  trust  for  the 
bank  because  it  was  purchased  with  the  bank's  money,  the  answer  is  plain. 
There  is  no  satisfactory  evidence  that  it  was  thus  purchased.  It  cannot  be 
identified  as  the  subject  to  the  acquisition  of  which  money  belonging  to  the 
bank  was  applied. 

The  bank  has,  therefore,  no  specific  claim  upon  the  property,  nor  is  there 
any  trust  which  a  court  of  equity  can  enforce;  and,  it  was  well  said  by  the 
circuit  justice,  that,  without  some  constituted  trust  or  lien,  *'  a  creditor  has 
only  the  right  to  prosecute  his  claim  in  the  ordinary  courts  of  law,  and  have 
it  adjudicated  before  he  can  pursue  the  property  of  his  debtor  by  a  direct  pro- 
ceeding "  in  equity.  Decree  affirmed. 

TRACY  V.  WALKER. 
(Circuit  Court  for  Ohio:  1  Flippin,  41-48.     18G1.) 

Opinion  by  Willson,  J. 

Statement  of  Facts. —  This  cause  was  heard  upon  bill,  answers,  replication, 
exhibits  and  testimony.  The  complainants  are  judgment  creditors  of  the  late 
firm  of  Walker  &  Ouland,  of  the  city  of  Tiffin,  Ohio.  They  seek,  by  this  pro- 
ceeding, to  subject  certain  equities  in  the  hands  of  some  of  the  defendants  to 
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the  payment  of  their  judgment.  The  leading  facts  disclosed  by  the  record  are 
not  controverted. 

In  the  fall  of  1856,  the  defendants,  Walker  &  Ouland,  were  a  mercantile 
firm  of  good  credit  doing  business  at  Tiffin.  They  had  purchased  goods  of 
the  complainants,  from  time  to  time,  for  cash  and  on  deferred  payments.  One 
of  their  notes,  for  $570.41,  matured  on  the  15th  of  May,  1857,  and  was  pro- 
tested for  non-payment.  The  complainants,  becoming  anxious  about  the 
safety  of  their  claim,  immediately  called  upon  Walker  for  security,  but  failed 
to  obtain  it.  On  the  3d  day  of  June,  1857,  they  again  attempted  to  obtain 
security,  and  for  that  purpose  sent  their  agent  to  Tiffin.  Walker  then  and 
there  made  an  exhibit  of  the  affairs  of  the  concern  to  this  agent,  in  which  he 
represented  the  assets  at  his  disposal  to  be  worth  $54,500,  and  the  liabilities  of 
the  firm  of  Walker  &  Ouland  not  to  exceed  $13,000,  leaving  an  excess  of  assets 
over  liabilities  in  his  hands  of  $41,500.  Upon  this  representation  the  paper 
was  renewed  without  securitv. 

On  the  same  day,  to  wit,  the  3d  of  June,  1857,  Walker  sold  and  transferred 
all  of  the  aforesaid  property  and  assets  to  his  father-in-law,  Josiah  Hedges, 
and  other  relations,  in  payment  of  his  own  individual  liabilities. 

It  appears  that,  some  time  in  the  spring  of  1857,  Ouland  sold  to  his  partner 
bis  entire  interest  in  the  property  and  effects  of  the  firm,  and  in  retiring  from 
the  concern-took  Walker's  agreement  to  furnish  him  a  bond  of  indemnity  with 
good  securit}^  against  the  liabilities  of  the  firm,  which  bond  of  indemnity  has 
never  been  given.    ' 

It  farther  appears  that  the  complainants  obtained  judgment  against  Walker 
&  Oaland  in  this  court  at  the  July  term,  1857,  for  $684.25  damages,  upon  said 
renewed  note.  Execution  was  issued  on  the  judgment  in  Januarj'-,  1859,  and 
duly  returned  by  the  marshal,  but  he  found  no  goods,  chattels,  lands  or  tene- 
ments of  either  Walker  or  Ouland  on  which  to  levy.  The  judgment  remains 
wholly  unsatisfied,  and  it  is  conceded  that  both  Walker  and  Ouland  are  in- 
solvent. 

It  is  insisted  by  the  complainants:  1st.  That  the  creditors  of  the  firm  of 
Walker  &  Ouland  have  an  equitable  lien  upon  the  property  and  assets  of  the 
partnership,  and  that  such  property  cannot  be  diverted  to  the  payment  of  the 
individual  debts  of  the  partners,  to  the  prejudice  of  the  creditors  of  the  firm. 
2d.  That  if  such  lien  shall  be  held  not  to  exist,  it  is  nevertheless  insisted  that 
the  sale  by  Walker  to  Hedges  and  others  was,  in  fact,  fraudulent,  and  there* 
fore  void. 

§  361.  Mercantile  partners  joint  tenants.  Lien  of  partners  on  the  assets, 
existing  and  subsequent y  of  the  firm. 

Mercantile  partners  are  joint  tenants  in  the  copartnership  stock  and  effects* 
Each  has  a  specific  lien  upon  the  assets.  This  lien  is  not  only  applied  to  the 
property  and  effects  brought  into  the  concern  at  its  organization,  but  also  to 
everything  coming  in  lieu  thereof,  during  the  continuance,  or  after  the  deter- 
mination of  the  partnership.  Upon  a  dissolution,  the  lien  of  the  individual 
members  of  the  firm  continues,  as  well  for  the  indemnity  of  each  as  for  his 
proportion  of  the  surplus. 

§  362.  Strictly^  firm  creditors  have  no  lien  on  firm  assets,  hut  their  rights  are 
worked  out  through  the  equity  of  the  partners. 

But,  in  strict  law,  creditors  have  no  lien  upon  the  partnership  property  for 
their  debts.  It  is  only  worked  out  through  the  equity  of  the  partners,  over 
the  .whole  funds,  in  a  court  of  chancery.    That  the  company  property  should 
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first  be  liable  for  the  company  debts,  and  that  joint  creditors  should  have  a 
priority  or  privilege  of  payment  before  separate  creditors,  are  rights  which 
the  law  secures  to  each  and  all  the  members  of  the  firm.  They  may  relinquish 
these  rights  to  one  and  the  other,  or  to  third  persons,  or  they^  may  enforce 
them  in  a  court  of  equity  for  iheir  own  benefit,  or  become  the  instruments  by 
which  creditors  may,  in  like  manner,  enforce  them  for  the  benefit  of  cred- 
itors. 

Hence,  when  the  primary  rights  of  partners  to  apply  the  partnership  prop- 
erty to  the  extinguishment  of  the  company  debts  is  gone,  the  right  of  the 
partnership  creditors  to  enforce  the  applicfition  of  the  property  of  the  firm  to 
the  payment  of  their  debts  is  also  gone.  That  the  general  creditors  of  a  firm 
before  levy  or  seizure  have  not,  as  such  creditors,  any  specific  lien  on  the 
assets  of  the  firm,  and  that  the  preference  of  the  company  creditors  over  the 
separate  creditors  in  the  distribution  of  the  joint  assets  arises  from,  and 'must 
be  worked  out  through,  the  rights  of  the  partners  to  insist  upon  such  applica- 
tion, are  principles  now  too  well  established  to  admit  of  question.  Sigler  & 
Eichey  v.  Knox  Co.  Bank,  8  O.  S.R,  511;  6  id.,  101,516;  110.  R.,399;  Ruffin, 
JEc  partej  6  Ves.  Jr.,  126-9;  Williams,  JSc  parte,  11  id.,  2;  Hoxie  v.  Carr, 
1  Sumn.,  181;  Story  on  Part.,  §  357  et  seq. 

§  363.  Mere  insolvency  does  not  deprive  partners  of  their  control  over  the 
property.  • 

Nor  does  the  right  of  appropriation  of  the  joint  assets  to  the  separate  cred- 
itors by  consent  of  the  other  partner  depend  upon  the  solvency  of  the  firm. 
"Mere  insolvency,  as  commonly  understood,  no  fraud  intervening,  will  not 
deprive  partners  of  their  legal  control  over  the  property,  and  their  right  to 
sell  and  dispose  of  it  as  to  them  shall  seem  just  and  proper."  A  contrary  rule 
would  produce  incalculable  mischief  and  great  inconvenience,  and  would  be 
attended  with  absolute  injustice  to  bona  fide  purchasers  of  such  property.  But 
it  is  said  that  in  this  case  the  legal  right,  title  and  interest  of  Ouland  in  the 
partnership  eflfects  never  passed  to  Walker,  inasmuch  as  the  latter  failed  to 
comply  with  his  agreement  to  give  bond  Avith  surety  against  the  company 
debts.  And  the  objection  is  put  on  the  ground  that  the  agreement  between 
the  parties  was  executory. 

The  case  of  Ex  parte  Rowlandson,  Rose,  416,  would  seem  to  sustain  this 
doctrine.  In  that  case,  after  a  dissolution  and  assignment  of  the  partnership 
eflfects  to  one  of  the  partners,  a  bill  was  filed  by  the  retiring  partner  against 
the  other,  dllegmg  fraud  in  the  non-performance  of  the  articles  of  dissolution, 
aud  praying  an  injunction  and  receiver,  which  was  ordered.  It  was  held 
that  such  interference  of  the  court,  arising  from  the  non-performance  of  the 
articles,  restored  the  property  to  its  original  character  as  joint  property,  unless 
the  plaintiff  in  equity  by  his  conduct  rendered  nugatory  the  effect  of  such  in- 
terference. But  in  Young  v.  Keighly,  15  Ves.,  558,  where  the  agreement  to 
convert  separate  into  joint  property  was  only  in  part  performed,  the  court 
treated  the  conversion  as  complete. 

§  364.  Hetiring  partner  cannot  follow  firm  assets  into  hands  of  bona  fide 
purchaser  from  continuing  partner. 

It  seems  just  and  reasonable  that  where  the  retiring  partner  thus  sells  and 
transfers  all  his  interest  in  the  joint  property  to  his  copartner,  who  then  as- 
sumes exclusive  control  over  it  and  disposes  of  it  to  bona  fide  purchasers,  he 
should  not  be  permitted  to  follow  such  property  in  the  hands  of  third  persons, 
but  should  be  remitted  to  his  action  at  law  for  a  breach  of  the  agreement. 
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As  between  the  partners  themselves,  when  the  property  has  not  changed 
hands,  a  court  of  equity  will  always  interpose  and  protect  one  of  them  against 
the  fraudulent  contract  or  fraudulent  conduct  of  the  other,  and  for  that  pur- 
pose will  appoint  a  receiver  and  finally  adjust  the  affairs  of  the  partnership. 
But  what  are  the  iacts  of  the  case  in  this  regard? 

In  the  spring  of  1857  Ouland  sold  to  Walker  his  interest  in  the  concern,  in- 
cluding the  goods  in  the  store  and  the  entire  assets.  Walker  took  exclusive  pos- 
session and  exercised  absolute  control  over  them.  He  traded  them  off  on  his 
own  account,  paid  company  and  j)ri vate  debts  from  their  proceeds,  without  objec- 
tion or  interference  on  the  yart  of  Ouland.  So  far  as  his  dealing  with  third 
persons  was  concerned,  they  had  a  right  to  treat  and  regard  such  property  as 
his  own,  and  they  should  be  protected  in  the  purchase  of  it  when  made  in 
good  faith,  unless  soch  purchase  was  tainted  with  fraud. 

§  365.  Actual  fraud  on  part  of  private  creditor  renders  him  chargeable  as 
against  firm  creditor  to  ilie  extent  of  the  assets  fraudulently  received. 

And  this  brings  us  to  the  consideration  of  the  other  branch  of  the  case,  to 
wit:  Was  the  transfer  of  the  property  from  Walker  to  Hedges  and  others  at- 
tended by  such  circumstances  oi  fraud  as  to  vitiate  the  sale  of  the  property  or 
any  part  of  it?  When  Pratt,  the  plaintiffs'  agent,  called  upon  Walker  for 
security,  early  in  June,  1857,  the  latter  evidently  made  false  statements  as  to 
his  solvency.  By  these  false  representations  he  obtained  a  renewal  of  the 
note,  and  thereby  gained  sufficient  time  tcr  dispose  of  the  property  in  ques- 
tion to  his  father-in-law,  without  any  hindrance  from  the  plaintiffs,  by  attach- 
ment proceedings  or  otherwise. 

The  individual  indebtedness  of  Walker  to  Josiah  Hedges  on  the  3d  of  June, 
1857,  is  alleged  to  have  been  $10,608.  On  that  day  Walker  assigned  and  de- 
livered to  Hedges  certain  of  his  book  accounts,  amounting  to  $865.53,  and  also 
pat  into  Hedges'  possession  goods  in  the  store  valued  at  $12,385.55,  of  which 
amount  it  is  claimed  $9,742.55  were  applied  in  payment  of  the  indebtedness 
of  Walker  to  Hedges. 

It  appears  from  the  testimony  of  Pratt,  that  on  the  5th  of  June,  1857,  find- 
ing Walker's  store  and  stock  of  goods  in  the  possession  of  Hedges,  he  called 
npon  the  latter  for  an  explanation  of  the  transfer.  In  his  testimony,  in  rela- 
tion to  this  interview,  Pratt  declares  that  he  [Hedges]  said,  '*  the  goods  in  the 
store  all  belonged  to  him  —  that  he  had  bought  them  of  Walker.  I  asked  him 
the  consideration,  and  he  replied  that  Walker  owed  him  a  great  deal  more 
than  he  could  get  out  of  the  goods,  and  that  the  indebtedness  was  for  money 
borrowed  a  long  time  ago." 

It  further  appears  that  afterward  Walker  disposed  of  a  portion  of  the  goods 
thus  held  by  Hedges  to  Reed,  Jenrings  ife  Co.,  and  other  creditors,  in  com- 
promise or  payment  of  the  debts  of  Walker  &  Ouland,  and  that  the  goods  so 
disposed  of  amounted  to  $2,643. 

The  effect  of  this  transaction,  so  far  as  the  $2,643  worth  of  goods  is  con- 
cerned, was  a  direct  fraud  on  the  complainants.  The  legal  representatives  of 
Josiah  Hed»res  have  failed  to  explain  the  transaction  upon  any  ground  con- 
sistent with  fair  dealing.  An  inventory  of  the  goods  was  made  at  the  time 
of  the  alleged  transfer,  and  a  bill  of  sale  to  Hedges  was  drawn  up  and  exe- 
cuted by  Walker.  These  papers  have  not  been  produced  in  evidence.  Their 
non-prodaction  forces  upon  us  the  conviction  that  the  goods,  to  the  amount  of 
$2,643  at  least,  were  covered  up  by  Hedges  either  to  defraud  the  complainants 
or  to  hinder  and  delay  them  in  the  collection  of  their  debt^  and  to  enable 
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Walker  to  force  a  compromise  with  his  creditors  on  terms  favorable  to  him- 
self. 

In  the  celebrated  case  of  Chesterfield  v.  Jansen,  2  Ves.,  155,  Lord  Hard- 
wioke,  after  remarking  that  a  court  of  equity  has  an  undoubted  jurisdiction 
to  relieve  against  every  species  of  fraud,  declares  that  to  be  fraud  which  may 
be  collected  and  inferred  in  the  consideration  of  a  court  of  equity,  from  the 
nature  and  circumstances  of  the  transaction,  as  being  an  imposition  and  deceit 
on  other  persons  not  parties  to  the  fraudulent  agreement. 

Without  impinging  the  application  of  the  $9,743.55  to  the  payment  of 
Hedges'  debt,  or  inquiring  into  the  validity  of  the  sales  made  by  Walker  to 
Baldwin  and  other  defendants,  it  is  sufficient  to  answer  the  purposes  of  equity 
in  this  suit  to  charge  the  estate  of  Josiah  Hedges  for  the  payment  of  the  com- 
plainants' judgment  and  costs,  and  this,  in  consideration  of  the  fraudulent 
conduct  of  the  parties  in  relation  to  the  $2,643  worth  of  goods  taken  by 
Hedges  in  excess  of  his  claim.    A  decree  will  be  entered  accordingly. 

FITZPATRICK  v.  FLANNAGAN! 
(16  Otto,  648-660.     1882.) 

Ebbob  to  U.  S.  Circuit  Court,  District  of  Mississippi. 

Opinion  by  Mb.  Justice  Matthews. 

Statement  of  Facts. — This  is  an  action  of  assumpsit  commenced  by  Charles 
M.  Flannagan  and  George  M.  Flannagan,  copartners,  doing  business  under  the 
firm  name  and  ^tyle  of  C.  M.  &  G.  M.  Flannagan.  by  the  issuing  of  a  writ  of 
attachment,  according  to  the  practice  as  prescribed  by  the  law  of  Mississippi, 
they  being  citizens  of  Missouri.  The  process  of  attachment  was  founded  on 
an  affidavit,  which  set  forth  that  John  J.  Fitzpatrick,  as  the  surviving  partner 
of  the  firm  of  Fitzpatrick  Brothers,  composed  of  himself  and  his  brother  James 
C.  Fitzpatrick,  deceased,  was  the  legal  owner  of  the  partnership  property; 
that  he,  as  such  survivor,  was  indebted  to  the  plaintiffs  in  several  sums,  evi- 
denced by  partnership  obligations,  as  well  as  in  a  sum  of  $6,000,  for  a  debt 
contracted  by  James  C.  Fitzpatrick  and  Eugene  A.  Forbes,  then  partners  under 
the  name  of  Forbes  &  Fitzpatrick,  and  which  had,  on  the  dissolution  of  that 
firm,  by  the  retirement  of  Forbes,  been  assumed  by  the  firm  of  Fitzpatrick 
Brothers,  which  debt  was  evidenced  by  the  promissory  note  of  Forbes  &  Fitz- 
patrick, held  by  the  plaintiflFs.  The  whole  indebtedness,  for  which  suit  was 
brought,  was  alleged  to  amount  to  $15,936.55.  The  affidavit  then  charged 
that  "  the  said  John  J.  Fitzpatrick  has  property  or  rights  in  action  which  he 
conceals  and  unjustly  refuses  to  apply  to  the  payment  of  his  debts,  and  that 
he  has  assigned  or  disposed  of,  or  is  about  to  assign  or  dispose  of,  his  property 
or  rights  in  action,  or  some  part  thereof,  with  intent  to  defraud  his  creditors, 
or  give  an  unfair  preference  to  some  of  them;  and  that  he  has  converted,  or  is 
about  to  convert,  his  property  into  money,  or  evidences  of  debt,  with  which 
to  place  it  beyond  the  reach  of  his  creditors."  And  suggesting  that  John 
McGinty,  Edward  McGinty  and  George  M.  Klein,  cashier  of  the  Mississippi 
Valley  Bank,  are  indebted  to  him,  or  have  property  of  his  in  their  hands,  etc., 
the  affidavit  prays  for  a  summons  against  them  as  garnishees. 

The  statutory  bond  having  been  given,  a  writ  of  attachment  was  issued, 
which  the  marshal  returned  as  served  by  levying  upon  and  taking  possession 
of  certain  personal  property,  according  to  an  inventory  attached,  as  the  prop)- 
erty  of  the  defendant;  and  that  afterward  Edward  McGinty,  having  made 
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claim  that  he  was  the  owner  of  the  property  attached,  and  the  same  having 
been  valued,  and  a  claimant's  bond  given  and  accepted,  he  had  turned  said 
goods  over  to  said  McGinty,  and  had  sumnioned  the  defendant  and  the  gar- 
nishees. 

The  defendant  then,  in  due  time,  filed  a  plea  in  abatement  to  the  writ,  deny- 
ing the  several  grounds  thereof  as  alleged  in  the  affidavit ;  and  on  the  same 
day  the  plaintiffs,  by  leave  of  court,  filed  an  amendment  to  the  affidavit,  setting 
forth  "  that  the  firm  of  Fitzpatrick  Brothers,  composed  of  defendant  and  James 
C.  Fitzpatrick,  deceased,  and  of  which  he  is  the  surviving  partner,  fraudulently 
contracted  the  debtor  incurred  the  obligation  for  which  suit  has  been  brought." 
The  granting  of  this  leave  to  amend  the  affidavit  was  objected  to  by  the  de- 
fendant, and  is  the  subject  of  an  exception,  and  assigned  for  error.  But  sec- 
tion 1483  of  the  code  of  Mississippi  of  1871  expressly  authorizes  amendments 
to  defective  affidavits,  and  we  see  no  objection  on  principle,  under  such  a  pro- 
vision, to  an  amendment  adding  a  new  ground  for  the  attachment.  There 
was  no  olaim  on  the  part  of  the  defendant  of  being  taken  by  surprise  or  put 
to  any  disadvantage  by  reason  of  the  amendment,  and  we  fail  to  perceive  how, 
in  any  way,  he  could  have  been  prejudiced.  In  point  of  fact,  he  immediately 
filed  his  plea  in  abatement,  traversing  the  additional  allegations  of  the  amend- 
ment; and  the  cause  being  at  issue  upon  the  pleas  in  abatement  was  submitted 
to  a  jury,  according  to  the  practice  authorized  by  the  statute.  There  was  a 
verdict  finding  *Hhat  the  attachment  herein  was  rightfully  sued  out;"  and  the 
defendant  thereupon  had  leave  to  plead  to  the  merits,  and  filed  with  a  plea  of 
non  assumpsit  several  special  pleas,  which  it  is  not  necessary  now  to  notice. 
The  cause  having  upon  these  issues  been  tried  by  a  jury,  there  was  a  verdict 
for  the  plaintiff,  whereon  judgment  was  rendered.  The  present  writ  brings  up 
for  review  these  proceedings  and  judgment,  errors  having  been  assigned  upon 
bills  of  exception  duly  taken  to  the  rulings  of  the  court  upon  both  trials. 

IJpoQ  the  trial  of  the  issues  of  fact  arising  upon  the  pleas  in  abatement,  evi- 
dence was  introduced,  as  appeals  by  the  bill  of  exceptions,  by  the  respective 
parties,  tending  to  prove  the  following  state  of  facts: 

In  March,  1878,  the  defendant  purchased  the  interest  of  Forbes  in  the  firm 
of  Forbes  &  Fitzpatrick,  wholesale  grocers,  and  formed  with  the  latter  person 
the  partnership  of  Fitzpatrick  Brothers,  which,  by  the  terms  of  the  purchase, 
assumed  the  liabilities  of  Forbes  &  Fitzpatrick,  including,  among  others,  about 
$15,000  due  to  the  plaintiffs.  These  liabilities,  as  was  afterwards  ascertained, 
exceeded  the  value  of  the  assets  of  the  original  firm.  James  C.  Fitzpatrick 
died  in  September,  1878,  leaving  in  the  hands  of  the  defendant,  as  surviving 
partner,  the  partnership  property,  and  the  concern  insolvent.  The  defendant 
continued  the  business,  sold  out  in  part  the  old  stock,  purchased  other  goods 
to  replenish  it  to  the  amount  of  more  than  $12,000,  partly  on  credit,  partly 
for  cash,  putting  the  goods  indiscriminately  in  stock  with  those  on  hand.  The 
firm  of  Fitzpatrick  Brothers,  during  its  existence,  paid  part  of  the  debt  due  to 
the  plaintiffs,  assumed  by  it,  and  contracted  with  them,  for  goods  bought  and 
money  loaned,  an  indebtedness  for  about  the  same  amount  as  that  paid.  The 
deceased  partner,  before  his  death,  had  drawn  out  of  the  partnership  more 
than  his  interest  therein,  and  was  indebted  to  it.  On  December  3,  1878,  the 
defendant,  being  very  much  pressed  to  pay  some  maturing  bills  to  the  Missis- 
sippi Valley  Bank,  being  debts  created  by  the  firm  of  Fitzpatrick  Brothers, 
borrowed  $5,700  from  John  McGinty,  giving  his  note,  at  one  day's  date,  ver- 
bally promising  to  repay  the  amount  speedily  out  of  the  assets  of  the  late 
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firm.  This  money  was  used  by  him  in  paying  partnership  debts.  Fitzpatrick 
Brothers  owed  John  McGinty,  besides,  two  notes,  one  for  $2,500,  and  one  for 
$5,200.  Being  unable  to  repay  the  borrowed  money  to  John  McGinty,  the 
defendant,  on  December  19, 1878,  sold  to  Edward  McGinty,  a  relative  of  John 
McGinty,  his  entire  stock  of  goods,  amounting  to  $6,633.46,  at  cost  and  ten 
'  per  cent,  added,  and  the  partnership  accounts,  amounting  to  $10,222.06,  for 
which  Edward  McGinty  paid  $8,200  in  cash,  and  assumed  to  pay  obligations 
due  in  part  from  Fitzpatrick  Brothers,  and  in  part  from  the  defendant,  for 
commercial  debts  contracted  by  him  since  the  death  of  his  partner,  to  the 
amount  of  $6,974.16.  This  price  was  the  full  and  fair  value  for  the  goods 
and  accounts,  and  in  fact  Edward  McGinty  paid  out  several  thousand  dollars 
more  on  the  debts  assumed  than  he  had  collected  out  of  the  assets  transferred. 

This  sale  to  Edward  McGinty  was  made  with  the  knowledge  of  John 
McGinty,  who,  in  fact,  advanced  the  money  to  complete  it,  Edward  being 
without  means,  and  upon  an  understanding  that  the  money  should  be  paid  to 
John  McGinty  on  account  of  the  debts  due  to  him ;  and  accordingly  the  $8,200 
cash  was  returned  to  him  in  payment  of  the  two  notes  for  $2,500  and  $5,700, 
respectively.  Immediately  after  the  sale,  Fitzpatrick  was  employed  by  Ed- 
ward McGinty  as  a  clerk  to  carry  on  the  business,  at  a  salary  of  $2,500  per 
annum,  and  shortly  afterwards  a  partnership  between  them  was  advertised. 
The  assets  of  the  firm  of  Fitzpatrick  Brothers  on  hand  at  the  time  of  the  death 
of  James  C.  Fitzpatrick,  together  with  after-acquired  goods  and  moneys,  were 
applied  indiscriminately  by  the  defendant  to  the  payment  of  debts  of  the  firm, 
and  of  those  contracted  by  him  in  the  subsequent  course  of  business;  and  it 
appeared  that  he  had  paid  as  much  at  least  on  account  of  partnership  debts 
as  he  had  realized  from  partnership  assets,  and  that  he  had  applied  all  the  pro- 
ceeds of  the  business,  after  paying  its  necessary  expenses,  to  the  payment  of 
the  debts  of  the  late  firm,  and  of  his  own,  contracted  in  carrying  on  the  busi- 
ness as  surviving  partner. 

The  second  issue,  upon  the  pleas  in  abatement,  was  upon  the  allegation  of 
the  aflSdavit  that  "  the  defendant  has  assigned  and  disposed  of,  or  was  then 
about  to  assign  or  dispose  of,  his  property  or  rights  in  action,  or  some  part 
thereof,  with  intent  to  defraud  his  creditors,  or  give  an  unfair  preference  to 
some  of  them." 

Upon  the  first  branch  of  this  issue  —  whether  the  defendant  had  disposed 
of  any  of  his  property  with  intent  to  defraud  his  creditors — the  court  charged 
the  jury  as  follows: 

*•  If  you  shall  find  from  the  evidence  that  the  defendant  sold  or  transferred 
any  of  the  property  or  assets  of  the  late  firm  of  Fitzpatrick  Brothers,  with  in- 
tent to  prevent  the  creditors  of  the  firm  of  Fitzpatrick  Brothers,  or  any  of 
them,  from  collecting  their  debts,  such  sale  or  disposition  will  sustain  this 
ground  of  attachment.  It  was  the  duty  of  the  defendant,  as  such  surviving 
^  partner,  to  apply  all  of  the  assets  of  the  firm  to  the  payment  of  the  debts  due 
by  the  firm ;  and  if  he  appropriated  any  part  of  them  to  the  payment  of  his 
individual  debts,  it  was  a  fraud  upon  the  firm  creditors,  whether  he  so  consid- 
ered it  or  not,  and,  if  established  by  the  proof,  will  sustain  this  ground  of  at- 
tachment, as  the  law  will  presume  that  he  intended  the  natural  result  of  hi& 
act.  The  defendant  being  liable  for  the  debts  of  the  firm,  could  not,  by  bor- 
rowing money  and  paying  the  debts  of  the  firm,  create  himself  a  creditor  of 
the  firm,  or  subrogate  himself  to  the  rights  of  the  creditors  as  paid."  And  to 
the  giving  of  this  instruction  an  exception  was  taken. 
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§  366,  Qu(B7'ey  whether  an  allegatio7i^  in  an  affidavit  for  an  attachment^  that 
defendant  has  disposed  of  his  property  to  defraud  his  creditors^  is  supported  hy 
p^oof  of  disposing  of  the  property  of  a  dissolved  f/rm  to  defraud  firm  creditors. 

The  ground  on  which  this  part  of  the  charge  appears  to  rest  is,  that  a  sur- 
viving partner,  although  invested  with  the  legal  title  to  the  partnership  prop- 
erty, on  the  dissolution  of  the  firm,  by  the  death  of  his  copartner,  is  not  the 
beneficial  owner,  but  a  mere  trustee  to  liquidate  the  .  partnership  affairs,  by 
selling  the  assets  and  applying  them  to  the  payment  of  the  partnership  debts; 
that  the  continuance  of  the  business  by  means  of  the  partnership  assets  is  a 
breach  of  that  trust,  and,  if  it  results  in  diverting  any  of  the  partnership  prop- 
erty from  the  creditors  of  the  firm,  is  a  fraud  upon  them.  And  yet,  upon  that 
supposition,  it  deserves  consideration,  whether  the  allegation  made  in  the  affi- 
davit as  the  ground  of  the  attachment  —  that  the  defendant  has  disposed  of 
his  own  property  to  defraud  his  creditors  —  can  be  supported  by  proof  of  a 
disposition  of  property  belonging  to  the  firm,  in  order  to  defraud  the  creditors 
of  the  firm;  especially,  in  view  of  the  result  that,  if  the  attachment  is  sus- 
tained, it  not  only  subjects  the  partnership  property,  but  also  takes  the  indi- 
yidual  property  of  the  defendant,  from  individual  creditors,  for  the  payment 
of  the  firm  debts.  The  writ  runs  against  his  individual  property  alone,  and 
upon  the  sole  ground  that  he  has  sought  fraudulently  to  withdraw  it  from  the 
claims  of  his  individual  creditors.  This  incongruity  is  sufficient,  at  least, 
strongly  to  suggest  the  suspicion  that  the  proceeding  itself,  and  the  grounds 
on  which  it  has  been  sustained,  are  based  upon  a  misconception  of  the  law 
which  governs  the  case. 

And  this  will  be  confirmecl  by  a  critical  examination  of  the  charge. 

Upon  the  state  of  the  evidence,  as  disclosed  by  the  bill  of  exceptions,  the 
jury  may  have  found  that  the  defendant,  as  surviving  partner,  with  the  assent, 
either  express  or  tacit,  of  the  personal  representatives  of  his  deceased  copart- 
ner, had  been  left  in  possession  of  the  firm  property,  for  the  purpose  of  contin- 
uing the  business;  that,  io^doing  so,  in  good  faith  he  raised  money  upon  the 
individual  credit  given  him,  by  reason  of  his  possession  and  control  of  prop- 
erty, which  he  was  allowed  to  deal  with  as  his  own,  and  applied  it  to  the  pur- 
pose of  paying  the  debts  due  from  the  firm  of  which  he  was  the  surviving 
partner;  and  yet  felt  compelled,  under  this  charge,  to  find  that  an  appropria- 
tion out  of  the  property  which  had  come  to  him  as  such  survivor,  to  repay 
such  a  loan,  without  any  actual  fraudulent  intent,  would  be  a  fraud  in  law 
upon  every  creditor  of  the  partnership,  justifying  a  seizure,  on  attachment  for 
that  cause,  of  all  his  property,  whether  formerly  belonging  to  the  partnership, 
or  since  acquired,  and  that  although  his  individual  additions  to  his  stock  in 
trade  were,  at  least,  equal  to  what  had  been  taken  for  the  payment  of  indi- 
vidaal  debts. 

It  is  fair  to  consider  this  charge,  although  not  so  qualified,  in  connection 
with  the  facts,  in  reference  to  which  there  was  evidence,  that  the  firm  of  Fitz- 
patrick  Brothers,  and  its  individual  members,  were  insolvent,  in  the  sense  of 
not  being  able  to  pay  their  debts,  during  the  whole  period  of  its  existence, 
and  the  additional  fact  that  the  deceased  partner  had  before  his  death  drawn 
from  the  partnership  more  than  his  interest  therein,  and  was  indebted  to  the 
finiL 

§  867.  Limitations  upon  the  right  of  a  partnership  creditor  to  he  paid  out  of 

Jirm  assets. 

The  legal  right  of  a  partnership  creditor  to  subject  the  partnership  prop- 
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erty  to  the  payment  of  his  debt  consists  simply  in  the  right  to  reduce  his 
claim  to  judgment,  and  to  sell  the  goods  of  his  debtors  on  execation.  His 
right  to  appropriate  the  partnership  propert}'^  specifically  to  the  payment  of 
his  debt,  in  equity,  in  preference  to  creditors  of  an  individual  partner,  is  de- 
rived through  the  other  partner,  whose  original  right  it  is  to  have  the  partner- 
ship assets  applied  to  the  payment  of  partnership  obligations.  And  this  equity 
of  the  creditors  subsists  as  long  as  that  of  the  partner,  through  which  it  is  de- 
rived, remains;  that  is,  so  long  as  the  partner  himself  '^retains  an  interest  in 
the  firm  assets,  as  a  partner,  a  court  of  equity  will  allow  the  creditors  of  the 
firm  to  avail  themselves  of  his  equity,  and  enforce  through  it  the  application 
of  those  assets  primarily  to  payment  of  the  debts  due  them,  whenever  the 
property  comes  under  its  administration."  Such  was  the  language  of  this 
court  in  Case  v.  Beauregard,  99  TJ.  S.,  119  (§§  356-60,  supra),  in  which  Mr. 
Justice  Strong,  delivering  its  opinion,  continued  as  follows:  "  It  is  indispen- 
sable, however,  to  such  relief,  when  the  creditors  are,  as  in  the  present  case, 
simple-contract  creditors,  that  the  partnership  property  should  be  within  the 
control  of  the  court,  and  in  the  course  of  administration  brought  there  by 
the  bankruptcy  of  the  firm,  or  by  an  assignment,  or  by  the  creation  of  a  trust 
in  some  mode.  This  is  because  neither  the  partners  nor  the  joint  creditors 
have  any  specific  lien,  nor  is  there  any  trust  that  can  be  enforced  until  the 
property  has  passed  in  custodiam  legist  Hence  it  follows  that,  '^  if  before  the 
interposition  of  the  court  is  asked  the  property  has  ceased  to  belong  to  the 
partnership,  if  by  a  bona  fide  transfer  it  has  become  the  several  property  either 
of  one  partner  or  of  a  third  person,  the  equities  of  the  partners  are  extin- 
guished, and  consequentl}'  the  derivative  equiti^  of  the  creditors  are  at  an 
end."  In  that  case  it  was  held,  in  respect  to  a  firm  admitted  to  be  insolvent, 
that  transfers  made  by  the  individual  partners  of  their  interest  in  the  part- 
nership property  converted  that  property  into  individual  property,  terminated 
the  equity  of  any  partner  to  require  the  application  thereof  to  the  payment  of 
the  joint  debts,  and  constituted  a  bar  to  a  bill  \j^  equity  filed  by  a  partner- 
ship creditor  to  subject  it  to  the  payment  of  his  debt,  the  relief  prayed  for 
being  grounded  on  the  claim  that  these  transfers  were  in  fraud  of  his  rights 
as  a  creditor  of  the  firm. 

Another  case  between  the  same  parties  came  again  for  consideration  before 
the  court,  which  reaffirmed  the  decision,  and  held  that  in  such  a  case  the  bill 
might  be  properly  filed  by  a  creditor  without  first  reducing  his  claim  to  judg- 
ment.    Case  V.  Beauregard,  101  U.  S.,  688. 

The  same  doctrine  has  been  fully  sanctioned  by  the  supreme  court  of 
Mississippi  in  Schmidlapp  v,  Currie,  55  Miss.,  597,  where  it  is  said  that  "  the 
doctrine  that  firm  assets  must  first  be  applied  to  the  payment  of  firm  debts, 
and  individual  property  to  individual  debts,  is  only  a  principle  of  administra- 
tion adopted  by  the  courts  where,  from  any  cause,  they  are  called  upon  to 
wind  up  the  firm  business,  and  find  that  the  members  have  made  no  valid  dis- 
position of  or  charges  upon  its  assets.  Thus,  where,  upon  a  dissolution  of 
the  firm  by  death,  or  limitation,  or  bankruptcy,  or  from  any  other  cause,  the 
courts  are  called  upon  to  wind  up  the  concern,  they  adopt  and  enforce  the 
principle  stated ;  but  the  principle  itself  springs,  alone  out  of  the  obligation  to 
do  justice  between  the  partners."  In  that  case  one  of  two  partners,  but  with 
the  assent  of  the  other,  and  without  any  fraudulent  intent,  transferred  the 
whole  business  and  stock  of  the  firm  to  a  third  person  in  payment  of  an  in- 
dividual debt.    A  creditor  of  the  partnership  sued  out  a  writ  of  attachment 
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against  them,  and  caused  it  to  be  levied  on  the  goods  in  the  possession  of  the 
purchaser,  upon  the  ground  that  the  transfer  of  the  firm  goods  in  satisfaction 
of  the  individual  debt  of  one  of  the  partners  was  fraudulent  and  void  as  against 
firm  creditors.     The  right  to  do  so  was  denied. 

The  same  principle  applies  in  case  of  a  dissolution  of  the  partnership.  '^  It 
is  competent,"  says  Mr.  Justice  Story  (Partnership,  sec.  358),  "  for  the  part- 
ners, in  cases  of  a  voluntary  dissolution,  to  agree  that  the  joint  property  of 
the  partnership  shall  belong  to  one  of  them ;  and  if  this  agreement  be  bona 
Jide  and  for  a  valuable  consideration,  it  will  transfer  the  whole  property  to 
such  partner  wholly  free  from  the  claims  of  the  joint  creditors.  The  like  re- 
sult will  arise  from  any  stipulation  to  the  same  effect,  in  the  original  articles 
of  copartnership,  in  cases  of  a  dissolution  by  death  or  by  any  other  personal 
incapacity." 

§  368.  Surviving  partner  may  vse  firm  assets  to  pay  his  private  debtSy  so 
long  as  neither  the  partnership  creditors  nor  the  representatives  of  the  deceased 
partner  take  any  steps  td  liquidate  the  affairs  of  the  partnership. 

And  in  case  of  dissolution  by  the  death  of  one  of  the  partners  without  any 
previous  agreement  as  to  the  mode  of  liquidation,  the  only  difference  is,  that 
the  joint  creditor  may,  at  his  election,  institute  proceedings  by  filing  a  bill  in 
equity  against  the  personal  representatives  of  the  deceased  partner,  and  the 
survivors,  to  wind  up  the  partnership  business,  to  marshal  the  assets,  and 
appropriate  the  partnership  property  to  the  payment  of  the  joint  debti.  Story 
on  Partnership,  sees.  347,  362.  Although  in  Mississippi  it  is  denied  that  a 
court  of  equity  has  jurisdiction  to  entertain  a  suit  on  behalf  of  a  firm  creditor 
at  large  against  a  partnership,  whether  it  be  an  existing  one,  or  one  that  has 
ceased  by  limitation  or  by  the  withdrawal  or  death  of  one  of  the  partners. 
Boach  V.  Brannon,  57  Miss.,  490;  Freeman  v.  Stewart,  41  id.,  138. 

And  unless  a  partnership  creditor,  or  the  personal  representatives  of  the  de- 
ceased partner,  commence  such  a  proceeding,  to  liquidate  the  affairs  of  the 
partnership,  there  is  nothing  to  prevent  the  surviving  partner  from  dealing 
with  the  partnership  property  as  his  own,  and,  acting  in  good  faith,  to  make 
valid  dispositions  of  it.  Locke  v.  Lewis,  124  Mass.,  1.  And  if,  in  like  good 
faith,  with  the  acquiescence  of  the  personal  representatives  of  the  deceased 
partner,  he  uses  the  firm  property,  to  continue  the  business  on  his  own  account 
and  in  his  own  name,  he  does  it  without  other  liability  than  to  be  held  ac- 
countable to  the  estate  of  his  deceased  partner  for  a  share  of  the  profits;  or, 
as  we  have  seen,  upon  a  bill  filed  for  that  purpose,  by  the  personal  represent- 
atives of  the  deceased  partner  or  a  partnership  creditor,  to  wind  up  the  firm 
business  and  apply  its  assets  to  the  payment  of  its  debts.  Any  intermediate 
disposition  of  the  property,  made  in  good  faith,  even  although  it  may  have 
been  specifically  a  part  of  the  partnership  assets,  and  even  if  it  has  been  ap- 
plied to  the  payment  of  his  individual  obligations,  will  be  valid  and  effectual ; 
and,  without  circumstances  showing  an  actual  intention  to  defraud,  cannot  be 
treated  as  a  fraud  in  law  upon  partnership  creditors.  Accordingly,  in  Boach 
r.  Brannon,  57  Miss.,  490,  the  supreme  court  of  Mississippi  said :  ''  If,  then,  a 
firm  creditor  may  sue  out  and  levy  an  attachment  upon  firm  assets  in  the 
hands  of  a  surviving  partner,  upon  what  grounds  must  he  proceed?  Must  he 
aver  and  prove  one  of  the  specific  grounds  of  attachment  laid  down  in  the 
statute,  or  will  it  be  sufficient  to  show  that  the  surviving  partner  is  acting  in 
violation  of  that  quasi  trust  imposed  upon  him  by  law  for  the  benefit  of  firm 
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creditors  ?    We  have  no  hesitation  in  saying  that  he  must  bring  his  case  strictly 
within  the  letter  of  the  statute." 

§  369.  Right  of  an  insolvent  debtor  to  prefer  creditors  in  Mississippi. 

The  next  assignment  of  error  is  based  on  an  exception  to  the  following 
instruction,  being  in  continuation  of  that  just  considered : 

"  5th.  The  latter  clause  of  this  issue  is  as  to  whether  or  not  the  disposition, 
made  by  the  defendant  of  the  assets  was  with  the  intention  of  giving  an  unfair 
preference  to  some  of  his  creditors  over  others.  It  is  difficult  to  determine 
what  particular  acts  will  constitute  such  preference.  I  am  of  the  opinion  that 
the  legislature  meant  something  by  this  expression,  but  it  has  never  been  con- 
strued by  the  supreme  court  of  the  state.  In  the  absence  of  such  construc- 
tion, I  will  instruct  you  that  when  a  debtor  is  insolvent,  and  knaws  that  he 
will  be  unable  for  a  great  length  of  time  to  pay  all  his  debts,  and  disposes  of  his 
means  to  one  or  more  of  his  creditors,  to  the  exclusion  of  others,  and  with 
the  design  that  those  unpaid  shall  remain  so,  it  will  constitute  an  unfair  pref- 
erence within  the  meaning  of  this  clause  of  the  statute.  You  will,  therefore, 
apply  this  rule  to  the  facts  in  proof  under  this  issue." 

The  language  of  the  Mississippi  code  of  1871,  describing  one  of  the  grounds 
for  which  an  attachment  might  issue,  was  that  "  the  debtor  has  assigned  or 
disposed  of,  or  is  about  to  assign  or  di|fpose  of,  his  property  or  rights  in  action, 
or  some  part  thereof,  with  intent  to  defraud  his  creditors -or  give  an  unfair 
preference  to  some  of  them."  Code  of  1871,  sec.  1420.  This  provision,  it  is 
said,  so  far  as  it  relates  to  an  "  unfair  preference,"  was  first  introduced  into 
the  statutes  of  the  state  by  the  code  of  1867,  article  2,  page  372.  It  is  said  by 
the  supreme  court  of  Mississippi,  in  Eldridge  v.  Phillipson,  58  Miss.,  270,  that 
"  the  right  of  a  debtor,  insolvent  or  in  failing  circumstances,  to  give  a  prefer- 
ence to  one  or  more  of  his  creditors,  if  it  be  bona  fide  and  with  no  intent  to 
secure  a  benefit  to  himself,  is  a  firmly  established  rule  in  the  jurisprudence  of 
this  state,"  and  many  cases  are  cited,  occurring  both  before  and  after  the 
adoption  of  the  code  of  1857,  in  support  of  the  statement.  It  was  well  settled, 
therefore,  that  whatever  else  the  prohibition  against  unfair  preferences  might 
be  supposed  to  include,  it  certainly  did  not  make  all  preferences  illegal.  But 
the  necessary  result  of  preferring  one  or  more  creditors  by  a  debtor  unable  to 
pay  all  would  be  that  the  rest  should  remain  unpaid,  and  for  an  indefinite 
length  of  time;  and  as  the  preference  is  supposed  to  have  been  designed,  it 
could  well  be  said,  in  every  such  case,  that  the  debtor  making  it  also  designed 
its  natural  and  expected  consequences.  It  follows,  therefore,  if  the  part  of  the 
charge  of  the  court  now  under  examination  be  correct,  that  all  preferences  are 
unfair,  and,  being  unfair,  are  illegal, —  a  conclusion  which  we  have  seen  is  op- 
posed to  the  settled  law  of  Mississippi. 

In  the  case  just  referred  to,  of  Eldridge  v.  Phillipson,  the  question  was  pre- 
sented directly  for  decision  for  the  first  time  to  the  supreme  court  of  that  state. 
It  was  then  decided  that  no  preference  could  be  held  to  be  unfair  which,  tested 
by  the  rules  of  law,  is  legal ;  and  that  as  to  be  illegal  it  must  be  fraudulent, 
and  as  all  fraudulent  dispositions  of  his  property  by  a  debtor  are  prohibited  ia 
other  words,  the  clause  relating  to  unfair  preferences  is  mere  surplusage.  This 
construction  is  confirmed  by  the  fact  that  the  words  in  question  have  been 
omitted  from  the  code  of  1880  by  the  legislature  of  Mississippi 

In  our  opinion,  this  interpretation  of  the  statute  is  correct,  and  we  accord- 
ingly adopt  it.  The  ruling  of  the  circuit  court  to  the  contrary  we  adjudge, 
therefore,  to  be  erroneous. 
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§  370.  A  rule  of  estoppel. 

The  cause  came  on  for  further  trial  upon  the  issues  raised  by  the  pleas  to  the 
merits.  Besides  the  general  issue,  the  defendant  pleaded,  as  to  the  note  for 
$6,000  made  by  Forbes  &  Fitzpatrick,  the  defense  of  the  statute  of  frauds ;  that 
the  alleged  promise  was  not  in  writing;  and,  also,  that  the  sole  consideration 
therefor  was  the  sale  to  him  by  Forbes  of  his  interest  to  the  partnership  of 
Forbes  &  Fitzpatrick;  and  that  the  promise  to  pay  the  same,  as  one  of  the 
debts  of  that  firm,  was  procured  from  him  by  means  of  false  and  fraudulent 
misrepresentations  made  to  him  by  Forbes  as  to  the  value  of  that  interest. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  there  was  evidence  tend- 
ing to  show  that,  although  the  original  assumption  by  the  firm  of  Fitzpatrick 
Brothers  of  the  debts  of  Forbes  &  Fitzpatrick  was  verbal,  yet,  that  afterwards 
it  was  repeated  in  writing  in  sundry  letters  by  the  defendant,  written  after  he 
had  full  knowledge  of  the  character  and  condition  of  the  assets,  property  and 
business  which  he  had  purchased  from  Forbes. 

The  court  instructed  the  jury  as  follows :  "  The  plea  of  the  defendant  alleges, 
as  to  the  $6,000  note  of  FoAos  &  Fitzpatrick,  that  its  payment  was  assumed 
as  part  consideration  of  a  purchase  by  him  from  Eugene  A.  Forbes,  and  that 
said  purchase  was  made  on  fraudulent  misrepresentations  as  to  the  character  and 
value  of  the  things  sold.  If  you  believe  this,  and  that  the  defendant  was 
thereby  injured,  you  will  deduct  from  said  note  the  amount  of  his  damages  by 
reason  of  such  misrepresentations,  unless  you  shall  find  that  the  defendant, 
after  he  had  a  full  knowledge  of  the  misrepresentations,  continued  to  recognize 
his  liability  to  plaintifiFs,  and  promised  to  pay  after  he  had  acquired  such 
knowledge,  in  which  case  he  will  be  estopped  to  make  such  defense." 

To  this  portion  of  the  charge  an  exception  was  taken,  and  instructions  of  an 
opposite  tenor  asked  to  be  given,  which  were  refused,  but  which  it  is  not  neces- 
sary to  notice  specially,  as  they  are  directly  negatived  by  the  instruction  given, 
and  are  disposed  of  if  that  be  correct.  And  of  its  correctness  we  have  no 
doubt.  A  subsequent  promise,  with  full  knowledge  of  the  facts,  is  certainly 
equivalent  to  an  original  promise  made  under  similar  circumstances ;  and  no 
one,  acting  with  full  knowledge,  can  justly  say  that  he  has  been  deceived  by 
false  representations.      Volenti  noiifit  injuria, 

§  371.  A  rule  of  practice  in  Mississippi, 

We  are  advised  that,  according  to  the  practice  in  Mississippi,  as  authorized 
by  its  statutes  (Code  of  Miss,  of  1880,  sec.  2434),  which,  by  sections  914  and 
915,  Kevised  Statutes,  are  adopted  as  the  practice  of  the  circuit  court  of  the 
United  States  in  that  district,  the  proceeding  which  resulted  in  the  verdict  sus- 
taining the  attachment,  and  the  verdict  and  judgment  on  the  merits  of  the 
cause  of  action,  are  separate,  and  consequently  may  be  separately  considered 
on  error.  The  judgment  on  the  plea  in  abatement  is  not  final  in  the  sense 
that  it  mav  be  reviewed  before  the  final  determination  of  the  cause;  but  a  writ 
of  error  upon  the  final  judgment  brings  up  the  whole  record,  and  subjects  to 
review  all  the  proceedings  in  the  cause.  As  we  find  no  error  in  the  personal 
judgment  against  the  defendant,  ascertaining  the  existence  and  amount  of  the 
debt  due  from  him,  and  awarding  execution  therefor,  the  same  will  be  affirmed ; 
but  the  judgment  overruling  the  pleas  in  abatement  and  sustaining  the  attach- 
ment must  be  reversed,  and  the  cause  remanded  with  instructions  to  set  aside 
the  verdict  upon  the  issues  arising  upon  the  pleas  in  abatement  of  the  writ  of 
attachment,  and  to  grant  a  new  trial  thereof. 

Judgment  accordi/ngly. 
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CRANE  V,  MORRISON. 
(District  Ck)urt  for  California:  4  Sawyer,  188-148.    1876.) 

Opinion  by  Hoffman,  J. 

In  the  case  of  Henry  0.  Hyde  v.  Lewis  Baker,  Jr.,  this  court  had  occasion 
incidentally  to  consider  what  are  the  rights  of  a  retiring  partner  who  has  as- 
signed his  interest  in  the  firm  assets  to  a  remaining  partner  upon  an  agree- 
ment by  the  latter  to  become  responsible  for  the  firm  debts. 

§  372*  Equity  of  retiring  partner  to  have  assets  applied  in  payment  of  firm 
debts  is  lost  where  new  rights  have  attached. 

There  seemed  to  be  much  reason  for  holding  with  Mr.  J.  Allen  in  Menagh  v. 
Whitwell,  52  N.  T.,  157-8,  that  even  where  there  was  no  express  stipulation 
for  the  application  of  the  joint  assets  to  the  payment  of  the  joint  debts,  the 
same  equity  might  exist  in  favor  of  the  retiring  partner  to  compel  such  appli- 
cation as  he  would  have  had  as  continuing  partner.  But  this  equit}"^  cannot 
exist  where  new  rights  have  attached  by  reason  of  the  change  of  interests,  as 
where  rights  of  individual  creditors  have'  accrued,  or  where  the  continuing 
partners  or  the  new  firm  have  disposed  of  the  property,  or  there  are  creditors 
of  the  new  firm.     9  Gush.,  563;  14  Gray,  534;  Dimon  v.  Hazard,  32  N.  Y.,  65. 

Statement  of  Facts. —  It  appears  in  the  case  at  bar,  that  on  the  2d  of  July, 
1875,  the  firm  of  Jessup  &  Stevens,  composed  of  William  H.  Jessup  and  Rus- 
sell Stevens,  was  dissolved  by  mutual  consent,  and  public  notice  given  thereof 
by  advertisement.  The  firm  property  was  divided  between  the  partners, 
Stevens  retaining  the  Cobb  Mountain  saw-mill  property,  and  Jessup  the  flour- 
mill  property  in  Lake  county.  Each  of  the  partners  agreed  to  assume  and 
pay  and  save  the  other  harmless  from  the  debts  contracted  in  respect  of  the 
property  of  which  he  became  the  separate  owner. 

Stevens  having  failed  to  comply  with  this  latter  part  of  the  agreement 
within  the  time  prescribed,  Jessup  notified  him  that  he  had  rescinded  the  con- 
tract. In  the  meantime,  and  before  any  default  on  the  part  of  Stevens  to 
fulfill  his  contract  had  occurred,  he  had  entered  into  a  partnership  with  one 
Marshall  to  run  the  Cobb  Mountain  saw-mill,  and  had  conveyed  to  him  one- 
third  of  that  property  for  $10,000,  $1,000  to  be  paid  in  cash,  and  the  remain- 
der in  the  manner  specified  in  the  agreement. 

On  or  about  the  17th  September,  1875,  the  defendant,  Morrison,  commenced 
an  action  against  Stevens  and  Jessup  on  a  promissory  note  for  $600,  made  by 
Stevens  and  indorsed  by  Jessup.  The  consideration  for  this  note  was  the 
payment  (in  effect)  by  Morrison  of  a  firm  debt  due  by  the  former  firm  of 
Stevens  <fe  Jessup  to  one  Mills. 

On  the  same  day,  an  attachment  was  levied  by  Morrison's  direction  on  the 
property  now  in  dispute.  The  property  seized  consisted  chiefly  of  lumber  at 
the  Cobb  Mountain  saw-mill,  and  claimed  by  and  in  the  possession  of  the  new 
firm  of  Stevens  &  Marshall.  It  still  remains  in  the  possession  of  the  sheriff 
(the  defendant  Ingram),  who  holds  it  under  that  attachment. 

On  the  29th  December,  1876,  Stevens  &  Marshall  were  adjudged  bankrupts, 
and  their  assignee  brings  this  suit  to  recover  the  property  referred  to. 

It  does  not  very  clearly  appear  whether  the  property  was  seized  as  the  prop- 
erty of  Stevens,  or  that  of  Stevens  <fe  Jessup,  or  that  of  Stevens  <fe  Marshall. 
The  right  to  hold  it  seems  to  be  defended  on  three  grounds: 

1.  That  by  the  rescission  by  Jessup  of  the  contract  between  him  and  Stevens 

the  property  which  had  been  divided  between  them  and  converted  into  the 
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separate  property  of  each  was  reconverted  into  joint  property,  and  became 
liable  for  the  joint  debts  of  the  dissolved  firm,  of  which  debts  the  promissory 
note  signed  by  Stevens  and  indorsed  by  Jessup  was  one. 

2.  That  as  some  of  the  property  was  the  joint  property  of  the  firm  of  Stevens 
<&  Marshall,  the  separate  creditor  of  Stevens  had  a  right  to  seize  and  sell  his 
interest  in  the  firm;  i.  a.,  the  balance  that  might  be  due  after  payment  of  the 
joint  debts. 

3.  That  the  property  was  in  part  at  least  the  separate  property  of  Stevens, 
and,  therefore,  liable  for  his  debts. 

§  378.  A  dissolution  of  a  parUiership  and  a  division  of  the  pa/rtnership 
assets  converts  those  assets  into  separate  property  of  the  part/ne7*Sj  andy  on  forma- 
tion of  a  new  firm  J  the  creditors  of  such  firm  are  to  he  preferred  to  creditors  of 
the  cid. 

1.  It  seems  to  me  unquestionable  that  the  agreement  between  Stevens  and 
Jessup  operated  not  only  a  dissolution  of  the  partnership,  but  a  conversion  of 
the  firm  property  assigned  to  each  partner  into  the  separate  property  of  the 
partner  to  whom  it  was  assigned.  Whatever  lien  or  equity  Jessup  might  have 
enforced  to  compel  the  application  by  Stevens  of  his  share  of  the  joint  assets 
so  coaverted  into  his  separate  property  to  the  payment  of  those  of  the  joint 
debts  which  he  had  assumed  (a  point  upon  which  it  is  unnecessary  to  express 
an  opinion),  it  is  plain  that  Jessup  would  have  had  no  such  right  as  against  the 
creditors  of  the  new  firm,  or  any  assignee  of  Stevens  for  value.  Before  de- 
fault made  by  Stevens  or  notice  of  rescission  by  Jessup,  the  latter  had  sold  a 
third  interest  in  the  property  to  Marshall,  with  whom  he  had  entered  into 
partnership,  the  partners  holding  the  whole  property  as  joint  assets  in  the  pro- 
portion of  their  respective  interests. 

The  adverse  and  paramount  right  of  Marshall,  and  of  the  creditors  of 
Stevens  &  Marshall,  had  therefore  attached,  and  Jessup  had  no  longer  any 
right  or  lien,  equitable  or  otherwise,  upon  the  property,  for  the  payment  of  the 
joint  debts  of  the  former  firm.  A  fortiori  the  property  which  had  thus  be- 
come the  property  of  the  new  firm,  and  primarily  liable  for  its  debts,  could 
not  be  taken  to  satisfy  the  claim  of  a  joint  creditor  of  the  extinct  firm,  even 
admitting  Morrison  to  have  been  such.  On  the  bankruptcy  of  the  firm  of 
Stevens  &  Marshall,  their  joint  property  passed  to  the  assignee  in  bankruptcy, 
to  be  applied  to  the  satisfaction  of  their  joint  debts.  The  balance  (after  satis- 
fjring  those  debts  and  adjusting  the  accounts  between  the  partners)  which 
may  be  due  to  Stevens  would  alone  be  subject  to  Morrison's  attachment.  As 
the  firm  is  admitted  to  be  insolvent,  no  such  balance  can  be  looked  for. 

§  374.  The  ri^ht  of  separate  creditors  of  partners  to  levy  on  the  firm-  prop- 
erty is  subject  to  the  right  of  firm  creditors  to  ha/ve  their  debts  satisfied  first^  and 
in  equity  or  bankruptcy  the  rights  of  the  latter  will  be  enforced  accordingly, 

2.  It  is  claimed  that  Morrison,  as  the  separate  creditor  of  Stevens,  had  a 
right  to  seize  all  the  property  of  the  firm  of  Stevens  &  Marshall,  although  he 
can  sell  only  the  defendant  partner's  interest,  and  that  the  sheriff  thereby  be- 
came tenant  in  common  with  the  other  partner.  In  the  case  of  Osborn,  As- 
signee, etc.,  V.  McBride,  3  Sawyer,  590,  this  court  had  occasion  to  consider  a 
question  nearly  similar.  In  that  case,  several  judgments  had  been  obtained 
against  each  of  two  partners,  for  separate  debts,  and  several  executions  issued. 
The  interests  of  both  partners  in  the  firm  assets  had  been  separately  sold  on 
execution,  and  bought  by  the  defendant  in  the  suit  brought  by  the  assignee  in 

bankruptcy  of  the  firm. 
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It  was  held  that  "  the  sale  on  execution,  of  either  or  both  of  the  partners' 
interests,  in  satisfaction  of  a  separate  debt,  gave  to  the  purchaser  only  an 
interest  in  the  assets  which  might  remain  after  the  payment  of  the  partnership 
debts.  The  fact  that  he  purchased  the  interests  of  both  the  partners,  sold  on 
separate  executions,  can  have  no  effect  to  enlarge  the  interest  of  either,  ac- 
quired on  the  separate  sale  of  that  interest.  He  took  merely  a  right  to  an 
account,  and  can  now  hold  the  partnership  assets  only  subject  to  that  account, 
and  in  entire  subordination  to  the  joint  creditors." 

It  was  further  held  that  partnership  debts  have  in  equity  and  by  the 
bankrupt  act  an  inherent  priority  of  claim,  to  be  discharged  out  of  partner- 
ship property,  and  as  between  a  firm  and  its  creditors  the  title  of  the  former 
is  not  divested  by  any  separate  transfers  to  strangers,  by  one  or  all  of  the 
partners,  in  payment  of  their  individual  debts,  or  by  proceedings  against  them 
separately  with  reference  to  their  individual  interests ;  and  when  there  has  been 
no  transfer  by  the  firm,  and  the  property  remains  in  specie  and  capable  of 
being  levied  upon,  it  may  be  followed  in  the  hands  of  those  claiming  by  such 
transfers  or  proceedings,  and  may  be  levied  on  by  a  judgment  creditor  of  the 
firm.    Menagh  v.  Whitwell,  52  K  T.,  149. 

But  even  admitting  that  the  rights  here  attributed  to  the  creditor  may  be 
doubtful,  and  that  his  remedy  is  to  be  sought  in  equity,  there  can  be  no  doubt 
that  where  the  separate  creditor  of  a  partner  has  taken  partnership  property 
in  execution  for  his  separate  debt,  the  other  partners  may  file  their  bill  against 
the  separate  creditor,  the  debtor  partner  and  the  sheriflf,  praying  a  general 
account  of  the  partnership,  and  the  payment  of  what  is  due  them,  and  that 
the  debtor  and  sheriflf  may  be  enjoined  from  proceeding  under  the  execution 
and  selling  the  stock  and  effects ;  and,  a  court  of  equity  will  give  relief  ac- 
cordingly, and  the  same  relief  is  given  in  favor  of  the  assignees  in  bank- 
ruptcy. CoUyer  on  Partnership,  sec.  831;  Taylor  v.  Field,  W^ts.  Partnership, 
p.  100;  15  Ves.,  559;  4  Ves.,  396;  and  see  Osbom  v.  McBride,  3  Saw.,  590. 

§  3  7  5.  Appointment  of  receiver  of  property  which  is  in  possession  of  the  sheriff 
in  another  suit  will  not  preclude  an  assignee  in  bankruptcy  from  recovering  the 
property  from  the  sheriff. 

It  is  urged  that  Jessup  has  filed  his  bill  in  the  fourth  district  court  in  this 
state,  against  Stevens,  Marshall  and  the  defendant 'Morrison,  praying  for  an 
accounting  of  the  copartnership  aflfairs  of  Jessup  &  Stevens,  and  for  the  ap- 
pointment of  a  receiver;  and  that  a  receiver  has  been  appointed  whose  posses- 
sion cannot  now  be  divested.  To  this  it  is  a  sufl&cient  answer  to  say  that  the 
receiver  is  not  in  possession;  the  property  sued  for  is  in  the  possession  of  the 
sheriflf,  who  holds  under  the  attachment  levied  in  the  suit  brought  by  defend- 
ant Morrison. 

On  the  whole  I  am  of  opinion  that  the  property  levied  on  by  Morrison  was 
the  firm  property  of  the  bankrupts,  Stevens  &  Marshall,  and  that  their  as- 
signee is  entitled  to  the  possession  of  it  for  the  purpose  of  converting  it  into 
cash,  and  satisfying  the  joint  creditors  of  that  firm.  The  right  of  Morrison 
under  his  attachment  to  any  balance  that  may  be  due  Stevens,  after  satisfying 

the  joint  creditors,  will  be  duly  protected  by  the  court. 
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IN  RE  SAUTHOFF. 
(District  Ck>urt  for  Wisconsin:  8  Bissell,  85-48.    1877.) 

Statement  of  Faots. —  Sauthoflf  and  Olson  were  partners  in  business,  and 
upon  the  dissolution,  January  27,  1876,  Olson  retired  and  Sauthoflf  continued 
in  the  business,  paying  to  Olson  certain  sums  in  mcfney,  and  in  the  notes  and 
accounts  of  the  partnership  and  in  his  own  notes,  and  assuming  the  debts  of ! 
the  firm.  In  March,  1876,  Olson  bought  a  homestead.  In  April  Sauthoff  be- 
came insolvent,  and  soon  afterward  proceedings  in  bankruptcy  were  instituted 
against  the  partnership.  The  assignee  seeks  to  subject  to  the  payment  of  the 
firm  debts  the  means  withdrawn  by  Olson  from  the  assets  of  the  partnership, 
and  as  much  of  them  as  were  devoted  to  the  purchase  of  the  homestead. 

Opinion  by  Dyeb,  J. 

In  a  case  where  a  copartnership  which  is  indebted  has  been  dissolyed,  the 
retiring  partner  withdrawing,  on  transfer  of  his  interests,  a  portion  of  the 
assets  or  capital,  and  the  transaction  being  followed  at  a  not  remote  period  by 
the  insolvenc}^  of  the  member  assuming  the  debts  and  continuing  the  business, 
it  is  the  duty  of  the  court,  when  called  to  consider  the  rights  and  liabilities  of 
the  parties,  to  look  cautiously  into  the  facts,  with  a  view  to  the  discovery  of 
any  possible  fraud,  and  the  correction  of  any  wrong  that  may  have  resulted 
to  creditors. 

§  376.  Partnership  creditors  have  an  ahaolute  priority  of  claim  upon  the 
partnership  property  for  the  payment  of  their  demands. 

The  principle  is  elementary  that  in  equity  partnership  creditors  have  an 
absolute  priority  of  claim  upon  the  partnership  property  for  the  payment  of 
their  demands,  and  that  the  interest  of  each  individual  partner  is  his  share  of 
the  surplus  after  payment  of  the  partnership  debts.  To  such  an  extent  has 
this  rule  been  carried  that  it  has  been  held  that  where  a  partner  sells  his  in- 
terest to  a  stranger,  or  it  is  sold  upon  execution  against  him,  his  right  to  have 
the  partnership  debts  paid,  and  his  liability  therefor  discharged  out  of  the 
property,  are  not  divested  by  the  sale,  and  that  such  a  sale  gives  to  the  pur- 
chaser only  such  an  interest  in  the  assets  as  may  remain  after  the  payment  of 
partnership  debts.  Menagh  v.  White  well,  52  N.  T.,  146;  Osborn  v.  McBride, 
16  N.  B.  R.,  22.  The  sale  of  partnership  property  by  one  of  a  firm  of  com- 
mercial partners  on  the  eve  of  his  insolvency  will  be  set  aside.  Saloy  v.  Al- 
brecht,  17  La.  Ann.,  75. 

The  appropriation  by  an  insolvent  firm  of  partnership  property  to  the  pay- 
ment of  the  individual  debts  of  one  partner  is  not  simply  void,  but  is  fraud- 
ulent, and  avoids  the  deed  of  assignment.  Wilson  v.  Robertson,  21  N.  T.,  587. 

§  377.  Bona  fide  dissolution^  unaccompanied  hy  improper  withdrawal  of 
assetSy  is  unassailable^  hut  otherwise  if  a  schema  for  enabling  partner  to  appropri- 
ate  assets  which  should  be  applied  to  pay  partnership  debls. 

Admitting  the  full  force  of  these  principles,  it  is  also  true  that  they  are 
not  so  enforced  as  to  operate  against  or  afifect  a  dissolution  of  copartnership 
made  in  good  faith,  and  which  is  unaccompanied  by  any  improper  withdrawal 
of  assets  beyond  the  reach  of  creditors. 

''  Tue  right  of  copartners  upon  dissolution  to  transfer  the  joint  property  to 

one  of  the  firm  is  clear  and  unquestionable.    The  efl^ect  of  such  a  transfer  as 

between  the  partners  is  to  vest  the  legal  title  to  the  property  in  the  individual 

partner,  with  a  right  to  use  and  dispose  of  it  as  his  separate  estate.     .    .    . 

If  in  such  transfer  there  is  no  fraud  and  collusion  between  the  copartners,  for 
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the  purpose  of  defeating  the  rights  of  the  joint  creditors,  and  the  transaction 
is  made  in  good  faith  upon  dissolution,  and  for  the  purpose  of  closing  the 
affairs  of  the  partnership,  the  joint  property  thereby  becomes  separate  estate^ 
with  all  the  rights  and  incidents,  both  in  law  and  equity,  which  properly  attach 
thereto."    Howe  v.  Lawrence,  9  Cush.,  555. 

These  are  principles  applicable  to  a  case  where  one  partner  retires  and  the 
other  takes  the  entire  property  and  assets ;  and  they  are  substantially  reiterated 
in  Sage  v.  ChoUar,  21  Barb.,  596,  and  in  Waterman  v.  Hunt,  2  R  L,  298.  See, 
also,  Dimon  v.  Hazard,  32  K.  Y.,  65.  Where,  however,  the  circumstances  of 
the  case  show  that  the  dissolution  of  the  partnership  is  a  fraud,  as  if  it  be  an 
incident  to  a  scHeme  for  giving  one  creditor  a  preference,  or  for  enabling  a 
member  of  the  firm  wrongfully  to  appropriate  assets  which  should  be  applied 
in  payment  of  partnership  debts,  or  where  the  conversion  of  joint  into  sepa- 
rate assets  is  a  result  contemplated,  and  is  the  motive,  or  one  of  the  motives,  of 
the  act  of  dissolving  the  firm,  the  act  may  be  avoided  by  the  joint  creditors. 
In  re  Waite  &  Crocker,  1  N.  B.  K.,  373. 

§  378.  27ie  right  of  parinerahip  creditors  to  foUow  assets  of  a  partnership 
that  has  been  dissolved  amd  subject  them^  although  invested  by  the  retiring  part- 
ner in  a  homestead. 

The  correctness  of  the  ruling  in  In  re  Boothroyd  &  Gibbs,  14  N.  B.  R.,  223, 
cannot  be  questioned,  namely :  "  That  the  purchase  by  an  insolvent  trader  of 
a  homestead  upon  the  eve  of  bankruptcy,  with  knowledge  of  his  insolvent  con- 
dition and  for  the  purpose  of  placing  the  property  beyond  the  reach  of  process, 
is  a  legal  fraud,  which  no  court  should  hesitate  to  hold  void  as  to  creditors.'' 
Advancing  a  step  further,  where  a  copartnership  is  insolvent,  or  is  possessed 
of  assets  not  more  than  adequate  for  the  payment  of  debts,  one  member  of 
the  firm  cannot,  upon  retiring,  rightfully  withdraw  beyond  the  reach  of  cred- 
itors and  to  their  injury  a  portion  of  the  assets  or  property,  and  make  a  per- 
sonal appropriation  of  those  assets  by  putting  them  in  the  shape  of  a  home- 
stead. 

Under  such  circumstances,  though  it  takes  the  form  of  a  homestead,  the 
property  is  as  much  within  the  reach  of  a  court  of  equity  as  before ;  and  no 
such  change  in  its  form  or  character  can  give  it  new  sacredness  or  endow  its 
possessor  with  new  privileges  in  its  ownership  or  use. 

§  3  7  9.  If  a  retiring  partner  takes  out  a  portion  of  the  assets  of  the  firm  for  his 
individual  tcse,  he  fnust  do  so  loithout  impairing  fund  for  payment  of  partner- 
ship creditors.     Mistake  of  judgment  will  not  protect  him. 

Keeping  in  view  the  principles  thus  stated,  the  question  now  is,  whether, 
upon  the  facts,  the  transaction  between  Sauthoff  and  Olson  is  one  which  must 
be  condemned  as  a  fraud  in  fact  or  law  upon  their  creditors. 

Without  referring  in  detail  to  the  circumstances  bearing  upon  the  point,  it 
may  be  first  stated  th^t  the  evidence  does  not  show  that  there  was  any  actual 
intended  fraud  in  the  act  of  dissolution.  Although  the  interest  of  the  retir- 
ing partner,  based  upon  the  estimated  value  of  their  assets,  was  greatly  exag- 
gerated, I  think  the  intent  of  the  parties  in  dissolving  their  business  relations, 
as  disclosed  by  the  testimony,  was  honest,  and  that  positive  bad  faith  is  not 
to  be  imputed. 

Admitting  this  to  be  true,  the  question  still  remains,  whether  their  actual 

*  pecuniary  condition  was  such  as  to  justify  the  withdrawal  by  Olson  of  the 

assets  which  were  taken  by  him  when  the  partnership  was  dissolved.    The 

amount  so  withdrawn  was  $2,400.    He  took  $2,650  in  book  accounts.    Of 
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these  he  collected  $1,400,  and  returned  the  balance  to  the  assignee.  It  is  true 
that  the  $1,000  paid  him  in  cash  by  Sauthoff  was  then  raised  by  loan  or  pledge, 
as  collateral  security,  of  a  mortgage  on  Sauthoflf's  homestead,  held  by  his 
brother.  But,  subsequently,  the  holder  of  that  mortgage,  as  such  security, 
having  obtained  judgment  against  Sauthoff  for  the  $1,000,  it  was  held  by  this 
court  that  Sauthoff's  brother,  as  the  assignor  of  the  mortgage,  stood  in  the 
position  of  a  surety,  and  was  entitled  as  such  to  protection ;  and,  there  having 
been  an  execution  levy  under  the  judgment  upon  Sauthofl's  stock,  it  was  or- 
dered that  the  $1,000  be  paid  in  full  from  the  general  fund ;  so  that,  ultimately, 
it  came  from  the  assets  of  the  concern,  and  to  that  extent,  in  fact,  diminished 
them.  Now,  the  question  is,  keeping  in  view  the  rights  of  creditors,  was  the 
actual  pecuniary  condition  of  this  firm  such  as  to  entitle  the  retiring  partner 
to  appropriate  the  amount  of  their  assets  which  he  in  fact  received,  and  to 
place  them  in  the  form  of  exempt  property? 

In  settling  this  question  the  principle  we  must  apply  is,  that  if  a  retiring 
partner  takes  out  a  portion  of  the  assets  of  the  firm  for  his  individual  use,  he 
must  do  so  without  impairing  the  fund  to  which  the  creditors  have  the  right 
in  equity  to  look  for  payment;  and  it  must  be  made  clearly  to  appear  that 
such  remaining  fund  is  ample.  If  such  partner  receives  more  than  his  interest 
in  the  surplus  after  payment  of  the  firm  indebtedness,  equity  must  treat  it  as 
a  wrong  to  creditors,  and  this  equity  cannot  be  avoided  by  the  fact  that  the 
partners  believed  that  enough  remained  to  pay  the  partnership  debts,  if,  in 
fact,  after  making  such  appropriation  in  favor  of  one  or  both  partners,  the  re- 
maining assets  prove  insufficient. 

The  results  to  be  reached  one  way  or  the  other  in  this  case  depend,  of 
course,  upon  what  shall  be  the  determination  as  to  the  sufficiency  of  the  as- 
sets of  the  firm  left  by  Olson  for  the  payment  of  the  partnership  debts.  On 
their  face,  the  book  accounts  of  the  firm  amounted  to  between  nine  thousand 
aud  ten  thousand  dollars,  and  this  was  the  value  placed  upon  them  by  the 
parties.  But  that  they  erred  greatly  in  judgment  is  demonstrated  by  the  fact 
that  only  about  $2,800  of  the  accounts  have  thus  far  proved  of  any  value,  and 
of  this  amount  the  assignee  has  received  about  $1,400,  the  bankrupt  Olson  re- 
taining the  balance.  What  further  moneys  may  be  derived  from  such  of  the 
accounts  as  are  uncollected  is  not  now  known. 

Concerning  the  value  of  the  stock  of  goods  of  which  the  parties  were  pos- 
sessed at  the  time  of  the  dissolution,  it  is  quite  impossible  upon  the  present 
testimony  to  arrive  at  a  satisfactory  conclusion.  Complications  in  this  connec- 
tion arise  because  of  the  fact  that  no  distinction  has  been  preserved  in  the 
bankraptcy  proceedings  between  the  debts  of  the  firm  and  those  incurred  by 
Sauthoff  subsequently  to  the  dissolution.  Goods  purchased  by  Sauthoff  on 
his  individual  credit  were  mingled  with  the  original  stock,  debts  were  paid  by 
him  from  the  common  fund,  without  regard  to  those  contracted  by  the  firm 
and  those  contracted  by  himself,  the  sale  made  by  the  assignee  included  goods 
on  hand  at  the  dissolution  and  those  purchased  subsequently,  and,  so  far  as 
distribution  has  been  made,  no  distinction  has  been  observed  between  the  firm 
creditors  and  the  subsequent  individual  creditors  of  Sauthoff. 

Of  course,  no  part  of  the  moneys  which  it  may  be  determined  Olson  should 

restore  can  rightfully  be  used  in  the  payment  of  individual  liabilities  incurred 

by  Sauthoff  subsequently  to  the  dissolution.     And,  in  view  of  the  necessity  of 

ascertaining  with  accuracy  the  value  of  the  assets  of  Sauthoff  &  Olson  at  the 

time  the  copartnership  was  dissolved,  I  shall  direct  a  further  reference  to  take 

801 


380-885.  PAETNERSHIP. 

testimony  upon  that  question.  Having  settled  the  principles  upon  which  the 
rights  of  the  parties  are  to  'be  determined,  upon  the  coming  in  of  that  testi- 
mony it  can  be  ascertained  what  amount,  if  any,  should  be  restored  to  the 
fund  by  Olson  for  application  upon  the  partnership  indebtedness. 

§  380.  Subsequent  dealings  with  (lie  remaining  pa/rtner  wiU  not  estop  cred- 
itors from  enforcing  their  claims  against  the  assets  withdrawn  iy  a  retiring 
partner. 

It  has  been  urged  by  counsel  for  respondent  that,  by  their  course  of  dealing 
with  Sauthoff,  selling  him  goods,  giving  him  fresh  credit  and  permitting  such 
goods  to  be  mingled  with  the  old  stock,  the  creditors  must  be  held  to  have 
ratified  the  transaction  between  Sauthoflf  and  Olson,  and  are  now  estopped 
from  asserting  a  claim  upon  the  property  withdrawn  by  the  latter  from  the 
assets  of  the  firm.  But  it  cannot  be  claimed  that  the  action  of  the  creditors 
operated  to  release  Olson  from  liability  for  the  firm  indebtedness,  and  I  fail 
to  see  how  their  subsequent  dealing  with  SauthofiF  so  far  sanctioned  the  appro- 
priation by  Olson  of  the  moneys  he  took  out  of  the  firm  as  now  to  deprive 
them,  if  it  shall  be  found  that  the  remaining  assets  were  insufficient  to  pay 
their  debts  in  full,  of  the  right  to  follow  those  moneys. 

The  present  order  will  be  that  the  case  be  referred  to  the  register  to  take 
testimony  and  ascertain  what  was  the  fair  actual  value  of  the  assets  of  the 
firm  of  Sauthoflf  &  Olson  at  the  time  of  the  dissolution  of  that  firm,  the  value 
of  the  stock  in  trade,  fixtures  and  book  accounts  to  be  separately  stated ;  also, 
to  ascertain  what  proportion  of  the  stock  of  goods  sold  by  the  assignee  was 
held  by  the  firm  at  the  time  of  dissolution,  and  what  was  the  amount  and 
value  of  the  goods  purchased  by  Sauthoflf  on  his  individual  account  subsequent 
to  the  dissolution. 

§  881.  In  general.—  The  rule  is,  that  partnership  creditors  shall,  in  the  first  instance,  be 
satisfied  from  the  partnership  estate ;  and  separate  or  private  creditors  of  the  individual  partners 
from  the  separate  and  private  estate  of  the  partners  with  whom  they  have  made  private  and 
individual  contracts ;  and  that  the  private  and  individual  property  of  the  partners  shall  not 
be  applied  in  extinguishment  of  partnership  debts  until  the  separate  and  individual  creditors 
of  the  respective  partners  shall  be  paid.     Murrlll  v,  Neill,  8  How.,  4M. 

§  883.  The  general  rule  in  bankruptcy  is,  that  the  property  of  partnerships  is  first  to  be  ap- 
plied to  the  discharge  of  the  partnersliip  debts,  and  the  surplus  only  is  to  be  applied  to  the 
individual  debts  of  any  one  partner.  But  if  it  be  necessary,  in  order  to  make  a  final  settle- 
ment of  aU  claims,  the  court  may  take  upon  itself  the  administration  as  well  of  the  part- 
nership estate  as  of  the  estate  of  the  bankrupt  partner.     Parker  v,  Muggridge,  3  Story,  834. 

§  888.  Partnership  debts  must  first  be  paid  out  of  partnership  property,  and  the  individual 
debts  out  of  the  individual  property.  But  where  by  a  bona  fide  transaction  the  property 
ceases  to  be  partnership  property,  and  becomes  individual  property,  it  is  not  liable  first  to 
partnership  debts.  Quere,  whether  it  should  not  be  first  applied  in  bankruptcy  to  the  pay- 
ment of  the  bankrupt's  individual  debts.    In  re  V^iley,  4  Biss.,  214. 

§  884.  A.  and  B.,  partners,  agreed  with  C.  in  writing  signed  by  them  individually,  and  pur- 
porting on  its  face  to  be  a  joint  and  several  agreement,  by  which  agreement  certain  bills  of 
lading  were  to  be  delivered  by  C,  to  said  partners,  and  they  were  to  account  to  him  for  the 
proceeds  of  the  bills  of  lading,  and  for  the  insurance  money  received  as  such  proceeds,  until 
certain  drafts  accepted  by  C.  were  provided  for,  the  bUls  of  lading  having  been  held  by  him  as 
security  for  such  acceptances.  The  goods  were  lost  at  sea,  having  been  insured  by  said  part- 
nership in  the  name  of  one  partner.  The  partnership  became  insolvent,  and  an  assignment 
was  made  by  A.  and  B.  of  their  partnership  and  individual  estate  for  the  benefit  of  creditors. 
Held,  that  C.  had  the  right  to  come  in  first  as  a  creditor  of  each  of  the  partners  individually, 
and  afterwards  to  come  in  upon  the  surplus,  if  any,  of  the  partnership  estate,  after  the  pay- 
ment of  the  partnership  debts.    Drake  v.  Taylor,  6  Blatch.,  14. 

§  885.  Where  an  administrator  of  an  estate  appropriates  the  funds  of  the  estate  to  the  use 
of  a  firm  of  which  he  is  a  member,  and  his  copartner  is  cognizant  of  the  transaction,  the 
firm  becomes  chargeable  as  trustees  for  the  amount  thus  loaned  to  the  firm  by  said  partner  as 
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administrator.    Where  the  administrator  dies  and  the  firm  becomes  bankrupt,  the  administra- 
trix cte  bonis  non  may  prove  a  claim  for  such  funds  against  the  estate  of  the  partnership  and 

of  the  deceased  administrator.    In  re  Jordan,  2  Fed.  R.,  819. 

g  8S6b  In  equity,  and  under  the  fourteenth  section  of  the  bankrupt  law,  partnership  cred- 
itors are  entitled  to  payment  out  of  partnership  assets  to  the  exclusion  of  separate  creditors. 
Collins  V.  Hood,  4  McL.,  186. 

§  887.  Where  a  partner  withdraws  from  a  firm,  without  any  formal  dissolution,  the  re- 
maining partner  takes  the  assets  clothed  with  a  trust  in  favor  of  the  firm  creditors,  and  upon 
bis  subsequent  bankruptcy  his  individual  creditors  have  no  claim  on  those  assets  as  against 
the  firm  creditors.    Jones  v,  Newsom,  7  Biss.,  831. 

§  888.  The  natural  presumption,  where  a  partner  pays  a  sum  of  money  to  his  private  cred- 
itor, who  is  also  a  creditor  of  the  firm,  is  that  he  means  to  pay  it  on  his  private  accounts,  un- 
less circumstances  vary  this  presumption.    Gass  v.  Stinson,  8  Sumn.,  98. 

§  889.  On  dissolution  of  a  partnership  in  case  of  insolvency,  the  rule  in  equity  is  that  the 
partnership  creditors  have  a  preferred  claim  against  the  partnership  assets  over  the  separate 
creditors  of  the  partners,  and  the  separate  creditors  of  the  individual  partners  have  a  like 
preference  over  the  partnership  creditors  against  the  separate  assets.  This  rule  is  incorpo- 
rated in  the  provisions  of  the  bankrupt  law.    In  re  Warren,  Da  v.,  830  (§g  11^24). 

§  800.  PriYate  creditors.—  The  proceeds  of  sale  of  the  individual  property  of  a  partner 
are  individual  assets,  and  must  be  first  applied  to  the  payment  of  the  individual  debts  of  such 
partner.    In  re  Estes,  6  Saw.,  459. 

§  891.  United  States  as  eredf  tor.— Where  it  was  alleged  that  A.  and  B.  were  x>art- 

ners,  and  after  A.'s  death  his  executors  appropriated  partnership  property  to  the  payment  of 
taxes  on  his  estate  and  in  expenses  of  administration,  be  being  at  the  time  of  his  death  in- 
solvent and  indebted  to  the  United  States  in  judgments  and  otherwise,  which  judgments 
were  a  lien  on  the  real  estate  of  A.,  the  lien  of  the  United  States  and  their  priority  of  pay- 
ment "w^re  not  thereby  a£Fected,  but  they  could  enforce  the  judgments  notwithstanding  the 
acts  of  the  administrators.    United  States  v,  Duncan,  4  McL.,  607. 

g  892.  Where  partnership  property  is  not  sufficient  to  pay  the  debts  of  the  firm,  the  priority 
of  the  United  States  does  not  reach  the  undivided  interest  of  one  of  the  partners  in  the  part- 
nership effects  if  he  is  indebted  to  the  United  States.  But  when  it  has  become  his  separate, 
individual  property,  the  rule  would  be  different.  ThB  true  test  is  whether  the  property  be- 
longed to  the  partnership  or  the  individual.    Ilnd, 

§  898.  Where  the  United  States  has  a  claim  against  a  partnership  composed  partly  of  for- 
eign and  partly  of  resident  members,  and  the  resident  members  become  bankrupt,  it  is  en- 
titled to  a  priority  of  payment  out  of  the  separate  estate  of  such  resident  partners.  United 
States  V.  Lewis,*  18  N.  B.  R..  88.  * 

§  894.  Where  a  partnership  firm,  being  indebted  to  the  United  States  for  duties,  makes  an 
assignment  of  all  their  effects  for  the  payment  of  their  debts,  for  which  the  social  fund  is  in- 
adequate, this  is  an  act  of  insolvency  quoad  the  social  fund,  under  the  act  of  congress,  which 
gives  the  United  States  the  preference  to  other  creditors  '*  in  all  cases  of  insolvency."  United 
States  V.  Shelton,  1  Marsh.,  517. 

g  895.  The  priority  of  the  United  States  does  not  extend  so  as  to  take  the  property  of  a 
partner  from  partnership  effects,  to  pay  a  separate  debt  due  by  such  partner  to  the  United 
States,  when  the  partnership  effects  are  not  sufficient  to  satisfy  the  creditors  of  the  partner- 
ship.     United  States  v.  Hack,  8  Pet.,  271. 

g  896. how  far  entitled  to  partnership  assets.— Judgment  against  an  individual  part- 
ner is  a  lien  against  the  real  estate  of  the  partnership,  subject  to  the  payment  of  the  firm 
debts,  and  subject  to  the  equities  of  his  partners.    Johnson  v.  Rogers,*  15  N.  B.  C,  1. 

g  897.  Where  the  interest  of  a  partner  in  the  joint  assets  of  a  firm  is  levied  on,  and  sold 
under  an  execution,  the  purchaser  acquires  only  an  interest  in  the  assets  which  remain  after 
the  payment  of  the  partnership  debts.  The  fact  that  he  purchased  the  interest  of  both  part- 
ners sold  on  separate  executions  can  have  no  effect  to  enlarge  the  interest  of  either  acquired 
on  the  separate  sale  of  that  interest.  His  rights  are  in  subordination  to  the  claims  of  the  joint 
creditors.     Osborn  v.  McBride,  16  N.  B.  R,  22;  8  Saw.,  590. 

g  898.  The  rule  that  prefers  partnership  property  to  the  payment  of  partnership  debts  is  for 
the  benefit  of  partners,  and  they  may  waive  it.  Held,  that  they  did  waive  it  by  giviog  their 
notes,  and  a  mortgage  upon  the  partnership  property  to  secure  them,  notwithstanding  the 
debts  for  which  the  notes  were  given  were  the  individual  debts  of  the  partners;  and  that  such 
mortgage  was  good  in  bankruptcy.    In  re  Kahley,  8  Ch.  Leg.  N.,  85;  2  Biss.,  888. 

g  899.  If  goods  are  delivered  to  a  consignee  to  sell,  and  are  taken  to  pay  his  debt,  the  seiz- 
ure cannot  be  justified  on  the  ground  that  he  was  a  partner,  for  partnership  assets  cannot  be 
taken  for  separate  debts.    Merrill  v.  Rinker,  1  Bald.,  528. 

g  400.  A  levy  of  execution  against  a  partner  upon  the  Joint  property,  real  or  personal,  of 
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the  partnership  is  a  levy  upon  the  interest  only  of  the  judgment  debtor,  if  any,  after  pay- 
fcnent  of  all  tl|e  partnership  debts  and  other  charges  thereon.  The  purchaser  at  such  execu- 
tion sale  takes  merely  the  unascertained  interest  in  the  property  which  the  judgment  debtor 
would  have  upon  final  adjustment  of  the  partnership  accounts.  The  sale  does  not  transfer 
any  part  of  the  joint  property  to  the  purchaser,  so  as  to  enable  him  to  take  it  from  the  other 
partners,  for  instance,  in  case  of  real  estate,  to  maintain  ejectment  for  it.  Clagett  v,  Kil- 
boume,*  1  Black,  846. 

§  401.  It  is  a  rule  too  well  settled  to  be  now  called  in  question,  that  the  interest  of  each 
partner  in  the  partnership  property  is  his  share  in  the  surplus,  after  the  partnership  debts 
are  paid ;  and  that  surplus,  only,  is  liable  for  the  separate  debts  of  such  partner.  United 
States  V.  Hack,  8  Pet.,  271. 

§  402.  Where  one  ])artner  becomes  bankrupt,  his  assignee  can  take  that  portion  of  the 
partnership  assets,  only,  which  would  belong  to  the  bankrupt  after  the  payment  of  all  the 
partnership  debts,  and  the  solvent  partner  has  a  lien  upon  the  partnership  assets  for  all 
the  partnership  debts,  and  also  for  his  own  share  thereof,  before  the  separate  creditors  of  the 
bankrupt  can  come  in  and  take  anything.     Parker  v.  Muggridge,  3  Story,  834^ 

§  403.  Partnership  creditors. —  Where  a  firm  carries  on  business  in  two  different  places 
under  different  partnership  names,  if  all  the  partners  are  the  same  they  are  the  same  firm, 
and  the  assets  of  both  nominal  firms  are  equally  applicable  to  the  payment  of  all  the  creditors. 
In  re  Williams,*  8  Woods,  493. 

§  404.  A  person  who  sell  goods  to  a  partner,  knowing  that  they  are  for  his  own  separate 
use,  has  no  right  to  charge  them  to  the  firm.    GuUat  v.  Tucker*  2  Cr.  C.  C,  83. 

§  405. claims  of  against  partner's  separate  estate.—  Query:  Wliether  under  the  bank- 
rupt act  the  creditors  of  a  partnership  can  be  allowed  to  prove  claims  against  the  separate 
estate  of  one  of  the  partners  to  receive  dividends,  in  concurrence  with  the  separate  creditors 
of  the  partner,  when  there  is  no  joint  estate  and  no  living  solvent  partner?  If  there  be  any 
joint  fund,  however  small,  such  proof  cannot  be  allowed,  although  such  fund  may  have  been 
created  by  the  separate  creditors  purchasing  some  of  the  partnership  assets,  actually  worth- 
less, for  the  purpose  of  creating  it;  for  if  there  be  a  joint  fund,  the  court  cannot,  under  the 
statute,  look  behind  the  fact,  to  inquire  how  it  has  been  produced.    In  re  Marwick,  Dav„  229. 

§  406. rights  of,  as  to  assignees. — Where  a  partnership  firm  assign  their  interest  in 

the  partnership  property  subject  to  a  stipulation  for  the  payment  of  the  partnership  debts,  a 
creditor  of  the  partnership  cannot  maintain  a  bill  against  the  assignees  to  obtain  a  direct  ap- 
propriation of  that  property  to  the  payment  of  the  firm  debts,  unless  it  be  shown  that  the  as- 
signment wae  intended  to  defraud  the  creditors.    Case  v.  Beauregard,*  1  Woods,  125. 

§407. exemptions. —  Partners  cannot  have  an  exemption  of  household  and  kitchen 

^furniture  out  of  property  belonging  to  a  bankrupt  partnership.     In  re  Ck>rbett,  5  Saw.,  206. 

g  408.  Partnership  effects  in  the  hands  of  the  assignee  in  bankruptcy  are  charged  with  a 
trust  or  equitable  lien  in  favor  of  joint  creditors,  and  the  partners  have  only  separate  inter- 
ests in  the  surplus,  and  cannot  claim  any  particular  article  as  exempt.  There  is  a  decided 
distinction  between  a  partner  and  a  tenant  in  common,  in  claiming  such  exemption.    IbicL 

§  409. lien  of. —  Where  partners,  acting  in  good  faith,  whether  before  or  after  the  dis- 
solution of  the  firm,  convert  the  joint  into  separate  property  in  whole  or  in  part,  the  creditors 
are  bound  by  that  action,  because  their  lien  depends  upon  that  of  the  partner  himself,  and  if 
he  has  in  good  faith  relinquished  it  they  cannot  revive  it.    In  re  Clap,  2  Low.,  168. 

§  410.  Partnership  debts  constitute  a  lien  or  equitable  charge  upon  whatever  partnership 
property  existed  at  the  time  of  the  dissolution  of  the  firm.    Fiske  v,  Gould,*  12  Fed.  R,  872. 

g  411.  Where  a  partnership  has  not  gone  into  liquidation,  a  simple  contract  creditor  of  the 
^firm  cannot  maintain  a  suit  to  subject  partnership  assets,  no  trust  having  been  declared. 
Case  V.  Beauregard,*  1  Woods,  125.    See  §§  856-60. 

§  412.  One  partner  may,  with  the  consent  of  the  other  partners,  assign  his  interest  in  the 
firm  to  pay  an  individual  debt.  The  partners  in  such  case  have  an  equity  to  have  the  prop- 
erty subjected  to  the  payment  of  the  partnership  debts,  and  to  this  equity  the  partnership 
creditors  may  be  subrogated,  unless  the  partners  themselves  waive  it.  The  creditors  as  sucb. 
have  no  lien  on  the  property.  They  can  only  operate  through  the  lien  of  the  partners,  and  if 
this  be  given  up  they  are  without  remedy,  unless  they  can  show  fraud.     Ibid, 

§  413.  Upon  the  dissolution  of  a  partnership  each  partner  has  a  lien  upon  the  partnership 
effects,  as  well  for  his  indemnity  against  the  joint  debts  as  for  his  proportion  of  the  surplus. 
But  the  creditors  of  the  partnership,  as  such,  have  no  lien  upon  the  partnership  effects  for 
their  debts.  Their  equity  is  the  equity  of  the  partners,  and  is  to  be  worked  out  through  the 
rights  of  the  latter.    Hoxle  v.  Carr,*  1  Sumn.,  178. 

§  414. what  fraud  on.—  If  a  surviving  partner  mingles  his  own  goods  with  those  of 

the  partnership,  so  that  they  cannot  be  distinguished,  an  appropriation  to  the  payment  of  his 
individual  debts  of  the  mingled  stock  to  the  extent  of  a  value  no  greater  than  would  be  al- 
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lowed  in  equity  to  individual  creditors,  in  marshaling  the  assets  for  distribution  between 
them  and  the  creditors  of  the  partnership,  is  not  in  any  view  a  fraud  upon  the  latter. 
McGioty  V.  Flannagan,*  16  Otto,  661. 

§  415.  A  Ixmafide  sale  for  valuable  consideration,  by  one  partner  to  another,  of  all  the  part- 
Denbip  effects,  vests  the  sole  title  in  the  latter  as  his  separate  estate ;  but  if  there  be  want  of 
good  faith  sufficient  to  raise  a  presumption  of  fraud,  equity  will  declare  the  assignment  void. 
The  insolvency  of  the  firm  and  of  the  members,  and  oven  a  knowledge  of  such  insolvency  by 
the  partners,  does  not  make  the  transaction  void;  but  where  only  five  days  intervene  between 
the  transfer  and  the  filing  of  a  petition  in  bankruptcy  by  the  partner  to  whom  the  property 
was  transferred,  the  conclusion  is  almost  irresistible  that  the  bankrupt  had  in  contemplation 
the  filing  of  the  petition  at  the  very  time  he  accepted  the  transfer,  and  the  transfer  is  void 
as  to  joint  creditors.    In  re  Byrne,*  7  Am.  L.  Reg.  (N.  S.\  499. 

§  416.  Where  two  partners  divided  their  stock  in  trade  and  afterwards  carried  on  separate 
establishments,  but  each  continued  to  use  the  firm  name,  Jield^  that  if  a  dissolution  was  not 
effected  by  such  arrangement,  a  mortgage  given  by  one  of  them  on  that  part  of  the  assets 
falling  to  him  in  the  division,  to  secure  an  individual  debt,  was  void  as  to  the  firm  creditors: 
and,  whether  a  dissolution  was  effected  or  not,  such  mortgage  was  fraudulent  and  void  as  to 
such  creditors,  if  intended  by  the  parties  to  prevent,  hinder  or  delay  them  in  the  collection 
of  their  claims.    Moline  Wagon  Co.  v.  Rummell,*  2  McC,  807. 

§  417.  Where  a  copartnership  is  insolvent,  or  is  possessed  of  assets  not  more  than  adequate 
for  the  payment  of  debts,  one  member  of  the  firm  cannot,  upon  retiring,  rightfully  withdraw 
beyond  the  reach  of  creditors,  and  to  their  injury,  a  portion  of  the  assets  or  property,  and 
make  a  personal  application  of  those  assets  by  putting  them  in  the  shape  of  a  homestead. 
Such  property  is  as  much  within  the  reach  of  a  court  of  equity  as  before.  In  re  Sauthoff, 
5  Cent  L.  J.,  864;  16  N.  B.  R.,  181.    See  §§  874-80. 

i^  418.  A  transfer  by  a  partner  of  his  firm  property  to  the  other  partners  is  not  such  a  trans- 
fer as  constitutes  a  fraud  upon  the  creditors  of  the  firm,  or  hinders  or  delays  creditors,  or 
constitutes  a  preference  contrary  to  the  provisions  of  the  bankrupt  act,  particularly  when  the 
firm,  or  members  composing  it,  are  solvent.    In  re  Munn,  7  N.  B.  R.,  468;  8  Biss.,  442. 

§  419.  Equity  will  not  sustain  an  agreement  between  partners,  if  the  firm  be  at  the  time 
insolvent,  by  which  the  whole  property  and  effects  of  the  firm  are  transferred  to  one  mem- 
ber; the  effect  being  to  defeat  the  equitable  preference  of  the  firm  creditors,  and  to  give  the 
separate  creditors  of  the  partner  accepting  such  transfer  a  preference  to  the  creditors  of  the 
company.     Collins  v.  Hood,  4  McL.,  186. 

§  420.  When  partners  are  in  fact  insolvent  they  should  be  considered  in  equity  as  holding 
the  partnership  effects  in  trust  for  the  benefit  of  the  firm  creditors,  and  that  they  cannot,  by 
a  transfer  of  the  interest  of  one  to  the  other,  defeat  this  trust.  In  re  Cook,  4  Ch.  Leg.  N.,  1 ; 
3  Biss.,  122. 

1^421.  A  sale  by  one  partner  to  his  copartner,  when  the  firm  is  insolvent  and  upon  the  eve 
of  bankruptcy,  which,  if  upheld,  would  operate  to  apply  the  property  of  the  retiring  partner 
to  the  payment  of  the  individual  debts  of  the  partner  purchasing,  is  presumptively  fraud- 
ulent as  to  the  firm  creditors,  and  the  courts  will  set  aside  such  sale  and  distribute  the  prop- 
erty as  firm  property  to  the  payment  of  the  firm  debts.  If  the  legal  effect  of  such  transfer 
would  be  to  change  the  order  of  payment,  and  prefer  the  private  creditors  over  the  firm  cred- 
itors, it  is  void  as  creating  a  preference  contrary  to  the  provisions  of  the  bankrupt  act,  section 
35.    Ibid. 

VII.  Actions. 

1.  Between  Partners. 

%  459.  In  general. — A  state  court  is  the  proper  tribunal  for  settling  the  affairs  of  a  partner- 
ship between  partners.  The  rights  of  partners,  as  respects  each  other,  will  not  be  adjudicated 
as  an  out-branch  of  a  proceeding  in  bankruptcy.    In  re  Lathrop,  5  Ben.,  199. 

§  428.  Where  a  party  claims  to  be  a  partner  in  a  lot  of  cattle  with  one  who,  as  he  believes, 
denies  his  interest,  he  should  come  to  an  understanding  with  the  latter  at  once,  and  bring 
his  suit  for  breach  of  partnership  agreement;  but  after  lying  by  for  four  years,  all  the  time 
under  the  belief  that  he  is  not  recognized  as  a  partner,  and  until  his  alleged  partner  Is  dead, 
he  cannot  set  up  a  claim  to  be  regarded  as  a  partner.    Rice  v.  Martin,  7  Saw.,  887. 

§  424.  A  promissory  not«  given  by  one  member  of  a  commercial  company  to  another  mem- 
ber, for  the  use  of  the  company,  will  sustain  an  action  at  law  by  the  promisee  in  his  own 
name  against  the  maker,  notwithstanding  both  parties  were  partners  in  that  company,  and 
the  money  when  recovered  would  belong  to  the  company.    Van  Ness  v.  Forrest,  8  Cr.,  80. 
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§  4So.  If  one  of  three  joint  defendants  pay  the  whole  debt  upon  a  joint  execution  for  a 
debt  contracted  by  them  jointly,  in  a  transaction  in  which  they  were  partners,  he  cannot,  at 
law,  recover  from  the  other  partners  their  respective  proportions  of  the  whole  debt  which  he 
has  thus  paid.    Riggs  v.  Stewart,  2  Cr.  C.  C,  171. 

§  426.  S.  and  H.  were  partners.  Upon  a  settlement  of  accounts  in  a  chancery  suit,  it  was 
ascertained  what  the  assets,  debts  and  estimated  surplus  were ;  it  was  ascertained  further 
that  S.  owed  H.  on  account  of  transactions  of  the  firm  a  certain  amount  exceeding  said  surplus, 
but  there  was  no  final  decree  ascertainiog  the  clear  assets  of  the  firm,  and  requiring  S.  to 
pay  any  finally  ascertained  sum  to  H.  In  a  suit  by  Q.  against  said  firm  as  guarantors  of  a 
debt  due  by  R.,  a  decree  was  rendered  directing  the  payment  by  said  firm  of  an  ascertained 
deficiency  remaining  after  recourse  against  R.,  and  the  same  was  paid  out  of  the  social  assets. 
S.  subsequently  went  into  bankruptcy,  and  H.  claimed  a  lien  upon  the  individual  estate  of  S. 
by  right  of  subrogation  to  G.  for  half  of  the  debt  paid  out  of  said  firm  assets.  It  was  held 
that  if,  in  the  suit  for  settlement,  a  final  balance  had  been  found  due  from  S.  to  H.,  and  a  de- 
cree  rendered  requiring  S.  to  pay  such  balance  to  H. ;  aod  afterwards,  upon  tlie  decree  of  this 
debt  to  O.,  H.  had  paid  it  out  of  his  individual  means,  then  H.  might  have  had  a  right  of 
subrogation  for  half  against  S.'s  individual  estate,  but  that  such  debt  having  been  paid  out  of 
social  assets,  H.  had  no  right  to  be  subrogated  to  the  rights  of  G.  Jn  re  Smith,*  16  N.  B.  R, 
118. 

§  427.  For  servlees. —  A  partner  cannot  maintain  an  action  at  law  against  his  copartners 
to  recover  for  services  rendered  the  partnership.     Taylor  v.  Smith,*  8  Or.  C.  C,  241. 

§  42$.  Evidence. —  In  an  action  at  law  by  one  partner  against  another,  the  partnership 
book  kept  by  the  defendant  is  not  evidence  against  the  plaintiff,  although  it  has  been  in  his 
possession.    Sutton  v.  Mandeville,  1  Cr.  C.  C,  2. 

%  429.  Action  at  law  before  final  settlement. —  Until  there  is  a  final  settlement  and  ad- 
justment of  all  accounts  between  partners,  and  a  balance  struck,  one  partner  is  not  permitted 
to  sue  the  others  either  at  law  or  in  equity  for  money  paid  by  him  on  account  of  tlie  partner- 
ship. Held,  accordingly,  that  a  suit  in  equity  could  not  be  maintained  by  a  partner  against 
his  copartners  to  recover  a  sum  which,  it  appeared  from  a  statement  signed  by  defendants, 
the  plaintiff  was  entitled  to  be  credited  with,  it  clearly  appearing  from  the  statement  itself 
that  it  was  not- intended  as  a  final  settlement,  and  the  biU  not  seeking  an  accounting  and 
final  settlement    Haider  man  v.  Halderman,*  Hemp.,  559. 

g  480.  An  action  at  law  will  lie  for  a  balance  found,  on  final  accounting,  to  be  due  by  the 
firm  to  one  of  the  partners.     Whether  a  bill  in  equity  will  lie  in  such  case,  guoere.    Ibid, 

%  481.  If  the  connection  in  a  joint  adventure  terminate  in  a  sale  of  the  property,  and  one 
appropriates  the  proceeds  to  his  own  use,  and  charges  himself  with  the  proportion  due  to  his 
associate  in  the  adventure,  an  action  on  the  case  will  lie  by  the  part  owner  for  his  portion. 
AUteVf  if  the  connection  does  not  terminate  with  the  sale,  in  which  case  account  rendered 
must  be  brought.     Hourquebie  v,  Giraixl,  2  Wash.,  212. 

§  482.  One  partner  cannot  maintain  an  action  at  law  against  his  copartner  unless  there  has 
been  an  express  promise  to  pay  a  balance  ascertained  upon  settlement  of  accounts  to  be  due. 
Pote  V.  Philips,*  5  Cr.  C.  C,  154. 

§  488.  Items  of  partnership  account  cannot  be  recovered  in  a  suit  at  law  by  one  partner 
against  the  other  if  the  joint  concerns  have  not  been  settled.  The  accounts  current  rendered 
by  each  to  the  other  are  admissible  in  evidence  to  show  by  the  admissions  of  the  parties  that 
the  items  are  not  items  of  partnership  account.     Barry  v.  Barry,  8  Cr.  C.  C,  120. 

§  434.  An  action  at  law  will  not  lie  between  partners  on  a  partnership  transaction  until  a 
balance  is  struck,  and  the  defendant  promises  to  pay  it.  Groldsborough  v,  McWilliams,*2  Cr. 
C.  C,  401. 

§  485.  For  an  aeconntlng. —  An  accounting  between  partners  cannot  be  had  on  affidavits 
on  an  interlocutory  motion ;  it  must  be  had  in  the  orderly  progress  of  a  suit  Wilkinson  v. 
Tilden,*  9  Fed.  R,  683. 

g  48tt.  Upon  a  bill  for  a  partnership  accounting  and  to  have  lands  of  the  partnership  sold, 
the  court  can  enforce  a  sale  of  lands  outside  of  the  district  by  obliging  the  parties  to  convey. 
Lyman  v.  Lyman,*  2  Paine,  11. 

§437.  A  mercantile  firm  being  desirous  of  obtaining  title  to  certain  valuable  property  upon 
which  they  held  a  mortgage  for  much  less  than  its  value,  a  scheme  was  devised  by  which, 
with  the  connivance  of  the  debtor,  they  should  obtain  judgment  for  more  than  the  actual 
amount  of  their  claim,  in  fraud  of  the  rights  of  other  creditors  of  the  mortgagor,  and  buy  the 
property  in  on  foreclosure.  The  partner  to  whom  was  intrusted  the  management  of  the 
affair,  instead  of  obtaining  title  to  the  property  for  the  firm,  secured  it  for* himself,  where- 
upon  one  of  his  copartners  sued  to  compel  him  to  account.  Held,  that  the  purchase  of  real 
estate  .was  outside  the  scope  of  the  partnership  business,  and,  both  for  that  reason  and  be- 
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eanse  the  transaction  was  a  corrupt  one,  in  carrying  out  which  no  aid  could  be  derived  from 
a  court  of  equity,  the  bill  could  not  be  maintained.     Wheeler  v.  Sage,*  1  Wall.,  518. 

§  4S8.  The  old  action  of  acconnt,  which  has  almost  totaUy  fallen  into  disuse,  cannot  be 
maintained  against  a  dormant  partner  who  has  had  nothing  to  do  with  conducting  the  busi- 
ness.   Spear  v.  Newell,*  2  Paine,  267. 

S$  439.  The  fact  that  a  balance  of  stock  on  hand  has  been  sold  to  a  new  company,  of  which 
defendant  is  a  member,  will  not  render  him  liable  to  an  aotion.    Ilnd, 

§  440.  Where  plaintiff  and  defendant  entered  into  an  agreement  to  buy  and  sell  real  estate 
and  divide  the  profits,  plaintiff  to  furnish  the  capital,  which  was  to  be  refunded  with  interest, 
and  defendant  to  perform  the  labor,  and  defendant,  after  refusing  to  sell  a  certain  piece  of 
land  which  had  been  bought  and  the  title  put  in  his  name,  until  it  deteriorated  in  value,  con- 
veyed it  to  plaintiff,  held,  that  plaintiff  could  maintain  a  bill  in  equity  to  have  the  real  estate 
sold  and  the  loss  or  profit,  if  there  should  be  a  profit,  divided ;  the  difference  between  the  pur- 
chase price  of  the  land,  with  interest  and  expenses,  and  the  sale  price,  to  constitute  the  profit 
or  Ices.    Olcott  v.  Wing,*  4  McL.,  15. 

§  441.  If  the  books  and  papers  of  a  firm  have  been  destroyed  or  suppressed,  false  entries 
made  in  them,  or  no  entries  made  by  the  partner  who  has  charge  of  thcfu  to  his  debit,  with  a 
view  to  fraud,  the  injured  partner  may  support  a  specific  charge  by  his  own  affidavit,  but  not 
by  one  which  specifies  no  amount  under  any  particular  item.  Askew  v.  Odenheimer,*  1  Bald., 
830. 

g  443.  On  bill  by  the  fraudulent  partner  for  an  account,  the  master  may  charge  him  on 
any  evidence  which  is  competent  or  admissible  as  proof  of  the  item ;  he  cannot  hold  the  in- 
jured partner  to  such  a  degree  of  proof  as  would  justify  a  charge,  under  ordinary  circum- 
stances, against  a  customer  or  partner;  there  must,  however,  be  some  proof.    Ibid, 

%  448.  Where  the  plaintiff  sued  for  a  certain  amount  as  his  share  of  the  profits  resulting 
from  a  joint  or  copartnership  transaction,  and  the  only  issue  raised  by  the . pleadings  was 
whether  or  not  plaintiff  and  defendant  were  jointly  interested  in  the  contract  and  plaintiff  en- 
titled to  one^half  the  profits,  and  no  accounting  was  asked  for,  none  is  necessary,  and  there 
is  no  occasion  for  a  reference.    McCormick  v.  Largey,*  1  Mont  Ty,  158. 

S  444.  To  enjoin. —  In  a  suit  to  enjoin  a  retired  partner  from  enforcing  a  claim  against  the 
new  firm,  accruing  subsequent  to  his  retirement,  on  the  ground  that,  after  collecting  the 
claims  and  paying  the  debts  of  the  old  firm,  a  statement  of  the  accounts  between  the  old 
and  new  firm  showed  a  balance,  exceeding  the  amount  of  defendants  claim,  in  favor  of  the 
new  firm,  held,  that  a  correct  computation  showed  the  balance  to  be  on  the  other  side,  and 
that  an  injunction  should  be  denied.     Nixdorff  v.  Smith,*  16  Pet,  132. 

g  445.  Upon  bill  for  a  partnership  accounting,  a  sale  of  stock  threatened  by  defendant 
may  be  restrained  temporarily  on  the  ground  that  the  injury  to  plaintiff  would  be  irreparable. 
Wilkinson  v,  Tilden,*  9  Fed.  R.,  688. 

§  440.  Equity  will  interfere  by  injunction  to  restrain  one  partner  from  violating  the  rights 
of  his  copartner,  even  when  a  dissolution  of  the  partnership  is  not  necessarily  contemplated. 
Marble  Ck>.  v,  Ripley,  10  Wall.,  880. 

§  447.  For  divsolation. —  Bad  character,  drunkenness  and  dishonesty  on  the  part  of  a  part- 
ner, if  proved,  make  a  strong  case  for  relief,  on  such  terms  as  equity  may  impose  for  the 
protection  of  both  parties,  in  a  suit  by  the  other  partner  to  dissolve  the  partnership,  but  they 
do  not  authorise  him  of  his  own  motion  to  treat  the  partnership  as  ended,  and  to  take  to  him- 
self all  the  benefits  of  the  joint  labors  and  joint  property.    Ambler  v.  Whipple,  20  Wall.,  546. 

§  448.  Necessary  partfos  In  suit  to  settle. —  Creditors  are  not  necessary  or  proper  parties 
to  a  suit  between  partners  to  wind  up  the  partnership.    Hoxie  v,  Carr,*  1  Sumn.,  178. 

g  449.  If,  in  a  bill  to  wind  up  a  partnership,  certain  of  the  original  partners  are  not  joined, 
and  to  join  them  as  defendants  would  oust  the  jurisdiction  of  the  court,  and  the  successors 
to  the  rights  (but  not  the  obligations)  of  certain  of  the  original  partners  are  joined,  there 
being  no  charge  of  fraudulent  confederacy  in  the  bill,  the  bill  should  be  dismissed,  both  on 
account  of  the  non- joinder  and  misjoinder.    Bank  v.  Carrollton  Railroad,*  11  Wall.,  624. 

§  450.  In  a  suit  to  settle  the  affairs  of  a  copartnership,  all  the  partners  or  their  representa- 
tives are  necesuur}'  parties.    Gray  v.  lArrimore,  2  Abb.,  543. 


2.  By  and  against  Partnera. 

§  451.  In  name  of  one  partner,  when  maintainable. —  When  each  of  two  partners  is  in  the 
hatnt  of  taking  to  different  parts  of  the  country,  for  sale,  articles  belonging  to  the  firm,  which 
when  taken  are  charged  to  the  person  taking  them,  and  he  is  considered  accountable  to  the  firm 
for  them,  hdd^  that  although  there  is  no  absolute  sale  of  the  property  to  the  person  taking  it, 
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it  18  in  his  custody  and  control,  and  he  is  a  trustee  of  it,  accountable  to  the  firm,  and  can 
maintain  an  action  for  its  loss  in  his  own  name.     Myers  v.  Cottrill,  5  Diss.,  465. 

g  4o2.  Where  a  member  of  a  partnership  makes  an  individual  contract  with  a  third  person, 
lie  may  sue  thereon  in  his  own  name  notwithstanding  the  correspondence  is  conducted  through 
the  firm  and  he  had  agreed  to  give  his  copartners  an  interest  in  the  contract.  Law  v.  Cross, 
1  Black,  583. 

§  458.  Where  a  contract  is  made  and  the  work  under  it  done  by  a  certain  person,  the  fact 
that  he  had  a  partner  interested  in  the  profits  of  the  contract  does  not  make  it  necessary  that 
such  partner  should  be  a  party  to  a  suit  upon  the  contract.     Simpson  v.  Baker,  2  Black,  581. 

§  454.  Against  one  partner. —  H.  drew  a  bill  of  exchange  on  "  B.  &  Co.,"  which  B.,  one  of 
the  firm,  accepted  for  the  accommodation  of  H.,  without  restriction,  and  without  the  knowl- 
edge or  consent  of  his  partners,  and  not  in  the  course  of  the  partnership  business,  by  writing 
the  name  of  the  firm  on  the  bill.  Heldf  that  a  recovery  could  be  had  against  B.,  as  sole  ac- 
ceptor, unc^er  a  count  in  the  declaration  stating  the  bill  to  have  been  drawn  on  B.  &  Co.,  and 
to  have  been  accepted  by  B.  by  the  name  and  style  of  B.  &  Co.,  by  writing  the  name  of  B.  & 
Co.  thereon.    City  Bank  of  Columbus  v.  Beach,  1  Blatch..  438. 

§  455.  effect  on  firm. —  Under  a  separate  commission  of  bankruptcy  against  one  part- 
ner, only  his  interest  in  the  joint  effects  passes.     Harrison  v.  Sterry,  5  Cr.,  2S9. 

§  456. when  bar  to  further  actlou. —  Under  the  common  law  rule  a  judgment  againat 

one  partner  on  a  partnership  note  merges  the  note  in  the  judgment,  and  tlie  judgment  is  a 
bar  to  an  action  against  the  others,  though  they  were  dormant  partners,  and  this  fact  was 
unknown  ^o  the  plaintiff  when  the  action  was  commenced.  But  by  the  statute  of  the  state  of 
Michigan,  known  as  the  joint  debtor  act,  the  common  law  rule  is  changed,  and  a  judgment 
may  be  obtained  against  one  of  several  joint  debtors,  and  the  demand  against  the  others  not 
sued  is  not  merged  in  the  judgment  against  the  one  brought  into  court.  Under  this  statute, 
a  judgment  against  one  partner  in  Michigan  is  not  a  bar  to  a  suit  against  the  others,  in  the 
same  state,  and,  giving  the  judgment  the  same  effect  and  operation  in  other  states,  it  is  no 
bar  to  such  a  suit  in  such  states.    Mason  v.  Eld  red,  6  Wall.,  231. 

§  457.  Where  a  judgment  has  been  obtained  against  one  of  two  partners  on  a  joint  prom- 
ise, an  action  at  law  against  the  partners  cannot  be  maintained  on  the  same  ground.  Sedam 
V.  Williams,  4  McL.,  51. 

§  458.  A  judgment  against  one  partner,  in  a  suit  against  him  and  two  other  copartners, 
merges  the  instrument  on  which  the  action  was  founded,  and  such  judgment  may  be  pleaded 
in  bar  to  an  action  on  the  instrument  against  one  or  all  of  the  partners.  Wood  worth  v.  Spaf- 
fords,  2  McL.,  168. 

§  469.  leyy  on  firm  property. —  A  court  of  equity  will  enjoin  the  levy  of  an  execu- 
tion against  one  partner  on  property  of  the  firm  in  which  it  is  admitted  he  has  no  interest 
which  can  pass  by  a  sale.     Cropper  v,  Coburn,  2  Curt,  465. 

§  400.  A  purchaser  under  an  execution  against  one  partner  becomes  a  tenant  in  common 
with  the  other  partners  in  an  undivided  share  of  the  land  purchased  subject  to  all  the  rights 
of  the  other  partners.  Until  the  partnership  debts  are  paid,  he  can  have  no  claim  but  on  the 
separate  interest  of  the  individual  partner  in  the  residue.  Gilmore  v.  North  American  Land 
Co.,  Pet  C.  C,  460. 

g  461.  Under  an  execution  against  a  member  of  a  firm  individually,  the  sheriff  may  seize 
the  goods  of  the  firm  and  sell  the  defendant's  moiety  in  them,  in  which  case  the  vendee  will 
be  tenant  in  common  with  the  other  partner.    United  States  v,  Williams,*  4  McL.,  236. 

§  462.  Unless  the  officer  levying  the  execution  can  make  an  arrangement  satisfactory  to 
himself,  he  has  a  right  to  take  the  whole  of  the  goods  into  his  possession  until  the  sale.  IbidL 

§  468.  Name. —  In  an  action  for  goods  sold  by  Tibbs  &  Company,  the  plaintiffs  must  prove 
themselves  to  be  the  firm  of  Tibbs  &  Company.    Tibbs  v,  Parrott,  1  Cr.  C.  C,  313. 

§  464.  The  names  of  a  firm  must  be  proved,  but  where  some  evidence  has  been  given  oa 
the  point  the  court  will  leave  it  with  the  jury.    Varnum  v,  Campbell,  1  McL.,  318. 

§  465.  Offset. —  Although  one  partner  is  bound  singly  to  pay  the  whole  of  a  partnership 
debt,  unless  he  compels  the  plaintiff  by  a  proper  plea  to  join  his  partner,  yet  he  cannot  when 
sued  alone  offset  a  debt  due  to  the  partnership,  as  he  is  not  entitled  to  the  whole  of  a  partner- 
ship debt    Jordan  v.  Wilkins,*  3  Wash.,  110. 

§  466.  In  an  action  to  recover  for  labor  in  packing  pork,  held,  that  the  defendant  might 
show,  under  the  general  issue  and  a  plea  of  payment,  that  plaintiff  was  a  partner  in  a  com- 
mission house  to  which  defendant  had  consigned  the  pork,  and  that  the  house  owed  defend- 
ant for  the  proceeds  of  sales  of  the  pork  an  amount  exceeding  plaintiff's  claim;  and  that  such 
facts  if  proved  would  be  a  defense.    Buckingham  v.  Burgess,*  3  McL.,  864. 

§  467.  One  who  obtains  employment  by  representing  himself  to  be  a  partner  in  a  certain 
concern  thereby  renders  his  claim  for  services  subject  to  an  offset  which  would  be  good 
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agaiust  a  partner  in  the  concern,  whether  or  not  he  is  in  fact  a  partner.    Buckingham  v. 
BuTgeas,*  3  McL.,  864,  549. 

§  468.  Creditor's  remedy  after  death  of  pari ner.— Upon  the  death  of  a  partner,  a  partner- 
ship creditor  may,  at  hia  option,  proceed  at  law  against  the  surviving  partner,  or  go  at  once 
into  equity  against  the  representatives  of  the  deceased  partner,  and  in  such  equity  suit  he 
may  and  should  join  the  surviving  partner,  as  well  as  the  representatives  of  another  deceased 
partner.    Nelson  v.  Hill,*  5  How.,  127. 

§  469.  Where  such  deceased  partner  was  a  member  of  two  firms,  the  creditors  of  both  may 
join  in  the  same  bill  and  make  the  other  partners  of  Both  firms,  or  their  representatives,  par- 
ties defendant,  so  that  a  proper  accounting  may  be  had.    Ibid. 

§  470.  Jarisdlctlon* —  Although  the  prolaate  courts  in  a  state  may  have  ample  power  to 
direct  the  application  of  copartnership  property  to  the  payment  of  the  debts  of  the  firm,  yet 
a  partnership  creditor  who  is  a  citizen  of  another  state  is  not  compelled  to  go  into  the  state 
tribunals  for  the  purpose  of  asserting  his  rights  to  sucli  property,  but  he  may  proceed  in 
equity  in  the  federal  courts,  the  marshaling  of  such  assets  being  one  of  the  original  subjects 
of  equity  jurisdiction.    Fiske  v,  Gould,*  12  Fed.  R,  872. 

§  471.  Against  firm  on  note  of  partner.—  If  a  person  advance  money  to  a  partnership  on 
the  note  of  an  individual  member,  knowing  it  is  to  be  used  for  firm  purposes,  he  cannot  sue 
the  other  partner.  If,  in  ignorance  of  the  fact  that  it  is  to  be  so  used,  he  advances  money  on 
such  a  note,  and  subsequently  sues  the  individual  partner,  he  cannot  afterguards  sue  the  other 
partner.     In  re  Herrick.*  13  N.  R  R,  812. 

§  472.  Against  firm  by  representatives  of  deceased  partner.— Declarations  of  a  deceased 
partner  as  to  the  extent  of  his  interest  in  the  partnership,  not  made  in  the  immediate  presence 
of  his  copartners,  cannot,  in  a  suit  by  his  representatives  against  his  copartners,  overcome  the 
8wom  statements  of  the  defendants  in  answers  responsive  to  the  allegations  of  the  bill. 
Moore  r.  Huntington,*  17  Wall.,  417. 

§  473.  A  suit  against  surviving  partners  by  the  administratrix  of  a  deceased  partner,  alleging 
the  plain  ciff  to  be  sole  heir  as  well  as  admin  is  tratix,  may  be  sustained  in  favor  of  plaintiff  as 
administratrix,  although  there  are  other  heirs  who  are  not  joined.    Ibid, 

§  474.  Pleading  and  practice. — Where  two  parties  are  sued  as  partners,  and  the  separate 
answer  of  one  alleges,  as  new  matter  in  defense,  that  the  defendants  were  for  a  short  time 
associated  in  business  under  said  firm  name,  but  that  one  furnished  all  tho  capital  stock,  and 
by  special  agreement  was  to  be  liable  for  all  debts  incurred,  and  that  the  other,  the  party 
answering,  was  to  receive  one-third  of  the  profits  in  compensation  for  his  services,  and  that 
plaintiff  Lad  actual  knowledge  of  said  agreement  while  in  tho  employment  of  said  partner- 
sliip,  it  was  held  that  the  new  matter  was  insufficient,  as  it  stated  facts  which  legally  consti- 
tuted a  partnership,  and  that,  in  order  that  the  special  agreement  should  affect  the  plaintiff, 
it  was  necessary  to  aver  that  plaintiff  had  notice  or  actual  knowledge  of  such  agreement 
before  the  liability  alleged  in  the  complaint  accrued.  The  allegation  tiiat  plaintiff  had  such 
knowledg^e  while  in  the  employment  of  said  partnership  was  too  vague.  Lomme  v,  Kintz- 
ing.*  1  Mont.  Ty,  290. 

§  475.  In  an  action  on  a  promissory  note  by  a  firm,  no  affidavit  by  the  defendants  having 
been  filed,  denying  their  signatures,  it  was  held  unnecessary  to  prove  the  partnership  of  the 
plaintiffs,  the  defendants,  by  their  remissness,  having  admitted  that.  Pratt  v,  Willard,  6 
McL.,  27. 

§  476.  Where  the  contract  shows  that  the  defendants  are  liable  jointly,  it  is  not  necessary 
to  allege  or  prove  a  partnership.     Kendall  v.  Freeman,  2  McL.,  189. 

g  477.  If  goods  sold  belonged  to  a  partnership  at  the  time  of  sale,  the  action  must  be  brought 
in  the  name  of  all  the  partners,  although  the  defendant  was  ignorant  of  the  partnership. 
Bennett  v,  Scott,  1  Cr.  C.  C,  330. 

^  478.  In  a  declaration  upon  a  bill  of  exchange,  payable  to  L.,  F.  &  Co.,  all  the  persons 
composing  the  firm  must  be  named,  with  an  averment  that  they  were  joint  partners  or  joint 
traders  under  the  name  ^nd  firm  of  L.,  F.  &  Co..  otherwise  the  bill  of  exchange  cannot  be 
received  in  evidence.    Lapeyre  v.  Gales,  2  Cr.  C.  C,  291. 

g  479.  In  genei^l,  in  a  bill  in  equity,  the  answer  of  one  co-defendant  is  no  evidence  against 
another.  But  this  rule  does  not  apply,  to  the  case  where  the  defendants  are  all  partners  in  the 
same  transaction,  for  in  such  case  the  answer  or  confession  of  either  is  evidence  against  the 
others.     Van  Reimsdyk  v,  Kane,*  1  Gall.,  630.  , 

§  480*  Where,  upon  a  submission  by  one  partner  of  all  matters  in  controversy  between  the 
partnership  and  the  person  entering  into  the  agreement  of  reference,  an  award  was  made  di- 
recting the  payment  of  money,  in  an  action  on  the  bond,  to  abide  by  the  award,  the  breach 
assigned  was  that  the  partner  who  agreed  to  the  reference  did  not  pay,  etc.  This  is  a  suffi- 
cient assignment  of  a  breach,  as  he  only  who  agreed  to  the  reference  was  bound  to  pay.  Kart- 
baas  17.  Ferrer,  1  Pet.,  222. 
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§  481.  The  declaration  in  an  action  against  one  partner  only  never  gives  notice  of  the  claim 
being  on  a  partnership  transaction.  The  proceeding  is  always  as  if  the  party  sued  were  the 
sole  contracting  party ;  and  if  the  declaration  were  to  show  a  partnership  contract,  the  judg- 
ment against  the  single  partner  could  not  be  sustained.    Barry  v.  Foyles,  1  Pet.,  SIX. 

§  482.  Where  suit  is  brought  upon  a  partnership  transaction,  against  one  of  the  partners, 
and  the  declaration  stated  a  contract  with  the  partner  who  is  sued,  and  gave  no  notice  that  it 
was  made  by  him  with  another  person,  evidence  of  a  joint  assumpsit  may  be  given  in  support 
of  a  declaration ;  and  the  want  of  notice  has  never  been  considered  as  justifying  an  exception 
to  such  evidence  at  the  trial    Ibid, 

g  488.  The  rule  that  the  answer  of  one  defendant  in  equity  is  no  evidence  against  a  co- 
defendant  does  not  apply  when  the  defendants  are  partners.  Van  Reimsdyk  v.  Kane,*  1  GalL, 
630. 

§  484. necessary  parties. — The  representatives  of  a  deceased  partner  need  not  be  made 

parties  to  a  bill  filed  by  the  surviving  partner,  as  they  have  no  claim  until  the  partnership 
debts  are  paid,  and  then  it  is  upon  the  surviving  partner  or  his  representatives.  Pagan  v. 
Sparks,  2  Wash.,  325. 

§  485.  Evidence. —  A  partnership  debt  may  be  given  in  evidence  to  support  a  several  as- 
sumpsit by  one  of  the  partners.     Eimondson  v,  B^rrell,  3  Cr.  C.  C,  22S, 

§  486.  The  interest  of  a  copartnersliip  cannot  be  given  in  evidence  on  an  averment  of  indi- 
vidual interest,  nor  an  averment  of  the  interest  of  a  company  be  supported  by  a  special  con- 
tract relating  to  the  Interest  of  an  individual.     Grave  v.  Boston  Marine  Ins.  Co.,  2  Cr.,  419. 

§  487.  Until  a  prima  facie  case  of  partnership  is  established,  the  declarations  of  one  of  the 
alleged  partners  that  the  other  is  a  partner  are  inadmissible.  Pleasants  v,  Fant,*  23  Wall., 
116. 

g  488.  A  deed  signed  *'  H.,  D.  &  Co."  is  admissible  in  evidence  as  the  deed  of  the  firm  upon 
proof  of  the  concurrence  of  its  members  not  signing  it.     Darst  v.  Roth,*  4  Wash.,  471. 

§  489.  Parties  cannot  give  their  private  conversations  or  correspondence,  with  one  another 
or  their  agent,  to  rebut  proof  that  they  were  partners  of  a  third  person,  or  held  themselves 
out  to  the  public  as  such.     Freeborn  v.  Smith,  2  Wall.,  160. 

§  490.  Where  the  evidence  shows  that  a  note  executed  by  a  member  of  a  firm,  in  the  firm 
name,  was  given  in  settlement  of  an  account  for  goods  sold  to  said  firm,  the  testimony  of  a 
person  that  said  party  executing  the  note  was  a  member  of  the  firm  when  the  goods  were 
bought  should  be  admitted.     Buck  v.  Smith,*  3  Colo.  T'y,  oOO. 

§  491.  Miscellaneous. —  Partnership  property  was  attached  by  the  marshal,  and  afterwards 
released,  upon  the  defendants  filing  a  bond  with  sureties  to  pay  the  amount  of  the  judgment 
that  might  be  recovered  against  them  in  the  suit  in  which  said  attachment  issued.  The  suit 
being  afterwards  dismissed  against  two  of  the  partners  upon  their  plea  to  the  jurisdiction  of 
the  court,  and  judgment  recovered  against  the  administrator  of  the  third  partner,  upon  an 
objection  that  the  judgment  recovered  was  not  such  as  described  in  the  bond,  it  was  held 
that  any  judgment  which  would  have  bound  the  property,  if  it  had  remained  under  attach- 
ment, would  bind  the  obligors  in  the  bond,  in  a  case  where  the  suit  was  commenced  against 
the  partnership  upon  a  partnership  contract,  and  the  property  attached  was  partnership  prop- 
erty.   Inbusch  V.  Farwell,  1  Black,  56S. 

§  493.  Where  a  suit  was  brought  against  a  partnership,  and  one  partner  pleaded  an  adjudi- 
cation of  bankruptcy,  and  the  court  directed  a  stay  of  proceedings. as  to  him,  and  rendered 
judgment  for  the  plaintiff  to  be  enforced  against  the  partnership  property,  and  the  individual 
property  of  the  other  partner,  it  was  held  that,  if  error,  it  was  such  as  neither  appellant 
could  complain  of.     Lomme  v.  Kintzing,*  1  Mont.  T*y,  290. 


3.  Against  Estates  and  liepresentatives  of  Deceased  Partners, 

§  498.  The  payment  of  a  bill  of  exchange  may  be  enforced  in  equity  against  the  executors 
of  a  deceased  partner,  or  joint  contractor,  when  the  survivors  are  insolvent.  Van  Reimsdyk 
V.  Kane,*  1  Gall..  630. 

§  494.  In  such  case  no  decree  need  be  had  against  the  survivors  if  their  insolvency  is  appar- 
ent.   Ibid, 

%  495.  Witnesses. —  One  partner,  who  is  jointly  liable  with  the  others,  is  a  good  witness 
against  them  in  a  bill  in  equity.    Ibid, 

§  496.  Pleading.—  A  bill  to  charge  the  executors  of  a  deceased  partner  with  a  partnership 
debt  must  expressly  charge  an  insolvency  of  the  survivor.  Van  Reimsdyk  v.  Kane,  1  Ghdl., 
371. 
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§  497. neeessarjr  parties. — To  a  bill  in  equity  brought  against  the  estate  of  a  deceased 

partner  to  recover  a  debt  due  from  the  firm,  the  surviving  partners  should  be  made  parties. 
If  they  are  out  of  the  jurisdiction  the  court  may  dispense  with  their  being  made  parties,  but 
it  is  a  matter  in  the  sound  discretion  of  the  court  whether,  under  all  the  circumstances,  it 
ought  to  do  so  or  not    Vose  v,  Philbrook,*  3  Story,  335. 


VIIL  LiikiiTSD  Pabtnebships. 

SmocARY — Payment  of  share  in  m^c^andise,  §  49S. —  Certificate,  §  499. —  Liability  of  special 

partner^  §  503.-7-  Custom  of  generaUpartnerSy  g  501. 

§  498.  Under  the  provision  of  1  Revised  Statutes  of  New  York,  764,  section  2,  relating  to 
limited  partnerships,  requiring  the  special  partner  to  contribute  his  share  of  the  capital  **m 
actual  cash  payment,"  and  granting  him  an  exemption  from  liability  beyond  the  fund  *'so 
contributed  by  him,'*  and  requiring  a  certificate  to  be  filed  stating  the  amount  contributed  by 
each  special  partner,  accompanied  by  an  affidavit  stating  that  the  sums  specified  in  the  cer- 
tificate to  have  been  so  contributed  ''have  been  actually  and  in  good  faith  paid  in  cash,"  if 
part  of  a  special  partner's  contribution  to  the  capital  stock  is  made  in  merchaudise  he  will  not 
be  entitled  to  any  of  the  benefits  of  the  act,  although  the  certificate  states  the  facts  as  they 
are.    Jn  re  Merrill,  g§  503-505. 

^  499.  A  provision  of  the  statute,  requiring  the  certificate  to  state  '*  the  amount  of  capital 
which  each  special  partner  shall  have  contributed  to  the  common  stock,"  is  not  satisfied  by  a 
certificate  that  the  special  partner  had  contributed  '*  $1,000  in  cash  and  about  $3,000  of  effects 
and  property,  the  exact  amount  of  which  is  yet  to  be  ascertained."    Ibid, 

§  500.  A  provieion  of  a  statute  regulating  limited  partnerships,  that  the  general  partners  only 
shall  be  authorized  to  transact  business  and  to  bind  the  firm,  does  not  enable- the  general  part- 
ners to  bind  the  special  partner  by  transactions  beyond  the  scope  of  the  partnei*ship  business. 
Taylor  v.  Rasch,  §§  506,  507. 

§  501.  The  scope  of  the  business  of  a  limited  partnership,  as  specified  in  the  partnership 
articles,  cannot  be  changed  or  enlarged,  so  as  to  a£Fect  the  special  partner,  by  any  departure 
therefrom  by  the  general  partners,  no  matter  how  common  or  long  continued,  if  not  con- 
sented to  or  known  and  acquiesced  in  by  the  special  partner.    Ibid, 

[Notes.—  See  §§  50S-513.] 

IN  RE  MERRILL. 
(Circuit  Court  for  New  York:  13  Blatchford,  221-233.     1874.) 

Opinion  by  "Woodruff,  J. 

Statement  of  Facts. —  The  firm  of  Merrill,  Wilder  &  Co.  were  charged  by 
a  creditor  with  having  committed  acts  of  bankruptcy,  and  in  the  petition  it 
was  averred  that  the  firm  was  composed  of  William  G.  Merrill,  David  Wilder, 
Villars  Merrill,  Junior,  and  George  J.  Letch  worth,  all  general  partners  therein. 
The  application  for  a  decree  adjudging  them  bankrupts  was  resisted  by  Letch - 
worth,  only  on  the  ground  that  he  was  not,  and  had  never  been,  a  general 
partner,  but  was  only  a  special  partner  in  the  firm,  and  that  the  copartnership 
was  a  limited  copartnership,  formed  under  the  provisions  of  the  statutes  of  the 
state  of  New  York,  wherein  he  was  in  nowise  liable  for  the  debts  of  the  firm 
otherwise  or  beyond  the  capital  he  had  contributed  to  the  common  stock.  The 
district  court  held  him  to  be  a  general  partner,  and  adjudged  all  the  partners 
bankrupt,  and  that  adjudication  Letchworth  seeks  to  review  and  reverse  in 
this  court.  His  petition  of  review  states  the  facts  upon  which  the  adjudication 
proceeded,  and,  as  the  allegations  of  the  petition  are  not  denied,  they  are  to  be 
deemed  admitted  for  the  purposes  of  the  review. 

The  only  facts  which  I  deem  it  material  to  notice,  and  upon  which  the  peti- 
tion will  be  disposed  of,  are,  that  the  parties  attempted  to  form  a  limited  part- 
nership in  which  Letchworth  should  share  in  the  profits  of  the  business  to  be 
carried  on,  and  have  the  immunities  which  the  statutes  authorizing  such  co- 
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partnerships  allow,  and  yet  not  contribute,  nor  be  bound  to  contribute,  his  share 
of  the  capital  in  cash.  They  entered  into  articles  of  copartnership  containing 
numerous  details  touching  the  business  to  be  carried  on,  stipulating  that  each 
of  the  four  partners  should  share  equally  in  the  profits  and  losses  of  the  busi- 
ness. The  consideration  for  which  Letchworth  was  to  be  thus  admitted  to 
membership  in  the  firm,  and  permitted  to  share  the  profits,  was  that  he  should 
contribute  to  the  common  stock  $1,000  in  cash,  and,  in  addition  thereto,  "  the 
entire  inventory  on  hand,  of  the  effects  and  property  belonging  to  him,  lately 
owned  and  used  by  M.  Alden,  .deceased,  and  said  Letchworth,  supposed  to  be 
about  $8,000."  To  carry  their  purpose  into  effect  they  signed  and  filed,  as  re- 
quired by  the  statute,  a  " certificate  of  limited  partnership"  (so  entitled),  in 
which,  among  other  proper  particulars,  it  was  certified  that  "  the  said  William 
6.  Merrill,  David  Wilder  and  Villars  Merrill,  Jr.,  shall  be  the  general  partners, 
and  the  said  George  Letchworth  shall  be  a  special  partner,  and  has  contributed 
to  the  common  stock  $1,000  in  cash  and  about  $8,000  of  effects  and  property, 
the  exact  amount  of  which  is  vet  to  be  ascertained."  To  this  certificate  was 
annexed  the  affidavit  of  William  G.  Merrill  that  Letchworth  "  has  actually 
contributed  the  sum  of  $1,000  in  cash  to  the  common  stock  of  the  said  firm, 
and  has  paid  in  the  same  in  good  faith." 

§  502.  New  York  statute  as  to  limited  partnerships. 

The  statute  under  which  the  parties  attempted  to  establish  a  limited  part- 
nership (1  R.  S.  of  N.  Y.,  764,  §  2)  provides  that  such  partnerships  may  consist 
of  general  partners,  responsible  as  general  partners  how  are  by  law,  and  "of 
one  or  more  persons  who  shall  contribute  in  acttcal  cash  payments^  a  specific 
sum,  as  capital,  to  the  common  stock,  who  shall  be  called  special  partners,  and 
who  shall  not  be  liable  for  the  debts  of  the  partnership,  beyond  the  fund  so 
contributed  by  him  or  them  to  the  capital."  It  then  requires  that  the  certifi- 
cate to  be  filed  shall,  among  other  things,  state  ^'  the  amount  of  capital  which 
each  special  partner  shall  have  contributed  to  the  common  stock,"  and  that 
there  shall  be  filed  with  the  certificate  an  affidavit  ^'stating  that  the  sums 
specijied  in  the  certificate  to  have  been  contributed  hy  each  of  the  special  partners 
to  the  common  stock  have  been  actually  and  in  good  faith  paid  in  cash." 

§  503.  Cont7'ihution  of  goods  in  the  formation  of  a  litnited  partnership^  when 
the  statute  requires  cash^  will  make  the  partners  general  partners^  although  the 
certificate  states  the  facts,  ' 

It  is  quite  certain  that  the  copartnership  which  these  parties  attempted  to 
establish  was  not  such  a^  this  statute  provides  for.  They  doubtless  act^ 
with  most  entire  fairness  and  integrity.  They  no  doubt  supposed  that  what 
they  did  sufficiently  satisfied  the  reason  and  intent  of  the  statute,  so  long  as, 
in  their  published  notice,  they  informed  the  world  that  the  capital  contributed 
by  Letchworth  to  the  common  stock  was  not  actually  paid  in  cash,  but  con- 
sisted in  part  of  property,  the  amount  of  which  was  not  yet  ascertained.  But 
this  was  not  in  compliance  with  the  statute,  and  neither  they  nor  the  court 
are  to  entertain  the  inquiry,  whether  a  statute  authorizing  just  such  a  part- 
nership as  they  entered  into,  and  securing  to  Letchworth  immunitj'^  for  the 
debts  of  the  firm,  would  not  be  a  better  statute  than  the  legislature  have  seen 
fit  to  enact.  In  general,  all  who  share  the  profits  of  the  business  of  a  copart- 
nership are  liable  to  its  creditors  for  all  of  its  debts.  The  statute  permits  the 
formation  of  a  copartnership  in  which,  as  to  one  or  more  of  the  members, 
there  shall  be  an  exemption  from  liability  beyond  the  fund  "  contributed  by 
him  or  them  to  the  capital."    The  express  condition  of  that  immunity  is  that 
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that  fond  be  contributed  ia  actual  cash  payments.  The  expression  ^^fund  so 
contributed,"  which  fund  is  made  the  limit  of  the  liability  of  special  partners, 
imports  contributed  "  in  cash."  It  was,  of  course,  competent  lor  the  legisla- 
ture to  have  authorized  such  partnership,  and  to  have  permitted  the  special 
partner  to  contribute  property  or  goods  at  a  just  valuation,  but  they  have  not 
done  so.  So  it  was  competent  to  have  permitted  a  contribution  of  part  cash 
and  part  goods  or  other  property,  but  for  reasons  concerning  which  we  are 
hardly  at  liberty  to  speculate,  this  was  not  done. 

§  504.  Parties  w?io  daim  under  a  statute  which  derogates  from  the  general 
rule  of  law  must  show  a  strict  compliance. 

We  are  bound  by  the  statute,  and  the  parties  cannot  claim  under  the  stat- 
ute, which  derogates  from  the  general  rule  of  law,  without  showing  a  strict 
compliance  with  the  statute.  They  cannot  be  permitted  to  say  that  it  was 
just  as  well  for  the  firm  and  for  its  creditors  to  have  a  contribution  of  goods 
at  their  fair  value  as  to  have  cash.  The  legislature  saw  fit  to  require  that  he 
who  contributed  capital  to  be  employed  in  the  joint  business,  to  be  the  basis 
or  consideration  of  his  participation  in  the  profits,  should,  in  order  to  the  lim- 
itation of  his  liability  for  debts,  pay  aU  of  that  contribution  in  money,  before 
the  partnership  should  be  deemed  formed;  that  that  money  should  ba  under 
the  exclusive  control  of  the  general  partners;  that  they  should  be  at  liberty 
to  invest  or  employ  it  as  in  their  discretion  they  saw  fit,  for  the  benefit  of  the 
firm  and  its  creditors;  and  that  no  one  should  be  permitted  to  share  profits  on 
the  basis  of  a  contribution  of  goods  or  property,  and  yet  be  entitled  to  limit 
his  liability  for  debts.  It  is  unnecessary  to  vindicate  the  statute,  and  yet  it  is 
pertinent  to  inquire— ^ can  a  person  be  permitted,  under  such  a  statute,  to  put 
in  $100  cash,  and  a  stock  of  good^  estimated  at  $50,000,  be  permitted  to  share 
profits  on  the  basis  of  a  contribution  of  $50,100,  to  capital,  and  yet  be  not 
liable  for  the  debts? 

§  505.  Necessity  that  the  statement  of  ilie  amount  co?itributed  to  the  capital 
stock  shall  be  specific. 

I  am  decidedly  of  opinion  that  the  parties  failed  to  establish  a  limited  part- 
nership, and  that  they  were  always  general  partners.  I  may  add,  further, 
that  an  express  provision  of  the  statute,  that  the  certificate  filed  shall  state 
''  the  amount  of  capital  which  each  special  partner  shall  have  contributed  to 
the  common  stock,"  was  not  satisfied  by  a  certificate  that  Letch  worth  had 
contributed  "$1,000  in  cash  and  about  $8,000  of  effects  and  property,  the 
exact  amount  of  which  is  yet  to  be  ascertained." 

For  these  reasons  the  decision  of  the  district  court  was  correct.  Whether 
the  other  ground  of  the  decision  was  so  or  not  it  is  unnecessary  to  inquire. 
The  adjudication  isafflrmed,  with  costs. 

TAYLOR  V.  RASCH. 
(Circuit  Court  for  Michigan:  1  Flippin,  885-383.    1874.) 

Opinion  by  Lonoyear,  J. 

Statement  op  Facts. —  The  firm  of  Tillman,  Sillsbee  ife  Company  was  a 
limited  partnership,  and  was  composed  of  William  Tillman  and  Charles  £. 
Sillsbee  as  general  partners,  and  John  S.  Newberry  as  special  partner.*  What- 
ever the  proo&  show  as  to  the  general  partners  being  parties  to  the  arrange- 
ment for  exchange  of  patronage  between  them  and  the  defendants,  or  as  to 
what  the  particular  character  of  that  transaction  was,  one  thing  is  certain, 
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and  that  is,  there  is  no  proof  or  pretense  that  the  special  partner  was  m  any 
way  privy  to  the  arrangement,  or  knew  of  it,  or  in  any  way  assented  to  it. 

§  606.  The  capital  of  a  special  partner  in  a  limited  partnership  is  protected 
agai^ist  contracts  out  of  the  scope  of  the  business  made  hy  the  general  partners. 

It  is  contended,  however,  that  by  the  statutes  of  Michigan  the  general  part- 
ners had  authority  to  bind  the  firm.  The  statute  referred  to  is  as  follows: 
"  Section  3.  The  general  partners  only  shall  be  authorized  to  transact  busi- 
ness, to  sign  for  the  partnership,  and  to  bind  the  same."  1  Compiled  Laws  of 
1871,  p.  520,  sec.  1569.  The  effect  of  the  statute  is  simply  to  exclude  the 
special  partner  from  active  participation  in  the  business  of  the  firm;  and  as  to 
the  general  partners,  it  confers  no  authority  upon  them  to  transact  business, 
sign  for  the  partnership,  and  to  bind  the  same  in  any  manner,  or  to  any  ex- 
tent whatever,  be\^ond  the  purposes  and  scope  of  the  partnership.  Therefore, 
conceding  that  the  arrangement  in  question  was  made  with  the  general  part- 
ners, as  claimed  in  the  answer,  if  it  was  not  within  the  scope  and  purposes  of 
the  partnership,  it  was  wholly  unauthorized,  and  therefore  void.  This  brings 
us  to  the  second  and  only  remaining  issue  made  by  the  answer. 

The  scope  and  purposes  of  the  partnership  are  specified  in  the  articles  as 
follows: 

2d.  "That  the  general  nature  of  the  business  to  be  transacted  by  said  part- 
nership is  the  purchase,  sale  and  manufacture  of  all  kinds  and  descriptions  of 
furniture,  chairs,  upholstering,  furnishing  and  upholstered  goods,  lumber,  and 
all  kinds  of  articles,  merchandise,  tools  and  machinery,  used  in  such  manu- 
factures." 

Surely  it  does  not  require  argument  to  show  that  a  contract  for  the  purchase 
of  clothing  for  the  individual  general  partners,  or  otherwise,  does  not  come 
within  "  the  general  nature  of  the  business  to  be  transacted  hy  said  partner- 
ship," as  specified  in  the  articles. 

§  607.  Usage  of  general  partners  in  limited  partnership  to  engage  in  trans- 
actions heyond  the  scope  of  the  partnership  articles  cannot  affect  a  special  part- 
ner not  aware  of  and  not  assenting  to  sitch  usage. 

But  it  was  contended  that  such  had  been  the  usual  course  of  business  of  the 
firm,  and  proofs  were  adduced  tending  to  show  that  such  was  the  fact;  and  it 
was  argued  that,  therefore,  the  defendants  had  a  right  to  assume  that  the 
transaction  was  within  the  scope  of  the  partnership.  The  articles  of  copart- 
nership were  duly  filed  and  published  as  required  by  the  statute,  and  all  per- 
sons dealing  with  the  firm  were  bound  to  take  notice  of,  and  were  chargeable 
with  knowledge  of  their  contents.  Ko  departure  by  the  general  partners,  no 
matter  how  common  or  long  continued,  if  not  consented  to  or  known  and  ac- 
quiesced in  by  the  special  partner,  could  have  the  effect  tot  change  or  enlarge 
the  scope  of  the  business  as  specified  in  the  articles.  To  hold  the  contrary 
would  be  to  disregard  plain  provisions  of  law  for  the  protection  of  special 
partners  and  the  public,  and  would  make  a  limited  partnership  one  of  extreme 
hazard  to  the  special  partner. 

In  the  opinion  of  this  court,  overruling  the  demurrer  to  the  bill,  it  was  shown 
that  a  general  partnership  could  not  be  made  liable  upon  a  contract  by  an  in- 
dividual partner  out  of  the  scope  of  the  partnership  business.  The  same  prin- 
ciple of  law  that  protects  general  partners  from  liability  in  such  cases  protects 
the  capital  of  special  partners  in  a  limited  partnership.  Troubat  on  Limited 
Partnership,  sec.  377. 

It  results  that  the  complainant  is  entitled  to  a  decree  against  the  defendants 
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for  the  balance  of  the  account  of  Tillman,  Sillsbee  &  Co.  against  them  over 
and  above  the  $50  actually  paid  to  the  firm  by  one  of  its  employees  on  account 
of  defendants,  together  with  interest  on  such  balance  from  and  after  the  date 
of  the  last  item  in  the  account,  viz.,  June  8,  1870,  and  for  costs. 

The  balance  of  the  accouDt  as  alleged  in  tlie  biU  and  admitted  by  the  answer  was. . . .  $473  25 
Interest  from  June  S,  1870,  to  date,  October  19,  1874,  four  years,  four  months,  eleven 
days 144  47 


Total $617  73 

Decreed  accordingly. 

§  508.  What  constitutes. —  Partnerships  are  divided  into  general  and  limited ;  the  former  is 
where  the  parties  are  partners  in  aU  their  commercial  business;  the  latter,  where  it  is  limited 
to  some  one  or  more  branches  and  does  not  include  all  the  business  of  the  partners.  United 
States  Bank  r.  Binney,*  5  Mason,  176. 

g  509.  An  agreement  between  owners  of  vessels  to  form  a  line  for  carrying  passengers  and 
freight  between  New  York  and  San  Francisco  is  but  a  contract  for  a  limited  partnership,  and 
the  remedy  for  the  breach  of  it  is  in  the  common-law  courts.  Vandewater  v.  Mills,  19 
How.,  82. 

^dlO»  Notice  —  Articles  of  partnership.— All  persons  dealing  with  a  limited  partner- 
ship are  bound  to  take  notice  of  the  articles  of  partnership  when  duly  filed  and  published  ac- 
cording to  law,  and  are  chargeable  with  knowledge  of  their  contents.  Taylor  t;.  Rasch,  1 
Cent.  L.  J.,  655;  11  N.  R  R.  91.     See  g§  506-7. 

g  oil.  dissolation. —  In  publishing  notice  of  the  dissolution  of  a  limited  partnership 

before  the  time  named  in  the  certificate  of  its  formation,  pursuant  to  the  provisions  of  the 
statute  of  New  York(l  R.  S..  767,  g  24),  requiring  such  notice  to  be  published  **once  in  each 
week  for  four  weeks,"  when  any  day  of  the  week  is  taken  for  the  first  publication,  the  same 
day  of  the  week  must  be  taken  for  each  of  the  succeeding  publications.  Successive  publica- 
tions at  irregular  intervals,  field  not  to  be  good  simply  because,  by  dividing  the  time  covered 
by  the  publications,  beginning  with  the  date  of  the  first,  into  periods  of  seven  days  each,  it 
appeared  that  one  publication  was  made  during  each  of  those  periods,  although  five  publica- 
tions were  thus  made  and  more  than  four  weeks  elapsed  between  the  first  and  the  last.  In 
re  King,*  5  Ben.,  453. 

§  512.  Under  the  laws  of  New  York,  special  partners  must  contribute  in  cash  a  specific 
sum  to  the  common  stock  of  a  partnership,  and  the  certificate  must  state  the  amounts  each 
special  partner  has  contributed,  and  the  affidavit  must  state  that  such  sums  have  been  paid  in 
cash.  A  certificate  that  the  special  partner  ^as  contributed  a  certain  amount  in  cash,  and  a 
certain  amount  in  goods,  is  not  within  the  statute,  and  in  such  a  case  he  is  a  general  partner 
and  liable  as  such.    In  re  Merrill,  13  N.  B.  R.,  91.    See  §,^  502-5. 

§  513.  A  general  partnership  cannot  be  made  liable  upon  a  contract  by  an  individual  part- 
ner out  of  the  scope  of  the  partnership  business.  The  same  principle  of  law  that  protects 
general  partners  from  liability  in  such  cases  protects  the  capital  of  special  partners  in  a  lim- 
ited partnership.  No  departure  by  the  general  partners,  no  matter  how  common  or  long  con- 
tinued, if  not  consented  to,  or  known  and  acquiesced  in  by  the  special  partner,  can  change  or 
enlarge  the  scope  of  the  business  as  specified  in  the  articles.  Taylor  v,  Rasch,  1  Cent.  L.  J., 
555;  11  N.  B.  R.,  91.    See  §§  503-7. 


^  IX.  Miscellaneous. 

§  ol4«  Dormant  partners  -^  Secret  partnership. —  One  may  be  a  dormant  partner  although 
the  style  "&  Co."  is  used  in  the  firm  nama     Metcalf  v.  Officer,*  1  McC,  825. 

g  515.  A  secret  partnership  is  where  the  existence  of  certain  persons  as  partners  is  not 
avowed  or  made  known  to  the  public  by  any  of  the  partners;  even  if  some  of  the  partners 
intend  to  be  such  secretly  and  their  names  are  disclosed  against  their  will,  it  is  no  longer  a 
Nfcret  partnership.  United  States  Bank  v,  Bmney,*  5  Mason,  176.  See  Winship  v.  United 
States  Bank,  5  Pet,  559. 

g  oltt.  The  liability  of  a  secret  partner  arises  from  his  being  one  of  the  contracting  parties, 
and  being  benefited  by  the  profits  of  the  contract,  so  that  to  charge  a  secret  partner  for  debts 
contracted  in  the  name  of  the  firm,  it  is  necessary  to  show  that  such  debts  were  contracted 
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ia  the  name  and  business  of  the  firm,  or  that  the  secret  partner  had  an  interest  in  the  con- 
tract or  profits.    In  re  Muna,  7  N.  B.  R.,  468;  8  Bisa,  442. 

§  517.  The  firm  of  Munn  &  Scott,  together  with  several  others,  were  engaged  in  carrying 
on  the  elevator  business,  at  various  elevators,  as  partners  in  receiving,  storing  and  shipping 
grain,  the  profits  being  divided.  The  business  was  carried  on  under  the  name  of  Munn 
&  Scott.  The  two  parties,  Munn  and  Scott,  continued  to  do  business  outside  of  the  elevator 
business  in  their  firm  name.    Certain  notes  were  given  by  Munn  &  Scott,  and  for  non-pay- 

•  ment  of  these  within  fourteen  days  a  petition  was  filed  in  bankruptcy  against  the  various 
parties  engaged  in  the  elevator  business  under  such  name.  Held,  that  all  the  members  of  the 
elevator  firm,  except  those  whose  names  were  used,  were  silent  or  dormant  partners,  and  onl3' 
liable  as  such ;  and,  as  it  appeared  tliat  the  proceeds  of  the  notes  did  not  go  to  the  use  of 
the  firm  of  which  they  were  members,  and  that  they  were  not  given  for  the  benefit  of  the 
firm,  or  in  the  business  of  that  firm,  they  had  shown  a  sufficient  reason  for  not  voluntarily 
paying  the  notes  described  before  their  liability  should  be  judicially  determined;  and  that 
the  suspension  of  payment  for  fourteen  days  was  not  an  act  of  bankruptcy  within  the  niean- 
iDg  of  the  bankrupt  act.    Ibid. 

§  518.  A  secret  partner  is  not  liable  unless  money,  obtained  by  the  discount  of  a  note  which 
he  has  not  signed,  comes  to  the  use  of  the  secret  partnership.  Bank  of  Alexandria  r.  Mande- 
ville,  1  Cr.  C.  C,  575. 

§  519.  An  action  of  debt,  under  the  Virginia  law,  may  be  maintained  upon  a  promissory 
note  against  a  secret  partner  who  has  not  signed  it.    Ibid, 

%  520.  General  reputation,  while  not  admissible  to  prove  a  partnership,  is  admissible  to 
show  that  one  of  the  partners,  in  a  partnership  otherwise  proved,  was  a  dormant,  and  not  an 
ostensible,  partner.     Metcalf  v.  Officer,*  I  McC,  835. 

§  531.  It  was  agreed  between  A.  and  B.  that  A.  should  furnish  a  certain  amount  of  goods 
to  stpck  a  store,  which  B.  was  to  conduct  as  the  sole  person  interested  in  the  business;  that  B. 
should  be  at  liberty,  if  he  chose,  to  furnish  additional  goods;  that  the  net  profits  of  the  busi- 
ness should  be  divided  equally  between  them ;  A.  to  be  entitled  to  an  accounting  from  B.,  and 
to  have  the  right  to  sell  any  goods  in  the  store,  with  certain  exceptions,  to  his  friends  and 
customers.  The  business  was  carried  on  as  designed,  A.  and  B.  in  fact  furnishing  goods  in 
about  equal  amounts,  and  B.  was  ostensibly  the  sole  person  interested  in  the  business.  Held, 
that  A.  was  liable  as  a  partner  to  third  persons  dealing  with  B.    Bigelowv.  Elliot,*!  Cliff.,  28. 

§  522.  A.  and  B..  by  virtue  of  a  private  agreement,  became  partners  as  to  third  parties. 
The  contract  specified  no  firm  name,  but  allowed  each  partner  to  purchase  goods  on  his  own 
individual  credit  and  designated  B.  to  transact  the  business,  while  the  connection  of  A.  with 
the  concern  was  kept  secret.  B.  having  given  his  note  for  certain  goods  bought  by  him,  Jield, 
that,  while  no  recovery  could  be  had  against  A.  on  the  note,  B.  not  having  used  his  own 
name  as  a  firm  name  or  intended  to  bind  any  one  but  himself,  yet  the  note  was  not,  under 
the  circumstances,  to  be  considered  as  payment,  even  under  the  Massachusetts  rule  making 
the  giving  of  a  negotiable  promissory  note  prima  facie  evidence  of  payment  under  ordinary 
circumstances,  and  that  a  recovery  could  be  had  against  A.  on  the  general  counts,  upon  sur- 
rendering the  note.    Palmer  v.  Elliott,*  1  Cliff.,  63. 

§  523.  Assignment. —  Where  partners  assigned  the  partnership  property  in  trust  for  certat  n 
purposes,  and  submitted  their  affairs  to  arbitration  for  the  purpose  of  an  accounting  to  be 
made  in  conformity  with  such  assignment,  the  arbitrator  cannot  make  an  award  inconsistent 
therewith.     McCormick  v.  Gray.  13  How.,  27. 

§  524.  fraadalent  stipnlatlon  in. —  A  provisional  stipulation  in  a  deed  of  assignment, 

coercing  the  creditors  of  a  partnership  *'  to  delay  their  suits  '*  against  the  firm  or  else  forfeit 
their  claims  upon  the  fund  assigned,  is  fraudulent.     Marsh  v.  Bennett,  5  McL.,  117. 

8  525. t)f  partner's  interest  —  Rights  of  assignee.— Where  one  member  of  a  firm  had 

sold  to  a  third  person  an  interest  in  the  concern  upon  certain  payments  to  be  made,  it  ^was 
held  that  such  partner  could  not,  by  such  agreement  to  sell,  compel  his  partners  to  accept 
the  vendee  as  a  member  of  the  firm.     McNamara  v.  Gaylord,  1  Bond,  803. 

§  526.  The  assignee  of  a  bankrupt  surviving  partner  succeeds  to  the  rights  of  the  bankrupt 
as  such  surviving  partner.     Loveridge  v.  Larned,*  7  Fed.  R.,  294. 

§  527.  The  assignee  of  a  partner's  interest  in  the  partnership  obtains  only  an  equity  to 
share  in  the  surplus,  if  any,  of  the  firm  property  after  settlement  of  the  partnership  accounts. 
This  rule  applies  in  all  cases,  whatever  may  be  the  nature  of  the  partnership  property,  as,  for 
instance,  in  case  it  is  a  lease  of  a  railroad,  and  however  broad  may  be  the  language  of  the  as- 
signment. To  a  bill  to  enforce  such  an  assignment,  therefore,  all  the  partners  should  be  made 
parties.    Bank  v,  Carrollton  Railroad,*  11  Wall.,  624. 

§  528.  An  assignee  of  an  interest  in  a  partnership,  under  an  assignment  of  part  of  the  part- 
ners, not  consented  to  by  the  others,  is  not  a  partner,  and  cannot  dissolve  the  partnership  or 
maintain  a  suit  for  an  accounting ;  but  after  dissolution  he  may  maintain  such  suit,  although 
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one  of  the  defendants  had  no  notice  or  knowledge  of  his  interest.    Mathewson  v,  Clarke,*  6 
How..  122. 

g  529.  The  assi^ee  of  an  assignee  of  a  copartner's  interest  in  a  firm  formed  for  the  pur- 
chase and  sale  of  lands  may  maintain  a  bill  in  equity  against  the  other  partners  and  the  agent 
of  the  concern  to  discover  the  quantity  purchased  and  sold,  and  for  an  account  and  distribu- 
tion of  the  proceeds.    Pendleton  v,  Wambersie,*  4  Cr.,  78. 

§  530.  Partnership  settlement  —  Accounts—  Indemnity. —  In  a  settlement  made  between 
two  partners  residing  in  different  countries,  through  a  third  person  as  agent,  one  of  them  was 
credited  with  a  certain  agreed  sum  to  cover  a  liability  which  he  was  under  for  the  firm  as 
surety  on  certain  custom-house  bonds.  Afterwards,  by  the  death  of  such  partner  and  the 
e'ection  of  the  government  to  take  a  joint  judgment  on  the  bonds,  his  estate  was  exonerated. 
Held,  that  the  settlement  would  not  be  opened  so  as  to  allow  the  other  partner  to  recover 
back  one-half  of  the  money.    Bispham  v.  Price,*  15  How.,  102. 

§  531.  A  paper  containing  mutual  releases  and  assignments,  each  the  consideration  of  the 
other,  was  prepared  by  one  partner  and  signed  by  him ;  the  other  partner  received  a  copy 
without  objection,  and  promised  to  sign  it,  but  did  not.  Until  said  partner  had  signed  the 
paper  he  was  not  bound  by  it.     Ambler  v.  Whipple,  20  Wall.,  546. 

§532.  If  the  exception  from  the  operation  of  a  statute  of  limitations  of  merchants*  ac- 
counts applies  to  the  accounts  of  partners  inter  sese  in  any  case,  yet  it  does  not  include  their 
stated  accounts.    Bispham  v.  Price,*  15  How.,  162. 

g  583.  To  constitute  a  settled  account  between  partners,  all  parties  must  consent  to  it,  and 
this  consent  must  be  either  express  or  implied ;  and  in  the  absence  of  an  account  thus  settled, 
an  action  of  indebitatu8  assumpsit  will  not  lie.    Lamalere  v.  Caze,*  1  Wash.,  486. 

§  534.  In  stating  a  partnership  accouut,  if  one  partner  has  had  sole  charge  of  the  business, 
he  should  be  charged  with  the  total  capital  and  the  proceeds  of  sales,  and  credited  with  the 
cost  of  goods  disposed  of  by  him  and  which  are  included  in  the  capital.  Gunnell  v.  Bird,*  10 
Wall.,  304. 

§  53S.  If  a  partner  who  has  committed  frauds  on  the  firm  agrees  to  indemnify  the  injured 
party  to  his  satisfaction,  by  an  assignment  of  all  the  partnership  effects,  such  assignment 
will  be  construed  liberally  in  favor  of  the  latter,  and  will  be  reformed  in  equity  so  as  to  meet 
the  intention  of  the  parties.     Askew  v.  Odenheimer,*  1  Bald.,  880. 

§  586.  Expenses,  special  agrreements  as  to. —  Where  a  partnership  agreement  provided  that 
one  of  the  partners  should  be  entitled  to  a  certain  share  of  the  net  profits  of  the  business  after 
deductinp;  .  .  .  **  the  actual  expenses  that  may  appertain  to  the  goods  themselves,*'  it 
was  held  that  those  terms  included  taxes,  clerk  hire  and  advertising.  They  are  as  much  a 
part  of  the  actual  expenses  appertaining  to  the  goods  as  storage  commission  or  insurance, 
Foster  v.  Groddard  —  Qoddard  v.  Fester,  1  Black,  506. 

§  537.  Where  the  families  of  partners  were  supported  out  of  the  common  fund,  there  being 
an  understanding  that  no  charge  was  to  be  made  for  family  expenses,  held,  that  this  included 
expenses  of  children  during  their  minority,  but  not  advances  made  to  them  after  coming  of 
age.  Salaries  paid  to  children  as  clerks,  after  coming  of  age,  held  to  be  a  proper  charge 
against  the  partnership.     Lyman  v,  Lyman,*  2  Paine,  11. 

§  588.  A  stipulation  in  partnership  articles,  that  each  partner  shall  pay  his  own  Individual 
expenses,  Iield  not  to  include  expenses  when  traveling  on  the  business  of  the  firm.  Withers 
r.  Withers,*  8  Pet..  855. 

§  589.  Contracts  against  public  policy. —  Where  a  party  signed  an  administration  bond  as 
surety  of  one  of  the  partners  of  a  mercantile  firm,  who  was  administrator,  at  the  request  of 
the  members  of  the  firm,  and  upon  their  joint  representation  that  they  intended  to  make  the 
administration  a  matter  of  partnership  business,  to  take  possession  of  the  assets  of  the  in* 
testate,  and  share  as  partners  in  the  gains  and  losses  of  the  administration,  so  that  in  signing 
the  bond  he  became  surety  for  the  partnership,  and  not  merely  of  the  partner  who  was  ad- 
ministrator, the  transaction  was  against  the  policy  of  the  law,  and  illegal,  inasmuch  as 
administration  is  a  trust,  and  to  permit  the  appropriation  of  administration  assets  by  a  mer- 
cantile firm  is  a  breach  of  trust.  The  contract  cannot  therefore  be  enforced,  and  a  loss  sus- 
tained by  such  surety  upon  the  bond  cannot  be  recovered  from  the  firm.  Forsyth  v.  Woods, 
11  WalL,  484. 

§  540.  Liability  of  firm  on  separate  obligations  of  members. —  Where  money  was  bor- 
rowed by  certain  parties  as  copartners  upon  a  note  signed  by  such  partners  individually, 
but  the  money  was  borrowed  for  the  benefit  of  the  firm,  and  was  so  used,  the  liability  created 
is  a  firm  liability.    In  re  Thomas,  6  Cent.  L.  J.,  151 ;  8  Biss.,  189. 

ft  541*  In  single  transaction  — Parol  proof. —  A  partnership  may  exist  in  a  single  trans- 
action as  well  as  in  a  series.    In  re  Warren,  Da  v.,  820  (§$  119-24). 

§  94t.  There  may  be  a  partnership  in  buying  and  selling  lands,  and,  so  far  as  third  persons 
are  concerned,  it  may  be  proved  by  paroL    Ibid, 
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§  548.  Claim  of  firm  against  separate  estate  of  member.—  If  funds  of  a  partnership 
into  the  hands  of  one  of  the  partners  as  treasurer  of  the  company,  the  company,  in  case  of  the 
partner's  insolvency,  is  upon  the  footing  of  a  separate  creditor  and  entitled  to  repayment  of 
the  funds  out  of  his  separate  estate.     Brown  v,  Curtis,*  5  Mason,  431. 

§  544.  Notes  of  partnership.—  Gk>od8  ivere  bought  by  an  individual  and  he  gave  his  note 
for  them.  After  the  note  became  due  he  formed  a  partnership,  the  goods  were  put  into  the 
firm  business,  and,  by  agreement  between  the  partners  and  the  holder  of  the  note,  the  words 
**and  company"  were  added  to  the  signature  to  make  the  note  a  company  note.  Held,  that 
the  company  was  bound.     Crum  v.  Abbott,*  2  McL.,  233. 

§  545.  The  personal  note  of  a  partner  given  for  a  partnership  debt  is  not  a  payment  but  a 
renewal,  if  so  intended  by  the  parties.     Loveridge  v.  Lamed,*  7  Fed.  R.,  2d4. 

§  546.  Firm  name. —  If  partnership  articles  omit  to  provide  for  a  firm  name,  but  the  partners 
adopt  a  name,  which  they  use  in  their  transactions  generally  and  by  whlcli  they  are  known, 
such  name  becomes  the  legitimate  firm  name,  no  less  so  than  if  it  had  been  inserted  in  the 
partnership  articles.  Under  such  circumstances,  the  fact  that  the  firm's  bank  account  is  kept 
in  the  name  of  one  of  the  members,  and  that  they  stipulate  to  raise  money  for  the  firm  upon 
the  paper  of  one  indorsed  by  the  other,  or  in  such  other  shape  as  should  be  found  suitable, 
does  not  justify  the  assumption  that  the  individual  name  of  either  partner  is  or  can  be  used  as 
the  firm  name.    Le  Roy  v,  Johnson,*  2  Pet.,  186. 

§  547.  Where  the  name  of  one  partner  is  used  as  the  firm  name,  the  plaintiff,  in  order  to 
bold  the  firm  upon  the  signature  of  such  partner,  must  show  that  the  name  was  used  upon 
the  occasion  in  question  as  the  firm  name.  A  bank,  for  instance,  which  has  discouuted  notes 
so  signed  must  show  that  the  notes  were  offered  as  notes  binding  the  firm,  or  that  the  dis- 
counts were  made  for  the  benefit  and  in  the  course  of  business  of  the  firm.  It  is  not  sufficient 
to  show  merely  that  the  bank  acted  upon  the  belief  that  the  notes  bound  the  firm ;  nor  is  the 
mere  fact  that  the  discounts  so  procured  were  applied  to  the  use  of  the  firm  conclusive  that 
they  were  procured  on  account  of  the  firm,  although  a  strong  circumstance  tending  to  show 
it.  '  United  States  Bank  v.  Binney,*  5  Mason,  176. 

§548.  Partner's  knowledge  of  firm's  bnsloess,  presumptions  as  to.— In  a  civil  suit  by 
the  United  States  to  recover  of  two  members  of  a  firm  double  the  value  of  goods  illegally  im- 
ported, under  the  statute  of  1823,  the  knowledge  of  one  member  of  a  firm  that  the  goods  were 
subject  to  duties  raises  the  presumption  of  knowledge  of  such  fact  on  the  part  of  the  other 
members  of  the  firm ;  and  if  they  have  received  the  goods  and  disposed  of  them  in  the  usual 
course  of  business,  and  the  profits  are  divided,  a  jury  is  authorized  to  find  that  they  received 
them  knowing  that  they  were  illegally  imported  and  liable  to  seizure.  (Field,  J.,  dissented.) 
Stockwell  V.  United  States,  18  Wall,  581 ;  S.  C,  12  Int.  Rev.  Rec,  88. 

§  549.  It  is  presulned  that  all  partners  have  access  to  the  partnership  books  and  know  their 
contents,  but  the  presumption  may  be  rebutted.  Winship  v.  United  States  Bank,  5  Pet.,  529 
(§§  111-18). 

g  550.  A  partner  will  not  be  presumed  to  have  knowledge  of  the  contents  of  a  letter  written 
by  his  copartner  in  his  own  name  relating  to  both  private  and  firm  matters.  Rogers  v,  Batch- 
elor,  12  Pet.,  221  (§§  125-26). 

§  551.  Continuation  of  partnership  after  term  limited.— Where  a  partnership  expires  by 
limitation,  but  the  business  is  still  carried  on,  without  any  change  in^the  circumstances,  or  iu 
the  expressions  of  the  articles,  it  must  still  be  considered  as  conducted  on  its  original  prin- 
ciples, and  as  a  continuing  partnership.    Robertson  v.  Miller,  1  ICarsh.,  466. 

§  552.  If  a  partnership  is  continued  beyond  the  term  limited  in  the  partnership  articles  it 
is  presumed  to  be  continued  on  the  same  terms  as  before  in  respect  to  its  being  a  limited  or 
general  partnership.  Whether  or  not  it  is,  however,  is  a  matter  of  evidence.  United  States 
Bank  v.  Binney,*  5  Mason,  176.     . 

§  558.  Miscellaneous. —  A  judgment  was  confessed  by  a  partnership  and  an  assignment  of 
goods  made  to  the  plaintiffs  to  secure  the  judgment.  Afterwards  one  of  the  partners  had 
the  judgment  set  aside  as  to  him,  because  the  partner  confessing  had  no  power  to  bind  him 
by  such  confession.  The  assignment  was  held  void.  On  motion  of  the  plaintiffs,  the  judg- 
ment was  also  set  aside  as  to  the  other  partners,  and  suit  brought  on  the  original  notes.  Heldj 
that  the  judgment  was  properly  vacated  as  to  the  remaining  partners,  because  it  had  been 
released  as  to  one,  and  because  the  goods  assigned  to  secure  the  judgment  had  been  taken 
from  the  assignee  by  a  previous  mortgagee.    Clark  v.  Bowen,  22  How.,  270. 

§  554.  The  whole  arrangement  to  secure  the  debt  being  annulled,  the  original  indebtedness 
stood  revived  and  was  properly  enforced  by  judgment.     Ibid, 

§  555.  An  undertaking  by  all  the  members  of  a  firm  is  not  necessarily  the  contract  of  a 
firm.     Forsyth  V.  Woods,  11  Wall.,  484. 

§  556.  Where  a  mortgage  had'been  given  to  one  partner  to  secure  a  debt  of  a  firm,  and  after 
the  failure  of  the  firm  and  an  assignment  of  the  debt,  one  of  the  partners  entered  into  an  ar- 
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rangement  with  the  debtor,  without  the  consent  of  the  assignees,  by  which  he  took  negoti- 
able notes  for  the  debt  payable  on  time,  and  afterward  he  assigned  the  mortgage  to  the  other 
partner,  who  was  not  a  party  to  the  arrangement,  it  was  held  that  the  mortgage  was  not 
extinguished.    Osborne  v.  Benson,  5  Mason,  157. 

§5o7.  Where  money  belonging  to  A.  and  C,  arising  out  of  a  joint  transaction  between 
them,  has,  with  the  knowledge  by  B.  of  the  interest  of  A.  in  the  same,  been  placed  by  the 
agent  of  A.  and  C.  to  the  credit  of  B.  and  C,  who  are  partners,  and  C.  is  indebted  to  his 
partner,  B.,  B.  cannot  apply  the  money  of  A.  to  the  credit  of  C.  in  satisfaction  of  his  claim 
upon  him.    Vanderwick  v.  Summer!,  2  Wash.,  41. 

§  558.  A  separate  and  express  promise  by  one  copartner  to  pay  a  debt  of  the  firm  is  not  a 
promise  to  pay  the  debt  of  another  within  the  statute  of  frauds,  although  judgment  for  the 
same  debt  had  been  recovered  against  the  other  partner ;  and  forbearance  to  arrest  this  other 
partner,  at  the  request  of  the  former,  is  a  good  consideration  to  support  his  promise.  Rice 
V.  Barry,*  2  Cr.  C.  C,  447. 

§659.  The  signature  of  a  firm  to  a  paper  reciting  only  the  name  of  one  of  the  partners  binds 
the  firm.    George  v.  Tate,  12  Otto,  564. 

§  560l  If,  in  the  course  of  the  business  of  a  firm,  a  clerk  is  in  the  habit  of  signing  the  name 
of  the  firm  to  transportation  bonds  for  the  removal  of  spirits,  without  objection,  and  im- 
pliedly with  their  consent  and  approbation,  and  they  apply  for  and  obtain  permits  from  the 
collector,  from  time  to  time,  for  such  removal  of  spirits,  it  may  be  fairly  inferred  that  he  had 
the  requisite  authority,  and  the  signing  is  obligatory  on  the  members  of  the  firm.  United 
States  V.  Turner,  2  Bond,  879. 

§  561.  Any  partner  in  a  firm  may  be  the  agent  of  a  third  person  in  drawing  bills  in  favor 
of  the  firm,  for  advances  tnade  to  such  third  person,  under  an  express  authority.  Baring  v. 
Lyman,  1  Story,  896. 

§  562.  A  firm  may  negotiate  its  own  paper  to  one  partner,  and  the  latter  will  thereby  be- 
come the  owner  thereof.  So,  a  firm  may  take  a  separate  negotiable  security  from  one  of  its 
partners,  and  hold  and  use  the  same  for  its  own  purposes.  A  fortiori^  where  he  acts  as  the 
agent  of  third  persons.    Ibid, 
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PAYMENT  AND  SETTLEMENT. 


L  In  General.   What  Constitutes  Pay-  ] 
MBNT,  §§  1-186. 
IL  Appucation  op  Payments,  §§  187-222. 
III.  Recoveby  Back,  g§  228-255. 
IV.  Tender,  g§  256-272. 


V.  Accord  and  Satisfaction,  §§  278-279. 
VI.  Receipts,  §§  280-291. 
VII.  Settlement  and  Release,  §§  292^800. 
VIII.  Compromise,  §g  807-829. 


I.  In  General.    What  Constitutes  Payment. 
Summary  —  By  note,  §§  1-3,  6.—  Check  (m  a  hank,  §§  4,  5. 

§  1.  Contrary  to  the  doctrine  of  the  common  law,  the  rule  in  Maesachudetts  is,  that  when- 
ever a  party  bound  to  a  simple  contract  debt  gives  his  own  negotiable  security  for  it,  whether 
it  be  a  bill  of  exchange  or  promissory  note,  it  is  presumed  as  a  matter  of  fact,  in  the  absence 
of  any  circumstances  to  indicate  a  contrary  intention  of  the  parties,  that  the  bill  or  note  was 
given  and  received  in  satisfaction  and  discharge  of  the  pre-existing  debt  If  there  is,  how- 
ever, any  deception  or  fraud  in  the  giving  of  the  new  security,  or  if  it  was  accepted  without 
a  full  knowledge  of  the  facts,  or  under  a  misapprehension  of  the  rights  of  the  parties,  the 
plaintiff  or  libelant  is  not  bound  by  the  acceptance  of  the  note,  but  may  tender  it  backer  pro- 
duce it  at  the  trial,  to  be  canceled,  and  seek  his  remedy  on  the  original  contract.  Baker  «. 
Draper,  §  7. 

§  2.  A  receipt  of  payment  by  note  is  not  conclusive,  but  only  prima  facie  evidence  of  the 
payment  of  the  debt,  and  such  evidence  may  always  be  explained  by  other  extraneous  cir- 
cumstances showing  the  intention  of  the  parties  when  the  receipt  was  given,  and  that  there 
was  in  fact  no  actual  payment  of  the  debt.    Moore  v.  Newbury,  ^§  8.  9. 

§  8.  A  receipt  in  the  following  terms:  "Received  payment  by  note,"  does  not  extinguish  the 
debt  or  the  lien  of  the  original  account,  unless  there  is  evidence  of  a  manifest  intention  to 
take  the  note  as  sole  security.     Ibid, 

§  4.  A  check  on  a  bank  which  is  not  paying  specie,  drawn  by  A.  in  favor  of  B.,  on  account 
of  a  debt  due  from  the  bank  to  the  former,  is  not  payment  of  A.'s  debt  to  B.,  although  ex- 
changed at  the  bank  by  B.  for  a  certificate  of  deposit,  unless  A.  and  B.  so  agreed.  Downey 
V.  Hicks,  §§  10-12. 

§  5.  An  admission  by  A.,  after  the  maturity  of  the  certificate,  that  he  is  liable  to  make  it 
good,  conduces  to  prove  that  neither  the  check  nor  the  certificate  was  taken  in  payment,  and 
evidence  of  such  an  admission  is  admissible  in  suit  by  B.  against  A.  for  the  original  debt. 
Ibid, 

§  6.  The  taking  of  a  promissory  note  of  one  of  two  joint  debtors,  and  acknowledging  re- 
ceipt of  payment  on  the  bottom  of  the  account,  is  prima  facie  payment,  and  in  the  absence  of 
evidence  showing  a  contrary  intention  of  the  parties  will  be  deemed  payment.  Palmer  v» 
Priest,  §  13. 

[Notes.— See  §g  14-180.] 

BAKER  V,  DRAPER. 
(Circuit  Court  for  Massachusetts:  1  Clifford,  420-425.    1860.) 

Suit  in  personam  for  supplies.  Answer,  payment  by  promissory  note.  The 
note  was  brought  into  court  and  tendered  to  respondents. 

Opinion  by  Cliffoed,  J. 

It  is  insisted  by  the  respondents  on  this  state  of  the  case  that  the  note  was 
accepted  by  the  libelants  in  payment  of  the  bills  for  the  supplies  in  question, 
and  therefore  that  the  suit  cannot  be  maintained.  On  the  part  of  the  libel- 
ants it  is  denied  that  they  ever  received. the  note  in  payment,  and  they  insist 
that  the  whole  case  shows  that  it  was  not  so  agreed  or  intended  by  the  parties. 

§  7.    Unless  so  intended,  a  note  does  not  extinguish  a  debt. 

At  common  law  a  promissory  note  given  for  a  simple  contract  debt  does 
not  operate  as  a  discharge  of  the  original  obligation  or  constitute  a  paj^ment 
of  the  original  debt  unless  it  affirmatively  appears  from  the  evidence  that 
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such  was  the  intention  of  the  parties  at  the  time  it  was  given.  Holt,  C.  J., 
said  in  Clark  v.  Mundall,  1  Salk.,  124,  that  a  bill  shall  never  go  in  discharge 
of  a  precedent  debt  except  it  be  a  part  of  the  contract  that  it  should  be  so. 
Such  bill  or  note  of  the  debtor  himself  or  of  a  third  party,  say  the  supreme 
court  in  Downey  v.  Hicks,  14  How.,  249,  is  never  considered  payment  of  a 
precedent  debt  unless  there  is  a  special  agreement  to  that  eif ect.  Where  per- 
sons were  indebted  to  a  bank,  and  gave  their  promissory  notes  for  the  amount 
of  the  debt,  it  was  held  by  the  same  court  that  the  mere  acceptance  of  the 
notes  by  the  bank  did  not  necessarily  operate  as  a  satisfaction ;  and  whether 
or  not  there  was  an  agreement  at  the  time  to  receive  them  as  payment, 
or  whether  the  circumstances  attending  the  transaction  warranted  such  an 
inference,  was  a  question  of  fact  for  the  jury.  Lyman  v.  The  Bank  of  the 
United  States,  12  How.,  225.  Satisfaction  of  the  pre-existing  debt,  as  distin- 
guished from  an  actual  payment,  must  always  arise  from  the  agreement  of  the 
parties  and  not  from  the  new  security  given  for  that  purpose,  which  only 
operates  as  the  consideration  for  the  agreement.  Hence  the  agreement  must 
always  be  proved,  and  cannot  be  implied  by  law  in  a  case  where  there  are  no 
facts  or  circumstances  from  which  it  may  reasonably  be  inferred.  James  v. 
Hackley,  16  Johns.,  277;  Peter  v.  Beverly,  10  Pet.,  567  (Est.  of  Deo.,  §§  345- 
50);  Whitleck  v.  Van  Ness,  11  Johns.,  414;  Gallagher  v.  Koberts,  2  Wash., 
191. 

But  the  courts  of  this  state  have  adopted  a  different  rule,  and  the  question 
in  this  case  must  be  governed  by  the  rules  of  law  which  prevail  in  the  juris- 
diction where  the  transaction  took  place.  Whenever  a  party  bound  to  a  sim- 
ple contract  debt  in  this  state  gives  his  own  negotiable  security  for  it,  whether 
it  be  a  bill  of  exchange  or  promissory  note,  it  is  presumed  as  a  matter  of  fact, 
in  the  absence  of  any  circumstances  to  indicate  a  contrary  intention  of  the 
parties,  that  the  bill  or  note  was  given  and  received  in  satisfaction  and  dis- 
charge of  the  pre-existing  debt.  That  rule  was  adopted  at  a  very  early  period 
in  the  history  of  the  state,  and  has  been  followed  by  such  repeated  decisions 
that  it  must  be  regarded  here  as  the  settled  law  upon  the  subject.  Yery  little 
embarrassment  results  from  the  practice,  as  was  remarked  by  this  court  in  an- 
other case,  so  long  as  the  application  of  the  principle  is  kept  within  the  bounds 
which  the  rule  itself  announces.  Properly  understood,  most  or  all  of  the  cases 
admit  that  it  is  a  presumption  of  fact  and  not  of  law,  and  that  it  may  be  con- 
trolled by  any  circumstances  which  show  that  such  was  not  the  intention  of 
the  parties  to  the  contract.  When  the  rule  was  first  adopted  it  was  placed 
upon  the  ground  that,  if  an  action  could  be  maintained  for  the  original  debt, 
the  debtor  might  also  be  sued  by  an  innocent  indorsee  of  the  bill  or  note,  and 
thus  be  compelled  to  pay  the  debt  twice;  and  that  is  the  principal  reason  as- 
signed for  the  rule  at  the  present  time.  Wherever  the  doctrine  prevails,  the 
new  security  is  regarded  in  all  respects  as  a  substitute  for  the  first  promise, 
and  the  reasons  assigned  for  its  adoption  show  that  itfcught  to  be  very  cau- 
tiously applied  in  all  cases  where  the  remedy  upon  the  new  security  is  not  as 
effectual  and  comprehensive  as  upon  the  one  for  which  it  was  substituted. 
Mr.  Greenleaf  says,  where  the  debtor's  own  negotiable  bill  or  note  is  given  for 
a  pre-existing  debt,  it  is  prima  facie  evidence  of  payment,  but  is  still  open  to 
inquiry  by  the  jury.  To  the  same  effect  also  are  the  remarks  of  Shaw,  Ch.  J., 
in  the  case  of  Fowler  v.  Bush,  21  Pick.,  230.  He  says  the  rule  here  differs 
from  that  of  the  common  law,  only  in  determining  what  shall  be  presumed  to 
be  the  intent  of  the  parties,  from  the  fact  of  giving  and  accepting  a  negotiable 
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note  for  a  simple  contract  debt.  Without  further  evidence  of  intent,  we  con- 
strue it,  says  the  learned  judge,  to  be  payment,  but  the  common  law  deems  it 
to  be  collateral  security.  But  this  presumption  may  be  controlled  by  other 
evidence,  and  when  ascertained  such  intent  shall  govern. 

All  of  the  cases  upon  the  subject,  in  point  of  fact,  agree  that  the  giving 
and  accepting  of  such  a  security  is  only  presumptive  evidence  of  the  intent  to 
extinguish  the  prior  simple  contract  debt,  which,  like  other  presumptions  of 
fact,  is  liable  to  be  repelled  by  the  circumstances.  Courts  of  justice  in  this 
state  and  in  Maine,  where  alone  this  rule  prevails,  have  often  had  occasion  to 
inquire  and  determine  what  circumstances  are,  and  what  are  not,  suflScient  to 
repel  this  presumption.  In  the  course  of  the  numerous  decisions  upon  the 
subject  they  have  established  certain  general  principles,  to  which  it  may  be 
useful  to  refer.  If  there  is  any  deception  or  fraud  in  the  giving  of  the  new 
security,  or  if  it  was  accepted  without  a  full  knowledge  of  the  facts,  or  under 
a  misapprehension  of  the  rights  of  the  parties,  the  plaintifF  or  libelant,  as  the 
case  may  be,  is  not  bound  by  the  acceptance  of  the  note,  but  may  tender  it 
back  or  produce  it  at  the  trial,  to  be  canceled,  and  seek  his  remedy  on  the 
original  contract.  So  also,  if,  when  the  note  was  taken,  he  supposed  the  maker 
wafi  the  only  person  bound  for  the  goods,  and  that  he  was  not  changing  the 
parties,  but  only  taking  a  new  security  from  the  same  part}^  then  it  is  clear, 
say  the  supreme  court  of  this  state  in  French  v.  Price,  24  Pick.,  22,  that  the 
original  contract  is  not  so  far  extinguished  as  to  prevent  a  resort  to  it  after 
new  parties  are  discovered.  Where  negotiable  paper  had  been  taken  for  a 
pre-existing  debt,  Shepley,  Ch.  J.,  in  Fowler  tf.  Ludwig,  34  Me.,  461,  held  that 
if  the  paper  was  not  binding  on  all  the  parties  previously  liable,  or,  if  the 
paper  of  a  third  party  was  received  not  expressly  in  payment,  the  presump- 
tion that  it  was  so  accepted  might  be  considered  as  repelled.  Similar  views 
were  also  expressed  in  the  case  of  Melledge  v.  The  Boston  Iron  Co.,  5  Cush., 
170,  where  it  was  held,  that  when  the  promissory  note  given  is  not  the  obliga^ 
tion  of  all  the  parties  who  are  liable  for  the  simple  contract  debt,  and  a  for- 
tiori when  the  note  is  that  of  a  third  person,  and  if  regarded  as  in  satisfaction, 
would  wholly  discharge  the  liability  of  the  party  previously  liable,  the  pre- 
sumption, if  it  exists  at  all,  is  of  much  less  weight. 

Applying  these  principles  to  the  present  case,  there  can  be  no  doubt  what 
the  result  must  be  on  the  state  of  facts  disclosed  in  the  evidence.  Testimony 
was  introduced  by  the  libelants  tending  to  show,  as  matter  of  fact,  that  the 
note  was  not  accepted  as  payment,  but  was  received  only  as  a  convenient 
mode  of  adjusting  the  accounts;  and  the  book-keeper  testifies  expressly  that 
it  was  not  so  accepted,  and  that  he  made  the  transfers  on  the  books  without 
the  authority  or  knowledge  of  the  libelants.  Whether  so  or  not,  and  wholly- 
irrespective  of  that  evidence,  I  am  of  the  opinion,  from  the  circumstances  of 
the  case,  that  the  libelants  did  not  understandingly  and  with  a  full  knowl- 
edge of  all  the  material  facts  accept  the  note  in  satisfaction  and  discharge  of 
the  parties  to  whom  the  original  credit  was  given;  and  there  is  much  reason 
to  conclude  from  the  evidence,  that  there  was  a  want  of  good  faith  on  the 
part  of  the  maker  of  the  note  in  negotiating  the  transaction.  His  clerk  went 
to  the  counting-room  of  the  libelants  with  the  note  already  prepared ;  and 
when  the  maker  of  it  sent  the  clerk,  he  must  have  known  that  the  libelants 
supposed  him  to  be  owner  of  one-half  part  of  the  bark,  else  he  could  not  have 
expected  that  the  proposition  would  have  been  accepted ;  and  he  well  knew 
at  the  same  lime  that  he  had  conveyed  his  interest  to  another  person.     An- 
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other  bills  for  repairs  against  the  bark  was  settled  on  the  same  day  in  the 
same  manner,  and  a  conveyance  was  also  made  by  him  of  certain  real  estate. 
Whether  he  owned  any  other  property  does  not  appear,  but  it  does  appear 
that  he  suspended  payment  shortly  afterwards,  and  that  he  was  insolvent. 
Taking  all  of  the  circumstances  together,  it  is  clear  that  the  defense  set  up  in 
the  answer  cannot  prevail.  The  decree  of  the  district  court  is,  therefore, 
affirmed,  with  costs. 

MOORE  V.  NEWBURY. 
(Circuit  Court  for  Michigan:  6  McLean,  472-478.    1855.) 

Opinion  by  Wilkins,  J. 

Statement  of  Facts. —  The  clerk  of  the  libelants,  invested  with  a  general 
authority  to  collect  debts,  presented  a  bill  for  the  amount  claimed,  to  the  re- 
spondent, on  the  22d  of  May  last,  1854,  and  demanded  payment.  The  respond- 
ent, not  denying  the  accuracy  of  the  account,  stated  that  he  was  not  able  at 
the  time  to  make  payment.  At  a  subsequent  interview,  the  clerk  renewed  his 
application,  expressed  his  willingness  to  take  a  negotiable  note  for  the  amount, 
if  a  certain  individual,  whom  he  named,  would  join  in  the  same,  and  that  th0n 
he  would  extend  to  the  respondent  the  time  desired,  but  that  if  this  proposi- 
tion was  rejected  he  would  be  compelled  to  attach  the  vessel. 

The  note  indicated  was  procured  by  the  respondent,  received  by  the  clerk, 
and  the  account  adjusted  by  a  receipt,  given  in  this  language: 

**  Received  payment  by  note.  "  Moore  &  Foote, 

"By  G.  F.  Bagley,  Clerk:' 

This  note,  being  indorsed  by  the  libelants,  was,  on  the  same  day,  cashed  at 
a  broker's  office,  and  not  being  paid  at  maturity  was  returned  to  them;  it  is 
now  exhibited  in  court  and  offered  to  be  canceled. 

This  libel  is  exhibited  on  the  original  account.  The  answer  alleges  payment 
and  denies  the  existence  of  the  maritime  lien.  Such  being  the  facts,  two  ques- 
tions are  presented : 

Ist.  Was  the  original  debt  extinguished  by  the  note  ? 

If  not,  2dly.  Does  the  transaction  show  an  abandonment  or  waiver  of  the 
lien? 

§8.-4  receipt  of  payment  hy  note  is  only  prima  facie  evidence  of  payment. 

The  circuit  court  for  the  XJnited  States  for  this  district,  in  Allen  v.  King,  4 
McLean,  128  (Bills  and  Notes,  §§  1041-47),  and  in  Weed  v.  Snow,  3  McLean, 
265,  has  settled  the  law  for  this  court,  namely,  that  a  receipt  of  payment  by 
note  is  not  conclusive,  but  only  prima  facie  evidence  of  the  payment  of  the 
debt,  and  that  such  evidence  may  always  be  explained  by  other  extraneous 
circumstances,  showing  the  intention  of  the  parties  when  the  receipt  was  given, 
and  that  there  was  in  fact  no  actual  payment  of  the  debt.  This  renders  un- 
necessary the  consideration  of  the  conflicting  decisions  in  other  states.  This 
court  will  follow  the  rulings  of  the  circuit,  as  long  as  they  are  unreversed  by 
the  supreme  court  of  the  United  States.  Most  of  the  cases  cited  were  consid- 
ered in  Allen  v.  King,  and  there  is  nothing  in  this  receipt  which  takes  it  out  of 
the  ruling  in  that  case. 

Here  there  is  no  proof  of  an  agreement  that  the  note  should  discharge  the 

pre-existing  debt,  and  no  proof  that  it  should  not  so  operate.     Our  judgment 

must  rest  on  the  intention,  as  manifested  by  the  conversation  and  conduct  of 

the  parties  at  the  time.    The  receipt,  unexplained,  as  in  De  Graff  v.  Moffat, 

cited  by  the  respondent's  proctor,  would  have  been  conclusive. 
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The  proofs  exhibit  these  facts :  The  master  was  not  able  or  not  willing  to 
pay  when  the  account  was  first  presented.  He  did  not  contest  the  sum  due. 
But  he  wanted  time  as  a  convenience  to  himself.  The  agent  or  clerk  was  will- 
ing to  give  time  on  certain  conditions.  With  this  spirit  of  accommodation  the 
note  in  question  was  procured  and  received.  The  statement  of  the  clerk  that, 
unless  the  proposed  arrangement  was  acceded  to,  the  vessel  should  at  once  be 
attached,  can,  by  no  fair  principle  of  construction,  be  held  to  signify  his  design 
to  receive  the  note  as  absolute  payment  and  an  extinguishment  of  the  debt. 
Moreover,  it  appears  that  the  agent  was  only  authorized  to  collect  debts.  He 
had  no  power  to  exchange  securities,  especially  a  higher  for  one  of  less  grade, — 
a  security  in  rem  for  one  merely  in  personam.  Such  power  is  not  necessarily 
implied  in  a  simple  agency  to  collect.  And  certainly  the  cashing  of  the  note 
by  the  broker  was  solely  on  the  strength  of  the  contract  of  indorsement.  Had 
the  intrinsic  credit  of  the  drawers  been  sufficient,  the  face  of  the  obligation 
would  have  been  otherwise. 

§  9.  "  Received  paymsnt  hy  note "  doee  not  extinguish  the  debt  or  the  lien  of 
the  original  account^  unless  there  is  evidence  of  a  manifest  intention  to  take  the 
note  as  sole  security. 

Holding,  therefore,  that  the  note,  independently,  was  not  a  satisfaction  of 
the  debt,  the  only  question  remaining  is,  Was  the  lien  abandoned  by  the 
libelants  receiving  the  note,  and  thus  recognizing  the  act  of  the  clerk? 

It  is  to  be  observed  that,  as  the  transaction  took  place  in  Chicago,  the  libel- 
ants did  not,  in  fact  receive  the  note,  but  only  the  money  raised  by  its  dis- 
count, when  it  was  too  late  for  them  to  disavow  or  repudiate  the  transaction. 

Where  materials  are  furnished  a  vessel,  the  credit  is  given  either  to  the 
owner,  the  captain,  or  to  the  ship,  and  the  law  creates  a  lien  on  the  latter. 
Such  lien,  however,  may  be  waived,  either  at  the  time  the  materials  are  fur- 
nished, or  be  abandoned  by  a  subsequent  agreement,  expressed  or  implied,  on 
the  part  of  the  creditor.  He  may,  at  his  option,  look  to  other  security,  and  if 
so,  no  lien  attaches  to  the  ship. 

In  the  case  of  De  Graflf  v.  Moflfat,  so  confidently  relied  upon,  the  contract, 
at  the  time  it  was  entered  into  by  the  parties,  embraced  a  credit  ly  the  notes  of 
the  respondent.  After  the  libelant  had  closed  his  proofs,  the  respondent  intro- 
duced in  evidence  a  settlement  between  the  parties  —  an  account  current  ia 
the  handwriting  of  the  libelant  —  in  which  sundry  promissory  notes  were 
credited  and  admitted  as  cash.  This  account  was  balanced,  and  for  the  sum 
remaining  due  a  receipt  in  full  was  given,  being  expressed  at  the  foot  of  the 
account  as  a  payment  by  note,  which  was  not  produced  or  offered  for  cancel- 
lation. No  evidence  was  introduced  showing  any  understanding  modifying 
or  contradicting  this  receipt,  and  it  was,  of  course,  held,  as  in  Allen  v.  King, 
prima  fade  evidence  of  payment.  Besides,  the  original  agreement,  as  shown 
by  the  account,  certainly  waived  all  lien  upon  the  vessel. 

Although  a  note  under  certain  circumstances  will  not  operate  as  an  extin- 
guishment of  the  debt,  yet,  when  the  creditor  accompanies  the  act  of  receiving 
it  in  payment  with  the  manifest  intention  to  take  it  as  his  sole  security,  aad 
not  to  look  to  the  ship,  such  intention,  clearly  expressed  or  certainly  implied, 
operates  as  the  abandonment  of  the  lien  which  the  law  gave  him.  Such  an 
intention  was  not  manifested  in  this  casa  There  was  no  understanding  to 
release  the  vessel.  It  is  true  that  she  was  not  yet  attached  by  process ;  and  it 
is  true  that  the  clerk  threatened  it;  but  it  is  alike  true  that,  at  that  interview- 
between  the  clerk  and  the  respondent,  all  the  latter  wanted  was  further  time  to 
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pay  the  debt    The  former  wanted  the  money  due;  and  under  these  circum- 
stances the  note  was  given  and  taken. 

But  if  the  note  was  not  taken  with  the  understanding  that  it  was  absolute 
payment,  can  it  be  inferred  that  it  was  received  as  additional  security?  If  it 
was,  it  would  not  help  the  respondent's  defense.  He  pleads  payment,  and 
relies  .upon  a  change  of  securities.  The  note  was  not  a  higher  security  than 
the  ship.  Why,  then,  collateral,  or  why  a  change?  There  can  be  but  one 
answer.  The  note  was  received  to  raise  the  money  at  the  time  for  the  mutual 
accommodation  of  the  clerk  and  the  respondent,  by  placing  the  former  in  pos- 
session of  funds  which  he  then  needed,  and  extended  to  the  latter  further  time 
to  meet  an  acknowledged  obligation  then  due.  This  intention  of  the  parties 
is  too  obvious  to  be  disregarded  or  overlooked.  The  one  did  not  receive  the 
note  in  discharge  of  the  lien ;  the  other  did  not  give  it  with  such  an  under- 
standing. The  intention  must  govern.  The  note  was  to  be  payment,  if  paid 
at  maturity ;  if  unpaid,  all  the  relations  of  the  parties  as  to  the  vessel  and  the 
debt  remained  unchanged.  The  circumstance,  so  ingeniously  pressed,  that 
the  note  was  cashed,  and  the  libelants  thereby  received  the  amount  of  the  lien 
(which  then  ceased  and  could  not  be  revived),  does  not  materially  vary  the 
transaction,  or  exhibit  a  different  intention.  The  note  gave  thirty  days'  time 
to  the  respondent.  Until  that  time  elapsed,  the  vessel  could  not  be  attached. 
Why?  Certainly  not  because  the  debt  was  paid,  or  the  lien  waived,  but  be- 
cause the  note  and  its  discount  evidenced  an  undei*standing  to  await  its  matu- 
rity, and  the  default  of  the  makers  to  meet  it. 

It  was  in  proof  that  the  note  was  discounted  on  the  indorsement  of  the 
libelants.  That  it  was  never  paid  by  the  respondents,  but  by  the  former,  fully 
appears  by  their  present  possession.  The  witness  stated  that  the  note  was  re- 
turned by  the  indorsees,  who  had  cashed  it  in  May  last,  and  that  the  libelants 
were  charged  with  the  amount  in  their  account  current  with  the  broker.  In 
other  words,  the  note,  when  due,  was  lifted  by  the  libelants. 

In  cases  of  this  description  the  material-man  is  not  to  be  deprived  of  any  of 
his  remedies,  except  upon  the  most  conclusive  proof  that  exclusive  credit  has 
been  given  to  other  security  than  the  owner,  the  master,  or  the  ship.  Looking 
to  either  of  the  former,  to  the  exclusion  of  the  latter,  releases  the  lien,  but 
must  be  clearly  established.  In  no  case  will  either  be  released,  unless  such 
was  the  manifest  intention  of  the  party.  The  maritime  law  guards,  with  most 
scrupulous  care,  its  various  subjects.  The  material-man,  the  furnisher  of  sup- 
plies, and  the  mariner  are  equally  protected. 

That  credit  was  originally  extended  to  the  vessel  in  this  case  is  not  ques- 
tioned.    The  schedule  appended  to  the  answer  reads: 

'^Steamboat  Fashion, 

"To  Moore  &  Foote,  Dr. 
"  To  merchandise  rendered  on  account." 

To  this  the  receipt  is  attached  upon  which  the  defense  is  based.  So  that 
the  lien  was  in  existence  and  recognized  the  day  the  note  was  given.  There 
is  no  proof  that  it  was  ever  waived  —  no  proof  of  an  intention  to  waive  it. 

The  court  was  forcibly  impressed  during  the  hearing  with  the  fact  that  the 
instrument  was  negotiable,  and  had  been  discounted,  and  that,  therefore,  as 
the  libelants  had  received  the  money,  their  relation  to  the  vessel  had  ceased. 
But  the  subsequent  production  of  the  note,  and  its  tender  for  cancellation, 
removed  all  difficulty  as  to  sustaining  the  lien.  This  note  is  not  now  outstand- 
ing.    No  innocent  indorsee  can  be  affected  by  the  decree,  nor  can  it  be  dis- 
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covered  how  sustaining  the  libel  on  the  principle  stated  will  peril  vessels 
hereafter  by  secret  liens.  The  purchaser  of  a  ship  or  any  vessel  afloat  pur- 
chases with  a  presumed  knowledge  of  the  existing  legal  responsibilities.  The 
note  and  the  lien  cannot  both  be  sustained.  While  the  one  is  still  current  as 
cash,  or  outstanding,  the  other  is  without  force  or  vitality ;  but  if  the  former 
is  itself  dead  and  as  waste  paper,  the  legal  existence  of  the  latter  is  not  im- 
paired. Here  the  ship  contracted  the  debt.  That  debt  never  has  been  paid. 
The  note  was  but  a  promise  to  pay — a  broken  promise.  It  was  made  and 
accepted  with  the  sole  view  to  an  extension  of  time.  Certainly  in  this  tri- 
bunal, as  a  court  of  equity,  the  respondent  cannot  complain  of  being  dealt  with 
inequitably  by  a  decree  enforcing  payment  of  the  debt  of  the  boat  from  the 
boat  —  a  debt  not  denied  either  in  its  character  or  amount. 

Decree  for  the  entire  claim  and  costs,  and  the  cancellation  of  the  note  on 
payment  of  the  decree. 

DOWNEY  V.  HICKS. 
(U  Howard,  240-258.    1852.) 

Opinion  by  McLean,  3 . 

Statement  of  Faots. —  This  case  was  brought  before  us  by  a  writ  of  error  . 
to  the  circuit  court  for  the  southern  district  of  Mississippi. 

An  action  of  assumpsit  was  commenced  by  the  plaintiff  on  a  note  for  $456, 
and  a  large  sum  for  the  hire  of  slaves. 

The  declaration  contained  ten  counts,  to  which  the  defendant  pleaded  non 
(assumpsit,  the  statute  of  limitations,  and  payment,  on  all  of  which  issues  were 
joined.  The  jury  '^  found  for  the  defendant  upon  the  issues  joined  as  to  the 
within  note  of  $456,  and  the  within  account."  This  finding,  it  is  contended,  is 
imperfect,  irresponsive  to  the  issues,  and  does  not  dispose  of  the  whole  matter 
submitted  by  the  pleadings. 

§  10.  A  verdict  for  defendant  on  issues  joined  as  to  note  and  account^  though 
imformaly  is  good. 

A  verdict  is  bad  if  it  varies  from  the  issue  in  a  substantial  matter,  or  if  it 
finds  only  a  part  of  that  which  is  in  issue ;  and  though  the  court  may  give 
form  to  a  general  finding,  so  as  to  make  it  harmonize  with  the  issue,  yet  if  it 
appears  that  the  finding  is  different  from  the  issue,  or  is  confined  to  a  part 
only  of  the  matter  in  issue,  no  judgment  can  be  rendered  upon  the  verdict. 
Patterson  v.  United  States,  2  Wheat.,  221.  The  verdict  rendered  was  informal, 
but  there  was  sufficient  to  authorize  the  court  to  enter  it  in  form.  The  matter 
in  controversy  was  the  note  stated  and  the  hire  of  the  negroes,  the  amount 
claimed  for  which  was  stated  in  an  account;  and  on  both  these  the  jury  found 
for  the  defendant  on  the  issues  joined.     We  think  this  was  efficient. 

§  11.  If  a  release  of  a  witness  he  given  in  evidence  without  exception  for  want 
I  of  proof  of  execution  that  objection  is  waived, 

Andrew  Arnold,  a  copartner  of  the  testator,  was  offered  as  a  witness,  and 
being  objected  to  on  the  ground  of  interest,  a  release  was  given  in  evidence, 
which  on  its  face  appeared  to  be  duly  executed ;  on  which  the  witness  was 
sworn.  Objection  is  made  that  the  execution  of  the  release  was  not  proved. 
The  answer  to  this  is,  that  there  was  no  exception  taken  to  the  paper  on  that 
ground. 

From  the  faots,  it  appears  that  Joseph  T.  Hicks,  now  represented  by  his 
executrix,  was  indebted  to  the  plaintiff  on  the  10th  January,  1839,  on  a  settle- 
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ment,  $9,799.89,  for  the  hire  of  negroes,  which  John  E.  Ilicks,  the  friend  of 
Downey,  received  in  a  certificate  of  deposit  from  the  Mississippi  Eailroad 
Bank,  situated  at  Natchez,  payable  on  the  1st  of  November  ensuing,  for  which 
he  executed  a  receipt.  He  was  not  authorized  to  act  as  the  agent  of  Downey, 
but  he  acted  as  his  friend  in  the  business.  Being  assured  by  his  brother  Joseph 
T.  Ilicks  and  others  that  the  bank  was  good  (and  as  a  reason  for  this  opinion 
it  was  stated  that  wealthy  men  had  an  interest  in  the  bank),  and  as  eight  per 
cent,  interest  was  paid  for  deposits,  the  certificate  was  preferred,  believing  it 
would  be  satisfactory  to  the  plaintiff.  At  the  time  of  this  transaction,  the 
hank  was  indebted  to  Joseph,  T.  Hicks  and  Arnold,  for  labor  on  the  railroad, 
a  sum  exceeding  $20,000.  The  mode  of  payment  was  by  drawing  a  check  on 
the  bank  for  several  claims,  and  then  crediting  on  the  books  of  the  bank,  as  a 
deposit,  the  sum  due  to  each  claimant. 

In  February  ensuing,  when  John  R.  Hicks  returned  to  North  Carolina, 
where  he  and  the  plaintiff  resided,  he  handed  over  to  Downey  the  certificate 
of  deposit,  who  received  it,  saying  he  would  have  preferred  the  gold  and  silver; 
but  said  nothing  further  in  repudiation  or  confirmation  of  the  act  of  Hicks. 
In  a  letter  dated  the  3d  of  March,  1839,  from  J.  T.  Hicks  and  Arnold  to  the 
bank,  they  say:  "We  have  ever  entertained  the  kindest  feeling  towards  your 
institution,  and  every  disposition  of  indulgence  to  the  utmost  of  our  ability. 
The  time  has  now  arrived  when  ruin  awaits  us,  from  a  total  inability  to  use 
your  post-notes  to  meet  our  engagements ; "  and  they  proposed  to  take  some 
money  and  negroes  for  the  money  due  them  from  the  bank,  or  to  take  the 
whole  in  negroes,  if  the  money  could  not  be  paid. 

For  a  short  time  after  the  date  of  the  certificate  of  deposit  the  bank  con- 
tinued to  pay  small  notes  in  specie,  but  evidence  was  given  conducing  to  show 
it  was  unable  to  meet  its  engagements,  and  that  in  a  short  time  it  failed.  Suit 
was  brought  by  Downey  against  the  bank  on  the  certificate  of  deposit,  in  the 
spring  of  1840 ;  and  also  for  other  sums,  due  him  from  Hicks  and  Arnold, 
by  arrangements  with  them.    But  nothing  could  be  recovered  from  the  bank. 

Evidence  was  offered  with  the  view  of  showing  that  Downey  considered 
the  certificate  of  deposit  as  good,  and  that  he  said  he  could  not  complain  of 
Hicks  in  receiving.the  certificate,  as  he  had  received  a  similar  one  on  his  own 
account. 

Evidence  was  also  given  to  show  that  on  the  11th  of  March,  1840,  Joseph  T. 
Hicks  and  Arnold  admitted  the  certificate  Of  deposit  was  given  as  collateral 
security,  and  that  they  considered  themselves  bound  to  pay  the  debt  due  the 
plaintiff,  including  the  certificate  of  deposit,  and  other  demands.  Evidence 
was  also  given  to  explain  this  conversation  as  referring  exclusively  to  other 
demands,  not  including  the  certificate  of  deposit. 

The  testimony  being  closed,  the  plaintiff  prayed  the  court  to  instruct  the 
Jury :  1.  That  the  acceptance  by  the  plaintiff  of  the  certificate  of  deposit  for  a 
precedent  debt  due  him  by  Hicks,  or  Hicks  and  Arnold,  was  no  payment  or 
extinguishment  of  such  debt,  unless  there  was  an  express  agreement  to  accept 
it  as  such  payment;  and  to  take  the  risk  of  the  solvency  of  the  bank. 

2.  That  the  certificate  of  a  bank  due  at  a  future  day,  like  the  note  of  any 
third  person,  if  given  for  a  pre-existing  debt,  is  not  payment  and  discharge 
thereof,  unless  specially  agreed  to  be  so  taken;  and  if  a  receipt  in  full  be 
given,  it  is  still  a  question  of  fact  for  the  jury  to  decide,  whether  there  was 
such  an  agrement  or  not ;  and  that  unless  the  certificate  be  afterwards  paid 
by  the  bank,  it  is  prima  facie  no  satisfaction  of  the  pre-existing  debt. 
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3.  That  if  the  jury  believe,  from  the  evidence,  that  Hicks  aud  Arnold,  or 
Hicks,  after  the  maturity  of  the  certificate,  admitted  their  liability  to  make  it 
good,  such  admission  is  evidence  that  the  certificate  was  not  taken  as  payment 
absolutely,  but  as  conditional  payment  only,  and  that  they  had  notice  of  all 
the  facts  necessary  to  hold  them  responsible. 

The  court  charged  the  jury  that  "  an  agent  is  bound  to  act  in  accordance 
with  his  authority,  to  make  his  acts  binding  on  his  principal.  If  the  agent  ex- 
ceeds his  authority,  his  principal  is  not  bound  by  his  act,  so  exceeding  his  author- 
ity, unless  the  principal  afterwards  ratify  his  acts.  If  a  principal,  after  he  is 
informed  what  his  agent  has  done,  ratify  his  acts,  he  is  bound  by  the  acts  of 
his  agents,  although  the  agent  may  not  have  had  any  authority  to  do  the  act 
so  ratified  at  the  time  it  was  done.  An  act  done  as  an  agent  by  one  having 
no  authority  is  obligatory  on  his  principal ;  if,  in  a  reasonable  time  after  he 
is  fully  informed  of  what  has  been  done,  he  does  not  object  thereto,  he  is  pre- 
sumed to  ratify  the  acts,  and  is  bound  thereby." 

That  "  if  Downey  received  the  certificate,  conditioned  that  he  would  receive 
the  money  in  discharge  of  the  debt,  if  the  bank  should  pay  it,  then  Downey 
was  bound  to  use  reasonable  diligence  to  collect  the  money  due  on  the  certifi- 
cate. Reasonable  diligence  consists  in  such  exertions  as  a  prudent  man  would 
use  in  his  own  case  in  the  collection  of  the  certificate ;  and  if  Downey  failed  to 
use  such  diligence  to  collect  the  money,  the  defendants  are  not  liable,  and  the 
jury  should  find  for  the  defendant." 

§  13.  J.  check  on  a  hank  which  is  not  paying  specie  is  not  payment  of  an  ex- 
isting debt^  unless  the  parties  so  agree. 

In  ordinary  transactions,  a  check  on  a  specie-paying  bank,  payable  on  de- 
mand, is  payment.  And,  if  the  holder  of  the  check  present  it  to  the  bank  and 
direct  the  amount  to  be  placed  to  his  credit  as  a  deposit,  and  the  bank  should 
fail,  the  loss  would  be  the  depositor's.  The  deposit  was  at  his  option  and  for 
his  benefit.  But  the  transaction  of  Downey  and  Hicks  was  not  of  this  char- 
acter. Doctor  Hicks,  who  acted  for  Downey,  was  not  authorized  to  make  the 
arrangement ;  he  acted,  in  his  own  language,  "  without  authority,  as  the  friend 
of  the  plaintiff."  There  was  no  money,  in  fact,  deposited  in  the  bank.  It  was 
indebted  to  J.  T.  Hicks  and  Arnold,  who  were  in  partnership,  in  a  large  sum ; 
and,  to  pay  Downey,  Hicks  drew  a  check  for  the  amount,  which  was  charged 
to  his  account  in  bank,  and  a  certificate  of  deposit  for  the  same  amount  was 
given  to  Downey.  This  arrangement  was  strongly  recommended  by  the  debtor, 
Hicks,  to  his  brother,  the  friend  of  Downey.  Eight  per  cent,  was  allowed  on 
the  certificate  of  deposit,  which  was  payable  in  ten  months. 

A  note  of  the  debtor  himself,  or  of  a  third  party,  is  never  considered  as  a 
payment  of  a  precedent  debt,  unless  there  be  a  special  agreement  to  that  effect. 
Had  Downey  received  the  certificate  of  deposit  himself,  it  could  not  have  beea 
considered  a  payment  unless  it  was  so  agreed.  The  transaction,  in  fact,  was 
only  a  dealing  with  credits.  No  money  was  drawn  from  the  bank,  or  deposited 
in  it.  By  the  certificate,  the  credit  of  the  bank  was  given  in  addition  to  the 
credit  of  the  original  debtor.  Such  a  transaction,  without  a  special  agreement 
to  receive  the  certificate  in  payment,  would  make  it  a  collateral  security  only. 
A  receipt  for  the  amount,  executed  at  the  time,  would  not  affect  the  questioa. 
In  this  view,  it  was  error  in  the  court  not  to  give  the  first  and  second  instruc- 
tions asked  by  the  plaintiff,  unless  the  charge  given  substantially  embraced  the 
points  stated. 

In  the  charge  given  it  is  nowhere  stated  that,  to  make  the  certificate  of  de- 
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posit  a  payment,  there  must  be  an  agreement  to  that  effect.  The  jury  are 
informed  that,  where  an  agent  exceeds  his  authority,  or  acts  without  authority, 
the  principal  is  not  bound,  unless  he  ratify  such  acts.  But  the  jury  are  not 
informed  what  amounts  to  a  ratification.  Thev  are  told  where  acts  are  done, 
of  which  the  principal  is  informed,  if  he  does  not  in  a  reasonable  time  object 
thereto,  he  is  presumed  to  ratify  the  acts,  and  is  bound  thereby. 

This,  in  all  probability,  misled  the  jury.  Doctor  Hicks,  in  receiving  the  cer- 
tificate of  deposit,  did  not  pretend  that  he  was  authorized  to  receive  it, —  much 
less  that  he  was  authorized  to  receive  it  as  payment.  The  receipt  of  the  cer- 
tificate, under  such  circumstances,  by  Downey,  without  any  express  agreement 
on  the  subject,  could  not  operate  as  payment.  In  this  respect,  therefore,  unless 
such  an  agreement  was  shown  and  connected  with  this  part  of  the  charge,  it 
was  erroneous. 

The  jury  were  instructed  that,  if  the  certificate  was  received  on  condition  that 
the  deposit,  if  paid  by  the  bank,  should  be  applied  as  payment,  Downey  was 
bound  to  use  reasonable  diligence.  But  the  jury  were  not  informed  what  that 
kind  of  diligence  was,  except  ^'that  it  consisted  in  such  exertions  as  a  prudent 
man  would  use  in  his  own  case  in  the  coUectidh  of  the  certificate."  Where  a 
note  is  received  as  collateral  security,  and  this  certificate  of  deposit  is  only  the 
obligation  of  the  bank,  and  does  not  in  principle,  in  this  respect,  differ  from 
a  note,  the  holder  is  not  bound  to  active  diligence.  If  the  note  have  an  in- 
dorser,  and  it  matures  in  his  hands,  he  may  be  bound  to  take  such  steps  as  shall 
charge  the  indorser,  as  a  bank  is  bound  where  a  note  is  sent  to  it  for  collection. 
Bat  he  is  not  bound  to  bring  suit.  He  is  only  chargeable  with  a  negligence 
which  shall  operate  to  the  injury  of  the  owner  of  the  paper. 

As  in  less  than  three  months  from  the  date  of  the  certificate  of  deposit  by 
the  showing  of  the  defendant,  the  post-notes  of  the  bank  answered  him  no 
valuable  purpose  in  satisfying  the  demands  against  him,  there  is  no  ground  to 
allege  that  the  defendant  suffered  by  any  want  of  diligence  in  the  plaintiff. 
The  bank  was  insolvent,  if  not  when  the  certificate  was  given,  before  it  became 
due.     The  above  instruction  was  erroneous. 

We  think  the  court  erred,  also,  in  refusing  to  give  the  third  instruction,  as 
prayed  by  the  plaintiff.  If  the  evidence  showed,  after  the  maturity  of  the 
certificate,  that  Hicks  and  Arnold,  or  Hicks,  admitted  their  liability  to  make 
it  good,  the  jury  should  have  been  told  by  the  court  that  if  they  believed  such 
an  admission  was  made,  it  conduced  to  prove  that  the  certificate  was  not  taken 
in  payment. 

For  the  above  reasons  the  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 

Jusnoxs  Daniel  and  Gbieb  dissented. 

PALMER  V.  PRIEST.' 
(District  Court  for  Massachusetts:  1  Sprague,  512-514.    1860.) 

Opinion  by  Spbaoue,  J. 

Statement  of  Facts. —  This  is  a  suit  by  material-men  against  the  owners  of 
a  vessel  for  repairs.  It  appears  that  the  two  defendants.  Priest  and  Dodd, 
were  the  owners,  and  that  the  repairs  were  done  on  the  credit  of  the  vessel 
and  owners.  Priest  was  the  ship's  husband,  but  the  libelant  did  not  originally 
trust  to  him  alone.     The  account  bears  date  July  15, 1856,  on  which  date  the 
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negotiable  promissory  note  of  Priest  was  given,  and  the  account  was  receipted 
by  a  writing  at  the  foot,  "  Eeceived  Payment,"  and  was  signed  by  the  libel- 
ants. The  note  was  payable  six  months  from  date,  and  by  the  indorsement 
seems  to  have  been  negotiated,  but  is  now  produced  by  the  libelants  ready  to 
be  delivered  up  to  the  respondents. 

Was  the  account  paid  and  the  original  claim  discharged  by  the  taking  of 
the  note?  If  it  was,  the  libelants  can  have  their  remedy  only  on  the  note. 
If  it  was  not,  they  may  sue  on  the  original  account,  and  the  respondents  are 
liable  in  this  suit. 

In  Page  v.  Hubbard,  1  Sprague,  335, 1  had  occasion  to  consider  the  Massa- 
chusetts doctrine  upon  this  subject.    The  facts  of  that  case,  however,  were 
different  from  the  present.    There  the  builder  had  a  lien  upon  the  vessel  — 
here  no  lien  is  set  up,  or  mentioned  in  the  pleadings,  and  this  suit  is  in  per- 
sonam.   There,  too,  the  receipt  given  stated  only  that  the  notes  were  taken  on 
account ;  here  the  receipt  states  that  payment  had  been  received.    These  differ- 
ences are  quite  material.    As  to  the  first  ground  of  difference,  the  general 
principle  stated  in  the  case  of  Page  et  al.  v.  Hubbard  et  al.  might  indeed  cover 
the  present,  viz.,  that  when  the  taking  of  the  note  would  not  materially  affect 
the  rights  of  the  creditor,  but  merely  substitute  a  second  promise  for  the  first, 
both  being  by  the  same  parties,  there  it  might  be  presumed  that  it  was  the 
intention  of  the  parties  that  the  first  should  be  extinguished;  but  that,  if  it 
would  materially  affect  the  right  of  the  creditor,  such  ought  not  to  be  the 
presumption.    This  would  seem  also  to  apply  to  a  case  where  there  were  other 
persons  liable  for  the  original  debt,  besides  the  person  who  signed  the  note, 
and  in  this  case,  if  nothing  appeared  but  the  giving  of  the  note  by  Priest,  I 
should  have  great  hesitation  in  saying  that  it  would  discharge  the  original 
claim  of  the  creditors  against  both  their  debtors,  and  compel  them  to  rely  on 
one  only,  especially  as  it  does  not  appear  that  Dodd  has  paid  anything  to 
Priest,  or  would  now  be  in  any  worse  condition,  if  liable  to  the  libelants,  than 
he  would  have  been,  if  that  note  had  never  been  given.    It  would  seem  from 
the  case  of  French  v.  Price,  24  Pick.,  13,  and  other  cases  there  referred  to, 
that  the  supreme  court  of  Massachusetts  were  inclined  to  hold  that  knowingly 
taking  the  note  of  one  of  several  debtors  would  prima  facie  discharge  the 
others.    In  the  case  now  before  me,  there  is  an  express  declaration  made  by 
the  creditors,  at  the  time  they  received  the  note,  that  it  was  received  in  pay- 
ment of  a  pre-existing  debt.    This  declaration  was  in  writing,  being  a  receipt 
signed  by  them  and  delivered  to  Priest.     If  that  declaration  were  literally 
true,  it  would  certainly  discharge  the  original  claim. 

In  Sheehy  v,  Mandeville,  6  Cranch,  253  (Bills  and  Notbs,  §§  1406-7),  a  plea 
that  a  note  was  given  "/br  and  in  discharge  of*^  2i  pre-existing  claim  of  goods 
sold  and  delivered  was  held  good,  although,  as  the  court  viewed  it,  it  was  the 
note  of  one  of  two  debtors. 

In  Kearslake  v.  Morgan,  5  T.  R,  213,  a  plea  that  the  negotiable  note  of  the 
defendant  was  given  to  and  received  by  the  plaintiff  "/br  and  ort  account  of^^ 
the  sums  of  monej^  previously  owing  from  the  defendant  to  the  plaintiff  was 
held  good.  But  in  that  case  the  note  was  not  produced,  and  might  have  been 
in  the  hands  of  an  indorsee.  Where,  then,  it  appears  to  the  court  that  the 
note  of  a  sole  debtor,  or  of  one  of  several  debtors,  or  of  a  third  person,  was 
by  mutual  agreement  taken  in  discharge  or  payment  of  a  pre-existing  debt, 
the  original  claim  is  thereby  extinguished,  and  the  creditor  can  rely  only  on 
the  note. 
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§  !$•  The  taking  of  a  promissory  note  of  one  of  two  joint  debtors^  omd  do- 
hfiowledging  receipt  of  payment  on  the  lottom  of  the  account^  is  prima  facie 
payment. 

The  receipt  in  this  case  is  evidence  that  such  was  the  agreement  between 
these  parties.  It  is  not  necessarily  conclusive.  It  may  be  controlled,  either 
by  direct  evidence  or  by  circumstances.  But  here  there  is  neither  direct 
evidence  nor  any  circumstance  in  any  degree  impairing  the  force  of  the 
receipt,  and  the  libelants  have  therein  declared  that  the  note  was  received 
in  payment.  This  is  more  direct  and  positive  than  in  the  Barque  Chusan,  2 
Story,  457,  where  the  receipt  was  of  a  note  ^^for  the  above  amount^  or  in  Butts 
».  Dean,  2  Met.,  77,  where  the  receipt  was  "/br  halanoe  of  account  to  daU,^^ 

Libel  dis7nissed. 

§  14.  What  admissible  to  support  plea  of  payment —  If  a  debt  has  in  whole  or  in  part 
been  paid ;  or  has  been  extinguished  by  any  means,  as  by  a  contract  of  a  superior  nature ;  or 
has  been  released ;  or  if  the  debt  be  not  in  conscience  due ;  or  has  by  some  means  been  satis- 
fied, so  that  it  cannot  be  conscientiously  demanded,  these  facts  may  be  given  in  evidence 
under  the  plea  of  payment.    Latapee  v.  Pecholier,  2  Wash.,  180. 

§  15.  Upon  the  plea  of  payment  to  debt  on  bond,  it  is  competent  for  the  defendant  to  g^ve 
in  evidence  that  wheat  was  delivered  to  the  plaintiff,  on  account  of  the  bond,  at  a  certain 
price;  and  that  the  defendant  assigned  sundry  debts  to  the  plaintiff,  part  of  which  were  col- 
lected by  the  plaintiff,  and  part  lost  by  his  indulgence  or  negligence.  Buddicum  v.  Kirk,  8 
Cr.,  298- 

§16.  Uxx>n  suit  brought  by  a  foreign  creditor  in  a  domestic  forum,  a  plea  by  the  defendant 
of  a  discharge  in  bankruptcy,  as  payment  of  the  debt,  is  good.  Ruiz  t;.  Eickemum,  5  Fed. 
&,  790;  2  McC,  259;  12  Cent.  L.  J.,  60. 

§  17.  A  payment  which  might  have  been  pleaded  to  the  original  act,  fa,  to  revive  a  judg- 
ment cannot  be  given  in  evidence  on  a  second  set,  fa,    Wilson  v.  Hurst,  Pet.  C.  C,  441. 

§  18.  By  the  practice  and  laws  of  Pennsylvania,  any  evidence  may  be  given  under  the 
plea  of  payment  which  proves  that,  ex  csquo  et  bono,  the  debt  claimed  ought  not  to  be  paid. 
Latapee  v.  Pecholier,  2  Wash.,  180. 

§  19.  Payment  by  note. —  It  is  a  settled  doctrine  that  the  acceptance  of  a  negotiable  promis- 
sory note  for  an  antecedent  debt  will  not  extinguish  the  debt,  unless  it  is  expressly  agreed 
that  it  is  received  as  payment.  Peter  v,  Beverly,  10  Pet.,  582;  Allen  v.  King,  4  McL.,  128; 
Beers  v.  Knapp,  5  Ben.,  104;  Bank  of  the  United  States  v,  Daniel,  2  Pel.,  82. 

§  20.  A  note  is  not  payment  unless  received  as  such ;  or  unless  the  party,  by  his  after-con- 
duct, make  it  his  own.    Maze  v.  Miller,*  1  Wash.,  829. 

g  SI.  At  common  law,  a  promissory  note  given  for  a  simple  contract  debt  does  not  operate 
as  discharge  of  the  original  obligation,  or  constitute  a  payment  of  the  original  debt,  unless  it 
affirmatively  appears  that  such  was  the  intention  of  the  parties  at  the  time  it  was  given. 
KimbaU  v.  Ship  Anna  KimbaU,  2  Cliff.,  4. 

g  22.  By  the  common  law,  a  simple  contract  debt  is  not  extinguished  by  the  taking  of  a 
new  security  for  it,  unless  the  security  be  of  a  higher  nature,  as  an  instrument  under  seal,  or 
unless  it  be  agreed  to  be  received  in  satisfaction  of  the  debt.    The  Betsy  and  Rhoda,  Da  v.,  112. 

§  28.  By  the  commercial  law,  a  negotiable  promissory  note  received  in  payment  of  a  pre-exist- 
ing debt,  bona  fide,  and  without  notice,  is  not  subject  in  the  hands  of  the  holder  to  the  equities 
between  the  original  parties,  although  it  be  an  accommodation  note,  though  the  rule  in  the 
state  of  New  York  be  otherwise ;  but  the  acceptance  of  such  note  as  payment,  on  the  express 
assurance  of  the  assignor  that  it  was  business  paper  and  not  accommodation,  does  not  amount 
to  a  payment  and  extinguishment  of  the  original  indebtedness.  Crosby  v.  Lane,*  14  Law 
Bepw,  452. 

g  24.  If  the  assignor  of  a  note  represents,  at  the  time  of  transferring  the  note,  that  the  par- 
ties to  it  are  of  high  credit  and  responsibility,  such  parties  being  non-residents  and  unknown 
to  the  creditor,  and  if  in  point  of  fact  such  representations  are  not  true,  and  circumstances 
indicate  a  knowledge  on  the  part  of  the  debtor  that  their  credit  and  responsibility  were  doubt- 
ful, receiving  the  note  on  such  representation  does  not  extinguish  the  original  debt.  Tlie 
creditor  on  returning  the  note  protested  for  non-payment,  or  as  dishonored,  or  offering  it  to 
the  assignor  in  court  on  trial,  may  maintain  an  action  on  the  original  debt.    Ibid. 

§  25.  Action  for  goods  sold  and  delivered  in  Virginia.  The  plaintiff  sold  to  the  defendant 
a  quantity  of  salt,  and  afterwards  received  from  him  a  promissory  note  payable  at  a  future 
day,  trhich  was  indorsed  by  the  vendee  of  the  goods,  the  defendant.    The  note  being  pro- 
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tested,  suit  was  instituted  against  the  vendee,  as  indorser  of  the  note,  and  a  judgment  was 
obtained  in  his  favor  on  the  ground  that,  by  the  laws  of  Virginia,  an  action  could  not  be 
maintained  against  the  indorser  of  a  promissory  note  until  after  judgment  had  been  obtained 
against  the  drawer  and  proof  of  his  insolvency.  This  suit  was  then  brought  on  the  original 
contract  Held,  that  it  could  be  maintained,  and  that,  although  the  indorser  of  the  note,  the 
defendant,  is  entitled  to  the  benefit  of  the  note,  yet  as  it  was  not  an  extinguishment  of  the 
original  debt,  there  was  no  absolute  necessity  to  prove  an  offer  of  the  note  before  the  institu- 
tion of  the  suit  against  him  as  vendee  of  the  goods.    Clark  v.  Young,  1  Cr.,  181. 

§  26.  Where  a  worthless  promissory  note  is  imposed  upon  the  vendor  as  part  of  the  cash 
payment,  it  would  seem  that,  if  any  fraud  has  been  practiced  on  the  vendor  by  the  vendee, 
the  amount  of  the  note  still  remained  a  lien  upon  the  land  for  which  it  was  given.  Shelton 
V.  Tiffin,  6  How.,  168. 

§  27.  An  agreement  of  one  partner  to  pay  a  note  against  his  copartner  by  entering  a  credit 
on  a  note  which  he  holds  against  the  payee,  and  a  charge  is  made  on  the  books  of  the  firm 
against  the  partner  for  whom  the  payment  is  made,  and  he  delivers  to  his  partner  other  paper 
as  a  payment,  it  is  a  payment  to  the  payee  of  the  note,  although  a  credit  was  not  indorsed 
on  the  note  to  be  credited,  until  after  the  lapse  of  some  months.  Gwathney  v,  McLane,  8 
McL.,  871. 

§  28.  If  the  vendor  of  property  accept  a  note  or  bill  in  satisfaction  of  his  debt  he  cannot  sue 
his  original  debtor,  provided  there  was  no  fraud  or  unfairness  on  the  part  of  the  vendee. 
Parker  v.  United  States,  Pet.  O.  C,  262. 

§  29.  Upon  a  guaranty  to  the  plaintiff  of  all  notes  of  A.,  which  he  should  indorse,  to  the 
amount  of  $10,000,  the  plaintiff  indorsed  notes  of  A.  to  the  stipulated  amount  at  several 
banks ;  and  when  the  notes  became  due  they  were  taken  up  at  the  banks,  and  new  notes,  signed 
by  A.,  and  B.,  his  partner,  and  indorsed,  were  received  by  the  banks  in  their  stead.  It  was 
held  that  by  such  substitution  the  old  notes  were  extinguished,  and  the  guaranty  did  not 
apply.    Russell  v.  Perkins,  1  Mason,  868. 

§  80.  Circumstances  may  show  that  a  note  was  given  and  received  in  payment  of  an  ac- 
count.   Riley  v,  Anderson,  2  McL.,  589. 

§  81.  Where  higher  security  is  given  by  a  debtor,  prima  facie  the  law  presumes  it  intended 
as  an  extinguishment  of  the  debt ;  aliter,  where  it  is  the  bond  of  a  third  person.  United 
States  V,  Lyman,  1  Mason,  482. 

§  82.  A  surety  who  gives  his  own  note  for  the  debt  for  which  he  is  contingently  liable,  such 
note  being  received  as  payment,  satisfies  the  original  contract,  and  fulfills  the  requirements 
of  section  19  of  the  bankrupt  act.    In  re  Morrill,  2  Saw.,  856. 

g  88.  A  promissory  note  given  and  received  for  and  in  discharge  of  an  open  account  is  a 
bcu*  to  an  action  on  the  open  account,  although  the  note  be  not  paid.  Sheehy  v.  Mandeville» 
6  Cr.,  268.  f 

§  84.  Where  a  subscription  is  made  to  a  public  institution,  and  a  note  is  afterwards  given 
in  satisfaction  of  the  subscription,  such  subscription  must  be  considered  as  settled.  Every 
presumption  is  in  favor  of  the  transaction,  and  the  court  will  not  go  behind  it  in  bankruptcy 
proceedings  instituted  against  the  subscriber  years  after  the  subscription  was  made.  Sturgia 
V.  Colby,  2  Flip.,  168. 

§  85.  Generally,  the  taking  of  a  note  is  treated  as  conditional  payment  only.  Risher  v. 
The  Frolic,*  1  Woods,  98. 

§  86.  A  note  will  operate  as  an  extinguishment  of  the  debt  if  so  intended  by  the  parties 
Ibid. 

g  87*  And  where  a  party  accepted  a  note  bearing  a  higher  rat«  of  interest  than  the  account, 
and  gave  a  receipt  acknowledging  payment,  it  was  held  that  the  note  was  received  in  pay- 
ment.   Ibid, 

%  88.  An  action  cannot  be  maintained  on  an  original  contract  for  goods  sold  and  delivered, 
by  a  person  who  has  received  a  note  as  conditional  payment,  and  has  passed  away  that  note. 
Harris  v.  Johnston,  8  Cr.,  811. 

§  39. in  admiralty. —  The  presumption  of  the  local  law  will  not  be  enforced  in  the  ad- 
miralty against  a  seaman  who  receives  of  the  owners  of  the  vessel  their  negotiable  note  for  his 
wages.  Such  a  note  will  not  be  held  to  be  an  extinguishment  of  the  claim  for  wages,  nor  of 
the  seaman's  lien  against  the  sliip,  unless  it  is  distinctly  stated  to  him  at  the  time  that  such 
will  be  the  effect,  and  the  note  is  accompanied  by  some  additional  security  or  advantage  to 
the  seaman  as  a  compensation  for  his  renouncing  his  lien  on  the  vessel.  The  Betsy  and 
Rhoda,  Da  v.,  112. 

§  40.  Where  the  libelants,  being  ship-chandlers,  furnished  materials  to  the  barque  Chusan 
while  in  New  York,  and  took  therefor  the  promissory  note  of  one  of  the  owners,  and  gave  a 
receipt,  it  was  held  that  the  matter  was  governed  by  the  lex  loci,  by  which  a  note  taken  for 
a  debt  is  only  conditional  payment  until  it  is  duly  paid.    The  Barque  Chusan,  2  Story,  ^5. 
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§  41. of  debtor. —  Where  persons  were  indebted  to  a  bank,  and  gave  their  promissory 

notes  for  the  amount  of  the  debt,  the  mere  acceptance  of  the  notes  by  the  bank  did  not  nec- 
essarily operate  as  a  satisfaction ;  and  whether  or  not  there  was  an  agreement  at  the  time  to 
receive  them  in  satisfaction,  or  whether  the  circumstances  attending  the  transaction  war- 
ranted such  an  inference,  were  questions  for  the  jury.  Lyman  v.  Bank  of  the  United  States, 
12  How.,  225. 

§  42.  Where  a  written  contract,  with  respect  to  labor  to  be  performed,  specified  that  pay- 
ment was  to  be  made  in  "  cash  or  its  equivalent/'  part  payment  was  made  in  cash  and  a  note 
given  for  the  balance.  Hddt  that  the  giving  of  the  note  was  not  a  payment  of  such  balance ; 
that  the  non-payment  of  the  note  remitted  the  payee  to  all  his  rights,  and  caused  the  taking 
of  the  note  to  operate  merely  as  a  giving  of  credit.  Lawrence  v.  Morrisania  Steamboat  Co., 
12  Fed.  R.,  850  ;  9  Fed.  R,  208. 

§  48. of  third  person. —  The  note  of  a  third  person,  given  and  received  in  payment  of 

the  debt  of  another,  is  a  valid  contract,  and  operates  to  extinguish  or  discharge  the  original 
debt,  and  a  note  given  by  a  partner  for  a  debt  of  the  firm  is,  as  to  such  debt,  the  note  of  a 
third  person.  But  to  constitute  an  absolute  payment  of  a  pre-existing  debt  by  a  promissory 
note,  there  must  be  an  agreement  to  receive  it  as  such,  and  the  burden  of  proof  is  upon  the 
party  alleging  this  fact    In  re  Parker,  11  Fed.  R,  807;  6  Saw.,  248. 

§  44.  The  note  of  a  debtor  of  a  third  person  is  not  payment  of  the  debt  for  which  it  is 
given,  unless  expressly  accepted  as  such.    In  re  Ouimette,  1  Saw.,  47. 

§  45.  A  creditor  who  receives  the  note  of  a  third  person  as  payment  of  the  debt,  "  if  such 
note  is  collectible,"  thereby  binds  himself  to  sue  upon  the  note,  if  necessary  to  its  collection. 
IbicU 

g  46.  Where  bills  of  exchange  are  transmitted  by  a  debtor  to  his  creditor  to  be  sold,  and  the 
debtor  directs  the  creditor  to  credit  him  with  the  proceeds ;  and  the  creditor  sells  the  bills, 
partly  for  cash  and  partly  for  negotiable  notes,  and  gives  the  debtor  credit  in  his  books  for 
the  amount  in  two  distinct  items,  first,  for  the  notes,  and  second,  for  the  balance  in  cash,  this 
is  a  mere  provisional  payment,  and  if  the  notes  be  not  paid,  he  may  recur  to  his  original 
claim,  unless,  by  his  subsequent  conduct,  he  converts  the  provisional  payment  into  an  abso- 
lute payment    Hamilton  v.  Cunningham,  2  Marsh.,  850. 

§  47.  If  the  landlord  take  a  single  bill  of  a  third  person  for  the  amount  of  rent  due  from 
his  tenant,  and  give  time  of  payment  to  the  third  person  until  he  fail,  this  is  good  evidence  to 
support  the  plea  of  no-rent  arrear.    Josse  v,  Shultz,  1  Cr.  C.  C,  185. 

§  48.  He  who  receives  any  note  upon  which  third  persons  are  responsible,  as  a  conditional 
payment  of  a  debt  due  to  himself,  is  bound  to  use  due  diligence  to  collect  it  of  the  parties 
thereto  at  maturity,  otherwise  by  his  laches  the  debt  will  be  discharged.  Douglass  v.  Rey- 
nolds, 7  Pet,  118. 

g  49.  The  taking  of  a  note  for  a  pre-existing  debt  from  the  indorser  imposes  an  obligation 
on  the  holder  to  demand  payment  when  the  money  is  due,  and  give  notice  of  non-payment 
If  he  fail  in  this,  he  makes  the  note  his  own.    Allen  v.  King,  4  McL,  128. 

§  60.  Where  a  note  was  received,  the  proceeds  to  be  applied  in  discharge  of  a  debt,  if  de- 
mand be  not  made  and  notice  given  to  the  indorser  at  the  proper  time,  so  as  to  charge  him,  the 
indorsee  makes  the  note  his  own,  in  discharge  of  the  debt    Ibid, 

§51. Maryland  rule. —  In  Maryland  a  due  bill  or  promissory  note  given  for  a  debt 

does  not  discharge  the  original  debt  nor  extinguish  the  remedy  upon  it  Reppert  v.  Robin- 
son, Taney,  492. 

8  52. MaiDe  mle* —  By  the  law  of  Maine,  if  a  negotiable  security  be  given  for  a  pre- 
existing simple  contract  debt,  the  legal  presumption  is  that  it  is  received  in  payment,  and 
that  it  is  an  extinguishment  of  the  original  cause  of  action ;  but  this  presumption  is  liable  to 
be  controlled  by  proof  to  the  contrary.    The  Betsy  and  Rhoda,  Dav.,  112. 

§  68.  In  Massachusetts  and  Maine,  when  a  promissory  note  is  taken  for  a  debt  the  presump- 
tion arises  that  it  was  taken  in  payment  of  the  debt;  this  presumption,  however,  may  be  over- 
come by  evidence  showing  the  contrary  intention  of  the  parties.  But  at  common  law  there  is 
no  presumption  that  the  taking  of  negotiable  paper  extinguishes  the  debt  for  which  it  was 
taken.    Carter  v.  Townsend,  1  Cliff.,  1. 

§  54. Massachnsetts  mle. —  A  note  taken  on  a  simple  contract  debt  in  Massachusetts 

18  presumed  to  be  taken  in  payment,  but  the  presumption  may  be  rebutted.  •Hudson  v,  Brad- 
ley,^  2  GUff.,  184. 

§  5o.  If  a  debt  is  secured  by  lien,  and  negotiable  promissory  notes  are  taken  for  a  portion 
of  the  debt,  the  mere  fact  of  the  existence  of  the  lien  is  sufficient  to  repel  the  presumption 
arising  under  the  Massachusetts  rule  that  the  notes  were  taken  in  payment  Hence,  in  such 
case,  the  notes  being  surrendered  upon  action  brought,  the  lien  may  be  enforced  for  the 
whole  amount  of  the  debt.    Page  v.  Hubbard,  1  Spr.,  885. 

§  56.  The  rule  in  Massachusetts  is,  that  if  a  party  who  is  bound  to  the  payment  of  a  simple 
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contract  debt  gives  his  own  promissory  note  for  the  debt,  the  presumption,  in  the  absence  of 
any  proof  to  the  contrary,  is  that  such  note  was  accepted  by  the  creditor  in  satisfaction  and 
discharge  of  the  pre-existing  debt ;  but  such  presumption  is  one  of  fact  only,  and  may  be  re- 
butted and  controlled  by  any  evidence  showing  that  such  was  not  the  intention  of  the  par- 
ties ;  and  when  it  appears  that  the  uote  was  not  the  obligation  of  all  the  parties  who  were 
liable  for  the  original  debt,  or  that  the  note  was  that  of  a  third  party,  and  if  held  to  be  in 
satisfaction  would  wholly  discharge  the  party  previously  liable,  the  presumption,  if  it  exist 
at  all,  may  be  repelled  by  slight  circumstances  evidencing  a  contrary  intention.  Where 
a  note  of  a  third  party  was  taken,  but  no  settlement  was  made  at  the  time,  and  the  account 
was  not  receipted,  held^  that  the  circumstances  were  sufficient  evidence  of  such  contrary  in- 
tention to  rebut  the  presumption.    Hudson  v.  Bradley,*  2  Cliff.,  130. 

§  57.  The  rule  in  Massachusetts,  that  when  a  debtor  gives  his  own  negotiable  bill  or  note 
for  a  pre-existing  debt,  it  is  prima  facie  evidence  of  payment,  doe^  not  apply  where  the  bill 
or  note  is  accepted  in  ignorance  of  the  facts,  or  under  any  misapprehension  of  the  rights  of 
the  parties.  So  if  the  paper  accepted  is  not  binding  upon  all  the  parties  previously  liable,  it 
is  held  that  the  presumption  of  payment  may  be  considered  as  repelled.  If  the  transaction 
is  tainted  with  fraud,  or  if  it  appears  that  there  was  any  concealment,  misapprehension  or 
unfairness  in  giving  or  passing  the  new  security,  proof  of  such  facts,  or  any  one  of  them, 
will  be  sufficient  to  repel  the  presumption,  and  to  entitle  the  creditor  to  recover  upon  the 
original  contract.    Palmer  v.  Elliot,  1  Cliff.,  68. 

§  68.  Although  the  rule  in  Massachusetts  is,  that  wherever  a  party  bound  to  a  simple  con- 
tract debt  gives  his  own  negotiable  security  for  it,  the  presumption  is  that  the  bill  or  note  was 
given  and  received  in  satisfaction  of  the  pre-existing  debt,  this  presumption  is  not  a  conclu- 
sive one,  but  may  be  controverted  by  any  circumstances  which  show  that  such  was  not  the 
intention  of  the  parties.  Thus  where  notes  were  given  by  the  charterers  of  a  ship  to  the 
owner,  covering  a  portion  of  the  charter  money,  the  agreement  being  that,  if  the  notes  fell 
due  before  the  ship  returned,  the  owner  was  to  take  them  up  or  renew  them,  and  if  the  ship 
got  in  before  the  notes  fell  due,  he  was  to  return  them  or  deduct  the  amount  from  the  char- 
ter money,  Tield,  that  the  notes  were  not  given  or  received  in  payment,  but  as  an  accommoda- 
tion to  the  owner.    Kimball  v.  Ship  Anna  Kimball,  2  Cliff.,  4. 

§  59.  By  the  general  commercial  law,  a  promissory  note  does  not  discharge  the  debt  for 
which  it  is  given,  unless  such  be  the  express  agreement  of  the  parties;  it  only  operates  to  ex- 
tend until  its  maturity  the  period  for  the  payment  of  the  debt.  The  rule  in  Massachusetts, 
however,  is,  that  when  a  note  is  given  for  a  simple  debt,  the  presumption  is  that  the  note 
was  given  and  received  in  satisfaction  of  the  debt ;  but  this  presumption  may  be  repelled  by 
circumstances  showing  that  such  was  not  the  intention  of  the  parties.  Where  notes,  given 
for  a  portion  of  the  charter  money,  were  drawn  so  as  to  mature  near  the  time  of  the  antici- 
pated arrival  of  the  ship,  and,  according  to  the  statement  of  the  broker  who  made  the  arrange- 
ment, were  given  for  the  accommodation  of  the  ship-owner,  and  were  to  be  held  over  or 
renewed  in  case  they  fell  due  before  the  arrival,  held^  that  these  circumstances  were  sufficient 
to  repel  any  presumption,  under  the  Massachusetts  law,  that  the  notes  were  taken  in  pay- 
ment of  the  claim  for  the  charter  money.    The  Kimball,  8  Wail.,  87. 

§  60.  By  draft  —  Bill  of  exchange. —  An  accepted  draft  is  not  to  be  held  payment  of  aa 
indorsed  note  unless  it  is  expressly  agreed  that  it  should  be  so  received.  Cooper  v,  Gibbs,  4 
McL.,  896.  . 

§  61.  Bills  purchased  and  remitted  to  pay  a  foreign  debt  may  be  given  in  evidence  as  pay* 
ment,  if  purchased  and  remitted  before  the  writ  was  served  on  the  defendant.  Fairfax  v^ 
Fairfax,  2  Cr.  C.  C,  25. 

§  62.  A  bin  of  exchange  is  not,  in  general,  to  be  considered  as  a  satisfaction  of  a  preexist- 
ing debt,  unless  it  be  paid  or  accepted  as  such ;  nor,  if  remitted  conditionally,  unless  the  debtor 
sustain  injury  by  the  laches  of  the  creditor  who  received  it.    Gallagher  v,  Roberts,  2  Wash., 

101. 

§  68.  Taking  a  bill  of  exchange  is,  at  most,  only  prima  facte  evidence  of  a  satisfaction  and 
extinguishment  of  an  antecedent  debt.  Qucere:  How  far  even  this  is  to  be  relied  on  as  a 
general  presumption  in  foreign  states'?    Wallace  v,  Agry,  4  Mason,  886. 

§  64.  A  bill  of  exchange  remitted  in  payment  of  a  debt  due  to  the  person  to  whom  it  is  sent, 
where  the  amount  of  the  bill  is  lost  by  the  negligence  of  such  person,  is  to  be  considered  as 
payment  of  the  debt    Roberts  v,  Gallagher,*  1  Wash.,  156. 

§  65.  Where  a  creditor  receives  a  draft  drawn  by  his  debtor  on  a  third  person,  taking  the 
same  in  payment  of  his  account,  and  gives  a  receipt  in  full,  it  is  a  novation  of  the  debt,  which 
is  extinguished  with  all  its  accessory  rights  and  privileges.  Underwriters*  Wrecking  Co.  v. 
The  Katie,  3  Woods,  182. 

§  06.  A  master  of  a  vessel,  being  obliged  to  borrow  money  in  a  foreign  port  to  pay  for  re- 
pairs and  necessary  expenses  of  the  vessel,  drew  drafts  on  the  owners  for  the  amount  bor- 
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rowed.  Hdd,  that  in  the  absence  of  proof  showing  that  the  drafts  were  received  as  payment, 
they  were  only  a  conditional  payment  and  did  not  discharge  the  original  debt  The  Emily 
Sender,  17  Wall.,  666. 

§  67.  If  a  bill  of  exchange  be  taken  in  payment  as  a  discharge  of  a  pre-existing  debt,  or  in 
such  manner  as  imports  an  intention  of  the  creditor  to  take  the  risk  of  the  bill  on  himself,  the 
original  debt  is  thereby  discharged.    Brown  v.  Jackson,  2  Wash.,  24. 

§  68.  A  draft  of  a  third  person  does  not  discharge  the  original  consideration,  unless  it  is 
received  unconditionally  as  payment.    Slocomb  v,  Lurty,  Gilp.,  481. 

§  69.  If  a  debtor  remit  a  bill  of  exchange  to  his  creditor  in  payment  of  the  debt,  and  he 
receives  it  as  such,  and  credits  the  debtor,  it  is  payment,  and  he  can  only  sue  the  debtor  as 
indorser;  and  if  he  neglect  to  present  it  in  time  for  acceptance  and  payment,  and  to  give  no- 
tice of  its  dishonor,  he  makes  the  debt  his  own,  whether  the  drawer  had  funds  in  the  hands 
of  the  drawee  or  not.     Denniston  v.  Imbrie,*  8  Wash.,  896. 

§  70.  Where  a  bill  of  exchange  is  sent  to  a  creditor  in  payment  of  a  debt,  and  through  the 
negligence  of  the  creditor  the  amount  of  the  bill  is  lost,  the  bill  is  to  be  deemed  payment ; 
but  if  the  bill  was  sent  to  the  creditor,  as  agent,  to  be  collected,  he  would  only  be  liable  in 
damages  for  his  negligence.    Roberts  v.  Gallagher,*  1  Wash.,  166. 

§  71.  By  check,  order,  etc. —  The  simple  drawing  of  a  check  and  delivery  thereof  to  the 
payee,  without  presentation,  acceptance  or  payment,  does  not  transfer  the  fund  drawn  on,  to 
the  amount  of  the  check,  from  the  drawer  to  the  holder  of  the  check,  or  operate  as  an  ap- 
propriation pro  tanto  of  the  fund  in  the  hands  of  the  drawee.  Strain  v.  Crourdin,  2  Woods, 
880. 

§  73.  A  collector  of  the  customs  is  not  authorized  to  receive  anything  in  payment  of  a 
duty  bond  but  the  lawful  money  of  the  United  States,  or  foreign  gold  or  silver  coins  made 
current  by  law.  If  he  receives  a  check  upon  a  bank,  this  is  not  payment  of  the  bond  until 
the  check  is  paid.    United  States  v,  Williams,  1  Ware,  175. 

§  73.  A  check  drawn  by  the  defendant  in  favor  of  the  plaintiff,  or  bearer,  with  the  bank's 
canceling  mark  upon  it,  and  produced  by  the  defendant,  is  not  evidence  of  money  paid  to 
the  plaintiff,  although  it  appear  by  the  plaintiff's  evidence  that  when  payment  was  demanded 
the  defendant  said  he  had  paid  it  by  such  a  check,  and  although  he  produces  his  own  check- 
hook,  w^ith  a  memorandum  corresponding  with  the  check,  with  the  additional  words  ''for 
rent"     Lowe  v.  McClery,  8  Cr.  C.  C,  254. 

^  74.  Where  the  payer  is  requested  to  remit  his  check  by  mail,  such  check  so  forwarded  is 
a  valid  payment,  although  the  agent  making  the  request  had  no  special  instructions,  the 
receipt  of  the  money  being  within  the  scope  of  his  duties.  Tayloe  v.  Merchants',  etc.,  Ins. 
Company,  0  How.,  890. 

§  7o.  An  order  payable  out  of  a  particular  fund  is  not  payment.  Governor  of  Virginia  Vt 
Turner,*  1  Cr.  C.  C,  261. 

§  76.  Where  sharesmen  in  a  fishing  voyage,  their  cruise  being  completed,  and  they  having 
gone  on  another  voyage,  sent  orders  in  writing  to  the  owners  of  the  vessel  they  had  just 
quitted  to  pay  their  shares  to  M.,  and  M.  gave  a  written  order  to  pay  the  money  to  S.,  which 
was  done,  and  S.  afterwards  failed  while  the  money  was  in  bis  possession,  held,  that,  as  to 
the  owners,  it  was  a  payment  by  them  of  the  respective  shares  of  the  seamen,  although  the 
orders  -were  not  negotiable.    Crowell  v.  Knight,  2  Low.,  807. 

§  77.  By  boDd. —  A  receipt  of  a  bond  of  a  third  person  "  in  part  pay  "  of  a  precedent  debt 
is  conclusive  evidence  of  payment  to  that  extent,  although  the  obligor  was  insolvent  at  the 
time  the  receipt  was  given.    Muir  v.  Geiger,*  1  Cr.  C.  C,  323. 

§  78.  The  official  bond  given  by  a  receiver  of  public  moneys  does  not  extinguish  the  simple 
contract  debt  arising  from  a  balance  of  account  due  from  him  to  the  United  States.  Walton 
r.  United  States,  9  Wheat.,  651. 

§  79.  An  action  of  aasumpait  for  the  balance  of  account,  and  an  action  of  debt  upon  the 
bond  against  the  principal  and  sureties,  may  be  maintained  at  the  same  time.    Ibid, 

g  80.  Where  the  consideration  of  a  bond  has  failed,  it  cannot  be  pleaded  as  payment. 
Wilson  V.  Hurst,*  Pet.  C.  C,  441. 

g  81.  Bonds  assigned  to  be  applied  to  the  discharge  of  a  debt  for  which  a  suit  is  brought, 
although  they  are  not  returned  to  the  assignor,  cannot  be  given  in  evidence  on  the  plea  of 
payment,  it  being  proved  that  the  consideration  of  the  bonds  had  failed,  and  that  they  had 
been  acknowledged  by  the  assignor  to  be  of  no  value.    Ibid, 

^  82.  By  levy  and  seizure. —  A  writ  of  yZ.  fa,  returned  executed,  that  is,  levied  upon  the  prop- 
erty, is  a  discharge  of  the  debt  as  to  the  debtor,  unless,  by  actual  sale  of  the  property  seized, 
the  value  should  appear  to  be  insufficient  to  discharge  the  debt    Until  that  appears  the 
plaintiff  cannot  have  a  new  execution.    Smith  v.  Bank  of  Columbia,  4  Cr.  C.  C,  148. 
g  88.  A  levy  is  said  to  be  a  satisfaction  of  the  debt  if  the  property  be  of  sufficient  amount. 
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And  this  is  said  to  be  the  case  though  the  property  should  be  wasted  by  the  negligence  of  the 
officer.    Starr  v,  Moore»  8  McL.,  854. 

§  84.  Where  an  attachment  is  laid  upon  goods,  and  they  are  lost  through  the  negligence  of 
the  sheriff,  the  defendant  may  set  up  the  levy  as  a  satisfaction,  if  the  value  of  the  goods  be 
equal  to  the  amount  of  the  judgment     Starr  v.  Taylor,  8  McL.,  542. 

§  85.  Where  a  rea  is  seized  by  a  judicial  process  for  a  debt  which  carries  with  it  a  jus  in  re, 
as  between  a  debtor  and  creditor,  the  destruction  of  the  seized  property,  without  the  fault  of 
the  debtor,  works  a  payment  of  the  debt  to  the  extent  of  the  vcJue.  Where  third  parties 
voluntarily  join  the  seizing  creditor  in  his  proceeding,  and  unite,  so  to  speak,  in  the  seizure, 
also  asserting  claims  which  carry  with  them  liens,  the  destruction  of  the  property  without 
fault  of  the  debtor  works  a  payment  of  their  respective  claims  to  the  extent  of  the  value  of 
the  property  destroyed  in  the  order  of  the  priority  of  their  claims,  the  same  as  if  the  prop- 
erty had  been  sold  and  the  proceeds  applied  in  payment  of  the  claims.  So  held,  where  a  ship, 
libeled,  and  condemned  to  be  sold,  sank  while  in  the  hands  of  the  marshal,  and  became  a 
wreck.    Gill  v.  Packard,  4  Woods,  270. 

§  86.  By  deposit  of  money  with  third  person.—  If  a  debtor  deposit  money  for  his  creditor 
with  a  third  person,  and  the  creditor  assent  thereto,  or  give  the  depositary  a  new  credit  upon 
the  footing  of  such  deposit,  the  original  debtor  is  discharged.  Swift  v,  Hathaway,  1  QalL, 
417. 

§  87.  By  discontinuance. —  Under  a  plea  of  payment,  proof  of  the  discontinuance  of  the 
suit  cannot  be  given  in  evidence.    Latapee  v.  Pecholier,  2  Wash.,  180. 

§  88.  A  voluntary  discontinuance  by  a  party  plaintiff  is  not  satisfaction  of  the  debt  or 
cause  of  action.    Bingham  v.  Wilkins,  Crabbe,  50. 

§  89.  By  mail. —  Where  money  is  remitted  by  mail,  by  the  direction  of  the  creditor,  to  pay 
a  debt,  it  goes  at  the  risk  of  the  creditor,  and  if  lost  on  the  way,  it  nevertheless  operates  as  a 
payment  of  the  debt.     Selman  &  Son  v.  Dunn,*  10  West.  L.  J.,  459. 

§  90.  Payment  of  partnership  note  by  note  of  snrviying  partner.— The  personal  note  or 
bond  of  a  partner  given  for  partnership  notes  taken  up  by  him  operates  not  as  payment,  but 
as  a  renewal  of  the  firm  note,  if  such  be  the  intention  of  the  parties.  Loveridge  v.  Lamed,  7 
Fed.  R..  294. 

§  91.  Where  a  partnership  is  dissolved  by  the  death  of  one  partner,  and  a  firm  note  held  by 
a  creditor  is  exchanged  for  one  given  by  the  remaining  partner  in  the  firm  name,  such  ex- 
change will  not  operate  as  a  payment  of  the  joint  debt,  and  create  a  separate  debt  by  the  sur- 
viving partner,  unless  it  was  intended  to  do  so  by  the  parties.     In  re  Clapp,  2  Low.,  226. 

§92.  Forged  and  worthless  paper— Confederate  bonds. — The  plaintiff,  having  drawn  his 
check  on  the  Bank  of  North  Carolina,  in  the  usual  form,  for  the  full  amount  there  on  deposit 
in  his  name,  accepted,  as  part  payment,  coupon  bonds  which  were  issued  by  the  state  of  North 
Carolina  in  aid  of  the  rebellion.  Held,  th^t  such  bonds,  having  a  value  in  the  business  trans- 
actions of  the  country,  were  a  valid  medium  for  the  payment  and  satisfaction  of  a  bona  fide 
debt  when  accepted  by  the  creditor  as  such.     HoUeman  v.  Dewey,*  2  Hughes,  841. 

§  93.  Where  a  bank,  in  which  the  bonds  for  customs  were  left  for  collection  under  the  au- 
thority of  the  government,  discounted  for  the  principal  obligor  certain  notes  for  the  payment 
of  these  bonds,  and  the  proceeds  were  carried  to  the  credit  of  the  United  States  by  the  bank, 
in  discharge  of  the  bonds,  and  it  turned  out  that  the  indorsements  on  the  notes  were  forgeries 
practiced  by  the  principal,  it  was  held  that  the  bonds  were  discharged,  and  there  was  no  rem- 
eiy  in  equity  to  acquire  a  priority  on  the  assets  of  the  principal.  United  States  v.  Rousnia- 
nier,  2  Mason,  873. 

§  94.  A  person  who  sells  a  note  is  always  understood  as  affirming  that  it  is  what  it  purports 
to  be,  to  wit,  a  genuine  note ;  if  it  is  not  what  it  purports  to  be,  it  is  nothing,  and  if  given  in 
payment  of  an  antecedent  debt,  it  is  no  payment.    Semmes  v.  Wilson,  5  Cr.  C.  C,  285. 

§  95. of  a  bank,  when  good  payment  to  such  bank.—  In  general,  a  payment  received  in 

forged  paper  or  in  base  coin  is  not  good ;  and,  if  there  be  no  negligence  in  the  party,  he  may 
recover  back  the  consideration  paid  for  them  or  sue  upon  his  original  demand.  But  this 
principle  does  not  apply  to  a  payment  made  bona  fide  to  a  bank  in  its  own  notes,  which  are 
received  as  cash,  and  afterwards  discovered  to  be  forged.  United  States  Bank  v.  Bank  of 
Georgia,  10  Wheat.,  883. 

§  90.  In  case  of  a  payment  upon  a  general  account  made  bona  fide  to  a  bank  in  its  own 
notes,  which  are  received  as  cash,  and  afterwards  discovered  to  be  forged,  an  action  may  be 
maintained  by  the  party  paying  the  notes  if  there  is  a  balance  due  him  from  the  bank  upon 
their  general  account,  either  upon  an  insimul  computassent  or  as  for  money  had  and  received. 
Ibid. 

§  97.  The  mere  offer  of  a  master  to  pay  a  seaman's  wages  is  not  necessarily  an  admission 
that  the  wages  are  due  and  payable.    The  Martha,  BL  &  How.,  151. 
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§  98.  Payment  bj  groTernment  to  ^vrrongr  person  —  Effect  on  rlg:h1fnl  claimant— A  req- 
nisitton  and  warrant  issued  in  favor  of  A.  are  x^ot  discharged  by  payment  wrongfully  made 
to  another  person.  Effect  of  an  Erroneous  Payment  of  a  Treasury  Warrant,*  4  Op.  Att'y 
Oen'l,  898. 

§  99.  The  payment  of  a  liquidated  demand  against  the  government  to  a  person  not  author- 
ized to  receive  it  does  not  relieve  the  government  from  responsibility  to  make  payment  to  the 
proper  claimant.    Effect  o/  Erroneous  Payments  at  the  Treasury,*  5  Op.  Att*y  Gen'l,  183. 

g  100.  If  accounting  officers  err,  designedly  or  by  mistake,  in  making  payments,  the  loss 
mast  fall  on  the  United  States.    Ibid.  • 

§  101.  Where  a  payment  has  been  made  illegally  at  the  treasury  of  the  United  States,  on 
account  of  some  specific  appropriation,  that  does  not  prevent  payment  out  of  the  same  appro- 
priation to  the  rightful  party  when  he  does  appear.     6igo*s  Case,*  8  Op.  Att*y  Gen'l,  377. 

g  103.  Presumption  of  payment  ft*om  lapse  of  time. —  Where  the  statute  of  limitations 
does  not  apply,  lapse  of  time  affords  a  presumption  against  the  justice  of  the  claim,  which  is 
entitled  to  weight  by  a  court  or  jury.    Patterson  v»  Phillips,  Hemp.,  69.    See  Limitations. 

§  103.  Where  a  debt  has  remained  due  and  payable  for  sixteen  years,  the  law  holds  such 
lapse  of  time  as  prima  facie , evidence  of  payment,  regardless  of  the  statute  of  limitations; 
and  after  the  lapse  of  twenty  years,  the  presumption  of  payment  becomes  conclusive.  Did- 
lake  V,  Robb,  1  Woods,  C80. " 

§  104.  W.,  living  in  Virginia,  draws  a  bill  of  exchange,  in  November,  1775,  on  R.  &  CJo., 
merchants  in  London,  which  was  duly  protested  in  June,  1776.  W.  died  in  1777  or  1778. 
Payment  was  not  demanded  of  the  representative  of  W.  until  1819,  when  suit  was  instituted 
on  the  protested  bill.  Qucere:  Does  tiie  doctrine  of  presumption  of  payment,  arising  from 
lapse  of  time,  which  is  applicable  to  sealed  instruments,  apply  to  a  bill  of  exchange?  If  it 
does,  such  presumption  is  merely  prima /acte,  and  the  holder  may  rebut  it  by  accounting  for 
the  time  which  has  been  permitted  to  elapse,  and  by  showing  the  improbability  that  the  debt 
has  been  paid.  Should  this  presumption  be  rebutted,  still  the  plaintiff  shall  only  recover 
legal  intei'est  from  the  assertion  of  his  claim.    Hopkirk  v.  Page,  2  Marsh.,  20. 

§  105.  A  presumption  that  the  purchase  money  for  land  has  been  paid  to  the  proprietaries 
cannot  arise  from  length  of  time,  when  the  claimant  of  the  land  does  not  produce  a  patent  or 
show  that  a  patent  was  issued  for  the  land.    Ck)nn  v.  Penn,  Pet.  C.  C,  496. 

§  lOG.  The  presumption  of  payment  from  lapse  of  time  may  be  rebutted  by  circumstances, 
which  are  for  the  consideration  of  the  jury ;  but  when  a  petitioner  seeks  to  have  a  supersedeas 
of  a  comnnission  in  bankruptcy  revoked,  in  order  to  allow  him  to  prove  debts  against  which 
there  in  &  prima  facie  presumption  of  payment,  he  must  satisfy  the  court  that  he  has  a  fair 
and  reasonable  expectation  of  rebutting  the  presumption,  if  the  opportunity  is  afforded  him. 
In  re  Morris'  Estate,  Crabbe,  70. 

§  107.  mortgages. —  No  presumption  of  payment  against  the  mortgagee  or  his  assigns 

in  possession  can  arise  from  lapse  of  time,  where  the  mortgagor  became  insolvent  and  died 
before  the  mortgage  debt  became  due,  leaving  no  personal  representatives,  and  none  but  col- 
lateral heirs,  and  his  alienee  also  became  insolvent,  removed  from  the  state  before  foreclos- 
ure, and  never  returned.    Brobst  v.  Brock,  10  Wall.,  519. 

§  108.  In  respect  to  the  mortgagee,  who  is  seeking  to  foreclose  the  equity  of  redemption, 
the  general  rule  is,  that  where  the  mortgagor  has  been  permitted  to  retain  possession,  the 
mortgagee  will,  after  a  length  of  time,  be  presumed  to  have  been  discharged  by  payment  of 
the  money  or  by  a  release,  unless  circumstances  can  be  shown  sufficiently  strong  to  repel  the 
presumption,  as  payment  of  interest,  a  promise  to  pay,  or  an  acknowledgment  by  the  mort- 
gagor that  the  mortgage  is  still  existing.     Hughes  r.  Edwards,  9  Wheat.,  489. 

§  109.  The  presumption  of  payment  of  a  mortgage  arises,  where  no  interest  on  it  has  been 
paid  for  twenty  years.  But  the  relation  of  vendor  and  vendee  must  exist  to  authorize  such 
a  presumption.    Lessee  of  Ransdale  v.  Grove,  4  McL.,  282. 

§  110* bonds. —  After  the  lapse  of  twenty  years,  a  presumption  of  payment  of  a  bond 

or  note  arises;  and,  under  peculiar  circumstances^  it  may  arise  on  a  shorter  time.  Denniston 
r.  McKeen,  2  McL.,  253. 

§  111.  In  an  action  upon  a  bond,  payable  by  instalments,  the  jury  may,  and  ought  to,  pre- 
sume payment  of  any  instalment  payable  more  than  twenty  years  before  the  commence- 
ment of  the  suit,  and  may  presume  payment  of  an  instalment  payable  nineteen  years  and 
ten  months  before  the  commencement  of  the  suit.    Miller  v,  Evans,  2  Cr.  C.  C,  72. 

g  112.  The  equitable  rule  of  limitation  applied  to  bonds,  where  there  has  been  no  demand 
for  twenty  years,  is  a  mere  presumption  of  payment,  not  an  absolute  limitation.  The  Post- 
master-General V.  Rice,  Gilp.,  554. 

§  lis*  Twenty  years  creates  a  presumption  of  payment  of  a  bond,  if  no  interest  has  been 
paid  in  that  time.    If  a  shorter  period  is  relied  upon,  the  presumption  should  be  fortified  by 
circumstances.    Goldhawk  t*.  Duane,  2  Wash.,  323. 
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§  114.  To  authorize  a  presumption  of  payment  of  a  bond,  twenty  years  must  liave  elapsed, 
exolusive  of  tiie  period  of  the  disability  of  the  holder  to  sue  for  the  same.  Dunlop  v.  Ball,  2 
Cr. ,  180. 

§  1 15.  There  is  no  presumption  of  payment  of  a  bond  held  by  an  alien  enemy  during  a 
war.  But  it  is  not  so  clear  that  upon  a  bond  dated  in  1773,  and  on  which  suit  was  not  brought 
until  1802,  the  same  length  of  time  after  the  removal  of  the  disability  is  necessary  to  raise 
the  presumption  of  payment  as  would  be  required  if  the  bond  had  borne  date  at  the  time  of 
such  removal.     Ibid, 

§  116. against  the  gorernment. —  Presumption  of  payment  from  lapse  of  time  cannot 

be  raised  against  the  government.    United  States  v.  Williams,  4  McL.,  567. 

§  117.  The  statute  of  limitations  does  not  run  against  the  government,  nor  is  it  chargeable 
with  delays  so  as  to  raise  a  presumption  of  payment    United  States  v»  Williams,  6  McL.,  133. 

§  118. in  admiralty. —  A  forbearance  to  sue  for  nine  months,  even  if  the  libelant  was 

on  the  spot  and  the  vessel  within  the  power  of  the  court  during  that  time,  does  not  raise  a 
presumption  of  payment,  either  in  the  admiralty  or  any  other  court.  Holmes  v.  The  Lodemia, 
Crabbe,  434. 

g  119.  Payment  by  deed. —  If  a  creditor  accepts  a  deed  of  lancl  in  payment  of  a  debt  it  is  a 
bar  to  an  action  for  the  debt,  and  if  the  title  be  defective  the  creditor  must  look  to  his  war- 
ranty.   Miller  v.  Young,  2  Cr.  C.  C,  53. 

g  120.  Where  judgment  has  been  rendered  against  a  defendant  who  has  subsequently  con- 
veyed real  estate  to  the  plaintiff,  he  is  entitled,  under  a  plea  of  payment  to  a  acL  fa.  issued 
to  revive  the  original  judgment,  to  a  credit  for  the  value  of  the  property  at  the  date  of  the 
conveyance.     United  States  t;.  Thompson,  Gilp.,  614. 

g  121.  By  dcTise. —  It  is  a  general  rule  that  a  devise  of  land  is  not  a  satisfaction  or  part 
performance  of  an  agreement  to  pay  money.     Bryant  v»  Hunter,  3  Wash.,  48. 

^  132.  By  (Chattels. —  In  action  for  breach  of  contract  the  court  cannot,  unless  empowered 
by  statutory  provision,  compel  the  plaintiff  to  accept  as  part  payment,  or  in  mitigation  of 
damages,  the  property  the  non-delivery  of  which  occasioned  the  suit,  if  tendered  in  open 
court  by  the  defendant.     Colby  v.  Reed,  9  Otto,  560. 

g  128.  Where  the  defendant  sets  up  as  a  defense  that  certain  collaterals  assigned  to  the 
plaintiff  were  accepted  by  the  latter  in  satisfaction  of  the  debt,  and  not  as  collateral  security, 
he  must  clearly  establish  the  truth  of  his  allegation.  Where  the  written  assignment  states 
that  the  property  was  assigned  '*  as  collateral  security,'*  and  the  face  value  of  the  collaterals 
is  less  than  the  amount  of  the  debt,  such  facts  tend  strongly  to  show  the  intrinsic  improb- 
ability that  any  agreement  was  made  that  the  collaterals  were  to  be  taken  in  satisfaction  of 
the  debt,  and  will  control  in  the  absence  of  direct  proof  that  they  were  so  taken.  Brown  v. 
Hiatt,  1  Dill.,  372. 

g  1 24.  Where  a  creditor  wrongfully  takes  and  carries  away  personal  property  belonging  to 
his  debtor,  no  part  of  the  debt  due  him  is  thereby  extinguished,  for  a  debt  cannot  be  extin- 
guished by  a  credit  or  set-off  arising  from  unliquidated  damages  for  a  trespass.  Palmer  r. 
Burnside,  1  Woods,  179. 

g  125.  Miscellaneons. —  A  court  of  equity  will  not  appropriate  a  sum  of  money  paid  for 
the  extension  and  renewal  of  a  note  as  a  payment  on  the  indebtedness  of  the  maker,  unless 
the  complainant's  bill  shows  a  case  of  usury  and  prays  relief  on  that  ground.  McNamara  v. 
Condon,  2  McAl.,  364. 

g  126.  A  payment  made  to  the  mortgagee,  after  an  assignment  of  the  mortgage,  but  before 
the  mortgagor  has  notice  of  it,  is  good  against  the  assignee.  Hubbard  v.  Turner,  2  McL., 
519. 

g  127.  Where  a  suit  may  be  prosecuted  by  the  drawer  of  a  bill  of  exchange,  in  the  name  of 
the  payees  for  the  benefit  of  the  drawer,  payment  of  the  bill  by  the  drawer  to  the  payees  is 
no  bar.     Davis  v.  McConnell,  8  McL.,  391. 

g  128.  If  money  is  to  be  paid,  or  any  other  act  to  be  done,  on  a  certain  day  and  at  a  certain 
place,  the  legal  time  of  performance  is  the  last  convenient  hour  of  the  day  for  transacting 
business.  But  if  the  parties  meet  at  any  part  of  the  day,  a  tender  and  refusal  at  the  time  of 
the  meeting  are  sufficient.     Savary  v.  Goe,  8  Wash.,  140. 

g  120.  Where  a  suit  was  brought  for  a  balance  of  account  for  advances  made  at  Boston, 
upon  goods  consigned  to  the  plaintiffs  at  Trieste,  and  sold  by  them  at  a  great  loss,  it  was  held 
that  the  balance  was  not  payable  at  Trieste  but  at  Boston,  and,  therefore,  the  balance  was  to 
be  estimated  in  damages  at  the  par  and  not  at  the  rate  of  exchange.  Grant  v,  Heaiey,  8  Sumn. , 
523;  2L.  Rep.,  113. 

g  180.  The  comptroller  of  the  treasury  has  a  right  to  direct  the  marshal  to  whom  he  shall 
pay  money  received  upon  execution,  and  a  payment  according  to  such  directions  is  good ;  and 
Mt'S^exfis  he  may  avail  himself  of  it  upon  the  trial,  without  having  submitted  it  as  a  claim  to 
the  accounting  officers  of  the  treasury.    United  States  v.  Giles,  9  Cr.,  212. 
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§  181.  A  promissory  note,  given  as  collateral  or  counter  security  for  a  note  borrowed,  is 
not  discharged  or  vacated  by  the  borrower's  discharging  or  taking  up  the  borrowed  note  with 
funds  furnished  by  the  lender.    Smith  v.  Johnson,  2  Or.  C.  C,  645. 

§  182.  Where,  by  a  coutraot  between  American  citizens,  a  payment  is  to  be  made  in  a 
foreign  country,  the  intention  of  the  parties  must  govern  tlie  form  of  payments  Searight  v. 
Calbraitti,  4  Dall,  825. 

g  138.  A  citizen  of  North  Carolina,  being  indebted  to  a  citizen  of  Pennsylvania  at  the  time 
of  the  breaking  out  of  the  late  rebellion,  was  compelled  to  pay,  by  proceedings  under  an  act 
of  the  self-styled  Confederate  congress  for  the  sequestration  of  the  estates  of  alien  enemies, 
the  amount  of  such  indebtedness  to  the  receiver  appointed  under  the  sequestration  act.  Hddt 
that  such  payment  was  in  no  sense  a  payment  and  satisfaction  of  the  debt  due  the  citizen  of 
the  loyal  state.    Shortridge  v,  Macon,  1  Abb.,  58;  Chase's  Dec,  136. 

§  184.  Legal  and  equitable  assets  were  in  the  hands  of  an  administrator,  he  being  also  com- 
missioner to  sell  the  real  estate  of  a  deceased  person ;  and  by  a  decree  of  the  court  of  chan- 
cery he  was  directed  to  make  payment  of  debts  due  by  the  intestate  out  of  the  funds  in  his 
hands,  without  directing  in  what  manner  the  two  funds  should  be  applied.  Payments  were 
made  under  this  decree  to  the  creditors  by  the  administrator  and  commissioner,  without  his 
Btating,  or  in  any  way  making  known,  whether  the  same  were  made  from  the  legal  or  equH 
table  assets.  A  balance  remaining  in  his  hands,  unpaid  to  those  entitled  to  the  same,  the 
sureties  of  the  administrator,  after  his  decease,  claimed  to  have  the  whole  of  the  payments 
made  under  the  decree  credited  to  the  legal  assets,  in  order  to  obtain  a  discharge  from  their 
liability  for  the  due  administration  of  the  legal  assets.  It  was  held  that  their  principal  hav- 
ing failed  to  designate  the  fund  out  of  which  the  payments  were  made,  they  could  not  do  so. 
Backhouse  v,  Patton,  5  Pet.,  160. 

§  18o.  The  proceeds  of  certain  property  seized  under  the  confiscation  act  were  by  order  of 
the  court  turned  over  to  the  clerk  of  the  court,  who  in  turn  deposited  them  to  his  credit,  as 
clerk,  in  the  bank  of  S.,  having  been  notified  by  the  interior  department  that  such  bank  had 
been  desi^ated  by  the  secretary  of  the  treasury  as  a  depository  of  public  monciy.  Judgment 
in  the  condemnation  suit  was  rendered  in  favor  of  the  owner  of  the  property,  but  in  the  mean- 
time the  bank  had  failed.  Upon  suit  by  the  owner  against  the  United  States,  held,  that  the 
depositing  of  the  proceeds  in  the  above  manner  was  not  a  payment  into  the  treasury,  and 
hence  the  government  was  not  liable  for  the  amount  lost  by  the  failure  of  the  bank.  Branch 
r.  United  States,*  12  Ct.  CI.,  281. 

§  186.  A.  and  B.  shipped  a  cargo  of  goods  for  C,  but  consigned  them  to  D.,  the  partner  of 
£.  Before  the  arrival  of  the  goods,  D.  died,  C.  became  bankrupt,  and  the  defendant,  under  a 
power  of  attorney  from  £.,  took  possession  of  them,  sold  them  and  remitted  part  of  the  pro- 
ceeds to  £.,  at  the  same  time  informing  A.  and  B.  of  his  having  taken  possession  of  the  goods; 
and  when  he  remitted  in  part  their  proceeds  to  £!.  he  advised  A.  and  B.  of  such  remittances, 
who  approved  of  the  whole  of  his  proceedings.  Held,  that  the  defendant  did  not  become  the 
agent  of  the  shippers,  but  was  the  agent  of  E. ;  and  that  any  remittances  made  to  E.,  of 
which  advice  was  not  given  by  the  defendant  to  A.  and  B.  that  they  were  for  the  proceeds 
of  the  goods,  were  not  payments  to  A.  and  B.     Holt  v,  Dorsey,  1  Wash.,  896. 

II.  Application  of  Payments. 

SumiART  —  Oeneral  rule,  S§  137,  147.— TF^cn  the  law  will  apply,  §  138.— By  a  receipt,  §  139.— 
Voluntary  paymeJits,  §§  140,  HU— Proceeds  of  a  judicial  sale,  §§  148,  1^.— Payment  by 
administrator,  %  Hi.— Running  accounts,  §§138,  145,  146,  149-153. —  Payment  to  treas- 
ury department,  §  148. 

§  187.  When  a  debtor  makes  payment  to  a  creditor  to  whom  he  is  indebted  in  several  sums 
and  on  various  accounts,  as  by  note,  bond,  and  book  account,  he  has  a  right  to  direct  to  what 
account  or  what  debt  the  payment  shall  be  appropriated.  If  the  debtor  pays  generally  on  ac- 
count, the  creditor  may  make  the  appropriation.  But  the  application,  whether  made  by  the 
debtor  or  creditor,  must  be  made  at  the  time  of  the  payment.  United  States  t*.  Bradbury, 
gg  154-158. 

g  188.  If  no  appropriation  is  made  by  either  party  at  the  time  the  payment  is  made,  neither 
debtor  nor  creditor  is  permitted  to  go  back  afterwards  and  apply  the  payment,  but  the  law 
intervenes  and  makes  the  application  according  to  its  own  notions  of  justice  between  the  par- 
ties. In  cases  of  open  running  accounts,  where  there  have  been  a  number  of  successive  charges 
and  payments,  the  law  applies  these  payments  to  the  extinguishment  of  the  debits  in  the  order 
of  time  in  which  they  stand  in  the  account,  each  payment  being  appropriated  to  the  extin- 
guishment of  the  oldest  charge  on  the  debtor  side  of  the  account.    Ibid, 
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§§  189-158.  PAYMENT  AND  SETTLEMENT. 

g  139.  When  the  appropriation  of  a  payment  is  made  by  a  receipt,  it  is  by  the  creditor  and 
not  by  the  debtor  that  it  is  made.  He  executes  the  instrument  and  the  words  are  his;  and  if 
the  debtor  takes  the  receipt  without  objection,  he  will  be  considered  as  consenting  to  the  ap- 
plication thus  made  by  the  creditor,  and  it  will  be  binding  upon  him  unless  he  has  been  over- 
reached by  fraud  or  surprise.    Ibid, 

g  140.  The  rule  as  to  voluntary  payments  is  that  the  debtor  may  direct  the  appliq^tion  of 
such  payments  upon  one  of  several  debts  due  from  him  to  the  creditor.  Nichols  r.  Knowlesy 
§159. 

§  HI.  A  voluntary  payment  within  the  meaning  of  this  rule  is  one  made  by  the  debtor  on 
his  own  motion  and  without  any  compulsory  process.  A  payment  made  upon  execution  does 
not  fall  within  the  rule.    Ibid, 

§  143.  Wherei  under  the  statute  of  Minnesota,  a  chattel  mortgage  is  placed  in  the  hands  of 
the  sheriff  with  orders  to  seize  and  sell  the  mortgaged  property  for  the  purpose  of  paying  the 
mortgage  debt,  the  sale  is  made  by  virtue  of  legal  proceedings,  and  the  proceeds  of  the  sale 
are  in  no  sense  voluntary  payments,  the  application  of  which  the  debtor  is  authorized  to 
direct ;  but  inasmuch  as  the  mortgage  does  not  direct  how  the  proceeds  shall  be  applied,  the 
creditor  has  the  right  to  apply  them  to  the  payment  of  any  of  the  debts  secured  by  the  mort- 
gage.   Ibid, 

§  148.  Where  some  of  the  notes  secured  by  chattel  mortgage  were  also  secured  by  the  in- 
dorsement of  a  third  party,  it  may  be  inferred  that  the  parties  intended  to  apply  the  proceeds 
of  the  sale  of  mortgaged  property  first  to  the  notes  not  otherwise  secured,  so  as  to  give  the 
creditor  the  full  benefit  of  all  of  his  security.    Ibid. 

§  144.  In  case  of  payments  made  by  an  administrator  of  an  insolvent  estate,  all  such  pay- 
ments must  be  deemed  to  be  made  on  general  account,  and  pro  rata  towards  the  extinguish- 
ment of  all  the  debts  due  to  the  creditor.  The  United  States,  as  creditor,  having  priority  by 
law  in  such  cases  does  not  change  the  rule.  The  duty  of  the  administrator  is  the  same. 
United  States  t- .  Wardwell,  §§  180-103. 

g  145.  In  cases  of  running  accounts,  where  debits  and  credits  are  made  at  different  times, 
the  payments  are  to  be  deemed  as  made  towards  items  antecedently  due,  in  the  order  of  time 
in  which  they  stand  in  the  account.    Ibid. 

%  146.  The  case  of  the  United  States  furnishes  no  exception  to  this  rule  in  cases  of  running* 
accounts.    All  payments  are  deemed  to  be  made  on  general  account.    Ibid, 

g  147.  In  case  of  payments  by  a  debtor  to  a  creditor  the  debtor  has  a  right  to  direct  the  ap- 
plication of  them,  and  if  he  does  not  the  creditor  may  apply  them  as  he  pleases.    Ibid, 

g  14S.  In  case  of  payments  to  the  treasury  department  of  the  United  States,  the  officers  of 
that  department  have  not  a  right  to  make  any  application  of  such  payments  against  the  will 
of  the  debtor  or  of  his  administrator.    Ibid. 

g  149.  In  an  action  on  a  long  running  account  between  the  parties,  of  notes,  acceptances, 
etc.,  if  the  debtor  transfer  a  note  or  draft  to  the  plaintiff,  which  is  due  at  a  future  day,  and 
give  no  direction  on  what  claim  the  money  when  collected  shall  be  applied,  the  creditor  may 
apply  it  before  action,  and  in  case  of  his  failure  so  to  do  the  court  may  at  the  trial.  Whet- 
more  V,  Murdock,  gg  164-167. 

g  150.  The  true  application  of  such  money  is  to  such  of  the  claims  as  seem  most  proper 
under  all  the  circumstances;  as,  to  one  not  bearing  interest  if  others  do;  one  not  secured  if 
others  are ;  one  owned  in  his  own  right  if  others  are  not ;  and  finally,  if  none  of  these  exist, 
to  the  oldest  demand.    Ibid. 

g  151.  But  if  one  of  the  claims  is  not  due  when  the  draft  is  received,  or  is  supposed  to  be 
otherwise  secured  before  the  money  is  collected  on  this  draft,  or  if  the  creditor,  when  it  is 
collected,  credits  it  generally  and  informs  the  assignees  beforehand  that  when  received  it 
will  reduce  their  general  balance  so  much,  the  money  should  be  applied  to  the  oldest  demand, 
or  be  considered  as  applied  generally  to  the  whole  account  by  the  creditor  when  he  received 
it.    Ibid. 

g  152.  If  notes  are  given,  as  in  the  other  case  between  these  parties,  to  secure  acceptances, 
and  are  found  against  by  a  jury  for  want  of  consideration  or  fraud,  the  money,  when  actually 
paid  on  the  acceptance  before  the  suit,  may  be  recovered  as  not  merged  by  those  notes.  But 
the  sum  received  by  the  creditor  on  the  draft  cannot  be  applied  first  to  such  demand,  when 
the  debtor  did  not  so  direct,  nor  the  creditor  so  enter  it,  but  both  resorted  to  what  they  con- 
sidered other  security  for  the  payment  of  what  might  be  so  advanced  on  those  acceptances. 
Ibid. 

g  158.  Money  not  paid  for  a  principal  before  action  brought  cannot  be  recovered  by  the 
surety  as  money  paid,  unless  on  a  special  promise  to  pay  it  previously ;  and  if  that  promise 
is  found  to  be  fraudulent,  the  money  actually  paid  after  the  suit  may  be  recovered,  but  only 
in  a  separate,  subsequent  action.    Ibid. 

[Notes.—  See  §g  168-233.] 
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UNITED  STATES  v,  BRADBURY. 
(District  Court  for  Maine:  Daveis,  146-154.    1841.) 

Statement  of  Facts. —  This  was  an  action  upon  the  official  bond  of  Brad- 
bury as  postmaster.  He  had  held  the  office  from  1831,  and  in  Januarj^  1838, 
gave  a  new  bond,  which  is  the  one  in  question.  When  he  gave  the  new  bond 
he  owed  $465.60,  and  paid  on  the  same  day  $227.91,  and  took  a  receipt  there- 
for, v/hich  stated  the  amount  paid  to  include  all  previous  dues  back  to  Octo- 
ber 1,  1836.  lie  ceased  to  be  postmaster  on  the  30th  of  September,  1838,  and 
it  appeared  that  he  had  paid  in  three  payments  amounts  corresponding  with 
the  suras  for  which  he  was  debited.  There  was  a  verdict  for  the  penalty,  and 
now  a  motion  is  made  for  a  new  trial. 

§  1 54.  The  rule  as  to  appropriation  of  payments  when  a  debtor  owes  several 
sums  and  on  various  a^coufits. 

Opinion  by  Wabe,  J. 

The  instruction  to  the  jury  was,  that  when  a  debtor  makes  payment  to  a 
creditor,  to  whom  he  is  indebted  in  several  sums  and  on  various  accounts,  as 
by  note,  bond,  and  book  account,  he  has  a  right  to  direct  to  what  account  or 
what  debt  the  payment  shall  be  appropriated.  This  is  a  rule  which  arises  out 
of  the  nature  of  the  act.  The  payment  is  the  act  of  the  debtor,  and  he  has  a 
natural  right  to  determine  the  quality  of  his  own  act,  that  is,  to  make  the 
a]>propriation  of  his  own  money.  If  the  debtor  paj's  generally  on  account, 
this  right  results  to  the  creditor;  he  may  then  make  the  appropriation,  and 
apply  it  to  the  payment  of  \v1iich  debt  he  chooses.  But  the  imputation, 
whether  made  by  the  debtor  or  creditor,  must  be  made  at  the  time  of  payment; 
in  re  presenti,  hoc  est  siatlm,  atque  solutum  est.     Dig.,  46,  3,  1. 

§  155*    When  the  law  will  intervene  and  apply  the  payments. 

If  not  then  made,  it  is  not  permitted  to  either  party  to  go  back  afterwards 
and  apply  the  payment,  but  the  law  intervenes,  and  makes  the  application 
according  to  its  own  notions  of  justice,  between  the  parties. 

§  1 66.  The  rule  of  open  and  running  accoujits. 

In  cases  of  open,  running  accounts,  where  there  have  been  a  number  of 
successive  charges  and  payments,  from  time  to  time,  if  neither  of  the  pan'ties 
has  imputed  these  payments  to  extinguish  any  particular  charges  in  the 
account,  the  law  applies  them  to  the  payment  of  the  debits  in  the  order  of 
time  in  which  they  stand  in  the  account,  each  payment  being  appropriated  to 
the  extinguishment  of  the  oldest  charge  on  the  debtor  side  of  the  account. 
Such  was  the  direction  to  the  jury,  and,  as  a  general  rule,  this  is  too  well 
established  to  be  brought  into  doubt.  United  States  v,  Kirkpatrick,  9  Wheat., 
720  (Bonds,  §§  419-22);  Postmaster-General  v.  Furber,  4  Mason,  333;  United 
States  V,  Ward  well,  5  Mason,  82  (§§  160-63,  infra)-,  Clayton's  Case,  1  Meri- 
vale,  572. 

§  1 67.  TTie  rule  of  the  Roman  law. 

The  Eoman  law,  from  which  our  rules  for  the  imputation  of  general  and 
unappropriated  payments  are  in  part  derived,  looks  generally  to  the  interest 
of  the  debtor,  and  is  governed  by  what  may  be  presumed  to  have  been  the 
will  of  a  prudent  and  discreet  man,  if  his  attention  had  been  particularly 
called  to  the  subject;  quod  verisimile  videretur  diligentem  dehitorem  admonitu 
ita  suum  negotium  gesturumfuisse.     Dig.,  46,  3,  97. 

When  there  w^ere  several  debts,  and  the  payments  were  general,  the  law 
imputed  it  to  a  debt  which  the  debtor  owed  on  his  own  account  rather  than 
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to  one  for  which  he  was  liable  as  surety;  to  one  which  bore  interest  before 
one  which  did  not ;  to  a  debt  secured  by  mortgage,  or  by  sureties,  rather  than 
to  one  which  was  not;  to  one  having  a  penalty  attached  to  it  rather  than  to 
one  which  had  none;  and,  generally,  to  extinguish  the  debt  which  was  most 
onerous  to  the  debtor.  It  proceeded  upon  this  principle,  that,  as  the  right  of 
making  the  appropi'iation  belongs  of  right  to  the  debtor  in  the  first  instance, 
when  none  is  made  by  either  party  and  it  is  left  to  be  made  by  the  law,  that 
ought  to  look  to  the  supposed  will  of  the  debtor  rather  than  that  of  the  cred- 
itor. But,  if  the  debts  were  all  of  the  same  character,  this  preference  was 
abandoned,  for,  though  the  debtor,  on  some  accounts,  may  have  an  interest  in 
extinguishing  the  more  recent  rather  than  the  more  ancient  debts,  the  law 
adopted  the  more  equitable  rule  between  the  parties,  and  applied  the  payment 
to  the  oldest.  Si  nihil  eorum  interveniat,  vetVrStior  co?itra€tu8  ante  eolviiur. 
Digest,  46,  3,  97  and  5;  Pothier  des  Obligations,  Nos.  565,  571;  TouUier,  Droit 
Civil,  Vol.  7,  Nos.  173,  186.  In  this  rule,  therefore,  the  common  and  civil  law 
agree,  and  the  rule  itself  has  its  foundation  in  principles  of  natural  justice. 
There  was  then  no  error  in  the  instruction  given  to  the  jury  in  laying  down 
the  principles  of  law  applicable  to  the  general  question,  indej^endent  of  the 
specialties  belonging  to  the  particular  case. 

The  only  question  which  can  be  considered  as  fairly  open  is,  whether  there  is 
in  this  case  such  an  appropriation  of  the  payments  made  by  the  debtor  as  will 
take  it  out  of  the  common  rule.  It  is  contended  that  there  was,  and  that  this, 
as  a  fact,  may  be  justly  inferred  from  the  circumstances  under  which  the  pay- 
ments were  made  and  from  the  receipts  which  were  taken. 

The  bond  bears  date  Jantiary  26,  1838.    Bradbury  remained  postmaster  for 
three  quarters  after,  and,  at  the  end  of  each  quarter,  paid  the  amount  of  post- 
age .which  had  accrued  during  the  quarter  and  took  a  receipt  for  the  sum, 
which  described  it  as  "  being  the  amount  due  from  him  to  the  United  States 
for  the  quarter  ending,"  etc.,  "  as  shown  by  his  account  current,  including  all 
previous  dues."    It  is  argued  that  this  receipt  makes  an  appropriation  of  the 
payment  first  to  extinguish  the  debt  which  accrued  the  past  quarter,  and  that 
the  excess  only,  if  any  there  were,  was  to  be  applied  towards  paying  the  old 
balance;  and  that  such  was  the  intention  of  the  debtor  is  a  just  inference  from 
the  fact  that  each  payment  was  the  precise  amount  of  postage  which  had  ac- 
crued during  the  preceding  quarter.     Undoubtedly  it  was  the  right  of  the 
defendant  to  have  the  money  so  applied  if  he  chose  to  make  the  application. 
But,  to  carry  this  intention  into  effect,  it  must  be  made  known  in  a  clear  and 
intelligible  manner,  either  by  positive  directions  or  by  circumstances  equina- 
lent  to  a  direct  order.    The  fact  that  the  payments  were  in  each  case  precisely- 
equal  to  the  postage  of  the  preceding  quarters  does,  undoubtedly,  raise  a  strong 
presumption  that  they  were  intended  to  be  applied  to  the  extinguishment  of 
that  part  of  the  debt.    In  the  case  of  Marryatt  v.  White,  2  Starkie,  101,  Lord 
EUenborough  seemed  to  consider  this  circumstance  as  conclusive  in  a  case 
which  in  its  leading  features  resembles  the  present.    That  was  an  action  on  a 
promissory  note,  against  the  surety,  given  to  secure  the  payment  for  flour  to 
be  afterwards  delivered  to  the  principal  on  the  note.    He  was,  at  the  time,  in- 
debted to  the  plaintiff  for  goods  previously  delivered.    There  was,  therefore, 
an  open  running  account.    By  the  usage  of  trade  a  credit  was  allowed  of  three 
months,  and  if  payment  was  sooner  made  the  debtor  was  entitled  to  a  dis- 
count,   Loril  EUenborough  observed  "  that  the  payment  of  the  exact  amount 
of  goods  previously  delivered  is  irrefragable  evidence  to  show  that  the  sum 
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was  intended  in  payment  of  those  goods,  and  the  payment  of  sums  within  the 
time  allowed  for  discount,  and  on  which  discount  has  been  allowed,  aflPords  a 
strong  inference,  in  the  absence  of  proof  to  the  contrary,  that  it  was  made  in 
relief  of  the  surety." 

It  will  be  observed  that  this  case,  in  one  important  circumstance,  differs 
from  the  case  at  bar.  A  discount  was,  by  usage,  allowed  when  payment  was 
made  before  the  expiration  of  the  credit,  and  on  some  of  the  payments  a  dis- 
count was,  in  fact,  allowed.  This  conclusively  proved  that  the  imputation 
was  to  the  new  and  not  to  the  old  debt;  because  if  it  had  been  applied  to  the 
old  account  no  discount  could  have  been  claimed.  Two  circumstances  here 
concurred  to  indicate  the  intention  of  the  debtor,  but  one  of  which  exists  in  the 
present  case.  That,  it  is  true.  Lord  EUenborough  seems  to  have  considered  as 
conclusive  when  standing  alone  and  unconnected  with  any  circumstances  con- 
tributing either  to  confirm  or  weaken  the  presumption. 

As  a  universal  proposition  this  will  perhaps  be  found  to  be  not  whollj^  free 
from  difficulty.  But  in  the  present  case  it  does  not  stand  alone;  a  receipt 
was  taken  and  an  appropriation  of  the  payment  may  be  made  by  the  form  of 
the  receipt.  Manning  v.  Westerne,  2  Vern.,  607.  Does  this  receipt,  in  its 
legal  construction,  make  the  appropriation  which  is  contended  for?  In  its 
terms  ft  professes  to  be  for  the  amount  of  the  last  quarter,  including  the  pre- 
vious dues.  This  form  of  expression  seems  to  contemplate  the  whole  debt 
dae  as  one  mass,  and  to  impute  the  payment  to  the  aggregate.  The  language 
of  the  receipt  also  implies  that  it  is  in  satisfaction  of  the  whole  debt  —  the  old 
balance,  if  any  there  was,  as  well  as  the  last  quarterly  charge.  It  appears  to 
me  that  the  legal  and  proper  import  of  the  words  renders  it  a  payment  on  the 
general  account;  and  if  so,  the  law  applies  it  to  extinguish  the  oldest  debits, 
leaving  the  last  quarter  unsatisfied. 

§  168.  When  an  appropriation  is  made  by  a  9*eceipt  it  is  the  creditor  who 
makes  it. 

But  if  the  receipt  admitted  the  construction  for  which  the  defendant's  coun- 
sel contends,  it  would  not  relieve  his  case.  When  the  appropriation  of  a  paj'- 
ment  is  made  by  a  receipt,  it  is  by  the  creditor  and  not  by  the  debtor  that  it 
is  made.  He  executes  the  instrument,  and  the  words  are  his.  If  the  debtor 
objects  to  the  appropriation,  he  may  require  a  receipt  in  a  different  form,  or 
he  may  by  his  own  act  impute  the  payment  to  the  extinguishment  of  a  diifer- 
ent  debt;  for  he  is  not  bound,  provided  he  objects,  by  the  imput<ation  of  the 
creditor.  But  he  must  object  at  the  time,  and  if  he  takes  it  Avithout  objection 
he  will  be  considered  as  consenting  to  the  application  made  by  the  creditor, 
and  it  will  be  binding  upon  him  unless  he  has  been  overreached  by  fraud  or 
surprise.  Pothier  des  Obligations,  No.  566,  Part  3,  ch.  1,  art.  8.  Now,  if  it 
had  been  the  intention  of  the  agent  of  the  postoffice  to  impute  the  payment 
to  the  last  quarter,  to  the  exclusion  of  the  antecedent  balance,  and  this  had 
been  done  in  terms  ever  so  precise,  it  would  not  have  been  binding  on  the 
United  States,  because  it  would  have  been  in  direct  opposition  to  the  law. 
Nothing  can  be  clearer,  both  in  principle  and  authority,  than  that  a  public 
agent,  acting  under  the  authority  of  law,  cannot  bind  the  government  when 
he  exceeds  his  powers,  or  when  his  act  is  repugnant  to  the  law.  Johnson  v. 
United  States,  5  Mason.  425.  The  agent  who  gave  the  receipt  had  no  author- 
ity to  impute  the  payment  to  any  particular  part  of  the  debt,  for  this  had  been 
already  done  by  law.  By  the  act  of  July  2, 1836  (ch.  270,  §  37),  it  is  provided, 
when  a  new  bond  has  been  given  by  a  postmaster,  and  there  is  an  unpaid  bal- 
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ance  remaining  against  him,  ^'  that  payments  made  subsequent  to  the  execu- 
tion of  the  new  bond  by  said  postmaster  shall  be  applied  first  to  discharge 
any  balance  which  may  be  due  on  the  old  bond,  unless  he  shall  at  the  time  of 
payment  expressly  direct  them  to  be  applied  to  the  credit  of  his  new  account." 
The  construction  of  a  receipt  is  therefore  wholly  immaterial,  unless  it  be 
shown  by  other  evidence  that  a  receipt  in  this  form  was  specially  required  by 
the  debtor,  or  that  the  appropriation  might  be  considered  as  his  act.  But 
there  was  no  evidence  of  this  kind  in  the  case.  In  whatever  point  of  view 
this  case  is  considered,  it  appears  to  me  that  judgment  must  be  for  the  United 
States. 

Another  question  remains,  and  that  is,  for  what  sum  the  parties  on  this  bond 
are  liable.  The  whole  balance  due  and  now  claimed  is  $227.78.  If  the  pay- 
ment made  at  the  time  when  the  bond  was  executed  be  imputed  upon  the  debt 
which  accrued  back  to  October,  1836,  then  the  whole  of  the  old  balance  will 
be  of  more  than  two  years'  standing,  and  by  the  act  of  congress  of  1825,  chap- 
ter 275,  section  3  (Story's  ed.),  the  sureties  of  a  postmaster  are  not  liable  for 
any  default  which  occurred  more  than  two  years  before  the  suit  was  brought. 
This  period  of  limitation  had  passed  before  the  date  of  the  writ.  The  receipt 
expressly  imputes  the  payment  upon  that  part  of  the  debt.  But,  as  has  been 
already  observed,  when  an  appropriation  is  made  by  a  receipt,  it  is  j^rtma 
facie  the  act  of  the  creditor.  It  can  only  be  construed  to  be  the  act  of  the 
debtor  when  it  appears  by  other  evidence  that  he  required  the  receipt  in  that 
particular  form.  But  if  it  be  taken  as  the  act  of  the  agent  of  the  general  post- 
office,  he  had  no  authority  to  make  the  appropriation.  It  was  already  made 
by  a  general  law.  The  bond,  however,  by  its  terms,  is  made  to  operate  only 
prospectively.  The  condition  is  that,  "  if  the  said  Bradbury  shall  well  and 
truly  execute  the  duties  of  said  office,  etc.,  and  shall  pay  the  balance  of  all 
moneys  that  shall  come  into  his  hands,  etc.,  and  shall  faithfully  account  with 
the  United  States  for  all  moneys,  etc.,  which  he  shall  receive,"  etc.  The  bond, 
therefore,  can  have  no  retroactive  effect  to  render  the  parties  liable  for  ante- 
cedent defaults.  Kow  the  whole  amount  of  postage  which  accrued  after  the 
date  of  the  6ond  was  $157,  and  for  this  amount,  and  this  only,  are  the  parties 
in  this  action  liable. 

Judgment  for  the  penalty,  and  execution  to  be  issued  for  $157  and  interest 
from  the  date  of  the  service  of  the  writ,  December  31,  1839. 

NICHOLS  V.  KNOWLES. 
(Circuit  Court  for  Minnesota:  3  McCrary,  477-479.     1881.) 

Statement  of  Facts. —  Suit  on  two  of  a  series  of  five  notes  which  were 
.  originally  secured  by  mortgage.  When  the  first  note  matured  the  property- 
was  sold  under  a  power  in  the  mortgage,  and,  contrary  to  directions  from  de- 
fendant, the  proceeds  of  the  sale  were  applied  on  the  two  notes  last  due. 
The  notes  first  due  were  secured  by  the  indorsement  of  a  third  party. 

§  159.  liule  as  to  voluntary  payviente^  and  payrnente  made  on  execution. 

Opinion  by  McCrary,  J. 

The  rule  as  to  voluntary  payments  is  that  the  debtor  may  direct  the  appli- 
cation of  such  payments  upon  one  of  several  debts  due  from  him  to  the  cred- 
itor. Tayloe  v.  Sandiford,  7  Wheat.,  13.  Does  this  rule  apply  to  the  present 
case?    A  voluntary''  payment,  within  the  meaning  of  this  rule,  is  one  made  by 

the  debtor  on  his  own  motion,  and  without  any  compulsory  process*    A  pay- 
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ment  made  upon  execution  does  not  fall  within  the  rule.  When,  under  the 
statute  of  Minnesota,  a  chattel  mortgage  is  placed  in  the  hands  of  the  sheriff 
with  orders  to  seize  and  sell  the  mortgaged  property  for  the  purpose  of  pay- 
ing the  mortgaged  debt,  the  sale  is  made  by  virtue  of  legal  proceedings,  and 
the  proceeds  of  the  sale  are  in  no  sense  voluntary  payments,  the  application 
of  which  the  debtor  is  authorized  to  direct. 

If  the  debtor  could  not  direct  the  application  of  the  payments,  could  the 
creditor?    It  is  strongly  urged  by  counsel  for  defendant  that  neither  party 
could  direct  a  particular  application,  and  that  the  law  will  apply  the  proceeds 
of  the  ssile  pro  rata  upon  all  the  notes.     Inasmuch,  however,  as  the  mortgage 
does  not  direct  how  the  proceeds  of  the  sale  of  the  mortgaged  property  shall 
be  applied,  and  since  there  are  no  circumstances  from  which  it  can  be  inferred 
that  a  pro  rata  application  was  intended  by  the  parties,  I  hold  that  the  cred- 
itor had  the  right  to  apply  the  proceeds  to  the  pa3nnent  of  any  of  the  debts 
secured  by  the  mortgage.     Gaston  v.  Barne}%  11  Ohio  St.,  506.     This  view  is 
much  strengthened  by  the  fact  that  some  of  the  notes  were  secured  by  the  in- 
dorsement of  a  third  party  as  well  as  by  the  chattel  mortgage,  from  which  it 
may  be  inferred  that  the  parties  intended  to  apply  the  proceeds  of  the  sale  of 
mortgaged  property  first  to  the  notes  not  otherwise  secured,  so  as  to  give  the 
creditor  the  full  benefit  of  all  his  security.     Stamford  Bank  v.  Benedict,  15 
Ct.,  437;  Martin  v.  Pope,  6  Ala.,  532;  Matthews  v.  Switzler,  46  Mo.,  301;  Field 
V.  Holland,  6  Cranch,  8 ;  Schuelenberg  &  Beockler  v.  Martin,  1  McCrary,  348 
(Coxv.,  §§  765-67).    Judgment  for  plaintiff. 

UNITED  STATES  v.  WARDWELL. 
(Circuit  Court  for  Rhode  Island:  5  Mason,  82-94.    1828.) 

Statement  of  Facts. —  Proceeding  by  bill  in  equity  against  the  adminis- 
trators of  the  principal  and  surety  on  a  naval  purser's  bond.  It  appeared 
from  the  evidence  that  Bourne  was  appointed  naval  purser  on  the  14th  of 
April,  1814,  and  gave  two  bonds  to  the  United  States,  one  for  $10,000,  on  the 
14th  of  April,  1814,  with  Abel  Jones  and  Stephen  Price  as  sureties,  and  the 
other  for  $25,000,  on  the  30th  of  April,  1817,  with  Price,  Dale  and  Johnson 
as  sureties.  That  on  the  30th  April,  1817,  a  balance  was  found  due  to  the 
United  States,  amounting  to  $7,560.86,  and  a  further  balance  on  the  10th  of 
November,  1823,  of  $31,556.88,  in  the  whole  amounting  to  $39,117.14.  Bourne 
died  in  oflSce  on  the  10th  of  November,  1823.  Howe,  his  administrator,  paid 
to  the  United  States  $4,968.42,  on  account  of  moneys  due  them,  each  party 
claiming  the  right  to  apply  the  money  to  either  account,  Howe  wishing  to 
apply  the  same  in  part  payment  of  the  first  balance  of  $7,560.86,  whereas  the 
United  States  contended  that  it  should  be  applied  in  satisfaction  of  the  last 
indebtedness. 

Opinion  by  Story,  J. 

There  is  no  controversy  as  to  the  facts  in  this  case;  and  the  whole  resolves 
itself  into  mere  questions  of  law.  I  pass  over  all  the  grounds  insisted  upon  by 
way  of  laches  on  the  part  of  the  olBcers  of  the  govern  ment,  .for  the  decisions 
of  the  supreme  cburt  have  fully  settled  them. 

§  1 60.  Where  a  new  bond  is  required  hy  law^  and  such  is  given,  the  la/tter  is 
a  substitute  for  the  old  bond^  and  the  sureties  on  it  are  discharged. 

The  first  ground  insisted  on  by  way  of  defense  is,  that  the  act  of  1817, 
chapter  197,  is  a  complete  discharge  of  the  first  bond  as  to  all  sums  received 
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after  the  second  bond  was  executed.  The  statutes  provides,  "  that  every  per- 
son now  in  service,  or  who  may  hereafter  be  appointed,  shall,  instead  of  the 
hond'  required  by  the  act  to  which  this  is  a  supplement,  enter  into  a  bond  with 
two  or  more  sufficient  sureties,  in  the  penalty  of  $25,000  conditioned  for  the 
faithful  discharge  of  all  his  duties  as  purser  in  the  navy  of  the  United  States, 
which  sureties  shall  be  approved,"  etc.  My  opinion  is  that  the  argument  is  well 
founded.  The  new  bond  is  to  be  given  ifistead  of  that  is,  in  the  place  or 
room  of  J  the  old  bond,  and  not  in  addition  to  the  latter.  It  is  a  complete  sub- 
stitute for,  and  not  a  supplementary  security  to,  the  former.  To  construe  the 
act  otherwise  would  be  a  plain  departure  from  the  meaning  of  the  terras,  and, 
as  I  think,  also  from  its  true  object  and  intent.  From  the  time  the  second 
bond  was  given,  I  am  therefore  of  opinion  that  the  first  bond  was  functus 
officio  as  to  future  responsibilities  for  future  advances. 

§  161.  JL  dehtor  has  generally  the  right  to  direct  the  application  of  his  pay- 
ments. 

Then  as  to  the  payment  made  to  the  district  attorney  by  the  administrator 
of  Bourne.  Generally  speaking,  the  debtor  has  a  right  to  make^the  applica- 
tion of  payments  as  he  chooses;  if  he  omits  so  to  do,  the  creditor,  having  dif- 
ferent debts,  may  make  the  application  to  which  he  pleases.  If  neither  party 
makes  any  application,  the  law  will  adjust  it  by  its  own  notions  of  the  equity 
and  justice  of  the  particular  case.  It  is  plain  that  the  officers  of  the  treasury 
department  had  no  power  to  make  an  absolute  application  of  the  present  pay- 
ment by  the  administrator  to  the  liquidation  of  the  last  balance,  unless  the 
law  justifies  it  upon  general  principles.  If  either  party  had  a  right  to  direct 
the  application,  it  was  the  administrator  of  Bourne;  and  if  applied  according 
to  his  direction,  it  goes  to  the  reduction  of  the  first  balance. 

§  162,  quosre,  whether  this  privilege  of  the  debtor  passes  to  his  adminis- 
trator. 

But  I  doubt,  exceedingly,  whether  an  administrator  is  subrogated  in  this 
respect  to  all  the  rights  which  the  debtor  himself  would  have  if  living.  Es- 
pecially do  I  doubt  it  in  case  the  estate  is  insolvent.  When  a  debtor  here  dies 
insolvent,  all  his  estate  is  distributable  among  his  creditors,  ^ro  rata^  with  the 
exception  of  certain  privileged  creditors  having  priorities,  such  as  the  United 
States,  the  state,  and  creditors  for  charges  of  the  last  sickness,  and  of  the 
funeral  of  the  party.  In  such  cases  of  administration,  it  seems  to  me  that  all 
the  demands  of  each  creditor  form  one  consolidated  debt,  and  that  the  pay- 
ments made  are  to  heipro  rata  upon  the  whole,  to  be  applied  in  the  same  way 
towards  the  discharge  of  the  whole.  The  administrator  has  no  right,  at  the 
instance  or  for  the  benefit  of  third  persons,  to  direct  the  payment  to  be  ap- 
plied on  account  of  any  particular  debt.  He  is  bound  to  pay  on  all  debts  a 
pro  rata  sum.  If  this  be  so  as  to  ordinary  creditors,  the  circumstance  that 
the  United  States  have  a  priority  does  not  change  the  duty  imposed  by  law ; 
for  if  the  assets  are  not  sufficient  to  pay  all  the  debts  due  to  the  United  States, 
the  same  reason  applies,  that  is,  that  the  payment  shall  be  pro  rata  on  all. 
The  administrator  acts  not  for  himself,  nor  for  sureties,  nor  upon  personal 
preferences,  but-as  a  trustee  for  the  benefit  of  all  the  creditors  pari  passu. 
And  I  think  the  law  requires  him,  in  the  execution  of  the  ti^st,  to  distribute 
the  burthen  and  the  benefits  equally  among  all  the  creditors  without  prefer- 
ences, and  without  prejudice  to  the  rights  of  any  sureties.  Upon  these  prin- 
ciples my  opinion  is,  that  the  sum  paid  by  the  administrator  ought  to  be 
applied  as  of  right  to  both  balances,  discharging  each^r<?  rata  in  the  propop- 
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tion  which  the  respective  amounts  bear  to  the  whole  sum  paid.  Perris  v,  Rob- 
erts, 1  Vern.,  34,  proceeded  on  principles  which  afiford  a  just  analogy. 

§  1 63.  WAere  payments  are  applied  to  a  running  account  vnade  up  of  several 
iteins^  those  oldest  in  point  of  time  must  be  the  first  to  he  extinguished. 

But  another  ground  of  defense  supersedes,  or  rather  renders  the  former  un- 
important. It  appears  that  the  accounts  of  the  treasury  have  run  on,  from 
time  to  time,  ever  since  his  first  appointment,  charging  him  with  advances 
made,  and  crediting  him  with  disbursements.  Balances  have  been  struck  from 
time  to  time;  and  the  balances  have  been  again  carried  forward  to  the  debit 
side  of  the  new  accounts.  It  is,  therefore,  the  common  case  of  a  running  ac- 
count where  there  are  various  debits  and  credits  on  each  side,  and  the  question 
is,  in  such  a  posture  of  things,  where  there  has  b^en  no  specific  application 
made  of  any  payments,  by  either  party,  to  any  specific  items,  how  the  pay- 
ments thus  passed  into  general  account  are  to  be  deemed,  in  point  of  law,  to 
have  been  applied.  My  opinion  is  that  they  are  to  be  considered  as  applied 
in  discbarge  of  the  items  antecedently  due  in  the  ord^r  of  time  in  which  they 
stand  in  the  account. 

This  is  the  natural,  and,  as  I  think,  the  legal  result  of  carrying  the  credits 
into  general  account.  The  doctrine  of  Clayton's  Case,  1  Merivale,  572,  604, 
608,  is  directly  in  point,  and  stands  upon  irresistible  reasoning.  It  is  confirmed, 
if  confirmation  were  necessary,  by  Bodenham  'o,  Purchas,  2  Barn.  &  Aid.,  39; 
Simson  v.  Cooke,  1  Bing.,  452,  and  Simson  v.  Ingham,  2  Barn.  &  Cresw.,  65. 
The  case  of  United  States  v.  Januar}''  &  Patterson,  7  Cranch,  572  (Bonds, 
§  595),  has  been  supposed  to  justify  a  different  doctrine.  It  appears  to  me 
that  such  is  not  the  true  explanation  of  that  case.  It  turned  wholly  upon  its 
own  particular  circumstances,  and  the  charge  of  the  circuit  court,  which,  with 
reference  to  the  facts,  the  supreme  court  thought  erroneous.  The  questions 
then  were,  (1)  whether  the  supervisor  had  any  right  to  make  a  special  applica- 
tion of  any  prior  payments,  made  on  general  account,  and  if  he  had,  then, 
(2)  whether  the  promise  of  the  supervisor  to  make  a  particular  application  of 
the  payments,  after  they  had  been  passed  into  general  account,  was,  per  se^  an 
application  of  such  payments,  unless  followed  by  some  positive  act  of  appro- 
priation. The  supreme  court  decided  both  points  against  the  defendant,  and 
overruled  the  contrary  decision  of  the  circuit  court.  The  case  of  The  United 
States  V.  NicoU,  12  Wheat,  505  (Bonds,  §§  671-73),  in  which  The  United  States 
V.  Janaary  &  Patterson  is  recognized,  turned  upon  entirely  distinct  considera- 
tions. There  the  United  States  were  supposed  to  have  a  right,  like  any  other 
creditor,  to  apply  payments  made  by  the  debtor  to  any  account  where  the 
debtor  himself  had  made  no  application. 

I  have  had  occasion  to  consider  this  point  in  the  case  of  The  Postmaster- 
General  V.  Furber  (Maine),  1827,  and  to  the  opinion  there  given  I  deliberately 
adhere.  In  truth,  the  same  point  was  substantially^  decided  by  the  supreme 
courl  in  the  case  of  The  United  States  v,  Kirkpatrick,  9  Wheat.,  720  (Bonds, 
§§  419-22),  and  further  discussion  of  it  would  seem  to  be  unnecessary. 

My  judgment  is  that,  as  the  credits  carried  into  the  general  account  of 
Bourne,  for  disbursements  since  the  second  bond  was  given,  far  exceed  those 
due  by  him  to  the  United  States,  the  parties  to  the  first  bond  are  discharged 
from  any  responsibility  thereon;    The  bill  must  therefore  be  dismissed. 
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WHETMORE  v.  MURDOCK. 
(Circuit  Court  for  Massachusetts:  3  Woodbury  &  Minot,  890-899.     1847.) 

Statement  of  Facts. —  This  was  an  action  on  a  running  account  between 
the  parties,  and  among  the  credits  was  an  acceptance  transferred  by  defend- 
ant to  plaintiflFs.  The  jury  were  instructed  to  apply  this  credit  to  the  oldest  of 
plaintiffs'  demands,  and  after  a  verdict  in  their  favor  plaintiffs  moved  for  a 
new  trial,  on  the  ground  of  misdirection.  Further  facts  appear  in  the  opinion 
of  the  court. 

§  164.  liiile  as  to  the  application  of  a  gene7*al  payment  where  there  are  sev- 
eral different  debts. 

Opinion  by  Woodbury,  J. 

There  is  no  doubt  that  if  there  be  a  payment  of  money  by  a  debtor,  with- 
out any  special  application  of  it  to  one  of  several  debts,  the  creditor  before 
the  suit,  or  the  court,  if  not  done  by  him  before,  may  at  the  trial  apply  it  in 
such  way  as  seems  most  equitable  and  proper,  under  all  the  circutnstances  of 
the  case.  liecipitur  in  niodum  recipientis.  23  Pick.,  473 ;  2  N.  H.,  193 ;  5 
Mete,  268;  3  Mete,  536;  Pitman  on  Principal  and  Surety,  158;  Boody  v. 
United  States,  1  Woodb.  &  M.,  150  (Bonds,  §§433-38). 

Some  cases  hold  that  the  creditor,  in  such  an  event,  may,  when  receiving 
the  money,  apply  it  to  any  legal  claim  then  due.  2  Strange,  1194;  1  Taunt., 
564;  2  n!  IL,  196;  11  Mete,  184. 

I  am  not  prepared  to  say  that  this  power  may  not  exist  in  the  creditor, 
though  it  would  look  more  just  to  confine  his  application  to  the  claim  seeming 
to  be  indicated  by  the  reason  and  justice  of  the  case,  when  these  are  strong 
for  one  of  the  debts  due,  rather  than  for  another.  That  is,  it  should  be  ap- 
plied to  the  claim  implied,  if  there  be  any  implication. 

But  if  no  such  reason  is  found  to  exist  here,  it  would  seem  probable  that 
the  creditor  here  had,  in  fact,  before  the  action,  applied  the  money  received 
on  the  draft  to  the  account  generally.  It  is  so  entered  on  the  exhibit  annexed 
to  the  writ,  and  beside  this,  he  wrote  to  these  assignees,  that,  when  collected, 
it  would  reduce  the  general  balance  due  to  them  so  much.  In  that  exhibit 
the  acceptances  when  made  were  charged  in  the  account  to  the  defendant,  as 
they  are  in  the  action. 

Supposing,  then,  that  they  were  rightfully  charged  in  that  manner,  and 
were  recoverable  in  this  action,  if  due  and  paid  before  the  trial,  though  not 
due  when  the  action  was  brought,  then,  under  this  aspect,  the  result  would  be 
much  the  same  as  under  the  ruling  of  the  judge,  though  it  would  be  reached 
in  a  different  form,  and  would  rest  on  a  different  fact  and  principle. 

But  supposing  that  this  view  be  questionable,  or  that  the  creditor  should  not 
in  equity  apply  the  money  generally  to  the  account,  when  a  demand  like  this 
in  the  present  case  exists,  which  it  is  supposed  has  strong  claims  to  be  first 
extinguished  by  it,  the  inquiry  becomes  necessary,  whether  any  such  claim 
existed  here  stronger  than  in  favor  of  the  oldest  debt,  to  which  the  judge 
ordered  the  payment  to  be  applied  first. 

What  is  the  demand  which  it  is  contended  here  should  possess  a  preference? 
It  is  for  the  money  advanced  by  the  plaintiffs  to  meet  their  acceptance,  se- 
cured by  notes  of  the  defendant,  but  which  notes  the  jury  have  found  in  the 
other  case  to  be  void.  In  the  first  place  such  a  demand  is  not  of  the  strongest 
character,  the  security  taken  for  it  having  been  pronounced  invalid  by  a  jury. 

But  still,  as  the  defense  there  went  rather  to  the  security  itself  than  the  orig- 
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inal  debt,  and  as  a  note  in  Massachusetts  is  not  considered  to  merge  the  orig- 
ignal  consideration  (Leland  v.  The  Medora,  and  Brown  v,  Noyes,  2  Woodb.  & 
M.,  92,  75),  I  think  the  money  advanced  on  the  acceptances  constitutes  still  a 
legal  claim  to  be  paid  some  way  by  the  defendant,  and  which  may  be  enforced 
against  him  at  law. 

It  was  included  in  the  account  annexed  here  by  the  plaintiflFs,  and  should, 
therefore,  have  been  allowed  by  the  jury  in  the  verdict,  if  it  could  be,  when 
not  actually  paid  till  after  the  action  was  instituted.  But  more  of  this  after 
ascertaining  whether  the  ruling  as  to  the  credit  of  the  money  received  was 
legal.  We  have  seen  already  that  this  demand,  instead  of  standing  with 
strong  features  now  in  its  favor,  has  been  at  least  in  bad  company,  and  the 
security  for  it  avoided. 

In  the  next  place,  does  the  debtor  appear  to  have  indicated  in  any  way  a 
wish  to  have  it  extinguished  specially  by  the  money  collected  by  the  plaintiffs, 
although  he  may  not  expressly  have  ordered  it  to  be  so  applied  ?  For  if  he 
did,  solvitur  in  modam  solventis.    Mills  v.  Fowkes,  6  Bingh.,  N.  S.,  455. 

There  was  no  evidence  whatever  of  such  a  desire  on  the  part  of  the  debtor, 
but,  on  the  contrary,  the  draft  had  been  transferred  to  the  plaintiffs,  probably 
ill  June,  1836,  near  the  time  of  its  date,  some  weeks  before  those  acceptances 
existed,  and  still  longer  before  the  substituted  notes  for  them  were  given  in 
the  latter  part  of  August. 

Xor  was  the  money  received  on  this  draft  before  or  at  the  time  the  accept- 
ances fell  due  in  September;  but  more  than  a  month  after,  October  30,  1846. 
Xot  only  did  the  debtor  give  no  indication  that  he  wished  this  money  thus 
applied,  but  the  creditors  gave  none  before  the  suit. 

The  creditors,  when  receiving  it,  did  not  apply  it  specially  to  the  payment 
of  what  had  been  advanced  on  the  acceptances,  or  to  the  notes  executed  there- 
for, but  proceeded  to  trial  afterwards  to  recover  those  very  notes  in  Novem- 
ber, 1846,  and  continued  to  hold  to  secure  their  payment  since  the  last  of 
August,  the  special  attachment  made  on  the  writ  in  that  action,  rather  than 
the  draft  and  monev.  This  attachment  furnished  a  irood  reason  whv  the 
creditor  did  not,  when  the  draft  was  received,  or  when  the  money  was  after- 
wards collected  on  it,  mean  to  apply  either  in  discharge  of  the  consideration 
of  these  notes.  And  this  course  of  procuring  other  security  for  those  notes, 
and  by  an  attachment  by  co-operation  of  the  debtor  in  recovering  them  on  de- 
mand, is  decisive  evidence  that  both  the  debtor  and  creditor  did  not  mean  to 
apply  this  draft,  or  the  proceeds  of  it,  specially  to  discharge  what  should  be 
paid  by  the  plaintiffs  on  the  acceptances,  which  they  were  then  trying  to  se- 
cure in  another  way.  Both  at  that  time  gave  strong  indications  of  a  desire  to 
obtain  different  security  for  them  and  eventual  payment  from  other  sources. 

§  165,  Circumstances  which  may  control  a  creditor  or  a  court  in  applying  a 
general  payment  to  one  of  several  debts. 

But  though  in  this  view  neither  the  debtor  nor  creditor  made  a  special  ai> 
plication  of  the  money  collected  to  this  particular  demand,  nor  either  of  them 
did  anything  showing  a  desire  for  such  an  application,  but  rather  the  reverse, 
it  is  contended  that  certain  circumstances  exist  in  connection  with  a  debt 
itself,  which  sometimes  show  it  to  be  equitable  to  apply  a  payment  to  one 
debt  rather  than  another.  Uphara  v.  Lefavour,  11  Mete,  184.  Thus  assuredly 
it  might  be  equitable  for  the  court  or  the  creditors,  if  one  demand  was  on  in- 
terest and  another  not,  to  make  the  application  of  the  money  received  to  the 
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latter,  in  the  first  instance.  Pothier,  Oblig.,  n.  530;  9  Cowen,  773;  3  Sumn., 
98,  111;  1  Story,  Eq.  Jur.,  §  459.     But  all  here  in  law  drew  interest  alike. 

So,  if  one  demand  was  secured  and  another  not,  it  might  be  equitable  to 
make  the  application  first  to  the  latter.  6  Cranch,  8,  10;  1  Mason,  C.  C,  324; 
2  Maule  &  Selw.,  318;  5  Taunt.,  596.  This  last  rule  would  exclude  the  pres- 
ent demand,  as  at  the  trial,  as  well  as  at  the  time  of  the  receipt  of  the  money 
on  the  draft,  it  was  supposed  to  be  secured  by  a  special  attachment  of  prop- 
erty. So  it  might  be  just  to  apply  it  to  the  debt  in  the  creditor's  own  right, 
if  one  be  in  autre  droit  12  Mass.,  321.  Or  to  a  debt  similar  in  character 
with  the  payment,  in  amount  or  otherwise.  11  Mass.,  300 ;  5  Taunt.,  596.  In 
the  present  instance  at  the  trial,  I  do  not  see  that  any  of  these  circumstances 
existed  which  rendered  it  probable  that  the  parties  meant  there  should  be  any 
specific  application  of  this  sum,  collected  by  the  plaintiffs  in  October,  to  this, 
rather  than  the  other  claims. 

§  1 66.    When  a  payment  may  he  applied  to  th^  oldest  debt 

ifor  do  I  perceive  any  strong  equitable  consideration  to  require  the  applica- 
tion then  to  be  made  to  this  particular  demand.  In  this  situation  the  rule 
long  existing  and  well  established  is  that  adopted  at  the  trial,  to  make  the  ap- 
plication first  to  the  oldest  demands.  Boody  v.  United  States,  1  Woodb.  *k 
Min.,  150;  Hilton  v.  Burle,  2  N.  H.,  193;  2  Maule  &  Selw.,  18;  5  Taunt.,  597; 
2  Barn.  &  Aid.,  39;  1  Merivale,  572. 

Nor  is  this  course  arbitrary  and  inequitable,  but  rests  on  a  like  foundation 
with  the  other  rules,  where  the  debtor  says  nothing.  It  must  be  presumed,  if 
there  be  no  other  equity  to  settle  the  question,  to  intend  to  pay  first  what  has 
been  longest  due,  and  about  which  there  has  been  most  forbearance  on  the 
one  side  and  neglect  on  the  other,  and  which  is  the  nearest  being  lost  or  barred 
bv  the  statute  of  limitations. 

§  167.  Nothing  can  he  recovered  which  was  not  due  when  the  writ  was  served. 
In  the  ahsence  of  a  contract  to  the  contrary  the  debt  of  tlie  drawer  to  the  acceptor 
of  a  hiU  is  not  due  till  the  hUZ  is  paid. 

The  only  remaining  question  is,  whether  the  payments  made  on  account  of 
the  acceptances,  if  not  included  in  the  verdict,  ought  to  have  been,  and  a  new 
trial  be  proper,  so  as  to  have  them  included.  If  not  included,  I  think  that,  as 
before  intimated,  the  plaintiffs  are  entitled  to  recover  them  in  some  suit,  but 
whether  in  this  or  not  is  questionable.  The  money  had  not  been  actually 
paid  when  this  suit  was  instituted,  but  it  had  been  agreed  to  be  paid  at  tbe 
time  of  the  acceptances.  The  notes  were  taken  to  secure  the  acceptances.  At 
first  they  were  payable  at  a  future  day,  like  the  acceptances,  but  were  after- 
wards changed  to  be  payable  on  demand,  and  the  change  was  legal  so  far  as 
respects  the  mere  alteration  of  time. 

Does  this  implj''  an  alteration  of  the  time  at  which  the  defendant  was  to 
become  liable  to  the  plaintiffs  for  the  acceptances,  so  as  to  make  them  a  debt 
or  obligation  in  presenti^  as  between  the  plaintiffs  and  defendant,  the  fonner 
being  bound  to  pay  them,  and  thus  agreed  to  do  it,  at  all  events,  and  hence 
the  defendant  might  undertake  to  secure  and  pay  them  forthwith?  If  it  did, 
in  that  view,  the  verdict  should  have  embraced  their  amounts  unless  the  fraud 
extended  to  them,  as  well  as  the  note,  the  defendant  having  thus  undertaken, 
before  this  action  was  brought,  to  secure  and  pay  for  the  acceptances  forth- 
with. 

But  if  the  acceptances  were  regarded  only  as  liabilities  not  due  when  this 
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suit  was  brought,  and  nothing  had  been  done  by  the  parties  to  make  them,  as 
between  the  parties,  a  debt  incurred  by  the  plaintiffs  for  the  defendant,  which 
the  latter  was  to  secure  and  pay  inpreaenti^  then  some  doubt  would  exist  if  an 
action  could  lie  by  the  plaintiffs  till  they  were  paid.  There  would  be  an  obli- 
gation on  the  defendant  to  indemnify  them  when  the  suit  was  brought,  though 
actual  payment  was  not  made  before  the  suit,  but  only  before  the  trial. 

This  would  constitute  a  strong  equity  to  recover  for  them  in  that  action,  but 
it  might  not  be  strictly  legal.  Perhaps,  to  be  thus  legal,  it  must  be  apparent 
that  the  parties  changed  the  time  of  paying  the  acceptances,  as  well  as  of  the 
note.  The  presumption,  for  the  purpose  of  this  motion,  may  be  considered  in 
favor  of  such  a  change.  But  if  so,  was  not  this  change  void  ?  The  presump- 
tion may  be,  if  the  new  agreemevnt  as  to  time  was  void  in  regard  to  the  note 
or  security,  it  was  as  to  the  acceptance,  and  at  best  left  them  as  they  stood 
before. 

If  the  plaintiffs  insist  otherwise,  or  that  the  amount  can  be  allowed  here, 
even  if  the  new  agreement  was  void,  and  the  actual  payment  of  the  accept- 
ances not  made  till  after  this  suit  was  brought,  these  questions  must  be  argued 
further.  And  if  it  be  deemed  material  to  have  the  fraud  specifically  settled  by 
a  jury,  in  respect  to  any  change  of  time  in  paying  the  acceptances,  or  if  the 
counsel  for  the  assignees  wish  to  put  it  to  another  jury,  that  the  change  in  the 
time  of  payment  was  fraudulent  towards  other  creditors,  and  if  so,  insist  that 
without  such  change  these  acceptances  cannot  be  received  as  between  these 
parties  but  by  a  suit  brought  after  they  fell  due  as  originally  given,  and  after 
their  actual  payment,  it  is  doubtful  whether  we  ought  not  to  examine  further 
the  last  position,  and  if  for  the  defendant,  to  allow  another  jury  to  pass  on 
this  point  of  fraud  as  to  the  acceptances  not  before  made  in  his  suit.  But  the 
natural  inference  being  that  any  fraud  in  the  new  agreement  was  void  as  to 
the  acceptahces  no  less  than  the  note,  and  it  being  apparent,  on  now  looking 
to  the  minutes  on  which  the  amount  of  the  verdict  was  computed,  that  these 
acceptances  were  not  included,  contrary  to  the  impression  heretofore  made, 
we  must  hear  the  counsel  further,  whether  they  can  be  allowed  in  this  action 
on  a  new  trial,  or  the  plaintiffs  must  bring  a  new  suit  for  them  instituted  since 
they  were  actually  paid.  The  point  becomes  important,  as  property  is  attached 
in  this  action  which  may  prove  sufficient  to  pay  their  whole  amount,  whereas 
if  not  recoverable  hero,  but  only  in  another  action,  the  payment  of  them  will 
not  be  in  full,  but  only  pro  rata  with  other  creditors  out  of  other  funds. 

The  general  rule  doubtless  is,  that  nothing  can  be  recovered  which  was  not 
due  at  the  time  the  writ  was  served.  Kerr  v,  Dick,  2  Chitty,  11.  Before  the 
term  closed  at  an  adjourned  session  in  April,  1818,  the  plaintiff  moved  to  have 
the  verdict  set  aside,  or  reformed  so  as  to  include  the  amount  paid  on  the 
acceptances.  The  motion  was  argued  by  the  same  counsel,  but  no  new  cases 
were  cited  in  its  support.     The  court  overruled  it  for  these  reasons. 

There  was  no  evidence  at  the  trial  that  the  acceptances,  independent  of  the 
second  note,  were  agreed  to  be  payable  on  demand.  The  jury,  therefore, 
passed  an  opinion  on  the  notes  and  found  them  to  be  fraudulent  and  void. 
This  is  the  most  favorable  view  for  the  plaintiffs,  because,  if  the  agreement 
extended  to  the  acceptances,  as  well  as  the  notes,  it  must  as  to  the  former  be 
considered  void  as  well  as  to  the  latter. 

The  acceptances  would  then  stand  as  originally,  and  as  thus  they  were  not 
due  when  this  action  was  instituted,  thev  cannot  be  included  in  the  verdict, 
either  by  amendment  or  a  new  trial.    But  at  the  same  time  they  should  not 
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be  barred  by  the  present  verdict  and  judgment  on  it,  as  the  jury  have  not 
passed  any  opinion  on  the  acceptances.  We  will,  therefore,  give  a  special 
judgment  on  the  verdict,  expressly  excluding  the  acceptances  as  not  decided 
on,  or  let  the  plaintiffs  withdraw  them  from  the  declaration  without*  prejudice, 
in  order  that  they  may  be  proved  before  the  commissioner  of  insolvency,  or 
be  sued  in  new  action,  if  not  obliged  to  be  so  proved. 

• 

§  16$.  Ill  greneral. —  The  general  doctrine  as  to  the  application  of  payments  is,  that  if  the 
debtor  fail  to  apply  them  the  creditor  may  do  so.  If  both  fail,  the  law  will  make  the  appli- 
cation as  the  principles  of  justice  shall  require.  United  States  v,  Linn,  2  McL.,  501 ;  Post- 
master-Genersd  v,  Norvell,  Gilp.,  106;  Gordon  v.  Hobart,  3  Story,  243;  Cremer  v,  Higginson, 
1  Mason,  823. 

g  169.  The  right  of  appropriation  is  one  strictly  existing  between  the  original  parties^;  and 
no  third  person  has  any  authority  to  insist  upon  an  appropriation  of  such  money  in  his  own 
favor,  where  neither  the  debtor  nor  the  creditor  has  made  or  required  any  such  appropria- 
tion.    Gordon  v.  Hobart,  2  Story,  243. 

§  1 70.  Where  a  debtor  pays  money,  he  may  dictate  the  mode  of  its  application  at  his  pleas- 
ure, for  the  reason  that  he  might  have  withheld  the  payment  altogether.  If  he  gives  security, 
he  gives  it  for  such  debts  as  he  agrees  to  have  it  applied  to ;  if  payment  is  made  generally,  or 
security  given  without  restriction,  the  creditor  has  the  right  of  appropriation.  Ex  parte 
Howard  National  Bank,  2  Low.,  487. 

§  171.  In  general,  the  debtor  has  the  right  to  make  the  appropriation  of  payments;  if  he 
omits,  the  creditor  may  make  it;  but  neither  party  has  a  right  to  make  an  appropriation  after 
the  controversy  lias  arisen.    United  Slates  v.  Kirkpatrick,  9  Wheat,  720. 

§  173.  The  doctrines  of  the  common  law  as  to  the  appropriation  of  indefinite  payments, 
generally,  have  been  borrowed  from  the  Roman  law.    Gass  v.  Stinson,  8  Sumn.,  99. 

§  173.  Advances  made  on  account  generally,  for  work  done  under  several  distinct  contracts, 
some  of  which  have  not  been  completed,  must  be  applied  in  the  first  place  to  the  extinguish- 
ment of  the  amounts  due  on  the  contracts  which  have  heen  completed,  and  not  of  those 
which  have  not  been  completed.     McDowell  v.  Blackstone  Canal  Co.,*  5  Mason,  11. 

§  1 74.  Where  a  general  payment  has  been  made  some  years  after  expiration  of  the  bond, 
the  payment  must  be  applied  to  discharge,  pro  tantOt  the  general  balance.  United  States  v. 
Linn,  2  McL.,  50!. 

§  175.  A.,  an  agent,  drew  two  drafts  for  $4,000  each,  and  one  for  $2,000,  on  his  principal,  B., 
all  of  which  were  discounted  ac  a  bank.  B.  refused  to  accept  the  drafts,  but  was  finally  ad- 
judged liable  for  the  two  drafts  of  $4,000  each,  but  not  for  the  draft  of  $2,000.  A.  havinfc 
assigned  to  the  bank  his  claim  against  B.  in  trust  to  apply  the  proceeds  in  payment  of  all  his 
debts  to  the  bank,  a  suit  was  brouglit  thereon  and  referred  to  arbitrators,  who  awarded  a 
certain  sum,  which  was  paid  by  B.  to  the  bank  accordingly.  Upon  suit  subsequently 
brought  by  the  bank  against  B.  on  the  drafts,  held,  that  the  terms  of  the  assignment  must 
govern  the  appropriation  of  the  payment,  and  that  A.*s  debts  to  the  bank  being  the  three 
drafts  before  mentioned,  the  pay  meat  was  to  be  appropriated  upon  them  jjro  raiOj  four- 
fifths  to  the  two  drafts  of  $1,000,  and  one-fifth  to  the  draft  of  $2,000.  Farmers'  and  Mechan- 
ics' Bank  v.  Stickney,*  8  Law  Rep.,  161. 

§  1 70.  A  material-man  who  had  extensive  claims  against  a  vessel,  his  account  extending 
over  a  considerable  period  of  time,  some  of  the  items  of  which  were  maritime  and  some  were 
not,  received  cash  for  part  of  the  amount  due  him,  and  notes  for  the  balance.  Held,  that 
the  cash  payment  must  be  applied  to  the  extinguishment  of  that  portion  of  the  debt  which 
was  not  maritime.     The  Schooner  D.  B.  Steelman,  5  Hughes,  210. 

^177.  By  the  debtor.— A  person  owing  money  under  distinct  contracts  has  a  right  to 
apply  his  payments  to  whicliever  debt  he  may  choose,  and  this  power  may  be  exercised  with- 
out any  express  directions  given  at  the  time.    Tayloe  v.  Sandiford,  7  Wheat.,  13. 

^  178.  An  act  of  congress  (act  of  March  8,  1797)  declares  that  where  a  revenue  officer,  in- 
debted to  the  United  States,  shall  become  insolvent,  the  debt  due  to  tlie  United  States  shall 
first  be  satisfied  and  that  this  priority  shall  extend  to  cases  where  a  debtor,  not  having  suffi- 
cient property  to  pay  all  his  debts,  shall  make  a  voluntary  assignment  thereof.  Held,  that 
although  this  act  gives  to  a  debt  due  to  the  United  States  a  priority  over  debts  to  individuals* 
it  does  not  give  to  one  part  of  a  debt  due  to  the  United  States  a  priority  over  any  other  part 
of  it ;  nor  does  it  vest  the  property  absolutely  in  the  United  States,  though  it  gives  them  a 
right  to  pursue  it  for  the  purpose  of  appropriating  it  in  payment ;  nor  does  it  afifect  the  right 
of  the  debtor  to  apply  a  payment  of  money  in  his  hands  to  either  a  bond  debt,  or  a  debt  due 
by  open  account  by  him  to  the  government.    Therefore,  where  a  collector  of  the  revenue  at 

852 


APPLICATION  OF  PAYMENTS.  fig  179-1S8. 


a  port  had  given  bond  with  sureties  in  the  penalty  of  $10,000  for  the  faithful  discharge  of  his 
official  duties,  and,  being  largely  indebted  to  the  United  States,  had  made  a  deed  of  his  prop- 
erty for  their  benefit,  but  previously  thereto  had  transferred  $10,000  to  his  sureties,  and 
directed  them  to  apply  that  money  to  their  exoneration,  and  the  sureties  accordingly  did  so 
apply  it,  by  paying  it  into  the  treasury,  and  receiving  from  the  treasury  their  obligation, 
without  any  knowledge  at  the  treasury  that  the  money  so  paid  had  been  transferred  by  the 
collector  himself  to  his  sureties,  it  was  adjudged  that  by  applying  that  payment  to  the  extin- 
guishment of  the  bond  the  sureties  were  discharged.  United  States  v,  Cochran,  2  Marsh., 
274. 

g  1 79.  In  making  payments  on  debts  due  for  monthly  wages,  the  debtor  may  apply  the 
payments  to  either  or  any  of  the  debts,  but  he  must  do  so  at  the  time  of  payment,  and  by 
some  act,  word,  or  other  means,  notify  the  creditor  of  such  application.  The  Pioneer, 
Deady,  72. 

g  180.  By  the  creditor. —  If  the  debtor,  at  the  time  of  payment,  does  not  direct  to  which 
account  the  payment  shall  be  applied,  the  creditor  may  at  any  time  apply  it  to  which  account 
he  pleases    Mayor  of  Alexandria  v.  Patten,*  4  Or.,  317. 

§  181.  A  creditor  may  apply  payments  in  his  discretion  when  the  debtor  fails  to  g^ve  any 
direction,  but  if  the  creditor  makes  the  appropriation  he  cannot  change  it  afterwards.  Offutt 
V,  King,  1  MacArth.,  812. 

g  182.  Where  the  owners  of  a  whaling  vessel  advance  money  during  the  voyage  to  the  * 
master,  who  is  also  a  part  o^ner,  there  being  nothing  to  show  whether  the  money  was  ad- 
vanced on  account  of  his  earnings  as  master  or  on  account  of  his  interest  as  part  pwner,  held, 
that  they  might  properly  appropriate  the  advance  payments  to  the  master's  lay.    Hazard  v, 
Howland,  2Spr.,  68. 

§  188*  The  law  will  apply  a  payment  in  the  way  most  beneficial  to  the  creditor,  and  there- 
fore to  the  debt  least  secured.  T. ,  the  holder  of  the  bonds  of  a  certain  company,  recovered  two 
judgments  against  the  company,  one  for  interest  on  said  bonds  and  the  other  for  the  princi- 
pal, the  former  standing  on  a  footing  of  equality  with  another  judgment  recovered  by  other 
creditors  against  the  company,  the  latter  being  subsequent  to  such  judgment.  The  property 
of  the  company  had  been  insured  for  the  benefit  of  the  holder  of  said  bonds,  and  by  the  terms 
of  the  policy  the  loss  was  payable  to  the  trustee.  The  property  having  been  destroyed  by 
fire,  T.,  under  a  power  of  attorney  from  such  trustee,  collected  $48,000  insurance  money  and 
applied  the  same  to  his  last  judgment  Held,  that  the  application  was  properly  made.  Coons 
V.  Tome,  9  Fed.  R.,  582. 

§  184.  A  creditor  holding  several  notes,  all  of  which  are  due,  upon  receiving  a  payment 
from  the  maker,  with  instructions  to  apply  the  same  on  the  debt  or  notes  due,  is  not  obliged 
to  make  the  application  so  as  to  pay,  as  far  as  it  will  do  so,  certain  notes  in  full,  leaving  the 
others  iMfhoUy  unpaid,  but  may  indorse  such  payment  in  equal  amounts  upon  adl  the  notes, 
and  thus  protect  them  from  the  bar  of  the  statute  of  limitations.  Jackson  v.  Burke,  1  Dill., 
811. 

§  185*  Under  a  statute  which  merely  prevents  a  recovery  by  suit  of  more  than  ten  per  cent. 
ver  annum  where  there  is  no  agreement  in  writing,  but  does  not  otherwise  prohibit  higher 
rates  of  interest,  money  paid  on  account  by  a  debtor  may  be  applied  by  the  creditor  to  the 
payment  of  an  account  stated,  which  includes  interest  in  excess  of  ten  per  cent.,  if  there  be 
no  appropriation  by  the  debtor.     Marye  v.  Strouse,  6  Saw.,  204. 

§  180.  If  a  bank  discount  a  note,  knowing  it  was  the  intention  of  the  party  offering  it  that 
the  proceeds  should  be  applied  to  the  discharge  of  a  particular  note  held  by  the  bank,  those 
proceeds  cannot  be  applied  by  the  bank  to  the  discharge  of  any  other  note.  Bank  of  Alex- 
andria V.  Saunders,  2  Cr.  C.  C,  183. 

§  187.  M.  and  R.  had  become,  by  separate  engagements,  liable  to  make  up  any  deficiency  of 
the  proceeds  of  property  assigned  to  the  plaintiffs  to  pay  the  debts  of  another,  for  equal  por- 
tions of  which  they  were  also  liable  as  indorsers.  Alter  the  deficiency  was  ascertained,  an 
account  was  rendered,  in  which  the  proceeds  of  the  sale  were  credited  to  both  M.  and  R.  R. 
having  become  insolvent,  the  court  refused  to  permit  the  plaintiffs  to  apply  the  proceeds  of 
the  property  to  discharge  the  whole  of  R.'s  engagement,  and  to  claim  the  whole  deficiency 
from  M.,  tho  plaintiffs  having  applied  the  proceeds  in  the  first  instance  to  the  discharge  of 
both  debts.     Bank  of  North  America  v.  Meredith,  2  Wash.,  47. 

8  188.  If  a  creditor  takes  a  security,  by  deed  of  trust,  of  personal  property,  for  a  debt  due 
to  him  by  an  indorsed  promissory  note,  and  the  debtor  becomes  tenant  of  the  creditor,  and 
rent  is  in  arrear,  and  the  creditor,  who  is  landlord,  distrains  the  goods  conveyed  to  the  trustee, 
as  security  for  the  payment  of  the  note,  and  the  same  goods  are  sold  under  the  distress,  and 
the  proceeds  paid  over  to  the  landlord,  he  is  bound  to  apply  the  proceeds  to  the  payment  of 
the  note,  although  the  goods  were  found  on  the  premises,  at  the  time  of  the  distress,  the  same 
being  there,  by  the  consent  of  the  landlord,  as  security  for  the  note;  and  these  facts  are  ad« 
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missible  in  evidence,  on  the  part  of  the  defendant,  who  is  sued  as  indorser  of  the  note.  Bank 
of  the  United  States  v.  Smith,  4  Cr.  C.  C,  712. 

§  189.  Where  debts  of  different  dignities  are  due  to  a  creditor  of  the  estate  of  an  intestate^ 
and  no  specific  application  of  the  payment  made  by  an  administrator  is  directed  by  him,  if  the 
creditor  applies  the  payment  to  either  of  his  debts  by  some  unequivocal  act,  his  right  to  do  so 
cannot  be  questioned.  Quoere:  Whether  the  application  must  be  made  by  the  creditor  at  the 
time  or  within  a  reasonable  time  afterwards?    Backhouse  v,  Patton,  5  Pet.,  160. 

§  190.  The  law  appropriates  payments  to  the  claims  having  the  poorest  security,  and  pre- 
fers lawful  to  unlawful  claims ;  but  it  seems  that  the  creditor  may  apply  a  payment  upon  an 
unlawful  contract.    The  Pioneer,  Deady,  72. 

§  191.  It  seems  that  the  creditor  cannot  elect  to  what  debt  to  apply  an  indefinite  payment^ 
except  where  it  is  utterly  indifferent  to  the  debtor  to  which  it  is  applied.  Qaaa  v,  Stinson,  8 
Sumn.,  99. 

§  192.  after  action  commeneed. —  When  the  creditcHr  is  left  to  make  the  application, 

it  seems  that  he  may  make  it  after  an  action  is  commenced.    The  Pioneer,  Deady,  72. 

§  193.  Secured  and  unsecured  debts.— Where  a  party  owes  two  debts,  one  secured  by  a 
lien  and  the  other  not,  a  payment  not  applied  by  either  the  debtor  or  the  creditor  will  be  ap> 
plied  by  the  law  to  the  debt  secured  by  the  lien.    The  Ship  Antarctic,  1  Spr.,  206. 

§  194.  A.  mortgaged  certain  property  to  B.  to  secure  a  loan  of  $3,000.  Subsequently  there 
were  various  business  transactions  between  them  and  various  notes  received  by  B.  from  A., 
no  specific  application  of  which  by  the  mortgagor  was  shown^  it  was  held,  under  the  cir^ 
oumstances*  that  the  notes  were  not  to  be  applied  to  the  payment  of  the  $8,000.  Gordon  «. 
Hobart,  2  Story,  248. 

§  195.  If  a  creditor  has  several  debts,  some  of  which  are  secured  by  mortgage,  and  some 
not,  it  is  gross  negligence  to  unite  them  all  in  a  single  suit  at  law,  and  so  take  a  single  judg^ 
ment  therefor ;  and  if  in  such  case  the  execution  issuing  on  the  judgment  is  satisfied  in  part 
only,  a  court  of  equity  will  apply  the  moneys  received  on  the  execution  in  the  first  instance 
to  extinguish  such  parts  of  the  debt  and  judgment  as  wer^  not  secured  by  mortgage.  Will- 
iams V,  Beed,  8  Mason,  405. 

§  196.  If  both  the  debtor  and  creditor  have  failed  to  make  application  of  payments,  a  court 
of  equity  may  in  its  discretion  apply  them  to  the  unsecured  debts,  although  such  debts  form 
items  in  a  running  account  the  first  or  oldest  items  of  which  are  secured  by  mortgage. 
Schuelenburg  v,  Martin,  1  McC,  848. 

§  197.  The  rule  that  where  a  creditor  has  two  distinct  debts,  and  money  is  paid  him  gen- 
erally, without  specific  appropriation,  the  payment  must  be  applied  in  the  way  most  beneficial 
to  the  debtor,  does  not  apply  to  a  running  account,  and  require  a  creditor  to  satisfy  first  all 
those  items  for  which  he  has  no  lien.  To  such  an  account  the  general  rule  applies,  that^  if 
there  is  no  appropriation  at  the  time,  the  law  will  apply  the  payments  to  the  items  in  the 
order  of  their  dates.  (The  Antartic,  1  Spr.,  206,  distinguished.)  The  A.  B.  Dunlap,  1  Low., 
850. 

g  198.  If  neither  the  debtor  nor  the  creditor  has  made  an  application  of  the  payments,  the 
court  will  apply  them  to  the  debts  for  which  the  security  is  most  precarious,  it  being  equi- 
table that  the  whole  debt  should  be  paid.    Field  v.  Holland,*  6  Cr.,  8. 

§  199.  Banning  accounts. —  In  cases  of  long  and  running  accounts,  where  balances  are  ad- 
justed merely  for  the  purpose  of  making  rests,  the  law  will  apply  payments  to  extinguiab 
the  debts,  according  to  the  priority  of  time.    United  States  v.  Kirkpatrick,  9  Wheat,  720. 

§  200.  Where  a  running  account  is  kept  at  the  postoffice  department  between  the  United 
States  and  a  postmaster,  in  which  all  postages  are  charged  to  him,  and  credit  is  given  for  all 
payments  as  they  are  successively  made,  this  amounts  to  an  election  by  the  creditor  to  apply 
the  payments  as  they  are  successively  made  to  the  extinguishment  of  preceding  balanoes. 
Jones  V.  United  States,  7  How.,  681. 

§  201.  In  the  case  of  running  accounts  between  parties,  with  various  items  of  debit  and 
credit  on  both  sides,  occurring  at  different  times,  each  item  of  payment  or  credit  is  to  be  ap- 
plied, in  the  absence  of  any  special  appropriation,  in  extinguishment  of  the  earliest  items  of 
debt  then  actually  due,  and  constituting  debitum  in  prcesenti,    Gass  v.  Stinson,  8  Sumn.,  99. 

§  202.  When  there  is  a  running  account  between  parties,,  every  item  on  either  side,  whether 
for  pay,  services  or  otherwise,  ending  in  a  debt,  is  to  be  deemed  a  credit  in  favor  of  the  part^- 
jpro  tanto.    Ibid, 

%  203.  The  settlement  of  quarterly  accounts  at  the  treasury,  running  on  in  a  continued 
series,  is  not  conclusive.  The  officers  of  the  treasury  cannot,  by  an  exercise  of  their  discretion, 
enlarge  or  restrict  the  obligation  of  the  collector's  bond.  Much  less  can  they,  by  the  mere 
fact  of  keeping  an  account  current  in  which  debits  and  credits  are  entered  as  they  occur,  and 
without  any  express  appropriation  of  payments,  affect  the  rights  of  sureties.  United  States- 
t\  Eckford,  1  How.,  250. 
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§  204.  In  the  case  of  a  running  account  of  separate  items,  as  for  monthly  wages  due,  gen- 
eral payments  are  presumed  to  have  been  made  in  discharge  of  the  earlier  items  of  the  account. 
The  Pioneer,  Deady,  73. 

§  20o.  Where  there  are  items  of  debt  and  credit  in  a  running  account  between  the  post- 
master-general and  the  deputy  postmasters,  in  the  absence  of  any  specific  appropriation  by 
either  party  the  credits  are  to  be  applied  to  the  discharge  of  the  debits  antecedently  due  in 
the  order  of  the  account.    Postmaster-General  v.  Furber,  4  Mason,  838. 

$$  20^  Where  payments  are  made  from  time  to  time,  to  apply  generally  on  an  open  ac- 
ooont,  it  is  such  an  ^propriation  as  to  leave  no  particular  item  due,  but  only  the  balance 
after  deducting  the  payments.  But  if  this  were  not  so,  equity  would  not  permit  an  appro- 
priation of  a  payment,  made  subsequent  to  the  execution  of  a  trust  deed  by  the  debtor,  to 
items  of  subsequent  indebtedness,  for  the  mere  purpose  of  leaving  an  apparent  indebtedness 
at  the  date  of  the  deed  of  trust,  in  order  to  raise  a  presumption  that  such  deed  was  executed 
in  fraud  of  creditors.    Offutt  v.  King,  1  MacArth.,  812. 

§  20 ?•  The  debtor,  if  he  pleases,  has  the  right  to  make  the  appropriation  of  payments;  if 
he  omits  it,  the  creditor  may  make  it;  if  both  omit  it,  the  law  will  apply  the  payments  ac- 
cording to  its  own  notions  of  justice.  And  in  cases  of  running  accounts  between  the  parties, 
unless  there  are  some  particular  circumstances  to  vary  the  rule,  the  payments  ought  to  be 
applied  to  extinguish  the  debts  according  to  the  priority  of  time.  Leef  v.  Gkx>dwin,  Taney» 
460. 

§  208.  Interest  and  prineipal. —  Payments  should  be  applied  to  extinguish  the  interest 
and  then  the  principal.    Russell  v.  Lucas,  Hemp.,  91. 

§  209.  The  correct  rule  as  to  interest  is  that  the  creditor  shall  calculate  interest  whenever  a 
payment  is  made.  To  this  extent  the  payment  is  first  to  be  applied,  and  if  it  exceed  the^ in- 
terest due,  the  balance  is  to  be  applied  to  diminish  the  principal.  This  rule  is  equally  appli- 
cable, whether  the  debt  be  one  which  expressly  draws  interest^  or  on  which  interest  is  g^ven 
as  damages.    Story  v.  Livingston,  18  Pet.,  859. 

§  210.  As  between  different  snreties. —  A  debtor  cannot  appropriate  a  payment  in  such  a 
manner  as  to  affect  the  relative  liability  or  rights  of  his  different  sureties  without  their  as- 
sent   Postmaster- (General  v.  Norvell,  Gilp.,  106. 

§211.  Where  a  public  officer  has  given  different  bonds  with  different  sureties,  his  pay- 
ments must  be  so  appropriated  as  to  give  each  bond  credits  for  the  moneys  respectively  due, 
collected  and  paid  under  it.    Ibid. 

%  212.  Where  a  collector  is  continued  in  office  for  more  than  one  term,  payments  by  him 
into  the  treasury  of  moneys  accruing  and  received  in  the  second  term  should  not  be  applied 
to  the  extinguishment  of  a  balance  apparently  due  at  the  end  of  the  first  term.  Payment 
made  in  a  subsequent  term  of  moneys  received  on  duty  bonds  or  otherwise,  which  remain 
charged  to  the  collector  as  of  the  preceding  official  term,  should  be  so  applied.  United  States 
V.  Eckford,  1  How.,  250. 

§  21$.  As  between  different  sureties,  the  court  will  apply  the  payments  so  as  to  avoid  in- 
justice.    United  States  v.  Linn,  2  McL.,  501. 

§  214.  A  payment  is  to  be  applied  to  the  oldest  debt  if  the  debtor  gives  no  directions ;  and 
it  must  be  proved  that  the  payment  came  from  receipts  accruing  under  a  seoond  bond,  if 
that  is  relied  on  against  the  propriety  of  applying  it  to  any  other  balance  whatever  still  due 
under  a  prior  bond.    Boody  v.  United  States,  1  Woodb.  &  M.,  150. 

§215.  Where  a  public  officer  has  given  successive  official  bonds  with  different  sureties, 
moneys  received  subsequent  to  the  execution  of  the  latter  cannot,  before  it  is  discharged,  be 
applied  to  the  payment  of  the  former.    Postmaster-General  v.  Norvell,  Gilp.,  106. 

§  210.  When  a  collector  of  revenue  has  given  two  bonds  for  his  official  conduct  at  different 
times  with  different  sureties,  a  promise  by  the  supervisor  to  apply  his  payments  exclusively 
to  the  discharge  of  the  first  bond,  although  some  of  the  payments  were  for  money  collected 
and  paid  after  the  second  bond  was  given,  does  not  bind  the  United  States,  and  does  not 
amount  to  an  application  of  the  payments  to  the  first  bond.    United  States  v.  January,  7  Cr., 

572. 

§  21 7.  Where  there  is  a  general  assignment  of  a  debtor's  property  for  the  benefit  of  credit- 
ors, and  the  priority  of  the  United  States  attaches,  they  having  various  debts  due  by  bonds, 
with  different  sureties,  all  payments  made  by  the  assignees  are  to  be  applied  pro  rata  to  all 
the  debts  of  tl^  United  States,  and  the  latter  are  not  at  liberty  to  apply  the  payments  in  any 
other  manner  without  the  eonsent  of  all  parties  in  interest.  United  States  v.  Amory,  5  Mason, 
455. 

g  218.  When  a  question  arises  between  liabilities  of  securities  on  different  bonds  of  differ- 
ent dateti,  the  general  doctrine  of  the  application  of  payment  does  not  apply.  Myers  v.  United 
States,  1  McU,  40d. 

S  219.  The  government  cannot  apply  money  received  by  a  receiver  of  public  moneys,  and 
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paid  over,  after  the  date  of  the  bond,  in  discharge  of  a  previous  defalcation,  to  the  prejudice 
of  the  new  sureties.    Ibid, 

%  220.  Payments  bj  a  partner. — The  natural  presumption  is  that  a  partner  paying  a  sum 
of  money  to  his  private  creditor,  who  is  also  a  creditor  of  the  partnership,  means  to  pay  it 
on  his  private  account,  unless  circumstances  vary  this  presumption.  Gass  v.  Stinson,  3 
Sumn.,  99. 

§  221.  Qu<Bre,  if  the  payments  and  credits  made  by  one  partner  after  a  dissolution  of  the 
X>artnership  and  joint  agency,  and  after  a  new  individual  agency  in  him,  can  be  applied  to 
the  extinguishment  of  a  debt  of  the  partnership,  unless  circumstances  justify  the  presump- 
tion that  the  partnership  debt  has  been  adopted  as  his  individual  debt.     Ibid, 

§  222.  Where,  during  a  long  period  of  mercantile  intercourse  between  the  principal  and 
factor,  it  appeared  that  the  principal  was  permitted,  upon  shipments  of  tobacco,  to  draw 
bills  for  the  estimated  value  thereof,  which  bills  the  factor  was  in  the  habit  of  accepting  and 
paying,  whether  the  cargoes  were  or  were  not  sold ;  the  factor  being  generally  in  advance, 
and  charging  interest  upon  his  advances,  and  giving  credit  for  interest  upon  the  net  proceeds 
of  the  cargoes,  shipments  made  after  dissolution  of  the  firm  of  the  principal  by  the  death  of 
one  of  the  partners  to  the  factor  (upon  the  credit  of  which  shipments  bills  were  drawn  by  the 
surviving  partner  according  to  the  usual  course  of  their  former  dealings)  were  held  to  have 
been  made  according  to  such  usual  course,  and  were  not  to  be  applied  to  the  liquidation  of 
the  general  debt  due  by  the  principal  to  the  factor  at  the  time  of  the  dissolution,  but  were  to 
be  applied,  in  the  first  place,  to  meet  the  bills  drawn  upon  the  credit  of  such  shipments;  and 
the  surplus  only,  if  any,  to  be  applied  to  the  liquidation  of  the  general  balance  due  by  the 
principal  to  the  factor.  But  if  the  bills  thus  drawn  by  the  surviving  partner  and  paid  by  the 
factor  exceeded  the  net  proceeds  of  the  cargoes  thus  shipped  after  the  dissolution  of  the  firm, 
the  excess  was  not  chargeable  to  the  estate  of  the  firm,  but  to  the  survivor  only ;  it  not  being 
competent  for  him  to  charge  the  estate  of  the  firm  by  drawing  bills  after  dissolution.  Dick 
V.  Laird,  5  Cr.  C.  C,  838. 

III.  Reoovebt  Back. 

Summary —Msfafcc,  §§  223,  224.— Duress,  ^%  225,  22S.— Protest,  %22Q,~- Legal  compulsUm^ 

§227. 

§  228.  In  an  equitable  action  to  recover  back  money  paid  under  a  mistake,  the  plaintiff 
must  show  that  he  is  equitably  entitled  to  the  money ;  and  if  by  his  delay  to  give  notice  of 
the  discovery  of  the  mistake  the  defendant  loses  his  temedy  over  against  another  party,  no 
recovery  can  be  had.    United  States  v.  The  Union  National  Bank,  §§  229,  280. 

§  224.  In  the  application  of  this  rule  no  exception  is  made  in  favor  of  the  United  States. 
Thus,  where  a  United  States  sub-treasurer  gave  notice  to  the  defendant  on  the  discovery  of 
the  mistake,  and  demanded  payment,  but  subsequently  withdrew  the  notide,  held,  that  as- 
suming that  he  was  the  proper  person  to  give  the  notice,  and  demand  payment  of  the  defend- 
ant, he  was  also  the  proper  party  to  withdraw  that  notice,  and  that  the  defendant,  having^ 
relied  upon  the  withdrawal  of  such  notice  until  he  had  lost  his  remedy  over,  was  released 
from  all  liability  on  account  of  the  money  paid  him  under  mistake.    Ibid, 

§  225.  To  constitute  the  coercion  or  duress  which  will  be  regarded  as  sufficient  to  make  a 
payment  involuntary,  there  must  be  some  actual  or  threatened  exercise  of  power  possessed^ 
or  believed  to  be  possessed,  by  the  party  exacting  or  receiving  the  payment  over  the  person 
or  property  of  another,  from  which  the  latter  has  no  other  means  of  immediate  relief  than 
by  making  the  payment.  Thus,  where  the  Confederate  government  by  public  notice  pro- 
hibited the  exportation  of  cotton,  except  upon  the  condition  that  the  exporter  should  sell  to 
them  an  equal  amount  for  the  benefit  of  the  Confederate  government,  and  the  plaintifi!,  an 
exporter,  fearing  that  if  he  did  otherwise  his  cotton  would  be  confiscated,  complied  with  the 
condition,  receiving  a  permit  to  export  his  cotton  upon  payment  of  such  sum  as  they  might 
demand,  took  advantage  of  this  privilege  and  redeemed  the  cotton,  paying  the  sum  demanded, 
held,  that  there  was  no  such  coercion  or  duress  as  to  make  the  payment  involuntary.  Radich 
r.  Hutohins,  §  231. 

§  22ft.  An  action  does  not  lie  to  recover  back  moneys  claimed  without  right,  if  the  pay- 
ment was  made  voluntarily,  and  with  a  full  knowledge  of  the  facts  upon  which  the  claim 
was  predicated.  It  is  not  enough  that  the  payment  was  made  under  protest.  The  payment 
must  have  been  compulsory ;  that  is,  it  must  have  been  made  under  coercion,  actual  or  legal, 
in  order  to  authorize  the  party  paying  to  recover  it  back.  Ocean  Steam  Navigation  Co.  t?. 
Tappan,  §§  232,  233. 

§  22  7.  Money  paid  upon  a  demand,  to  prevent  the  seizure  of  property,  which  can  only  take 
place  by  judicial  proceedings,  where  the  party  paying  may  liave  his  day  in  court  and  defeat 
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the  proceeding,  is  not  paid  under  legal  compulsion,  and  cannot  be  recovered  back,  although 
paid  under  protest.  Thus  where  a  passenger  tax,  exacted  under  a  New  York  statute,  was 
paid  under  protest,  in  order  to  avoid  the  accumulation  of  penalties  provided  by  the  statute  in 
case  of  refusal  to  pay,  and  the  statute  was  afterwards  declared  to  be  unconstitutional  by  the 
supreme  court  of  the  United  States,  held,  that  the  payments  thus  exacted  could  not  be  recov- 
ered back.     Ibid. 

§  228.  Where  there  is  a  detention  of  personal  property  by  private  bailees,  money  illegally 
exacted  as  the  price  of  its  release  may  be  recovered  back.  Accordingly,  where  a  carrier, 
having  agreed  to  carry  goods  to  a  certain  place  for  a  certain  sum,  refused  to  deliver  the 
goods  at  their  destination  except  upon  the  payment  of  a  larger  sum,  which  was  paid  by  the 
owner  in  order  to  obtain  possession  of  his  goods,  held,  that  the  payment  was  not  a  voluntary 
one,  and  the  amount  in  excess  of  the  stipulated  freight  might  be  recovered  back,  as  paid 
under  duress.    Tutt  v.  Ide,  §§  234,  285. 

[Notes.—  See  g§  286-255.] 

UNITED  STATES  «.  UNION  NATIONAL  BANK. 
(District  Court  for  New  York:  10  Benedict,  408-410.    1879.) 

Opinion  by  Choate,  J. 

Statement  of  Facts. —  This  is  a  motion  for  a  new  trial  for  error  of  law  in 
directing  a  verdict  for  the  defendant.  It  was  not  attempted  on  the  argument 
to  sustain  the  action,  except  as  an  action  for  money  paid  under  a  mistake  of 
fact. 

§  229*  The  United  States  is  hound  hy  the  same  rules  of  equity  that  affect  other 
plaintiffs. 

Assuming  that  all  the  elements  of  such  a  cause  of  action  once  existed,  a 
question  which  it  is  unnecessary  now  to  examine,  yet  I  see  no  reason  why  the 
United  States  should  be  exempted  from  the  general  rule  applicable  to  any  other 
party  who  is  entitled  to  maintain  such  an  action,  that  they  shall  not,  by  their 
delay  after  the  discovery  of  the  mistake,  lead  the  party  liable  to  them  into  fur- 
ther loss,  as,  for  instance,  the  loss  of  a  remedy  over  against  another  party. 
This  is  an  equitable  action,  and  the  plaintiff  can  only  recover  on  showing  that 
it  is  equitably  entitled  to  the  money. 

§  230.  Where  notice  of  a  mistake  is  given  and  withdrawn  hy  a  competent 
Offent,  the  defendant  is  released  from  the  effect  of  such  mistake. 

The  duty  of  promptly  notifying  the  defendant,  on  discovery  of  the  mistake, 
is  conceded  by  the  plaintiff's  counsel;  but  it  is  claimed  that  the  notice  from  the 
sub-treasurer  was  a  performance  of  this  duty.  The  discovery  by  the  United 
States  of  the  alleged  mistake  before  that  notice  was  given  cannot,  I  think,  be 
denied.  Assuming  that  the  sub-treasurer  was  the  proper  person  to  give  the 
notice,  and  demand  payment  of  the  defendant,  he  was  also  the  proper  party 
to  withdraw  that  notice,  and  I  think  it  is  clear  that  what  took  place  after  the 
notice  was  given  was  equivalent  to  a  withdrawal  of  the  notice,  on  which  the 
bank  had  a  right  to  rely,  and  did  rely,  until  it  lost  all  remedy  over  against 
Polhemus  and  Jackson ;  and  after  that,  only,  was  the  claim  renewed  by  com- 
mencement of  this  action.  I  think  this  is  a  claim  in  respect  to  which  laches 
may  be  imputed  to  the  United  States,  and  that  on  the  ground  of  laches  and 
entire  want  of  equity  in  the  claim  on  the  undisputed  facts,  the  direction  of  a 
verdict  for  the  defendant  was  right.  See  United  States  v.  Cooke,  5  Am.  L.  T., 
166. 

Motion  denied. 
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RADICH  V.  HUTCHTN8. 
(5  Otto,  210-21i.     1877.) 

Ebrob  to  U.  S.  Circnit  Court,  Eastern  District  of  Texas. 

Opinion  by  Mb.  Justice  Field. 

Statement  of  Faots. —  If  at  the  time  the  transaction  took  place  which  has 
given  rise  to  the  present  action  the  plaintiff  was  a  subject  of  the  emperor  of 
Bussia,  as  he  alleges,  that  fact  cannot  affect  the  decision  of  the  case,  or  any 
question  presented  for  our  consideration.  He  was  then  a  resident  of  the  state 
of  Texas  and  engaged  in  business  there.  As  a  foreigner  domiciled  in  the 
countr}'',  he  was  bound  to  obey  all  the  laws  of  the  United  States  not  immedi- 
ately relating  to  citizenship,  and  was  equally  amenable  with  citizens  to  the 
penalties  prescribed  for  their  infraction.  He  owed  allegiance  to  the  govern- 
ment of  the  country  so  long  as  he  resided  within  its  limits,  and  can  claim  no 
exemption  from  the  statutes  passed  to  punish  treason  or  the  giving  of  aid  and 
comfort  to  the  insurgent  states.  The  law  on  this  subject  is  well  settled  and 
universally  recognized.    Carlisle  v.  United  States,  16  Wall.,  147. 

The  case  presented  by  the  petition  is  without  merit. 

The  substance  of  the  complaint  is  that  the  defendants,  as  officers  of  the 
Confederate  government,  by  a  public  notice,  had  prohibited  the  exportation  of 
cotton  from  the  state  of  Texas  to  Mexico,  except  upon  condition  that  the  ex- 
porter should  sell  to  them  an  equal  amount  for  the  benefit  of  the  Confederate 
government;  and  that  the  plaintiff,  being  the  owner  of  cotton  which  he  desired 
to  export,  and  fearing  that  if  he  attempted  to  export  it  without  such  permit  it 
would  be  seized  and  confiscated  by  the  armed  forces  of  that  government,  com- 
plied with  the  condition,  and  obtained  a  permit  from  the  officers  to  export  two 
hundred  and  twenty-five  bales,  and  sold  to  them  an  equal  amount  for  the  Con- 
federate government,  obtaining  at  the  same  time  the  privilege  of  redeeming 
the  cotton  sold,  and  receiving  a  permit  to  export  it,  upon  payment  of  such  sum 
as  they  might  demand;  that  he  took  advantage  of  this  privilege  and  redeemed 
the  cotton,  paying  in  money  and  goods  the  sum  mentioned  in  the  petition. 

§  231*  What  is  necessary  to  constitute  such  coercion  or  duress  as  to  make  a 
payment  or  other  contract  involuntary. 

There  is  nothing  in  these  allegations  showing  that,  the  defendants  subjected 
the  plaintiff  to  any  coercion  or  duress,  which  would  justify  an  action  against 
them,  either  for  the  return  of  the  money  paid,  or  for  the  value  of  the  goods 
delivered  in  place  of  the  money,  or  for  damages  of  any  kind.  There  is  no 
averment  that  either  of  the  defendants  ever  made,  or  attempted  to  make,  any 
seizure  of  the  cotton,  or  that  either  of  them  was  an  impressing  or  other  officer, 
exercising  or  claiming  to  exercise  any  power  for  its  seizure;  or  had  anything  to 
do  with  the  command  or  operations  of  the  armed  forces  of  the  insurgents  in  the 
state  of  Texas.  All  that  is  directly  charged  against  them  is  the  publication  of 
a  notice  that  the  exportation  of  cotton  was  forbidden,  except  on  permits  from 
the  cotton  office.  The  armed  force  is  not  stated  to  have  been  under  the  direc- 
tion of  that  office.  The  whole  proceeding  set  forth  in  the  petition  was  a  vol- 
untary one  by  the  plaintiff.  He  applied  to  the  cotton  office  and  sold  the  cotton 
subsequently  redeemed.  It  is  not  pretended  that  either  of  the  defendants  made 
any  application  for  its  purchase. 

To  constitute  the  coercion  or  duress  which  will  be  regarded  as  sufficient  to 

make  a  payment  involuntary, —  treating  now  the  redemption  of  the  cotton  as 

made  in  monev,  goods  being  taken  as  equivalent  for  a  part  of  the  amount, — 
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there  must  be  some  actual  or  threatened  exercise  of  power  possessed,  or  be- 
lieved to  be  possessed,  by  the  party  exacting  or  receiving  the  payment  over 
the  person  or  property  of  another,  from  which  the  latter  has  no  other  means 
of  immediate  relief  than  by  making  the  payment.  As  stated  by  the  court  of 
appeals  of  Maryland,  the  doctrine  established  by  the  authorities  is,  that  ^^a 
payment  is  i\ot  to  be  regarded  as  compulsory  unless  made  to  emancipate  the 
person  or  property  from  an  actual  and  existing  duress  imposed  upon  it  by  the 
party  to  whom  the  money  is  paid."  Mayor  and  City  Council  of  Baltimore 
V.  Lefferman,  4  Gill  (Md.),  425 ;  Brumagim  v.  Tillinghast,  18  Cal.,  265 ;  Mays 
V.  Cincinnati,  1  Ohio  St.,  268. 

Tested  by  these  cases,  the  allegation  of  coercion  or  duress  becomes  frivolous. 
It  is  plain  that  the  plaintiff  entered  voluntarily  upon  the  negotiation  with  the 
defendants,  and  subsequently  paid  the  redemption  money  without  any  con- 
straint which  would  in  law  change  the  voluntary  character  of  the  payment. 
Such  being  the  case,  the  transaction  is  one  which  is  fatally  tainted.  The  sale 
of  the  cotton  was  to  the  Confederate  States;  the  money  paid  and  goods  deliv- 
ered for  its  redemption  were  for  the  benefit  of  those  states,  to  assist  them  in 
their  war  against  the  government  and  authority  of  the  United  States.  The 
money  paid  and  the  goods  delivered  constituted,  therefore,  nothing  less  than 
a  direct  contribution  to  the  support  of  the  insurgents;  they  gave  aid  and  com- 
fort to  the  enemy.  No  demand  arising  out  of  such  a  transaction  can  have 
any  standing  in  the  courts  of  the  Union. 

At  this  time,  also,  it  was  the  declared  policy  of  the  United  States  to  prevent 
all  intercourse  between  the  insui^gent  states  and  the  loyal  states,  and  also  be- 
tween them  and  foreign  countries,  and  thus  to  cut  off  from  the  insurgents  the 
means  of  prolonging  the  existing  war.  In  pursuance  of  this  policy  the  ports 
and  coasts  of  those  states  were  blockaded,  commerce  with  their  inhabitants 
was'  prohibited,  except  as  specially  authorized  under  regulations  of  the  treas- 
ury department,  and  property  which  eluded  the  blockade  was  subject  to  seiz- 
ure and  condemnation.  The  attention  of  the  authorities  was  specially  directed 
to  prevent  the  exportation  of  cotton,  upon  which  the  insurgents  chiefly  relied 
to  obtain  the  means  for  the  continuance  of  their  struggle.  The  plaintiff  al- 
leges that  he  paid  money  and  delivered  goods  to  the  defendants  for  the  use  of 
the  Confederate  government,  in  order  to  obtain  permission  to  violate  this  pol- 
icy and  legislation,  and  now  he  modestly  asks  that  he  should  be  allowed  in 
the  courts  of  the  United  States  to  recover  damages  from  them  because  they 
took  what  he  offered  for  the  permission.  The  demurrer  was  properly  sua- 
tainetf  .  Judgment  affirmed. 

OCEANIC  STEAM  NAVIGATION  COMPANY  v.  TAPPAN. 
(Circuit  Court  for  New  York:  16  Blatohford,  296-d02L    1879.) 

Opinion  by  Wallacb,  J. 

Statement  op  Facts. —  This  action  is  brought  to  recover  moneys  alleged 
to  have  been  illegally  exacted  by  the  defendant,  the  chamberlain  of  the  city 
of  New  York,  and  to  whom  the  plaintiff  paid  the  sum  involved,  under  pro- 
test. The  moneys  were  collected  by  the  defendant  under  color  of  the 
provisions  of  acts  of  the  legislature  of  the  state  of  New  York,  by  which,  in 
effect,  a  tax  was  imposed  upon  alien  passengers  arriving  in  vessels  at  the  port 
of  New  York,  to  be  collected  of  the  master  or  owner  of  the  ship  by  which 
they  were  landed.  These  acts,  since  the  payment  of  the  moneys  in  suit,  have 
been  declared  unconstitutional  by  the  supreme  court  of  the  United  States,  as 
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in  conflict  with  the  clause  of  the  constitution  of  the  United  States  which  dele- 
gates to  congress  the  right  to  regulate  commerce  with  foreign  nations.  Hen- 
derson V.  The  Mayor,  92  U.  S.,  259  (Const.,  §§  1336-42).  Since  the  payment 
of  the  moneys,  however,  congress  has  passed  an  act  (Act  of  June  19,  1878;  20 
U.  S.  Stat,  at  Large,  177)  which  declares  that  the  acts  of  every  state  and 
municipal  oflScer  or  corporation  of  the  several  states,  in  the  collection  of  these 
moneys,  shall  be  valid,  and  that  no  action  shall  be  maintained  against  such 
oflScer  or  corporation  for  the  recovery  of  such  moneys.  The  defense  of  the 
action  is  placed  upon  two  grounds  —  first,  that  the  moneys  were  paid  volun- 
tarily ;  and  second,  that  the  validating  act  of  congress  precludes  a  recovery 
by  the  plaintiif . 

§  232.  Money  paid  voluntarily^  though  under  protest ^  if  cluinied  without 
right  ami  with  afuU  knowledge  of  the  faota^  cannot  he  recovered  hackf  the  pay- 
ment must  have  been  compulsory. 

An  action  does  not  lie  to  recover  back  moneys  claimed  without  right,  if  the 
payment  was  made  voluntarily,  and  with  a  full  knowledge  of  the  facts  upon 
which  the  claim  was'  predicated.  It  is  not  enough  that  payment  was  made 
under  protest  by  the  party  paying.  The  payment  must  have  been  compul- 
sory ;  that  is,  it  must  have  been  made  under  coercion,  actual  or  legal,  in  order 
to  authorize  the  party  paying  to  recover  it  back.  In  the  absence  of  such  co- 
ercion, the  person  of  whom  the  payment  is  demanded  must  refuse  the  demand ; 
and  he  will  not  be  permitted,  with  knowledge  that  the  claim  is  illegal  and  un- 
warranted, to  make  payment  without  resistance,  where  resistance  is  lawful 
and  possible,  and  afterwards  to  select  his  own  time  to  bring  an  action  for  res- 
toration, when,  possibly,  his  adversary  has  lost  the  evidence  to  sustain  the 
claim.  Where,  however,  the  demandant  is  in  a  position  to  seize  or  detain  the 
property  of  him  against  whom  the  claim  is  made,  without  a  resort  to  judicial 
proceedings,  in  which  the  validity  of  the  claim  may  be  contested,  and  pay- 
ment is  made  under  protest,  to  release  the  property  from  such  seizure  or  deten- 
tion, the  party  paying  can  recover  back  his  payment 

The  commutation  moneys  paid  by  the  plaintiff  were  paid  to  relieve  the 
plaintiff  from  an  accumulation  of  penalties,  the  collection  of  which  could  only 
be  enforced  by  judicial  proceedings.  The  statute  required  the  plaintiff,  within 
twenty-four  hours  after  the  arrival  of  its  vessel  at  the  port  of  New  York,  to 
report  in  writing  to  the  mayor  of  the  city  the  number,  names,  places  of  birth 
and  last  legal  residence  of  each  alien  passenger,  and,  in  case  of  failure,  im- 
posed a  penalty  of  $75  for  each  passenger  not  reported.  The  statute  also  di- 
rected the  mayor,  by  an  indorsement  to  be  made  on  such  report,  to  inquire 
the  owner  of  the  vessel  to  execute  a  several  bond,  with  sureties,  in  a  penalty 
of  $300,  for  each  passenger  included  in  the  report,  to  indemnify  and  save 
harmless  the  commissioners  of  emigration,  and  each  and  every  city,  town  or 
county  in  the  state,  against  all  expenses  which  might  necessarily  be  incurred 
for  the  care  and  support  of  such  passenger.  The  statute  also  enacted  that 
such  owner  might  commute  for  the  bonds  so  required,  within  three  days  after 
the  landing  of  such  passengers,  by  paying  to  the  chamberlain  of  the  city  of 
New  York  the  sum  of  $1.50  for  each  and  every  passenger  reported  according 
to  law,  and  that  the  receipt  of  such  sura  should  be  deemed  full  and  sufficient 
discharge  from  the  requirements  of  giving  bond.  In  case  of  neglect  or  re- 
fusal to  give  the  bonds  required  within  twenty-four  hours  after  landing  pas- 
sengers, the  statute  imposed  a  penalty  upon  the  owner  or  consignee  of  the 
Tessel,  of  $500  for  each  passenger  landed. 
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The  penalties  given  by  the  act  were  to  be  sued  for  and  recovered  by  the 
commissioners  of  emigration,  in  any  court  having  jurisdiction  of  such  actions, 
and.  under  a  general  statute  of  the  state  respecting  claims  against  vessels, 
such  an  action  could  be  commenced  by  the  seizure  of  the  vessel  by  attach- 
ment, upon  giving  security  to  indemnify  the  owner.  Briefly  stated,  the  plaint- 
iflfs  position  was  this  —  if  it  failed  to  report,  it  was  liable  to  a  penalty  of  $75 
for  each  alien  passenger;  if  it  did  report,  it  was  required  to  paj'^  $1.50  for 
each  passenger,  bj''  way  of  commutation,  or  was  liable,  if  required  by  the 
mayor,  to  give  onerous  bonds,  and,  in  default,  to  pay  a  penalty  of  $500  for 
each  bond  withheld;  and  the  penalties,  in  either  case,  were  a  lien  upon  the 
vessel,  collectible  by  an  action  at  law,  wherein,  upon  giving  security  for  the 
indemnity  of  the  vessel  owner,  an  attachment  against  the  vessel  might  be  ob* 
tained  and  the  vessel  seized. 

Palpably,  the  statute  was  framed  to  coerce  the  payment  of  the  commuta- 
tion moneys.  If  they  were  not  paid,  the  owner  of  the  vessel  was  made  liable 
to  an  accumulation  of  penalties,  which  would  aggregate  an  enormous  sum, 
and  which,  if  collected,  would  ordinarily  bankrupt  the  ship-owner.  Naturally, 
rather  than  incur  the  hazard  of  such  disastrous  consequences,  the  ship-owner 
would  pay  in  preference  to  abiding  the  contingencies  of  litigation.  The  hard- 
ship of  the  particular  ca^,  however,  cannot  change  the  rule  of  law.  The 
penalties  imposed  in  lieu  of  the  commutation  money  could  only  be  collected 
by  suit  in  a  court  of  law,  where  the  corporation  against  which  they  were 
claimed  could  have  its  day  and  all  the  protection  which  the  courts  afford  to 
suitors ;  and  a  payment  made  under  such  a  state  of  facts  is  not  made  under 
legal  coercion.  The  party  paying  is  bound  to  know  the  law  and  to  assume 
that  it  will  be  correctly  administered  by  the  tribunal  which  is  to  decide  the 
controversy.  The  rule  is  well  stated  in  Benson  v.  Monroe,  7  Cush.,  125,  which 
was  a  case  to  recover  head  money,  under  a  statute  similar  to  the  one  here, 
and  was  precisely  likely  the  present  case,  except  that  attachment  had  been 
obtained,  and  the  vessel  seized  under  them,  to  recover  the  penalties.  The 
plaintiffs  thereupon  paid  the  commutation  money  under  protest,  and  brought 
suit  to  recover  it  back ;  and  the  court  said :  "  They  should  have  contested  the 
demand  made  on  them,  in  the  suit  that  was  instituted  against  them,  and  hav- 
ing voluntarily  adjusted  that  demand,  and  relieved  their  vessel  from  seizure, 
with  a  full  knowledge,  or  means  of  knowledge,  of  all  the  facts  of  their  case, 
they  cannot  now  be  permitted  to  disturb  that  adjustment." 

It  is  stated  in  general  terms,  in  some  of  the  decisions,  that  where  money  is 
paid  to  a  public  oflBcer,  upon  an  unlawful  demand,  to  save  the  person  paying 
from  the  infliction,  under  color  of  authority,  of  great  or  irreparable  injury, 
from  which  he  can  only  be  saved  by  making  the  payment,  such  payment  is 
made  under  an  urgent  and  immediate  necessity  and  may  be  recovered  back. 
But  it  will  be  found  that  none  of  these  decisions  were  in  cases  where  the  in- 
jury apprehended  by  the  party  paying  could  only  be  inflicted  by  the  decision 
of  a  court  in  favor  of  the  validity  of  the  claim  made  against  him.  There 
cannot  be  an  immediate  and  urgent  necessity  for  the  payment  of  a  demand 
which  can  only  be  enforced  by  the  decision  of  a  court  of  justice.  The  case 
of  Benson  v.  Monroe,  and  that  of  Cunningham  v.  Boston,  16  Gray,  468,  are 
directly  in  point,  as  deciding  that  the  apprehension  of  the  recovery  of  heavy 
penalties  by  suit,  in  case  the  demand  for  a  small  sum  is  not  complied  with, 
does  not  take  the  case  out  of  the  general  rule. 

The  case  of  Cunningham  v.  Monroe,  15  Gray,  471,  cited  for  the  plaintiff, 
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was  one  where  the  payment  was  made  under  circumstances  amounting  to 
duress  de  facto^  which  were  emphasized,  in  the  opinion  of  the  court,  as  dis- 
tinguishing it  from  Cunningham  v,  Boston.  There  are  cases  in  the  boots 
where  pai^ments  have  been  extorted  by  threats  of  criminal  or  civil  proceed- 
ings, and  the  party  paying  the  demand  has  been  permitted  to  recover  back, 
but  these  were  cases  where  the  facts  were  held  to  constitute  actual  duress,  of 
which  the  threats  were  an  incident. 

In  reaching  this  conclusion  I  have  not  adverted  to  the  fact  that  the  mayor 
never  required  the  bonds  to  be  executed  by  the  plaintiff,  by  the  indorsement 
upon  the  reports,  which  the  statute  directs.  The  moneys  were  paid  by  the 
plaintiff  to  escape  the  penalties  imposed  for  neglect  to  execute  the  bonds,  and 
not  the  penalties  for  failing  to  maJce  the  report  required  by  the  act.  Until 
the  mayor's  indorsement  these  penalties  could  not  accrue.  The  plaintiff, 
without  waiting  to  ascertain  whether  or  not  the  mayor  would  take  the  action 
required  to  subject  the  plaintiff  to  the  penalties,  paid  the  commutation 
moneys,  upon  the  assumption  that  the  mayor  would  take  such  action  at  some 
future  time.  Within  the  recent  decision  of  the  supreme  court  of  the  United 
States  in  Railroad  Co.  v.  Commissioners,  98  U.  S.,  541,  this  circumstance  should 
defeat  the  plaintiff.  That  case  holds  that,  where  a  warrant  was  in  the  hands 
of  an  oflScer,  for  the  collection  of  a  tax,  which  authorized  him  to  seize  the 
property  of  the  plaintiff,  and  no  actual  attempt  to  execute  the  warrant  had 
been  made,  but  the  plaintiff,  assuming  that  a  seizure  would  be  made,  went  to 
the  treasurer  and  paid  the  tax  under  protest,  setting  forth  in  the  protest  the 
illegality  of  the  tax,  and  stating  that  a  suit  would  be  brought  to  recover  back 
the  payment,  the  payment  was  not  compulsory,  in  a  legal  sense,  and  could 
not,  therefore,  be  recovered  back. 

I  have  preferred,  however,  to  rest  the  decision  upon  this  branch  of  the  case 
upon  the  broad  ground  that  money  paid  upon  a  demand,  to  prevent  the  seiz- 
ure of  property,  which  can  only  take  place  by  judicial  proceedings,  where  the 
party  paying  may  have  his  day  in  court  and  defeat  the  proceeding,  is  not  paid 
under  legal  compulsion,  and  cannot  be  recovered  back,  although  paid  under 
protest.  Mayor  of  Baltimore  v,  Lefferman,  4  Gill,  425 ;  Town  Council  of  Ca- 
haba  v,  Burnett,  34  Ala.,  400 ;  Cook  v.  City  of  Boston,  9  Allen,  393 ;  Taylor  v. 
Board  of  Health,  31  Penn.  St.,  T3 ;  Mays  v.  Cincinnati,  1  Ohio  St.,  268. 

§  233.  A  passenger  tax  levied  under  a  New  York  statute^  paid  voluntarily 
hut  under  protest^  cannot  he  recovered  hack  though  the  act  he  invalid. 

Having  thus  reached  a  conclusion  which  must  dispose  of  this  case  adversely 
to  the  plaintiff,  it  is  not  necessary  to  pass  upon  the  question  presented  by  the 
defense,  which  rests  on  the  effect  of  the  act  of  congress  declaring  that  the 
acts  of  the  defendant  in  collecting  the  moneys  in  suit  shall  be  valid,  and  de- 
claring that  no  action  shall  be  maintained  to  recover  back  the  money.  It 
would  be  indecorous  to  adjudge  an  act  of  congress  unconstitutional,  when  it 
is  not  necessary  to  do  so  in  the  disposition  of  the  controversy  before  the  court. 
It  is  proper,  however,  to  say,  that,  to  sustain  the  validity  of  this  act,  it  will 
be  necessary  to  decide  that  it  is  within  the  authority  of  congress  to  legalize 
the  action  of  officers  of  a  state  in  collecting  moneys  under  a  law  of  the  state, 
which,  because  it  was  unconstitutional,  conferred  no  authority  whatever  to  act 
under  it;  and  I  am  not  aware  of  any  legislative  validating  act  containing  such 
a  vigorous  and  radical  measure  of  relief,  which  has  been  the  subject  of  judicial 
exposition.  Unless  the  act  can  be  sustained  as  a  validating  act,  it  would,  seem 
that  the  clause  which  declares  that  no  action  shall  be  maintained  to  recover 
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back  the  moneys  collected  must  be  ineffectual,  because  it  would  deprive  the 
plaintiff  of  a  right  of  action,  which  is  a  vested  right  of  property,  without  due 
process  of  law.    Judgment  is  ordered  for  the  defendant. 

TUTT  V.  IDE. 
(arcuit  Court  for  New  York:  8  Blatchford,  249-255.    1855.) 

Statement  of  Factto.- A  common  carrier  agreed  to  transport  and  deliver 
goods  at  a  stipulated  rate  of  freight,  and  then  refused  to  deliver  except  upon 
the  payment  of  a  higher  rate.  This  was  paid  by  the  consignee  to  obtain  pos- 
session of  the  goods,  and  suit  was  brought  for  the  overcharge.  There  was  a 
demurrer  to  the  declaration. 

Opinion  by  Hall,  J. 

It  was  insisted  by  the  defendants  upon  the  argument  that  the  plaintiffs 
paid  the  excess  which  they  seek  to  recover  back  without  legal  coercion, — not 
by  mistake,  but  with  full  a  knowledge  of  the  facts;  and  that  the  payment  was 
therefore  voluntary,  and  could  not  be  recovered  back.  On  the  other  hand,  the 
plaintiffs  insisted  that  the  payment  w^as  compulsory,  and  that  they  were  en- 
titled to  recover  back  the  excess  beyond  the  sum  due  under  the  contract, 
which  was  paid  by  them  to  obtain  possession  of  their  goods. 

§  334.  Money  paid  to  a  common  carrier ^  beyond  the  sum  to  which  he  is  entitled^ 
in  order  to  obtain  possession  of  the  goods^  may  be  recovered  bach  by  the  owner 
as  money  paid  under  duress. 

It  was  conceded  by  the  counsel  for  the  defendants  that  the  case  of  Astley 
V.  Reynolds,  2  Str.,  915,  was  in  point  as  an  authority  for  the  plaintiffs;  but  he 
insisted  that  that  case  had  been  overruled  by  the  courts  of  this  state,  and  that 
the  rule  of  law  in  this  state  was  well  established,  and  was  directly  opposed  to 
the  doctrines  of  that  case. 

The  earliest  case  cited  to  sustain  this  position  is  that  of  Hall  v.  Shultz,  4 
Johns.,  240.  The  case  of  Astley  v.  Reynolds,  and  also  the  case  of  Knibbs  v. 
Hall,  1  Esp.,  84,  in  which  the  principle  of  the  case  of  Astley  v.  Reynolds  was 
said  to  have  been  overruled,  were  referred  to  in  that  case.  But  Spencer,  J., 
in  delivering  the  opinion  of  the  court,  without  adverting  to  the  case  of  Bates 
V.  The  New  York  Ins.  Co.,  3  Johns.  Cas.,  238,  which  will  be  hereafter  referred 
to,  and  **  without  undertaking  to  pronounce  between  the  cases  cited  "  (Astley 
V.  Reynolds  and  Knibbs  v.  Hall),  declared  that  the  case  then  before  him 
differed  materially  from  both. 

In  the  case  then  under  consideration  the  defendants  had  purchased  the  lands 
of  the  plaintiff  on  execution,  under  a  verbal  agreement  to  convey  them  to  him 
on  the  repayment  of  the  amount  advanced,  with  interest,  and  a  reasonable 
compensation  for  the  defendants'  trouble.  Afterwards,  when  the  plaintiff 
applied  to  have  the  agreement  reduced  to  writing,  they  required  him  to  exe- 
cute an  agreement  in  which  the  compensation  for  their  trouble  was  fixed  at 
$300,  which  was  deemed  extortionate  and  unjust.  The  agreement  was  exe- 
cuted, and  the  $800  subsequently  paid-,  and  the  conveyance  to  the  plaintiff 
made;  and  he  then  brought  his  action  to  recover  back  the  $300.  In  conclud- 
ing his  opinion  Mr.  Justice  Spencer  said :  "  On  the  ground  that  there  existed 
no  legal  right  on  the  part  of  the  plaintiff  to  demand  or  enforce  a  conveyance, 
that  he  must  be  considered  in  the  light  of  any  other  purchaser,  and  that  the 
defendants  might  make  their  own  terms,  and  that  the  plaintiff  has  voluntarily, 
and  with  his  eyes  open,  fixed  the  compensation  claimed  by  the  defendants,  and 
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paid  them  the  money,  he  can  have  no  claim  to  call  on  the  court  to  aid  him  in 
getting  rid  of  what  he  conceives  an  unconscientious  advantage.  But  if  there 
did  exist  a  legal  remedy  to  enforce  a  reconvej-ance,  as  the  measure  of  the  de- 
fendants' claim  to  compensation  rested  in  arbitrary  discretion,  the  plaintiff, 
by  voluntarily  acceding  to  the  terms  proposed  by  the  defendants,  has  lost  any 
right  to  call  on  a  jury  to  relieve  him  from  an  allowance  deliberately  fixed  by 
himself."  It  is,  I  think,  quite  clear  that  this  case  of  Hall  v,  Shultz  does  not 
overrule  the  case  of  Astley  v.  Reynolds,  oi*  the  case  of  Bates  v.  The  New  York 
Ins.  Co.,  above  referred  to;  and  I  think  the  same  remark  applies  to  the  cases, 
cited  by  the  defendants'  counsel,  of  Ripley  v.  Gelston,  9  Johns.,  201 ;  Clarke 
V.  Dutcher,  9  Cowen,  681;  Supervisors  of  Onondaga  v.  Briggs,  2  Denio,  39, 
40 ;  Wy man  v.  Farnsworth,  3  Barb.,  371 ;  and  Elliott  v.  Swartwout,  10  Pet., 
137. 

The  manuscript  opinion  of  Mr.  Justice  Nelson,  in  the  case  of  Converse  v. 
Coit,  appears  to  favor,  if  it  does  not  directly  sanction,  the  position  assumed  by 
the  defendants.  But  on  looking  into  the  bill  of  exceptions  in  that  case,  it 
appears  that  the  flour  on  which  the  excessive  charges  for  freight  were  de- 
manded and  paid  had  been  delivered  two  or  three  days  prior  to  such  payment; 
and  that  there  was  no  formal  demand  made  of  the  flour,  and  no  refusal  to 
deliver  it  up,  and  no  threat  made  of  detaining  the  flour  because  of  a  refusal 
to  pay.  The  question  now  raised  was  not  presented  in  that  case,  and  there- 
fore the  decision  therein  is  not  an  authority  for  the  position  assumed  by  the 
defendants  in  this  case. 

§  235.  Where  there  is  duress  of  personal  property^  hy  seizure  or  deteiition  hy 
public  officers  or  private  haUees,  money  illegally  exacted  as  the  price  of  its  re- 
lease may  he  recovered  hack.     Gases  cited. 

The  case  of  Astley  v,  Reynolds  was  decided  by  the  king's  bench,  in  Mich- 
aelmas term,  5  Geo.  2  (1732).  It  is  admitted  that  if  that  case  is  to  be  fol- 
lowed, the  question  presented  by  the  demurrer  must  be  decided  in  favor  of  the 
plaintiflFs.  But  it  is  contended,  as  before  stated,  that  Astley  v.  Reynolds  ,has 
been  overruled  by  the  supreme  court  of  this  state  in  the  cases  before  cited. 
Those  cases  have  been  fully  considered,  and,  having  reached  the  conclusion 
that  they  have  not  expressly  overruled  the  case  in  2  Strange,  I  now  propose  to 
refer  to  other  cases  in  the  courts  of  this  and  other  states  and  in  England 
which  are  supposed  to  bear  directly  upon  this  question. 

In  Bates  v.  The  New  York  Ins.  Co.,  3  Johns.  Cas.,  238,  decided  in  1802,  the 
plaintiff  had  purchased  from  one  Norman  Butler  fifty  shares  of  the  stock  of 
the  defendants,  subject  to  some  future  calls.  Those  calls  were  paid  by  the 
plaintiff,  and  he  became  entitled  to  a  transfer  of  the  stock  upon  the  books  of 
the  company.  The  defendants  refused  to  transfer  this  stock  to  the  plaintiff 
until  the  plaintiff  paid  a  debt  due  to  them  from  Butler,  the  original  owner  of 
the  shares.  This  the  plaintiff  paid.  He  afterwards  brought  his  action  to  re- 
cover it  back;  and  the  court  held,  after  a  verdict  taken  subject  to  the  opinion 
of  the  court  upon  the  facts  stated,  that  the  plaintiff  was  not  liable  for  the  pay- 
ment of  $465  of  the  amount  paid  by  him  to  procure  the  transfer,  and  that  he 
was  therefore  entitled  to  recover  back  that  amount  in  an  action  for  money  had 
and  received.  Thompson,  J.,  delivered  the  opinion  of  the  court,  and  referred 
with  approbation  to  Astley  v,  Reynolds,  and  to  Irving  v,  Wilson,  4  T.  R.,  485, 
and  also  to  Munt  v,  Stokes,  id.,  561,  in  which  he  said  the  principles  of  the  case 
of  Astley  v,  Reynolds  were  fully  recognized  and  adopted. 

In  Fleetwood  v.  The  City  of  New  York,  2  Sandf.,  479,  Mr.  Justice  Sandford 
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refers  with  approbation  to  the  case  of  Chase  v.  Dwinal,  7  Greenl.,  134,  and 
says:  "There  are  cases  of  duress  of  personal  property  in  which  payments  for 
its  relief  are  deemed  involuntary,  and  the  money  may  be  recovered  back. 
Most  of  these  cases  have  arisen  upon  seizures  of  goods  under  revenue  or  excise 
laws,  and  by  public  officers  acting  under  process  or  warrant  of  law.  The  prin- 
ciple has  been  extended  occasionally  to  cases  where  bailees  or  others,  who  came 
into  the  possession  of  goods  lawfully,  have  exacted  more  than  was  due  before 
they  would  relinquish  such  possession.  It  is  founded  upon  the  movable  and 
perishable  character  of  the  property,  and  the  uncertainty  of  a  personal  remedy 
against  the  wrong-doer." 

The  general  rule  undoubtedly  is  that  this  action  for  money  had  and  received, 
being  an  equitable  action,  lies  whenever  money  has  been  received  by  the 
defendant,  which,  ex  cequo  et  iono^  belongs  to  the  plaintiff.     Buel  v.  Boughton, 

2  Denio,  91. 

In  the  case  of  Chase  v,  Dwinal,  7  Greenl.,  134,  it  was  held  that  money  paid 
to  liberate  a  raft  of  lumber,  detained  in  order  to  exact  an  illegal  toll,  might  be 
recovered  back.  Weston,  J.,  in  delivering  the  opinion  of  the  court,  refers  to 
the  remark  of  Spencer,  J.,  in  Hall  v.  Shultz,  that  Astley  v.  Reynolds  had  been 
overruled  by  Lord  Kenyon  in  Knibbs  v.  Hall,  and  says :  "  There  "  (in  Knibbs 
t;.  Hal\)  ^^  the  plaintiff  had  paid,  as  he  insisted,  five  guineas  more  rent  than 
could  have  been  rightfully  claimed  of  him,  to  avoid  a  distress  which  was 
threatened.  Lord  Kenyon  held  this  to  be  a  voluntary  payment  and  not  upon 
compulsion,  as  the  party  might  have  protected  himself  from  a  wrongful  dis- 
tress by  replevin.  His  loi'dship  does  not  advert  to  the  case  of  Astley  v.  Hey- 
nolds ;  and  subsequently,  in  Cartwright  v.  Rowley,  before  cited  "  (from  2  Esp., 
723),  "  he  refers,  with  approbation,  to  an  action  within  his  recollection,  for 
money  had  and  received,  brought  against  the  steward  of  a  manor,  to  recover 
money  paid  for  producing  at  a  trial  some  deeds  and  court  rolls,  for  which  he 
had  charged  extravagantly.  It  was  urged  that  the  payment  was  voluntary ; 
but,  it  appearing  that  the  party  could  not  do  without  the  deeds,  and  that 
the  money  was  paid  through  the  urgency  of  the  case,  the  action  was  sus- 
tained/' 

In  Chase  i^.  Taylor,  4  Harr.  &  Johns.,  54,  it  was  held  that  money  improperly 
demanded  as  a  condition  of  the  release  of  a  ship  pledged  to  the  party  receiv- 
ing the  money  might  be  recovered  back  in  an  action  for  money  had  and 
received. 

The  cases  of  Alston  v.  Durant,  2  Strobhart,  257,  and  Richardson  v.  Duncan, 

3  N.  H.,  508,  are  also  strongly  comfirmatory  of  the  case  of  Astley  v.  Regrnolds, 
and  other  cases  of  a  similar  character  are  to  be  found  in  the  reports  of  the 
different  states. 

In  respect  to  the  English  cases,  it  may  be  observed  that  the  decision  in 
Astley  V.  Reynolds,  made  in  the  king's  bench  sitting  in  hancoy  ought  not  to  be 
considered  as  overruled  by  a  nisiprius  decision,  though  made  by  a  judge  of 
such  distinguished  ability  and  learning  as  Lord  Eenyon.  But  the  case  of 
Astley  V,  Reynolds  and  not  that  of  Knibbs  v.  Hall  has,  since  the  decision  of 
Lord  Eenyon,  been  followed  in  England. 

In  1827,  in  Shaw  v.  Woodcock,  7  Barn.  &  Cress.,  73,  it  was  held  by  Lord 
Chief  Justice  Tenterden  and  Justices  Bayley,  Holroyd  and  Littledale,  of  the 
king's  bench,  that  a  payment  made  in  order  to  obtain  possession  of  goods  or 
property  to  which  a  party  was  entitled,  and  of  which  he  could  not  otherwise 
obtain  possession  at  the  time,  was  a  compulsory  and  not  a  voluntary  payment, 
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and  might  be  recovered  back.  In  1844,  in  the  case  of  Parker  u  The  Great 
"Western  Railway  Co.,  7  Mann.  &  Gr.,  253,  it  was  held  by  the  court  of  common 
pleas  in  England,  Chief  Justice  Tindal  delivering  the  judgment  of  the  court, 
that  money  paid  by  the  plaintiflF  to  a  common  carrier,  to  obtain  possession  of 
the  plaintiff's  goods,  beyond  the  amount  to  which  the  carrier  was  entitled, 
might  be  recovered  back;  such  payment  not  being  considered  as  a  voluntary 
payment.  And  this  doctrine  I  understand  to  have  been  again  acted  upon  in 
the  court  of  exchequer  in  Parker  v.  The  Bristol  &  Exeter  Railway  Co.,  7  Eng. 
L.  &  Eq.,  528,  in  the  year  1851. 

I  am  entirely  satisfied,  as  well  upon  the  authority  of  these  cases  as  upon 
principle,  that  the  payment  alleged  in  the  count  demurred  to  cannot  be  held 
to  have  been  a  voluntary  payment.    The  demurrer  is,  therefore,  overruled. 

§  286.  Mistake, —  Money  paid  under  a  mutual  mistake  of  fact  may  be  recoyered  back* 
Negligence  or  delay  in  making  the  demand  or  bringiog  the  action,  however,  may  defeat  the 
right  of  action,  if  by  reason  of  such  delay  the  other  party  has  suffered  any  loss  or  damage. 
United  States  v.  National  Park  Bank  of  New  York,  6  Fed.  R.,  852. 

§  237.  It  seems  that  money  paid  under  ignorance  of  the  law  cannot  be  recovered  back» 
Washington  v.  Barber,  5  Cr.  C.  C,  157. 

§  288.  Money  paid  with  knowledge  of  the  facts,  but  under  a  mistake  of  law,  cannot  be  re- 
covered back.    Lamborn  v.  County  Commissioners,  7  Otto,  181. 

§239.  Duress —  InTolantary  payment. —  While  an  illegal  demand  paid  under  4^reB8  of 
real  property  may  be  recovered  back,  to  make  it  a  case  of  payment  under  compulsion  there- 
must  be  an  illegal  demand  coupled  with  a  present  power  or  authority  in  the  person  making 
such  demand  to  sell  or  dispose  of  the  property  if  payment  is  not  made  as  demanded.  A  mere 
cloud  upon  the  title,  or  a  threat  to  create  one,  does  not  produce  such  compulsion.  The  Mari- 
posa Co.  V,  Bowman,  Deady,  228. 

§  240.  Where  money  is  paid  upon  a  wrongful  demand,  to  save  the  party  paying  from  some 
great  or  irreparable  mischief  or  damage,  from  which  he  could  not  be  saved  but  by  the  pay- 
ment of  the  sum  wrongfully  demanded,  it  can  be  recovered  back.  Corkle  v.  MaxweU,*  3 
Blatch.,  413. 

g  241.  Payments  made  without  protest,  under  peremptory  orders  of  a  superior  officer,  are- 
in  no  sense  voluntary,  and  may  be  recovered  back  if  iUegaUy  exacted.  Accordingly  where 
a  collector  of  customs,  having  received  a  peremptory  order  from  the  commissioner  of  cus- 
toms requiring  him  to  account  for  all  fees,  accounted  for  and  paid  into  the  treasury,  without 
protest,  all  moneys  collected  by  him  as  duties,  whereas,  as  a  matter  of  right,  he  was  entitled 
tD  a  percentage  thereof  as  fees,  hdd,  that  he  was  entitled  to  recover  the  fees  paid  into  the 
treasury,  or  such  portion  thereof  as  was  not  barred  by  the  statute  of  limitations.  United 
States  V,  Lawson,  11  Otto,  164;  United  States  v,  Ellsworth,  id.,  170. 

§  242.  When  the  payment  has  been  obtained  by  fraud  or  by  oppression  or  by  extortion,  or 
when  it  has  been  made  to  secure  a  right  which  the  party  paying  was  entitled  to  without 
such  payment,  and  which  right  was  withheld  by  the  party  receiving  the  payment  until  such 
payment  was  made,  such  payment  was  not  voluntary,  and  the  money  can  be  recovered  back. 
Corkle  v.  Maxwell,*  3  Blatch.,  413. 

§  243.*  Money  paid  as  a  bonus  under  a  license  to  traffic  in  cotton  in  the  insurrectionary 
states  during  the  late  rebellion,  such  bonus  being  required  by  the  regulations  established  by 
the  president  and  secretary  of  the  treasuiy,  cannot  be  recovered  back  on  the  ground  that  the- 
f ee  or  bonus  exacted  was  illegal,  and  was  paid  under  compulsion ;  for,  independently  of  the 
question  whether  the  president  and  secretary  exceeded  their  powers  in  exacting  the  fee, 
permission  to  engage  in  the  trade  on  the  conditions  imposed  was  applied  for  voluntarily  and 
the  bonus  was  voluntarily  paid,  thus  precluding  any  recovery  back  as  for  money  paid  under - 
compulsion.    Hamilton  v,  Dillon,  21  Wall,  73. 

g  244.  Illegal  contract —  Where  money  has  been  paid  by  one  party  in  part  performance 
of  an  illegal  contract,  not  malum  in  se,  the  other  party  not  having  performed  the  contract  or 
any  part  of  it,  and  both  parties  having  abandoned  the  illegal  agreement  before  it  was  con- 
summated, the  money  may  be  recovered  back.    Spring  Co.  v,  Knowlton,  13  Otto,  49. 

§  245.  Money  paid  under  an  illegal  contract  cannot  at  common  law  be  recovered ;  and  where 
a  statute  gives  the  right  to  recover  it  back,  a  pending  suit  brought  to  enforce  that  right  faUa- 
with  the  repeal  of  the  statute.    Kimbro  v»  Colgate,  5  Blatch.,  229. 

g  243.  Illegal  demand.—  The  corporation  of  Washington  has  no  right  to  require  a  keeper 
of  a  livery-stable  to  take  and  pay  for  a  license  to  keep  the  same;  but  if  it  be  taken,  and  paid. 
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for,  and  enjoyed,  the  money  paid  for  it  cannot  be  recovered  back.    Washington  v.  Barber,  5 
Or.  C.  C,  157. 

g  247.  If  a  payment  be  freely  and  voluntarily  made  it  cannot  be  recovered  back,  although 
made  upon  a  demand  which  could  not  be  enforced  at  law.  Corkle  v.  Maxwell,*  8  Blatch..  413. 
§  248.  The  secretary  of  the  treasury,  upon  application  of  A.,  the  owner,  designated  a  certain 
store  as  a  warehouse  for  the  storing  of  dutiable  merchandise,  under  the  wareliouse  act  of 
August  6,  1846  (9  U.  S.  Stat,  at  L.,  53).  Subsequently  the  secretary  issued  a  circular  requir- 
ing owners  or  occupants  of  warehouses  similar  to  A.'8  to  pay  monthly  to  the  collector  a  sum 
equivalent  to  the  salary  of  an  inspector,  or,  at  their  option,  to  pay  monthly  to  the  collector 
oae^half  storage  at  the  rates  charged  in  stores  owned  by  the  United  States.  A.,  being  re- 
quired to  elect  before  any  goods  were  placed  in  his  store,  adopted  the  mode  of  paying  the 
inspector's  salary.  After  paying  for  several  years  the  sums  thus  exacted,  A.  brought  suit  to 
recover  back  the  several  sums  so  paid,  on  the  ground  that  there  was  no  law  authorizing  the 
secretary  to  demand  such  payments,  and  that  the  payments  were  not  voluntary.  Held,  that 
regardless  of  any  legal  right  on  the  part  of  the  government  to  demand  the  payments,  they 
could  not  be  recovered  back,  as  A.  had  enjoyed  the  privilege,  granted  by  the  secretary,  of 
keeping  a  warehouse  for  dutiable  goods,  in  return  for  which  the  payments  had  been  made, 
and  therefore  A.  was  precluded  from  any  recovery.     Ibid, 

g  249.  Where  the  collector  insisted  upon  either  having  the  goods  appraised  at  the  value  at 
the  tinae  of  shipment,  the  consequence  of  which  would  have  been  an  addition  of  so  much  to 
the  invoice  price  as  to  subject  the  importer  to  a  penalty;  or  to  allow  the  importer  to  volun- 
tarily make  the  addition  to  the  invoice  price  and  so  escape  the  penalty,  and  the  importer 
chose  the  latter  course,  this  was  not  such  a  voluntary  payment  of  duties  on  his  part  as  to 
debar  him  from  bringing  an  action  agamst  the  collector  to  recover  the  excess  thus  illegally 
exacted.     Maxwell  v.  Griswold,  10  How.,  242. 

§  250. payment  under  protest, —  A  collector  is  generally  liable  in  an  action  to  recover 

back  an  excess  of  duties  paid  to  him  as  collector,  when  the  duties  have  been  illegally  de- 
mandcHl,  and  a  protest  of  the  illegality  has  been  made  at  the  time  of  payment,  or  notice  given 
that  tlie  party  means  to  contest  the  claim.  Nor  is  there  any  doubt  that  a  like  action  generally 
lies,  where  the  excess  of  duties  has  been  paid  under  a  mistake  of  fact,  and  notice  thereof  has 
been  g^iven  to  the  collector  before  he  has  paid  over  the  money  to  the  government.  Bend  v, 
Hoyt,  13  Pet,  263. 

§  251.  Upon  the  refusal  of  the  secretary  of  the  treasury  to  redeem  certain  treasury  notes, 
in  gold,  the  holder  received,  under  protest,  legal  tender  notes  in  payment,  delivered  up  the 
treasury  notes  to  be  canceled,  and  brought  suit  to  recover  the  difference,  at  the  time  of  pay- 
^ment,  between  the  legal  tender  notes  and  a  like  amount  in  gold.  Held,  that  the  legal  tender 
notes  were  a  payment  in  full,  regardless  of  the  question  whether  or  not  such  a  medium  was 
a  legal  tender  in  payment  of  such  notes,  inasmuch  as  the  protest  being  unauthorized  by  law, 
there  was  an  unqualified  surrender  and  payment  of  the  treasury  notes.  Savage  t\  United 
States,  2  Otto,  382;  8  Ch.  Leg.  N.,  869. 

§  252.  taxes.—  Payment  of  money  not  made  by  reason  of  fraud,  mistake  of  fact,  or 

duress,  is  voluntary  and  cannot  be  recovered  back.  Accordingly  where  lands,  sold  for  taxes 
and  bid  in  by  the  county,  were  afterwards  redeemed  by  the  trustee  of  the  owner,  Iield,  that 
the  money  thus  voluntarily  paid  into  the  county  treasury  could  not  be  recovered  back,  it 
having  been  decided  in  the  meantime  that  the  taxes  for  which  the  lands  were  sold  were 
iUegal,  such  lands  not  being  taxable.     Lamborn  v.  County  Commissioners,  7  Otto,  181. 

§  253.  In  order  to  recover  back  money  paid  on  an  illegal  demand  under  protest,  there  must 
have  been  at  the  time  of  the  payment  an  urgent  necessity  amounting  to  compulsion.  A  pay- 
ment of  delinquent  taxes  illegally  assessed,  before  any  active  steps  have  been  taken  to  enforce 
their  collection,  accompanied  by  a  general  protest  against  the  illegality  of  the  charges  and  a 
notice  that  suit  would  be  commenced  to  recover  back  the  full  amount  that  was  paid,  is  vol- 
untary and  cannot  be  recovered  back  as  made  under  compulsion.  Railroad  Co.  v,  Commis- 
sioaers,  8  Otto,  541. 

§  254.  Miscellaneoos. —  Money  paid  as  a  fee  to  an  attorney,  by  an  insolvent  person,  for 
necessary  services,  cannot  be  recovered  back  by  the  assignee  in  bankruptcy,  there  being  no 
fraud  intended  or  effected  upon  the  bankrupt  act ;  but  fees  paid,  after  the  filing  of  the  peti- 
tion, for  services  in  opposing  the  petition  in  bankruptcy,  may  be  recovered  back  in  part,  if  in 
excess  of  what  the  court  in  the  exercise  of  its  discretion  may  be  disposed  to  allow  as  a  reason- 
able compensation  for  such  services.    Triplet  v.  Hauley,  1  DHL,  217. 

g  255.  If  the  acceptor  of  a  bill  pays  a  bona  ftde  holder,  he  cannot  recover  the  money  from 
him  because  an  indorsement  was  forged.  His  acceptance  admits  that  he  has  funds  of  the 
drawer  who  would  be  liable  to  the  holder  for  the  amount  of  the  bill.  Hortsman  v,  Henshaw, 
n  How.,  177. 
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IV.  Tendee. 

§  256.  What  oonstitates  tender. —  Upon  a  plea  of  tender,  it  is  not  sufficient  to  prove  that 
the  defendant  asked  the  plaintiff  if  he  would  take  the  money,  and  said  he  was  ready  to  pay 
it,  and  would  give  his  check  for  it.    Ladd  v.  Patten,*  1  Cr.  C.  C,  268, 

§257.  A  cargo  of  iron  having  been  injured  by  the  carelessness  of  the  ship-owner,  the  con- 
signee made  repeated  offers,  before  suit  brought,  to  pay  the  balance  of  the  freight,  deduct- 
ing the  loss  occasioned  by  the  injury,  to  be  ascertained  by  arbitration,  or  by  a  sale  of 
the  damaged  iron  at  auction,  but  they  were  refused  and  the  whole  amount  of  freight  de- 
manded. Afterwards  a  sale  of  the  damaged  iron  took  place,  with  notice  to  the  agents  of  the 
vessel,  and  the  amount  of  the  loss  was  in  that  way  ascertained ;  but  no  offer  was  made  to  pay 
the  balance  thus  ascertained  until  the  filing  of  the  answer  to  the  libel  of  the  ship-owner.  HeZd, 
that  because  of  the  offers  and  refusals  that  had  previously  taken  place,  the  case  must  be  re- 
garded in  admiralty  as  standing  upon  the  same  footing  as  if  a  tender  had  been  made  after  the 
sale.     Dedekam  v,  Vose,  8  Blatch.,  44. 

g  258.  must  be  nncoudltional. —  A  tender  of  money  upon  condition  of  receiving  change 

and 'a  receipt  in  full  for  rent  is  not  a  legal  tender.    Perkins  v.  Beck,*  4  Cr.  C.  C,  68. 

§  259.  A  tender  must  be  unconditional.    Ibid, 

§  260.  A  conditional  tender,  in  the  absence  of  an  express  stipulation  contemplating  the 
condition,  will  not  entitle  the  party  making  the  tender  to  demand  a  release.     B.  agreed  with 
his  debtor.  A.,  to  accept  and  receive  an  assignment  of  a  contract  entered  into  by  C,  for  the 
payment  of  $21,112  to  A.  for  lands,  **  towards  the  discharge  of  his  debt,"  the  same  to  be 
ascertained  by  an  award,  and  if  the  sum  of  $21,112  should  exceed  the  amount  of  the  award, 
that  he,  B.,  would  pay  the  excess  to  A.     By  the  award,  the  excess  of  the  sum  of  $21,112 
beyond  the  debt  due  by  A.  to  B.  was  ascertained  to  be  £494  65.  Td  Virginia  currency.     A. 
afterwards  tendered  to  B.  a  deed  of  assignment  of  the  contract,  upon  condition  that  he  would 
first  sign,  seal  and  deliver  on  the  same  day  a  release  of  all  claims  and  demands  upon  him,  A 
B.  refused  to  execute  and  deliver  the  release  before  the  assignment  of  the  contract,  and  the 
assignment  was  then  withheld  by  A.     Upon  suit  brought  by  A.  for  the  excess  as  shown  by 
the  award,  held,  that  the  tender  of  the  assignment,  on  condition  that  the  release  should  be 
first  executed,  was  not  in  compliance  with  the  agreement,  and  that  he  could  not  recover. 
Hepburn  «.  Auld,»  1  Cr.,  821. 

§261.  Mast  be  kept  good. —  To  have  the  effect  of  stopping  interest  or  costs,  a  tender  of 
payment  must  be  kept  good;  and  it  ceases  to  have  that  effect  when  the  money  is  used  for 
other  purposes.     Bissell  v.  Hey  ward,  6  Otto,  580. 

§  262.  The  money  should  be  deposited  or  in  some  manner  set  apart  or  appropriated  for  the 
purpose  of  the  tender.     Ibid, 

%  263.  When  unnecessary  —  Waiver.—  Where  a  party  declares  that  he  will  not  receive 
money  about  to  be  tendered,  the  money  need  not  be  produced.  Barker  v,  Parkenhorn,  2 
Wash.,  142. 

§  264.  Any  one  bound  to  do  a  particular  thing  must  either  do  it  or  offer  to  do  it,  and  if  no 
objections  are  made  he  must  show  he  made  the  tender  in  a  regular  manner ;  bat  this  is  not 
necessary  if  the  other  party  by  his  conduct  dispenses  with  a  regular  tender,  as  by  a  previous 
refusal  to  accept  it,  etc.  After  an  offer  of  performance  and  a  refusal  of  acceptance,  it  is  not 
in  the  power  of  the  opposite  party  to  say  that  he  who  made  the  offer  would  not  or  could  not 
have  done  what  he  declared  himself  ready  to  do.    Blight  v.  Ashley,  Pet.  C.  C,  15. 

§  265.  A  party  who,  by  reason  of  his  residence  in  the  south  during  the  late  rebellion,  had 
been  prevented  from  paying  the  yearly  premiums  as  required  for  the  continuance  of  the  in- 
surance policy  on  his  life,  wrote,  upon  the  termination  of  hostilities,  to  the  insurers,  whose 
place  of  business  was  in  Pennsylvania,  making  inquiry  as  to  what  steps  he  must  take  to  con- 
tinue his  insurance.  They  replied  that  his  insurance  was  forfeited  by  non-payment  of  the 
premium  in  1861,  the  first  year  of  the  war,  and  that  they  would  not  revive  it.  Held,  that  this 
reply  dispensed  with  an  actual  tender  of  the  unpaid  premiums,  and  the  question  of  his  right 
to  have  the  insurance  continued  must  be  determined  as  if  the  premiums  had  been  tendered 
with  interest.     Bird  v.  Penn  Mutual  Life  Ins.  Co.,*  11  Phil.,  485;  1  Law  &  Eq.  Rep.,  505. 

§  266.  Where  a  tender  of  performance  or  payment  is  necessary  to  the  establishment  of  a 
right  against  another  party,  it  will  be  considered  as  waived  when  it  is  reasonably  certain  that 
it  will  be  refused.  Accordingly  where  land  was  sold  for  taxes  by  commissioners,  under  the 
acts  of  congress  of  June  7,  1862,  and  February  6,  1803,  and  the  proof  showed  that  the  com- 
missioners had  established  and  uniformly  followed  a  general  rule,  under  which  thej  refused 
to  receive,  on  property  which  had  been  advertised  for  sale,  from  any  one  but  the  owner  or  a 
party  in  interest,  in  person,  the  amount  chargeable  upon  said  property,  field,  that  such  rule 
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dispensed  with  the  necessity  of  a  tender,  since  a  tender  by  the  proper  agent  of  the  property 
owner  would  have  been  of  no  avail ;  and  that  the  sale  of  such  property  under  such  rule  was 
unauthorized,  and  conferred  no  title  on  the  purchaser.     United  States  v,  Lee,  16  Otto,  106. 

§  267.  Bights  of  plaintiff  on  plea  of  tender.—  The  plaintiff,  upon  a  plea  of  tender,  cannot 
take  out  the  money  and  proceed  for  more.    Alexandria  v.  Patten,  1  Cr.  C.  C,  394. 

§  268.  In  admiralty. —  The  doctrine  of  courts  of  admiralty  on  the  subject  of  tender  is  less 
stringent  than  that  of  common-law  courts;  admiralty  courts  look  to  the  substance  and  good 
faith  of  the  ti-ansaction,  rather  than  to  technical  forms  of  proceediug.  Dedekam  v,  Vose,  3 
Blatch.,  44. 

§  269. effect  of. —  A  tender  admits  a  liability  in  admiralty,  and  decree  must  be  ren- 
dered for  amount  tendered,  although  if  no  tender  had  been  made,  no  recovory^  might  have 
been  had.    Cain  v.  Garfield,  1  Low.,  483. 

§  270.  Miscellaneous. —  In  a  suit  to  recover  money  paid  in  advance  on  the  purchase  of  a 
horse,  which  was  to  be  forfeited  if  the  balance  was  not  paid  by  a  certain  day,  it  is  incumbent 
on  plaintiff  to  prove  a  tender  within  the  time,  or  that  he  attended  at  the  defendant's  house  on 
the  last  day,  ready  to  pay,  and  that  defendant  was  not  there ;  if  no  place  was  agreed  upon, 
then  it  was  the  duty  of  the  plaintiff  to  use  reasonable  endeavors  to  find •  defendant.  Bayley 
V,  Duvall,*  1  Cr.  C.  C,  283, 

§  271.  A  mere  attempt  to  negotiate  a  compromise  of  a  claim  at  an  amount  specified,  unac- 
companied with  a  tender  or  direct  offer  to  pay  such  amount,  does  not  operate  as  an  equitable 
bar  to  costs.    The  H.  B.  Foster,  Abb.  Adm.,  222. 

§272.  The  demand,  by  a  creditor,  of  payment  in  a  certain  species  of  coin,  does  not  dis- 
pense with  the  obligation,  on  the  debtor,  to  make  tender  agreeably  to  his  own  sense  of  the  law 
and  the  contract.    Searight  v,  Calbrait)i,  4  DalL,  325. 


V.  AccoED  AND  Satisfaction. 

§  278.  What  constltates. —  A  creditor  took  a  number  of  notes  of  smaller  amounts  in  lieu 
of  one  note  for  a  larger  sum,  in  order  to  bring  the  notes  within  the  jurisdiction  of  a  justice 
of  the  peace.  Held,  that  the  new  notes  created  a  new  indebtedness  and  were  an  accord  and 
satisfaction  of  the  old  note.    In  re  Dixon,  2  McC,  556. 

^274.  A  debtor  delivered  certain  property  to  trustees  in  satisfaction  of  the  debts  due  his 
various  creditors,  upon  a  mutual  agreement  among  the  creditors  to  receive  the  property  as  a 
discharge  of  his  indebtedness.  He/cf,  that  there  was  a  valid  accord  and  satisfaction,  which 
was  good  as  against  the  indorsee  of  a  promissory  note,  payable  on  demand,  given  originally 
to  one  of  the  parties  to  the  said  agreement  by  the  debtor,  it  not  appearing  that  the  note  was 
indorsed  before  said  accord  and  satisfaction  was  made.     Bartlett  v,  Rogers,  3  Saw.,  62. 

§  275.  Where  congress  has  paid  in  full  a  doubtful  claim  presented  with  full  knowledge  of 
all  the  facts,  such  payment  will  be  deemed  to  have  been  paid  and  received  by  accord  in  satis- 
faction and  will  be  final  and  conclusive.  Thus,  where  a  sailing  master  in  the  navy  became 
insane  and  remained  in  a  private  asylum  for  twenty -seven  years,  during  which  time  he  was 
supposed  to  be  dead  and  was  dropped  from  the  navy  register,  but  after  his  decease  his  friends 
applied  to  congress  for  half  pay  during  the  period  of  his  insanity,  the  granting  of  such  request 
by  congress  is  such  a  settlement  of  their  demands  upon  the  government  as  to  preclude  them 
from  prosecuting  any  further  claim  on  the  ground  of  mistake  of  law  in  the  first  application 
to  congress  by  which  half  pay  only  was  demanded,  whereas  the  master  or  his  representatives 
were  entitled  by  law  to  full  pay.    Rush's  Case,*  2  Ct.  CI.,  167. 

§  276b  An  assignment  of  debts  and  balances  of  accounts  cannot  be  pleaded  as  an  accord 
and  satisfaction  to  an  action  of  debt  on  a  bond.     Buddicum  v.  Kirk,  8  Cr.,  293. 

§  277.  An  accord  must  be  executed.  An  executory  agreement  is  not  an  accord  and  satis- 
faction. Accordingly,  where  a  city  agreed  to  issue  its  bonds  to  a  contractor  embarrassed  in 
carrying  out  his  contract,  upon  the  consideration  that  the  contractor  would  release  the  city 
from  all  liabilities  on  the  contract,  but  letters  of  credit  were  issued  instead  of  bonds,  held, 
that  the  city  having  failed  to  carry  out  its  agreement  could  not  avail  itself  of  the  release ;  that 
the  agreement  was  an  executory  agreement  for  an  accord  and  satisfaction,  and  all  per- 
formance on  the  part  of  the  city  having  failed,  the  agreement  to  release  was  left  without 
obligatory  force.    City  of  Memphis  v.  Brown,  20  Wall.,  289. 

§278.  An  accord  must  be  executed  before  it  can  amount  to  satisfaction.  An  unperformed 
agreement  is  not  sufficient,  and  cannot  be  pleaded  in  bar.  United  States  v.  Clarke,*  Hemp., 
315. 

§  279.  How  pleaded. —  Accord  and  satisfaction  occurring  after  issue  formed  in  a  suit  must 
be  pleaded  puU  darrein  continuance  if  the  party  would  avail  himself  of  it.  Gkx)d  v.  Davis, 
Hemp.,  16. 
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'VI.  Receipts. 

§  2S0.  A  receipt  Is  only  prima  facie  eTldence  of  payment,  and  may  be  explained,  varied 
or  cuntradicted  by  parol  or  other  extraneous  testimony.     Weed  v.  Snow,*  8  McL.,  205. 

§  2S1.  A  receipt  for  so  much  is  only  evidence  of  payment,  and  may  be  explained  by  parol 
or  other  evidence.    Maze  v.  Miller,*  1  Wash.,  ft28. 

§  282.  A  receipt  of  payment  by  a  note  is  only  prima  facie  evidence  of  payment,  which 
may  always  be  explained  by  other  testimony.    Moore  v.  The  Steamboat  Fashion,  Newb.,  49. 

§  283.  But  unexplained,  such  receipt  is  conclusive,  and  the  party  agaiust  whom  it  is  pro- 
duced must  establish  its  character  if  he  wishes  to  avoid  its  legitimate  effect.     Ibid. 

§  284.  If  payment  acknowledged  in  a  receipt  turn  out  to  be  a  note,  or  bill,  or  the  like,  and 
if  the  same  were  not  paid  or  received  in  satisfaction,  and  turn  out  unproductive,  it  is  no  pay- 
ment. In  order  to  make  such  note  or  bill  a  payment,  it  is  necessaty  that  it  be  received  in 
satisfaction,  and  the  receiver  to  run  all  risks,  or  where  the  receiver  has  made  it  his  own  by 
neglecting  to  give  notice.    Maze  v.  Miller,*  1  Wash.,  828. 

g  285.  A  receipt  in  full  is  only  prima  facie  evidence  of  what  it  purports  to  be;  and  if 
clearly  proved  to  have  been  obtained  by  fraud,  mistake  or  ignorance  of  the  rights  of  the 
party,  it  will  be  examined  into  and  corrected  in  a  court  of  law,  as  well  as  in  a  court  of  equity ; 
but  if  such  evidence  is  not  given,  the  presumption  in  favor  of  the  validity  of  the  instrument 
will  prevail.    Thompson  v.  Faussat,  Pet.  C.  C,  182. 

§  286.  A  receipt  in  full  on  a  settled  account  is  not  conclusive  on  the  parties,  but  it  is  merely 
prinia  facie  evidence  of  what  it  purports  to  be,  and  may  be  opened^  if  it  be  unfairly  obtained, 
or  be  given  under  a  mistake  of  facts  or  of  the  legal  rights  of  the  party  complaining,  for  the 
cori'ection  of  such  errors  as  may  be  made  out  by  proof.  But  if  it  be  the  result  of  a  compro- 
mise, it  is  binding.    Lawrence  v.  The  Schuylkill  Navigation  Co.,  4  Wash.,  563. 

§  287.  By  seaman. —  A  settlement  between  the  master  of  a  vessel  and  a  seaman  of  a  claim 
for  damages  by  the  latter  against  the  former  for  assault  and  battery,  evidenced  by  a  receipt, 
will  not  operate  as  an  acquittance  of  the  master,  unless  it  appear  that  the  seaman  was  free 
from  constraint,  and  at  liberty  to  exercise  his  deliberate  judgment,  and  also  that  the  satis- 
faction was  reasonable.  Where  such  a  receipt  was  for  '*  twenty-five  cents  for  assault  and 
battery,  in  full  for  all  dues  and  demands,"  and  was  signed  by  the  seaman  in  the  cabin  in  the 
presence  of  the  master  and  mate,  no  release  from  the  shipping  articles  being  given  him  until 
^fter  he  had  signed  the  receipt,  the  master  thus  being  at  liberty  to  compel  him  to  continue  on 
the  voyage  in  case  the  receipt  had  not  been  signed,  instead  of  releasing  him  as  the  seaman 
desired,  held,  that  the  receipt  under  the  circumstances  was  no  bar  to  the  seaman's  claim  for 
damages.    Mitchell  v.  Pratt,  Taney,  448. 

'  §  288.  The  receipt  of  a  collector  acknowledging  payment  is  jprma/acie  evidence,  but  not 
conclusive  of  the  fact  of  payment.    Johnson  v.  United  States,  5  Mason,  425. 

§  289.  A  receipt  of  a  collector  upon  a  duty  bond,  acknowledging  payment  and  satisfaction 
of  the  bond,  does  not  operate  as  an  estoppel.  It  is  open  to  explanation,  and  is  no  bar  to  a  suit 
on  the  bond  if  it  be  not  paid.     United  States  t\  Williams,  1  Ware,  175. 

§  290.  Operation  of,  confined  to  that  for  which  they  are  given.—  A  contractor,  who,  hav- 
ing furnished  for  the  erection  of  an  arsenal  a  large  quantity  of  stone,  a  portion  of  which  is 
rejected  by  the  government,  receives  payment  for  the  amount  of  stone  actually  used,  and 
gives  a  receipt  for  the  payment  of  such  specific  number  of  yards,  is  not  thereby  concluded 
from  seeking  payment  for  the  stone  not  embraced  in  the  receipt.  Kerchner  t'.  United  States,* 
7Ct.  CI,  579. 

§  291.  By  attorney  for  money  paid  by  himself  as  attorney  to  himself  as  administra- 
tor.—  Administrators  upon  an  estate  who  were  appointed  in  the  Cherokee  nation  had  a  right 
to  maintain  a  suit  or  prosecute  a  claim  for  money  in  the  District  of  Columbia,  and  a  pay- 
ment to  a  person  acting  under  a  power  of  attorney  from  them  would  have  been  valid;  but 
where  this  person,  instead  of  receiving  the  money  under  his  power  of  attorney,  took  out  let- 
ters of  administration  in  the  District  of  Columbia,  and  then  signed  a  receipt  as  attorney  for 
money  paid  by  himself  as  administrator  to  himself  as  attorney  for  the  Cherokee  administra- 
tors, this  receipt  is  good,  and  the  surety  upon  his  administration  bond  is  not  responsible  to 
the  Cherokee  heirs.    Mackey  v,  Coxe,  18  How.,  100. 

VI  I.  Settlement  and  Release. 

» 

§  292.  A  covenant,  nnder  seal,  to  come  to  a  settlement  within  a  limited  time  and  to  pay 
the  balance  which  might  be  found  due,  is  merely  collateral  and  cannot  be  pleaded  as  an  ex- 
tinguishment of  a  simple  contract  debt,  the  period  within  which  the  settlement  was  to  be 

870 


SETTLEMENT  AND  RELEASE.  §§293-801. 

made  having  elapsed  before  the  commencement  of  the  suit,  and  the  plea  not  averring  that 
aoy  such  settlement  had  been  made.    Baits  i>.  Peters,  9  Wheat.,  556. 

§  29S.  Settlement  binding  as  an  accord  and  satisfaction  —  Snbscqnent  attempt  at  arbi- 
tration.—  A  l)oard  of  levee  commissioners  effecti^d  a  settlement  with  contractors  for  work 
done  upon  certain  levees,  by  which  a  certain  sum,  based  upon  measurements  and  estimates 
made  by  the  engineer  of  the  board,  was  paid,  and  a  receipt  given  in  full  for  all  demands. 
Subsequently,  the  contractors  claiming  that  injustice  had  been  done  theui  by  the  settlement, 
an  agreement  was  entered  into  reciting  the  former  settlement  and  the  receipt  acknowledg- 
ing the  same,  the  complaint  of  the  contractors,  and  stipulating  that  a  board  of  arbitrators, 
consisting  of  engineers  appointed  in  a  designated  manner,  should  measure  all  the  work  done 
and  render  to  the  parties  to  the  agreement  an  estimate  of  the  amount  due  to  the  contractors, 
if  any,  according  to  the  original  contracts:  that  if  such  estimate  should  differ  from  the  sum 
paid  by  the  terms  of  the  former  settlement,  the  difference  should  be  paid  or  refunded  aa  the 
case  might  be;  that  in  the  adjustment  of  all  questions  pertaining  to  measurement  the  con- 
tractors should  have  the  privilege  of  introducing  all  proper  evidence,  the  board  to  have  the 
privilege  of  rebutting  that  evidence.  A  dispute  occurring  as  to  the  admissibility  of  testimony 
proposed  to  be  offered  and  the  acceptance  of  the  third  arbitrator,  the  contractors  abandoned 
the  arbitration  and  brought  suit  for  the  balance  claimed  to  be  their  due.  Held,  that  the 
claim  could  not  be  enforced,  as  the  prior  settlement  bound  both  parties  as  an  accord  and 
satisfaction ;  that  the  arbitrament  was  an  agreement  to  open  that  settlement  only  to  the  ex- 
tent of  correcting  errors,  if  any,  in  the  measurement  of  the  work,  and  that  the  proposed 
arbitrament  having  failed  without  the  fault  of  tlie  board  the  settlement  stood.  Hemingway 
V.  Stansell,*  16  Otto,  899. 

§29^.  Effect  of  non-compliance  with  terms  of  settlement. —  Where  a  controverted  case 
was,  by  agreement  of  tbe  parties,  entered  settled,  and  the  terms  of  the  settlement  were  that 
the  debtor  should  pay  by  a  limited  day,  and  the  creditor  agreed  to  receive  a  less  sum  than 
that  for  which  he  had  obtained  a  judgment,  and  the  debtor  failed  to  pay  on  the  day  limited, 
the  original  judgment  became  revived  in  full  force.     Early  v,  Rogers,  16  How.,  699. 

§  295.  Based  upon  false  statements. —  Where  the  treasurer  of  a  corporation  furnishes, 
with  intent  to  deceive,  a  false  statement  of  a  contractor's  account  with  the  corporation,  any 
settlement  made  upon  the  faith  of  such  statement  will  be  set  aside.  James  v.  Atlantic  Delaine 
Co..  3  Cliff..  622. 

g  29ft.  In  Ignorance  of  rights.— A.,  being  indebted  to  B.,  took  out  a  policy  of  insurance  on 
his  life  for  $3,000  and  a&signed  the  same  to  B.  to  secure  his  debt  of  $70 ;  B.  agreeing,  in  case  of 
the  receipt  by  him  of  the  insurance  money,  to  pay  to  the  wife  of  A.,  his  heirs  and  assigns,  one- 
third  of  the  amount  of  the  policy.  A.  dying  shortly  after  the  issuing  of  the  policy,  B.  received 
the  amount  of  the  policy,  paying  over  one-third  thereof  to  A.'s  widow.  The  court,  having 
found  the  policy  of  $3,000  to  cover  a  debt  of  $70  to  be  a  mere  wager,  held,  that  the  receipt  of 
the  one-third  of  the  insurance  money  by  the  widow  did  not  conclude  her  as  a  settlement  of 
the  matter  or  prevent  her  recovering  the  balance  of  the  amount  of  the  policy,  it  being  obvi- 
oas  that  she  was  ignorant  of  the  full  extent  of  her  rights,  that  she  acted  hastily  and  without 
doe  consideration.    Cammack  v.  Lewis,  15  Wall.,  643. 

^  397.  By  seamen. — Where  libel  is  brought  against  the  owner  of  a  vessel  by  a  seaman  for 
wages,  a  clandestine  settlement  effected  by  the  owner  with  the  seaman  will  not  prevent  the 
latter's  proctor  from  prosecuting  the  suit  for  costs,  the  seaman  having  received  merely  the 
amount  of  his  wages  without  costs.     Collins  v,  Nickerson,  1  Spr.,  126. 

§  398.  Where  a  seaman,  after  suit  brought,  effects  a  settlement  with  the  master  for  dam- 
ages for  a  tort  of  the  latter,  such  settlement  will  be  upheld,  although  made  by  the  seaman  in 
the  absence  of  his  proctor,  if  made  fairly  and  understand ingly  and  the  consideration  paid  ap- 
pears to  be  adequate.     Brooks  v.  Snell,  1  Spr.,  48. 

§  399.  Release*  effect  of. —  A  release  covering  the  whole  subject-matter  of  the  claim,  and 
not  tainted  with  fraud,  is  conclusive.     Perkins  v,  Fourniquet,*  14  How.,  813. 

§  300.  If  the  accounts  between  the  parties  are  impeached,  and  a  release  has  been  obtained, 
executed  by  one  of  the  parties,  in  a  case  depending  before  a  court  of  chancery,  the  release  will 
not  prevent  the  court  from  looking  into  the  settlements;  and  the  release  in  such  a  case  is  en- 
titled to  no  greater  force  in  a  court  of  equity  than  the  settlement  of  the  account  on  whioh  it 
was  given.    Kelsey  v.  Hobby,  16  Pet.,  2(59. 

8  SOI.  Bond  by  the  defendant,  executor  of  R.,  to  the  plaintiff,  his  co-executor,  conditioned 
to  pay  a  sum  of  money,  which  is  in  his  hands  as  assets,  to  the  plaintiff,  for  the  use  of  the 
proper  and  legal  heirs  of  R.,  to  whom  it  belongs.  R.  left  two  sons,  A.  and  B.,  to  whom  he 
devised  his  estate.  A.,  by  an  instrument  reciting  the  bond,  and  that  the  money  belongs  to 
him  and  B.,  assigns  and  releases  all  his  right  in  and  to  the  same,  for  a  valuable  consideration. 
The  release  of  A.  cannot  be  pleaded  as  such,  because  A.,  equitably  entitled  to  only  one-half  of 
the  xnoDBjf  could  not  release  the  bond ;  but  it  may  be  given  in  ovidence  to  prove  payment  of 
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his  half  of  the  debt.  Tlie  acknowledgment  of  B.  of  the  defendant's  accounts,  showing  that 
his  interest  in  the  bond  had  been  discharged,  may  be  given  in  evidence  bv  the  defendant,  to 
prove  payment.     Campbell  v.  Hamilton,  4  Wash.,  93. 

§302. cannot  be  enlarged  beyond  Its  intended  scope.— M.,  an  attorney,  having 

claims  against  the  government  for  legal  services  under  two  different  contracts, 'rendered  a 
specific  account  for  one  of  them.  After  some  personal  negotiations  he  wrote  a  letter  accept- 
ing the  verbal  offer  of  the  secretary  of  the  treasury  to  pay  him  ii  reduced  amount  in  compro- 
mise and  settlement  of  the  balance  claimed  by  him  on  the  account  rendered.  The  letter, 
after  directing  the  amount  to  be  sent  by  check,  concluded:  **  And  this  letter  may  thereupon 
be  taken  as  a  full  release  and  discharge  of  all  claims  under  the  said  account  or  under  the 
said  contract."  The  secretary  indorsed  upon  the  account  his  approval  **on  the  terms  and 
conditions  8pecif]ed  in  the  written  memorandum,"  and  referred  the  matter  to  a  subordinate 
officer  for  examination  and  settlement.  The  memorandum  stated  that  the  amount  allowed 
was  *'  in  full  of  all  claims  and  demands  upon  the  government  under  the  aforesaid  contract, 
or  any  other  contract,"  etc..  '*  and  said  letter  is  hereby  accepted  as  a  full  release  and  dis- 
charge by  said  M.  of  all  indebtedness  whatsoever  from  the  United  States  to  him."  No  no- 
tice of  this  memorandum  was  given  to  M.,  and  the  check  was  sent  as  directed  in  the  letter. 
Held,  that  this  memorandum  at  most  only  amounted  to  a  direction  to  a  subordinate  officer  to 
procure  a  general  release  before  paying  the  money ;  that  an  official  memorandum  of  a  secre- 
tary is  not  a  matter  of  record  of  which  the  public  or  persons  dealing  with  the  department  are 
bound  to  take  notice,  and  could  in  no  way  extend  M.'s  specific  release  of  one  indebtedness  to 
a  full  release  of  all  indebtedness  whatsoever.     Mellen  v.  United  States,*  13  Ct.  CI.,  71. 

§  803.  duress  —  Undne  advantage. —  If  a  release  is  executed,  and  a  settlement  is  made 

of  a  particular  item  in  an  account  for  which  suit  has  been  brought,  and  in  which  the  party 
has  been  arrested,  the  settlement  having  been  confined  to  the  claim  for  the  damages  for 
which  suit  was  brought,  the  mere  circumstances  of  the  defendant  being  detained  by  the 
process  issued  to  recover  the  amount  claimed  would  be  no  objection  to  the  validity  of  the 
agreement  and  the  release.  But  if,  while  under  detention  for  want  of  special  bail,  a  release 
was  obtained  of  other  matters  than  those  embraced  in  the  suit,  and  much  more  important  in 
amount,  and  which  had  been  insisted  on  for  years  in  the  suit  previously  instituted,  then  in 
the  course  of  proceeding,  neither  the  circumstances  under  which  the  release  was  taken,  and 
the  account  connected  with  it  settled,  nor  the  contents  of  the  papers,  entitle  them  to  any 
consideration  in  equity.     Kelsey  t?.  Hobby,  16  Pet.,  289. 

§  804.  An  agreement  by  the  plaintiff  to  release  the  defendant  upon  his  executing  a  deed 
is  a  good  defense  in  assumpsit,  the  deed  being  executed.  Bartleman  v.  Douglass,  1  Cr.  C.  C, 
450. 

§  305.  Miscellaneous.—  In  equity,  where  a  creditor  agrees  to  receive  specific  articles  in  sat- 
isfaction of  a  debt,  even  although  it  be  a  debt  upon  bond,  secured  by  mortgage,  be  will  be 
held  to  the  performance  of  his  agreement,  provided  the  agreement  is  not  inequitable  in  its 
terms  and  effect ;  that  there  is  a  valuable  consideration  for  such  agreement,  and  that  there  is 
a  readiness  to  perform  and  an  absence  of  laches  on  the  part  of  the  debtor.  Very  v.  Levy,  18 
How.,  845. 

§  806.  C.  was  in  possession  of  two  drafts  drawn  by  K.  upon  G.  and  accepted  by  him  for 
the  accommodation  of  K.  C.  pledged  these  drafts  to  the  Farmers'  Bank  of  Virginia,  as  col- 
lateral security  for  a  debt  which  he  owed  to  the  bank.  The  drafts  not  being  paid  at  maturity, 
the  bank  sued  both  Groves  and  King,  and  recovered  judgments  against  thenn,  which  were 
liens  upon  their  property.  C.  and  K.  then  agreed  that  if  C.  were  to  purchase  K.'s  property 
at  a  certain  sum,  he  would  return  his  drafts  to  him  and  free  him  from  the  bank.  To  this 
agreement  G.  was  a  witness,  and  the  purchase  was  accordingly  made.  C.  and  the  bank  then 
agreed  that  the  bank  should  give  him  time,  and  he  should  give  additional  collateral  security  to 
the  bank  and  mortgage  his  property ;  first  reducing  the  liens  of  prior  mortgages  down  to  a  cer- 
tain sum.  The  bank  was,  moreover,  to  surrender  the  collateral  securities  previously  received. 
The  mortgage  was  made  by  C.  and  the  collateral  securities  surrendered  to  him  by  the  bank. 
After  this  the  bank  had  no  right  to  prosecute  the  judgment  which  it  had  obtained  against  G. 
By  the  first  agreement  made  between  K.  and  C,  to  which  G.  was  privy,  C.  exonerated  G.,  as 
far  as  it  was  in  his  power;  and  in  consequence  of  the  second  agreement  between  C.  and  tho 
bank,  C.  became  re-invested  with  the  whole  control  of  the  matter,  and  his  previous  exonera- 
tion of  G.  became  immediately  operative.  G.  was,  therefore,  entirely  discharged  from  all 
responsibility.  The  failure  of  C.  to  comply  with  his  contract  with  the  bank  did  not  pi*event 
this  exoneration  of  G.  from  being  effectual  Farmers*  Bank  of  Virginia  v»  Groves,  12 
How,,  51. 
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VIII.  Compromise. 

§307.  In  general.— To  sustain  a  settlement  as  a  compromise  of  doubtful  claims  without 
any  other  consideration,  the  doubt  must  be  such  as  a  person  of  ordinary  intelligence,  familiar 
with  the  class  of  things  which  is  the  subject  of  the  settlement,  might  be  expected  to  entertain. 
City  of  Memphis  v.  Brown,  6  West.  Jur.,  495;  11  Am.  L.  Reg.  (N.  S.).  629;  1  Flip.,  188. 

^$  308.  Where  tlie  amount  of  a  debt  due  from  the  government  is  a  matter  of  dispute  between 
the  government  and  the  claimant,  and  the  latter  finally  accepts  the  balance  of  the  account  as 
made  out  on  the  basis  contended  for  by  the  government,  and  gives  a  receipt  in  full,  such  set- 
tlement concludes  him  from  making  any  further  demand.  United  States  r.  Clyde,  13  Wall.,  85. 
.^  309.  An  agreement  made  in  a  spirit  of  peace  and  compromise,  for  the  settlement  of  un- 
adjusted demands,  will  not,  when  executed  with  due  caution,  after  deliberate  consideration, 
by  parties  of  intelligence  and  business  experience,  be  questioned  in  a  court  of  equity.  On  the 
contrary  it  is  the  duty  of  the  court  to  uphold  such  an  agreement,  and  protect  and  enforce  the 
rights  of  both  parties  under  it.     May  v,  Le  Claire,  11  Wall.,  217. 

}j  310.  Offer  of  compromise  —  Effect  of. —  A  mere  offer  of  compromise,  by  which  a  creditor 
deducts  a  certain  amount  from  his  bill,  will  not  prejudice  his  right  of  recovery,  especially 
where  the  debtor  refuses  to  pay  the  balance  after  making  such  deduction.  West  v.  Smith,  11 
Otto,  2G3. 

^i  311.  Offers  of  compromise  to  pay  a  sum  of  money  by  the  way  of  compromise,  as  a  gen- 
eral rule,  are  not  admissible  against  the  party  making  the  offer;  but  if  admitted  such  offers 
are  open  to  explanation,  no  matter  whetlier  it  was  by  letter  or  by  oral  communication.  Ibid, 
§312.  By  Implication. — Payment  for  one  thing  is  not  necessarily  payment  for  another, 
provided  the  two  things  are  so  distinct  as  to  form  per  se  independent  causes  of  action;  but 
where  a  contractor,  having  been  delayed  for  several  years  in  the  fulfillment  of  his  contract 
by  changes  made  in  the  plan  of  the  work,  puts  in  a  claim  for  extra  labor  and  effects  a  com- 
promise in  regard  to  such  claim,  he  cannot  afterwards  maintain  a  suit  for  dela3\  insurance 
on  his  buildings,  and  tools,  rent,  interest  on  his  capital,  etc.,  such  things  being  incident  to  the 
Uimgs  already  compromised  and  paid  for.    Swift  v.  United  States,*  14  Ct.  CI.,  208. 

^  313.  No  general  rule  of  compromises  by  implication  exists  in  favor  of  the  government; 
hence,  to  establish  a  compromise,  there  must  be  an  agreement  to  that  effect.  Thus,  where  a 
dispute  having  arisen  between  a  contractor  and  the  quartermaster-general  as  to  the  value  of 
horses  delivered  under  contract,  the  quartermaster  directed  his  ofl&cers  to  pay  a  part  of  the 
contract  price  as  a  compromise,  but  they  negligently  pay  the  amount  as  directed  without  ex- 
aciing  a  release  from  the  contractor  for  the  balance  of  the  contract  price,  held,  that  there  was 
no  compromise  by  implication,  and  that  the  contractor  was  not  precluded  from  bringing  suit 
for  the  balance  of  his  claim.     Wilcox  v.  United  States,*  7  Ct.  CL,  586. 

^  31-1.  Party  claiming  benefit  of,  must  show  performance. —  A  party  cannot  avail  himself 
of  the  conditions  of  a  compromise  unless  he  can  show  a  performance  of  its  terms  on  his  part. 
Accordingly  where,  by  the  term.^  of  a  compromise,  certain  notes  were  to  be  delivered  up 
upon  the  payment  of  a  prescribed  amount,  at  the  time  and  in  the  manner  set  forth  in  the 
agreement,  but  nothing  was  ever  paid  or  tendered,  nor  anything  ever  done  in  fulfillment  of 
the  agreement,  Jield,  that  such  compromise  was  no  defense  to  an  action  brought  for  the  full 
face  of  the  notes.     Brown  v.  Spofford.  5  Otto,  474. 

>i  315.  Under  protest — Duress. —  Where  a  party  without  force  or  intimidation,  and  with  a 
full  knowle<]go  of  all  the  facts  of  the  case,  accepts  on  account  of  an  unliquidated  and  con- 
troverted demand  a  sum  less  than  what  he  claims  and  believes  to  be  due  him,  and  agrees  to 
accept  that  sum  in  full  satisfaction,  he  cannot  avoid  his  act  on  the  ground  of  duress,  and  make 
a  further  demand.  A  provost  guard  having  forcibly  entered  the  office  of  parties  having  a 
c'aiiu  against  the  government,  and  having  seized  their  vouchers,  business  papers  and  private 
books  of  account  and  carried  the  same  before  a  military  commission  appointed  to  report  on 
unsettled  claims,  the  commission  indorsed  on  the  vouchers  the  amount  allowed  by  it,  de- 
ducting a  considerable  sum  from  the  claim.  The  commission  also  withheld  the  vouchers 
until  the  claimants  signed  a  receipt  or  agreement  providing  that  the  payment  of  the  amount 
allowed  by  the  commission  should  be  payment  in  full  of  all  the  claimants*  demands  against 
the  United  States,  which  was  done  by  the  latter  under  protest  to  obtain  possession  of  their 
Touchens.  Subsequently  the  claimants  received  payment  of  the  amount  allowed  by  the  com- 
mission, from  the  quartermaster,  making  no  formal  objection  or  protest.  They  were  required  to 
and  did  sign  a  receipt  acknowledging  the  receipt  of  such  reduced  amounts  **  in  full  of  the  above 
account.'*  Held,  that  such  payment  and  receipt  was  a  compromise  and  settlement  in  full, 
obtained  without  duress,  and  unaffected  by  the  probability  that  the  claimants  were  con- 
strained to  accept  the  reduced  amount  by  the  fear  that  bankruptcy  would  result  from  a  re- 
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fusal  of  the  sum  offered,  and  the  consequent  delay  in  obtaining  the  money  due  them.  United 
States  V.  Child  &  Co.,  12  Wall.,  232. 

§  816.  With  one  debtor,  does  not  affect  other  debtors.—  Where  a  creditor,  having  obtained 
a  decree  against  several  defendants,  compromises  with  some  of  them  by  taking  fifty  cents  on 
the  dollar,  such  compromise  does  not  operate  as  a  surrender  of  any  of  his  rights  as  to  the  other 
defendants,  or  release  them  from  any  of  their  liabilities  under  the  decree.  Molyneaux  r.  Marsh, 
1  Woods,  452. 

§  817.  Slim  less  than  debt  receired  as  payment  in  full. —  Upon  the  plea  of  payment  to  an 
action  of  debt  upon  a  bond  conditioned  to  pay  $500,  evidence  may  be  received  of  the  pay- 
ment of  a  smaller  sum,  with  an  acknowledgment  by  the  plaintiff  that  it  was  in  full  of  all 
demands;  and  from  such  evidence,  if  uncontradicted,  the  jury  may  and  ought  to  infer  pay- 
ment of  the  whole.     Henderson  v,  Moore,  5  Cr.,  11. 

§818.  Where  a  creditor,  having  full  power  and  privilege  to  acquire  information,  agrees  to 
accept,  and  actually  receives,  a  less  sum  than  the  amount  of  his  debt,  there  being  no  fraud  on 
the  part  of  the  debtor,  such  agreement  and  acceptance  is  binding  upon  him.  The  binding^ 
force  of  the  settlement  does  not  depend  upon  ultimate  results  or  the  correctness  of  the  judg- 
ment exercised  by  the  creditor  in  the  transaction.  A ,  doubting  the  solvency  of  a  certain 
bank,  his  debtor,  accepted  the  offer  of  the  latter  to  pay  twenty-five  per  cent,  of  its  indebted- 
ness, and  received  that  proportion  of  his  claim  as  payment  in  full.  Subsequently  the  bank 
proved  able  to  pay  larger  dividends,  some  creditors  receiving  the  entire  amount  of  their 
claims.  Hdd,  that  A.  was  precluded  by  his  compromise  and  settlement  from  demanding 
anything  further  from  the  bank  or  its  assets.  In  re  Bank  of  North  Carolina,*  19  N.  B.  R., 
314. 

§  819.  An  agreement  to  take  a  part  of  the  debt  for  the  whole,  when  the  whole  is  due,  as 
nudum  pactum,  is  of  no  legal  obligation.  A.  entered  into  a  contract  with  the  government  to 
furnish  muskets.  The  inspection  of  the  musket?^,  when  delivered,  being  delayed,  the  price  of 
such  muskets  fell  in  the  meantime,  and  the  contract  was  referred  by  the  government  to  a 
commission.  A.  then  made  a  proposition  as  a  compromise  in  order  to  obtain  money,  which, 
not  being  accepted,  he  made  a  reduced  offer,  which  the  commission  accepted.  Held,  in  accord- 
ance with  the  above  principle,  that  A.*s  last  offer  was  not  binding  upon  him,  and,  moreover, 
that  the  officers'  refusal  of  the  adjudication  of  A.'s  claim,  to  which  he  was  entitled,  thus  forc- 
ing from  him  the  proposal  he  made  as  the  only  means  of  obtaining  any  part  of  the  money 
due  him,  which  he  needed  to  meet  his  engagements  for  the  guns,  was  legal  duress,  which 
voided  the  transaction  made  under  it.    Ramsdeli  v.  United  States,*  2  Ct.  CI.,  508. 

§  820.  Although,  at  common  law,  the  payment  of  a  less  sum  is  not  a  sufficient  consideration 
for  an  agreement  to  discharge  a  greater,  under  the  code  of  Tennessee  such  contracts  will  be 
enforced  when  performed  in  good  faith  according  to  the  intention  of  the  parties.  But  an 
agreement  by  a  debtor  to  deliver  in  satisfaction  of  a  large  sum  his  notes  or  money  for  a  less 
sum  will  not  operate  as  a  discharge,  although  there  be  a  consideration  for  the  agreement, 
unless  it  be  fully  and  fairly  performed  both  as  to  time  and  amount.  City  of  Memphis  t?. 
Brown,  6  West.  Jur..  495;  1  Flip.,  188. 

§  821.  Composition  with  creditors.—  It  is  generally  true,  in  cases  of  composition,  that  the 
debtor  who  agrees  to  pay  a  less  sum  in  the  discharge  of  a  contract,  must  pay  punctually ;  for, 
until  performance,  the  creditor  is  not  bound.  The  reason  is  obvious ;  the  creditor  has  the  sole 
right  of  modifying  the  first  contract,  and  of  prescribing  the  conditions  of  its  discharge.  If 
the  agi'eement  stipulates  for  partial  payments,  and  the  debtor  fails  to  pay,  the  condition  to  take 
part  is  broken,  the  second  contract  forfeited,  and  is  no  bar  to  the  original  cause  of  action**. 
Clarke  v.  White,  12  Pet.,  178. 

^  823.  In  composition  for  a  debt,  by  which  one  party  agreed  to  deliver  goods  to  the  amount 
of  seventy  per  cent.,  in  satisfaction  of  a  debt  exceeding  $10,000,  and  omitted  to  deliver  within 
$1.41  of  the  amount,  the  mistake  was  too  trivial  to  deserve  notice.     Ibid, 

§  828.  claim  for  negotiating— Fraud.— Upon  suit  brought  upon  a  promissory  note 

given  by  the  debtor,  defendant,  to  plaintiff,  the  agen  t  of  one  of  defendant's  creditors,  for  his 
services  in  effecting  a  compromise  between  defendant  and  his  creditors,  the  court  instructed  the 
jury:  1st  That  if  the  note  was  obtained  from  defendant  by  the  threat  of  plaintiff  to  interfere 
and  defeat  defendant's  proposed  compromise  unless  defendant  would  give  plaintiff  this  note, 
as  a  bonus  to  him,  then  said  note  was  void  in  the  hands  of  plaintiff  as  against  defendant.  2d. 
That  if  it  was  expected  or  understood  between  plaintiff  and  defendant  that  plaintiff  was  not 
to  disclose  to  other  creditors  the  fact  that  he  was  specially  retained  by  defendant,  but  was  to 
urge  the  compromise,  giving  other  creditors  to  understand  that  he  was  only  acting  in  the 
interest  of  creditors,  then  the  note  was  void.  8d.  That  if  the  plaintiff  was,  by  his  agreement 
with  his  firm,  authorized  to  accept  compensation  from  debtors  for  securing  compromises  in 
which  the  firm,  upon  certain  conditions,  were  to  share,  the  result  of  such  an  arrangencient 
might  be  to  give  his  firm  an  undue  preference  over  other  creditors,  and  no  contract  to  that 
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end  between  plaintiff  and  a  debtor  could  be  enforced  in  a  court  of  justice.  BuUene  v.  Blain, 
6  Bias.,  22. 

§  824. obtained  by  frandnlent  concealments. —  A  compromise  eutered  into  between  a 

debtor  and  his  creditors,  by  which  the  latter  agree  to  accept  a  portion  of  the  amount  their 
due,  in  full  settlement  of  their  claims,  may  be  treated  as  void,  if  brought  about  by  the  mis- 
representations or  fraudulent  concealmauts  of  the  former  as  to  his  means  and  ability  to  pay. 
Tlie  same  is  true,  although  the  misrepresentations  or  concealments  were  made  by  an  agent 
of  the  debtor  in  effecting  the  compromise,  however  innocent  such  agent  may  have  been,  pro- 
vided that  the  real  state  of  the  facts  at  the  time  was  known  to  the  debtor.  Elfelt  v.  Snow, 
2  Saw..  W. 

§825.  Agreement  to  pay  one  creditor  more  than  others— Yaliditj  thereof— Effect  if 
folfllled. —  A  creditor  who,  after  having  joined  with  other  creditors  in  executing  a  compositiou 
deed  discharging  their  common  debtor,  brings  an  action  against  such  debtor  on  the  original 
indebtedness,  on  the  ground  that  the  composition  deed  was  procured  by  the  misrepresenta- 
tions and  fraudulent  concealments  of  the  latter,  is  not  precluded  from  asserting  his  claims 
by  the  fact  that,  by  an  agreement  entered  into  previous  to  the  composition  deed,  he  received, 
unbeknown  to  the  other  creditors,  a  sum  of  money  in  excess  of  that  stipulated  in  the  deed. 
Ibid, 

§  826,  The  rule,  that  if  a  debtor,  in  compounding  with  his  creditors,  secretly  promises  to 
give  to  one  more  than  to  the  others,  in  order  to  induce  him  to  sign  the  instrument  of  composi- 
tion, it  is  void,  only  applies  to  cases  where  the  creditors  are  supposed  mutually  to  agree  with 
each  other,  as  well  as  with  the  debtor.  But  when  each  creditor  is  separately  compounded 
with,  thia  principle  of  mutuality  and  equality  does  not  apply.  White  v.  Clarke,  5  Cr.  C.  C, 
102. 

g  827.  If,  upon  failure  or  insolvency,  one  creditor  goes  into  a  contract  of  general  composi- 
tion comnQon  to  the  others,  at  the  same  time  having  an  underhand  agreement  with  the 
debtor  to  receive  a  large  per  cent,  such  agreement  is  fraudulent  and  void.  Clarke  v.  White, 
12  Pet,  178. 

§  828.  Where  a  debtor  attempted  to  settle  with  his  creditors  at  fifty  cents  on  the  dollar,  but 
one  creditor  refused  to  sign  the  composition  unless  the  debtor  would  give  his  note  for  ten  per 
cent  more,  thus  making  such  creditor's  share  in  the  settlement  sixty  cents  on  the  dollar, 
Ae/d,  in  an  action  by  the  debtor  to  recover  such  extra  ten  per  cent,  paid  the  creditor,  to  be  a 
good  defense  that  the  composition  itself  was  fraudulent,  and  that  in  making  the  settlement 
misrepresentations  had  been  made  and  assets  concealed  by  the  debtor.  Armstrong  v.  Me- 
chanics' National  Bank,  6  Biss..  520. 

^  829.  By  seamen. —  Where,  after  libel  filed  by  seamen  for  wages,  one  of  their  number  ac- 
cepts, with  the  advice  of  his  proctor,  a  certain  sum  in  full  settlement,  such  settlement  will 
not  be  disturbed.    The  Hermon,  1  Low.,  515. 
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I.  In  General,  §§  1-82. 
II.  Actions  and  Procjedure,  g§  83-155. 
IIL  Seizure,  §§  156-175. 


rv.  Distribution  of  Proceeds,  §§  17^-194. 
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I.  In  General. 

§  1.  When  property  forfeited  Tests  in  groYernment.—  Forfeitures  made  absolute  by  statute 
relate  back  to  the  time  of  the  commission  of  the  wrongful  acts  which  the  statute  prohibits. 
In  such  case  the  title  to  the  thing  forfeited  Tests  immediately  in  the  government;  but  where 
more  than  one  remeijy  is  given  and  the  govemment  has  an  election  to  proceed  for  the  for- 
feiture, or  in  some  other  way  not  involving  a  forfeiture,  the  title  to  the  property  does  not 
vest  in  the  United  States  prior  to  the  seizure,  or  the  performance  of  some  other  act  which 
amounts  to  such  an  election.  United  States  v,  Sixty-Four  Barrels  of  Distilled  Spirits,  3 
Cliflf.,  308. 

§  2.  The  court  below  instructed  the  jury,  in  the  case  at  bar,  that,  if  the  goods  were  fl'audu- 
lently  entered,  it  was  no  matter  in  whose  possession  they  were  when  seized,  or  whether  the 
United  States  had  made  an  election  between  the  penalties,  and  that  the  forfeiture  took  place 
when  the  fraud,  if  any,  was  committed,  and  the  seller  of  the  goods  could  convey  no  title  to 
the  purchaser.  This  instruction  was  right  in  respect  to  the  sixty-eighth  section  of  the  act  of 
1799,  as  the  penalty  is  the  forfeiture  without  an  alternative  of  their  value;  but  wrong  as  the 
instruction  applies  to  the  sixty-sixth  section  of  same  act,  as  the  forfeiture  under  it  is  either 
the  goods  or  their  value.    Caldwell  v.  The  United  States,  8  How.,  336. 

§  3.  When  the  act  has  been  done  which  the  law  declares  to  work  a  forfeiture  of  the  prop- 
erty, the  right  of  the  government  to  seize  the  propei-ty  and  assert  the  forfeiture  attaches  at 
once,  and  may  be  pursued  by  the  government  whenever  and  in  whose  hands  soever  that 
property  may  be  found.    Thacher's  Distillid  Spirits,  18  Otto,  679. 

§  4.  When  property  is  forfeited  it  does  not  vest  in  the  government  until  after  a  seizure, 
which  then  relates  back  to  the  time  of  the  forfeiture.  Clark  v.  Protection  Ins.  Co.,  1  Story, 
109.  • 

§  5.  In  point  of  law,  no  duties,  as  such,  can  legally  accrue  upon  the  importation  of  prohib- 
ited goods.  They  are  not  entitled  to  entry  at  the  custom-house,  or  to  be  bonded ;  they  are  ipso 
facto  forfeited  by  the  mere  act  of  importation.     McLane  v.  United  States,  6  Pet.,  404. 

§  0.  Where  a  statute  denounces  a  forfeiture  of  property  as  the  penalty  for  the  commission 
of  an  offense,  if  the  denunciation  is  in  direct  terms,  and  not  in  the  alternative,  that  is,  if  the 
statute  does  not  say  that  the  forfeiture  shall  be  of  the  property  or  its  value,  the  forfeiture 
takes  place  at  the  time  the  offense  was  committed,  and  operates  as  a  statutory  transfer  of  the 
right  of  property  to  the  government.  United  States  v.  Stevenson,  8  Ben.,  119;  United  States 
V.  One  Copper  Still,  8  Biss.,  270. 

§  7.  Whether  or  not  a  forfeiture  is  to  take  effect  upon  the  happening  of  the  act  or  only 
after  due  process  of  law  depends  upon  the  intention  of  congress,  as  evidenced  by  the  language 
of  the  statute.  Where  such  intention  is  uncertain  the  rules  of  the  common  law  governing 
such  c&sm  may  be  resorted  to.    The  Kate  Heron,  6  Saw.,  106. 

§8.  bona  fide  purchasers. —  The  title  of  the  wrong-doer  remains  undisturbed  until 

there  is  a  condemation,  and  then  the  forfeiture  relates  back  to  the  wrongful  act,  if  there  is  no 
alternative  remedy,  and  to  the  seizure  if  there  is,  in  which  latter  case  it  does  not  overreach 
the  title  of  an  innocent  purchaser  whose  interest  was  acquired  after  the  commission  of  the 
wrongful  acts,  but  before  the  condemnation.  United  States  v.  Sixty- Four  Barrels  of  Distilled 
Spirits,  8  Cliff.,  303. 

§  9.  It  is  a  settled  principle  of  the  law  that  where  a  statute  declares  a  forfeiture  to  be  the 
penalty  for  a  violation  of  law,  the  forfeiture  takes  place  eo  instanter  the  offense  is  committed. 
The  title  vests  in  the  United  States,  and  cannot  afterwards  be  transferred  even  to  a  bona  fide 
purchaser  by  the  wrong-doer.     United  States  v.  One  Hundred  Barrels  Spirits,  1  Dill.,  49. 

g  10.  Where  the  forfeiture  is  made  absolute  by  statute,  the  decree  of  condemnation,  when 
entered,  relates  back  to  the  time  of  the  commission  of  the  wrongful  acts,  and  takes  date  from 
the  wrongful  acts,  and  not  from  the  date  of  the  sentence  or  decree.  Hence  the  purchase  of 
goods  before  seizure  by  an  innocent  purchaser,  without  notice  that  they  are  forfeited  under 
the  statute,  will  not  protect  such  purchaser,  nor  relieve  the  goods  from  forfeiture  in  his  hands. 
Henderson's  Distilled  Spirits,  14  Wall.,  44. 
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§  11.  A  bona  fide  purchaser  of  the  \rhoIe  interest  in  a  vessel,  subsequent  to  a  forfeiture  in- 
cmred  under  the  sixteenth  section  of  the  act  of  congress  of  December  81, 1792,  by  the  sale  or 
tiBnsfer  to  an  alien  of  any  interest  in  an  Amencan  registered  vessel,  is  not  within  the  pro- 
viso of  that  section,  and  such  purchase  wiU  not  prevent  the  forfeiture,  as  said  forfeiture  takes 
place  at  the  moment  of  the  sale  or  transfer  to  an  alien,  and  any  subsequent  judgment  of  for- 
feiture relates  back  to  that  time.    The  Florenzo,  Bl.  &  How.,  52. 

§  IS.  A  purchase  of  goods  which  have  become  forfeited  to  the  United  States  will  not  purge 
the  forfeiture,  when  the  purchase  has  been  made  under  a  full  knowledge  of  the  facts,  or  of 
such  facts  as  were  sufficient  to  put  the  party  on  inquiry.     Brig  Pioughboy,*  1  Gall.,  41. 

§  13.  Property  which  has  become  forfeited  to  the  United  States,  and  afterwards,  and  before 
seizure,  while  remaining  in  the  possession  of  the  vendor,  is  sold  to  a  bona  fide  purchaser  for  a 
valuable  consideration,  'without  notice,  will  be  protected  in  the  hands  of  such  purchaser 
against  the  claim  of  the  United  States.  Brig  Mars,*  1  Gall.,  191.  Reversed,  United  States  v. 
The  Brigantine  Mars,  8  Cr.,  418. 

§  14.  Where  congress  declares  a  forfeiture  for  violation  of  its  laws,  such  forfeiture  is  abso- 
lute. Hence  where  goods  are  seized  as  forfeited  an'1  proceeded  against,  it  is  of  no  avail  for 
claimants  to  urge  that  they  were  bona  fide  purchasers,  having  made  advances  in  good  faith 
upon  the  goods  in  question  before  seizure.     Boyd  v.  United  States,  14  Blatch.,  317. 

§  15.  The  forfeiture  of  goods  for  the  violation  of  the  non-intercourae  act  of  March  1,  1809, 
takes  place  upon  the  commission  of  the  offense,  and  avoids  a  subsequent  sale  to  an  innocent 
purchaser,  although  there  may  have  been  a  regular  permit  for  landing  the  goods,  and  although 
the  duties  may  have  been  paid.  United  States  v.  One  Thousand  Nine  Hundred  and  Sixty 
Bags  of  Coffee,  8  Cr.,  398. 

^  16.  In  a  proceeding  in  rem  to  ascertain  a  forfeiture  it  is  not  material  whether  the  statute 
declares  that  the  property  shall  be  forfeited,  or  that  the  offender  shall  forfeit  it.  In  either 
case,  the  date'of  the  offense  is  the  time  to  which  the  forfeiture  relates.  United  States  v,  Fifty- 
Six  Barrels  of  Whisky,  6  Am.  L.  Reg.  (N.  S.).  32;  1  Abb..  93. 

§  17.  Where  a  statute  in  direct  terms  denounces  a  forfeiture  of  property  as  a  penalty,  the 
forfeiture  takes  place  at  the  time  the  offense  is  committed,  and  operates  as  a  statutory  trans- 
fer of  the  right  of  property  to  the  government.  Therefore,  in  a  proceeding  for  the  condem- 
nation of  property,  the  fact  that  such  property  has  passed  into  the  hands  of  a  bona  fide 
purchaser  before  the  commencement  of  the  suit  will  not  avail  the  claimant     Ibid. 

§  18.  When  the  law  denounces  an  absolute  forfeiture  as  the  consequence  of  an  act,  the 
title  of  the  United  States  accrues  when  the  prohibited  act  is  done,  and  holds  as  against  an  in- 
nocent purchaser.    The  Mary  Celeste,  2  Low.,  354. 

§  19.  Forfeitures  are  always  deemed  odious  in  law,  and  courts  will  insist  upon  the  forfeit- 
ure being  made  clearly  apparent  before  enforcing  it.  Mt.  Diablo  M.  &  M.  Co.  v.  Callison,  5 
Saw.,  439. 

«^  20. interest  of  mortgagee. —  Property  was  seized  as  forfeited  to  the  United  States 

for  violation  of  the  revenue  laws,  and  suit  brought  to  enforce  the  forfeiture.  Upon  motion 
ninde  by  certain  parties  to  bond  a  portion  of  the  property  in  the  hands  of  the  marshal,  as  to 
w^liich  property  they  were  mortgagees  by  a  mortgage  given  before  the  forfeiture  was  incurred. 
held,  that,  as. it  was  the  offending  thing  that  was  forfeited,  the  entire  right  of  property  of 
all  the  world  in  the  thing  was  cut  off,  and  not  merely  the  mortgagor's  right  of  property 
therein,  and  that  the  motion  must  therefore  be  denied.  All  the  Distilled  Spirits,  etc.,  2  Ben., 
4S3. 

$%  21.  Not  Attachable  by  private  creditors  after  commission  of  act  which  works  forfeit- 
ure.—  A  vessel  was  seized  as  forfeited  under  the  act  of  May  22,  1794.  At  the  time  of  the 
service  of  the  monition  by  the  marshal,  the  vessel  was  in  the  custody  of  a  sheriff,  under  a 
process  of  attachment  issued  from  a  state  court.  Held,  that  whenever  the  forfeiture  is  made 
absolute  by  an  act  of  congress,  the  forfeiture  attaches  at  the  time  the  wrongful  act  is  com- 
mitted, the  owner  is  divested  of  all  title  eo  instanti,  and  the  same  becomes  vested  in  the 
United  States;  and,  consequently,  that  th^  seizure  by  the  marshal  was  a  valid  one,  because 
tbe  vessel,  at  the  time  of  the  attachment,  was  not  attachable  for  the  debts  of  the  former 
owner,  the  property  in  such  vessel  having  already  vested  in  tbe  United  States.  United  States 
v.  Reindeer,  2  Cliff.,  57. 

^'2i.  A  levy  on  the  property  forfeited  under  the  act  of  congress  of  December  31,  1703, 
under  an  execution  against  an  alien  purchaser,  previous  to  the  prosecution  of  the  forfeiture, 
-will  not  prevent  the  forfeiture.    The  Florenzo,  Bl.  &  How.,  52. 

§  28.  Claims  of  seamen,  etc,  when  preferred  to  claim  of  government.—  A  forfeiture  under 
the  act  of  congress  of  December  81,  1792,  does  not  avoid  the  lien  of  seamen  and  material-men 
existing  at  the  time  of  forfeiture.    Ibid, 

§  24.  The  claims  of  seamen  for  wages,  and  of  material-men  for  supplies,  where  the  parties 
were  innocent  of  all  Icnowledge  of,  or  participation  in,  the  illegal  voyage,  are  preferred  to 
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the  claim  of  forfeiture  on  the  part  of  the  goverument.    The  St.  Jago  de  Cuba,  9  Wheat, 
409. 

§  25.  Propertj  when  forfeited  by  acts  of  persons  other  than  owners.—  A  forfeiture  for 
the  embezzlement  of  wines,  etc.,  under  section  5  of  the  act  of  April  20,  1818,  is  incuri'ed  only 
by  the  act  of  the  owner,  and  not  of  a  mere  stranger  or  the  inspectors  of  the  revenue.  Six 
Hundred  and  Fifty-one  Chests  of  Tea  v.  United  States,  1  Paine,  499. 

§  26.  The  spirit  of  the  revenue  laws  id  not  to  create  a  forfeiture  of  property,  except  for  acts 
of  the  owner  attended  with  fraud,  misconduct  or  negligence.     Ibid. 

§  27.  A  capture  made  by  citizens  of  the  United  States  of  property  belonging  to  the  subjects 
of  a  country  in  amity  with  the  United  States  is  unlawful,  and  in  case  of  such  unlawful  capt- 
ure, the  property  of  the  lawful  owner  cannot  be  forfeited  for  a  violation  of  the  revenue  laws 
of  the  United  States  by  the  captors,  or.  by  persons  who  have  rescued  the  property  from  their 
possession.    The  Bello  Corrunes,  6  Wheat.,  152. 

§  28.  Under  a  piratical  capture,  the  property  of  the  original  owners  cannot  be  forfeited  for 
the  misconduct  of  the  captors  in  violating  the  municipal  laws  of  the  country  where  the  vessel 
seized  by  them  is  carried.     The  Josefa  Segunda,  5  Wheat.,  888. 

§  29.  The  owner  of  goods  cannot  forfeit  them  by  an  act  done  without  his  consent  or  con- 
nivance, or  that  of  some  person  employed  or  trusted  by  him.     Peisch  v.  Ware,  4  Cr.,  847. 

§  30.  The  acts  of  April  18,  1818,  and  May  15,  1820  (3  U.  S.  Stat,  at  Large,  433,  602),  which 
provide  that  the  ports  of  the  United  States  shall  be  closed  against  every  British  vessel  coming 
from  a  port  closed  against  the  United  States,  and  that  every  vessel  so  excluded  which  shall 
enter  a  port  of  the  United  States  shall  be  forfeited,  apply  only  to  a  voluntary  entry  by  the 
act  of  the  owner  or  master  of  the  vessel,  or  of  their  agents.     The  Waterloo,  Bl.  &  How.,  114. 

§  81.  Hence,  an  entry  by  a  derelict  vessel,  brought  in  by  salvors,  without  the  consent  of  her 
owner  or  master,  or  of  their  agents,  does  not  work  a  forfeiture  under  those  acts.    Ibid, 

§82.  Ignorance  of  law  will  relieve  from  forfeltnre,  when.— The  act  of  March  3,  1855, 
regulating  the  carriage  of  passengers  in  steamships  and  other  vessels,  and  imposing  penalties 
and  punishments  for  contravention,  is  made  applicable  to  ship  abroad  in  sixty  days  in  Europe, 
and  six  months  in  other  ports  of  the  world,  and  requires  notice  of  the  act  to  be  given  in  all 
foreign  ports  through  the  department  of  state.  Held,  that  where  such  notice  had  failed  to  bo 
given  in  such  foreign  port,  and  the  owner  or  master  of  a  vessel  had  thus  unconsciously  of- 
fended, it  was  a  proper  case  for  remission  of  forfeiture  and  for  pardon  of  the  master.  The 
Passenger  Ship  Law,»  7  Op.  Att'y  Gen'l,  489. 

§  83.  The  embargo  law  was  passed  December  22,  1807.  A  vessel  cleared  from  a  southern 
port  January  15,  1808,  and  that  evening  the  collector  received  the  information  of  the  passage 
of  the  law,  and  gave  public  notice  of  it.  It  appearing  that  the  owners  or  master  of  the  vessel 
were  ignorant  oi'  the  passage  of  the  law,  prior  to  her  sailing,  and  the  vessel  having  been  seized 
for  the  violation,  it  was  held  no  good  cause  for  forfeiture,  and  she  was  restored.  The  Ship 
Cotton  Planter,  1  Paine,  23. 

§  34.  Repeal  of  law  while  action  pending^  thereunder.— If  the  law  under  which  the  sen- 
tence of  condemnation  was  pronounced  be  repealed  after  sentence  in  the  court  below,  and  be- 
fore final  decree  in  the  appellate  court,  no  sentence  of  condemnation  can  be  pronounced, 
unless  some  special  provision  be  made  for  that  purpose  by  the  statute.  Yeaton  v.  United 
States,  5Cr.,  281. 

§  85.  A  mere  penalty  never  vests,  but  remains  executory ;  and  there  can  be  no  vested  right 
in  it  until  it  has  been  reduced  to  a  judgment.  Hence,  if  an  action  brought  for  a  penalty- 
created  by  statute  is  pending  at  the  time  of  the  repeal  of  such  statute,  it  cannot  bo  further 
prosecuted.     Union  Iron  Co.  v.  Pierce,  4  Biss.,  327. 

§  86.  The  fourth  section  of  the  act  of  congress,  approved  February  12,  1793  (I  U.  S.  Stat,  at 
Large,  802),  entitled  **  An  act  respecting  fugitives  escaping  from  justice,  and  persons  escaping 
from  the  service  of  their  masters,"  is  repealed,  so  far  as  relates  to  the  penalty,  by  the  act  of 
September  18,  1850  (9  Stat,  at  Large,  462),  entitled  "An  act  to  amend,  and  supplementary  to, 
the  above  act."  Therefore,  where  an  action  for  th&  recovery  of  the  penalty  prescribed  in  the 
act  of  1793  was  pending  at  the  time  of  the  repeal,  such  repeal  is  a  bar  to  the  action.  Norn's 
V,  Crocker,  13  How.,  429. 

g  87.  Embargo  act  —  Yessel  only,  not  cargo,  may  be  seized.— The  authority  given  in  the 
eleventh  section  of  the  embargo  act  of  April,  1808(2  Stat,  at  Large,  499),  to  collectors  of  the 
customs  to  detain  any  vessel  ostensibly  bound  with  a  cargo  to  some  other  port  of  the  United. 
States,  whenever  in  their  opinion  the  intentioji  is  to  violate  or  evade  any  of  the  provisions  of 
the  embargo  acts,  extends  only  16  the  seizure  of  the  vessel.  Slocum  v,  Mayberry.*2  Wheat,  1. 

§  88.  The  owner  has  a  right  to  the  cargo,  and  if  withheld  from  him  by  an  officer  he  may 
maintain  replevin  therefor  in  a  state  court.     Ibid, 

g  89.  Yiolation  of  registry  acts.—  A  transfer  of  a  registered  vessel  of  the  United  States,  to 
a  foreign  subject,  in  a  foreign  port,  for  the  purpose  of  evading  the  revenue  laws  of  the  foreign 
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coantrj,  with  an  understanding  that  it  is  to  be  afterwards  reconvened  to  the  former  owner, 
works  a  forfeiture  of  the  vessel,  under  the  sixteenth  section  of  the  ship  registry  act  of  Decem- 
ber 31,  1792,  unless  the  transfer  is  made  known  in  the  manner  prescribed  by  the  seventh  sec- 
tion of  that  act.  A  registered  vessel  which  continues  to  use  its  register  after  such  a  transfer 
is  liable  to  forfeiture  under  the  twenty-seventh  section  of  the  act,  as  using  a  register  without 
being  actually  entitled  to  the  benefit  thereof.    The  Margaret,  9  Wheat.,  421. 

$  40.  Fraudnlent  intent,  when  necessary  to  Incnr  forfeiture. —  To  subject  goods  to  for- 
feiture, for  a  false  valuation,  it  must  be  accompanied  by  a  fraudulent  intent  and  design. 
United  States  v,  14  Packages  of  Pins,  Gilp.,  235. 

§  41.  Courts  will  not  inflict  penalties  for  such  violations  of  the  penal  laws  as  are  uninten- 
tionaL     The  Brig  William  Gray,  1  Paine,  16. 

§  42.  Under  a  libel  against  a  vessel  as  forfeited  for  removing  timber  from  public  lands  in 
Florida,  in  violation  of  a  federal  statute,  it  was  held  that  the  forfeiture  could  not  be  enforced 
except  upon  averment  in  the  libels  and  proof,  that  the  acts  charged  as  a  public  offense  were 
done  by  the  master  of  the  vessel  wilfully,  or  with  knowledge  of  their  culpability.  The 
Schooner  Cherokee,*  12  N.  Y.  Leg.  Obs.,  83. 

§  43.  It  was  a  proper  instruction  to  the  jury  that,  under  an  information  filed  against  goods 
suspected  of  being  fraudulently  imported,  they  were  not  restricted  in  the  condemnation  of 
the  goods  to  any  entered  goods  which  they  found  to  be  undervalued ;  but  that  they  might  find 
cither  the  whole  package  or  the  invoice  forfeited,  though  containing  other  goods  correctly 
valued,  provided  they  should  find  that  such  package  or  invoice  had  been  made  up  with  intent 
to  defraud  the  government.  .  Buckley  v.  United  States,  4  How.,  251. 

§  44.  No  one  incurs  the  penalty  under  section  4  of  the  act  of  congress  of  1793.  for  hindering 
or  obstructing  an  arrest,  who  docs  not  act  knowingly.  Driskill  r.  Parrish,  3  McL.,  631;  10 
L.  Rep.,  895. 

^  45.  Penal  statutes  not  authorizing  indictments  have  never  been  considered  within  the 
rule  of  the  criminal  law,  that  no  man  is  punishable  unless  he  has  been  guilty  both  of  a  crim- 
inal act  or  omission,  and  a  criminal  or  unlawful  intent.  United  States  v.  Thomasson,  4 
Hiss.,  90. 

S  46.  Forfeitures  for  piracy.— Under  the  act  of  congress  of  March  8,  1819,  to  protect  the 
commerce  of  the  United  States,  and  punish  the  crime  of  piracy,  any  armed  vessel  may  be 
seized  and  brought  in;  or  any  vessel,  the  crew  whereof  may  be  armed,  and  which  shall  have 
attempted  or  commited  any  piratical  aggression,  search,  restraint,  depredation  or  seizure  upon 
any  vessel,  and  such  offending  vessel  may  be  condemned  and  sold,  the  proceeds  whereof  to 
be  distributed  between  the  United  States  and  the  captors,  at  the  discretion  of  the  court.  Har- 
mony V,  United  States,  2  How.,  210. 

§  47.  Dntieg  paid  on  fnlse  valnatlon  no  protection  against  forfeiture.—  If  invoices  of 
goods  were  fraudulently  made  by  a  false  valuation  to  evade  or  defraud  the  revenue,  the  fact 
that  they  were  entered,  and  the  duties  having  been  paid  or  secured  at  the  custom-house  in 
New  York  upon  these  invoices,  was  no  bar  to  the  information  for  the  forfeiture  of  the  goods 
to  the  United  States.  It  can  never  be  permitted,  that  a  party  who  perpetrates  a  fraud  upon 
the  custom-house,  and  thereby  enters  his  goods  upon  false  invoices  and  false  valuations,  and 
gets  a  regular  delivery  thereof  upon  payment  of  such  duties  as  such  false  invoices  and  false 
valuation  require,  can  avail  himself  of  that  very  fraud  to  defeat  the  purposes  of  justice. 
Wood  t?.  United  States,  16  Pet.,  842. 

§  4^  There  can  be  bnt  one  penalty  for  tho  same  act,  in  hindering  an  arrest  of  one  or  many 
fugitives  from  labor,  under  the  act  of  congress  of  1793;  and  so  of  harboring  one  or  many  at 
the  same  time.     Driskill  v,  Parrish,  8  McL.,  631 ;  10  L.  Rep.,  895. 

§  49.  A  person  who  has  been  convicted  and  punished  by  fine  and  imprisonment  for  smug- 
gling goods  on  shore,  in  violation  of  the  provisions  of  the  act  of  August  30,  1843,  is  not  liable 
to  an  action  to  recover  the  penalty  imposed  by  the  statute  of  March  2, 1799,  for  landing  them 
without  a  permit,  the  act  complained  of  in  the  two  cases  being  the  same.  United  States  v. 
Hoffman,*  4  N.  Y.  Leg.  Obs.,  8. 

§  oO.  Penally,  when  waived. —  The  receipt  of  dog  tax  after  suit  brought  is  a  waiver  of  the 
penalty.     Boswell  v.  Washington,  2  Cr.  C.  C,  18. 

§  51.  Where  a  seaman  has  misconducted  himself  and  is  discharged,  but  has  been  afterwards 
received  again  on  board,  his  services  accepted,  and  his  wages  allowed  in  his  account,  such 
misconduct  cannot  be  alleged  as  a  ground  of  forfeiture  against  him,  though  the  shipping  arti- 
cles contain  a  clause  that  the  re-instating  of  an  offending  seaman  shall  not  be  a  waiver  of  the 
forfeiture.    Lang  v.  Hoi  brook,  Crabbe,  179. 

g  52.  Any  right  may  be  waived,  and,  where  that  right  is  a  severe  penal  forfeiture,  a  waiver 
will  be  considered  with  favor  to  the  offender.     Ibid, 

§  58.  Limitations. —  Under  the  consular  act  of  1808,  the  penalty  of  $500  for  not  depositing 
the  ship's  register  with  the  consul,  on  arrival  in  a  foreign  port,  must  be  sued  for  within  two 
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years,  the  limitation  prescribed  by  the  act  Qf  1790,  it  not  being  a  reTenue  law  witbin  the  mean- 
ing of  the  act  of  1804.     Parsons  v.  Hunter.  2  Sumn.,  419. 

§  54.  The  provisions  of  the  tbirty-firet  section  of  the  act  of  congress  of  April  80,  1790,  by 
Vhich  prosecutions  on  penal  statutes  are  limited,  is  general  in  its  provisions,  so  that  they  ex- 
tend to  penalties  imposed  after  as  well  as  before  the  act,  and  also  to  actions  of  debt,  as  well 
as  to  informations  and  indictments.    Adams  v»  Woods,  2  Cr.,  836. 

§  55.  The  two  years'  limitation  of  suits  for  penalties  contained  in  the  thirty-second  section 
of  the  crimes  act  of  April  80,  1790  (I  U.  S.  Stat,  at  Large,  119),  is  repealed  by  implication  by 
the  fourth  section  of  the  act  of  February  28,  1839  (5  U.  S.  Stat,  at  Large,  332).  which  extends 
the  time  five  years.     Stimpson  v.  Pond,  2  Curt.,  503. 

g  56.  Forfeiture  strictly  construed. —  The  rule  that  provisions  for  forfeiture  are  regarded 
with  disfavor  and  construed  with  strictness,  and  that  courts  of  equity  will  lean  against  their 
enforcement,  is  true  when  applied  to  cases  of  contract,  and  the  forfeiture  relates  to  a  matter 
admitting  of  compensation  or  restoration ;  but  there  can  be  no  leaning  of  the  court  against  a 
forfeiture  which  is  intended  to  secure  the  construction  of  a  work,  such  as  the  building  of  a 
railroad,  in  which  the  public  is  Interested,  where  compensation  cannot  be  made  for  the  de- 
fault of  the  party,  nor  where  the  forfeiture  is  imposed  by  positive  law.  Farnsworth  v.  Min- 
nesota &  Pacific" Railroad  Co.,  2  Otto,  49. 

§  57.  A  statute  of  Connecticut  requires  the  president  and  secretary  of  each  corporation  to 
make  an  annual  certificate  showing  the  condition  of  the  affairs  of  the  corporation,  as  nearly 
a^  the  same  can  be  ascertained,  on  the  1st  day  of  January  or  July  next  preceding  the  time 
of  making  such  certificate,  statmg  the  amount  of  paid  capital,  the  cash  value  of  its  credits, 
the  amount  of  its  debts,  and  the  name  and  number  of  shares  of  each  stockholder,  which  cer- 
tificate it  is  required  shall  be  deposited  on  or  before  the  15th  of  February  or  of  August,  with 
the  town  clerk,  who  shall  record  the  same.  The  statute  also  provides  that  such  an  officer, 
whether  president  or  secretary,  if  he  intentionally  neglects  or  refuses  to  comply  with  that 
requirement,  and  perform  the  duty  therein  specified,  shall  be  liable  to  an  action  founded  on 
the  statute  for  all  debts  of  such  corporation  contracted  during  the  period  of  such  neglect  or 
refusal.  Held,  in  an  action  brought  against  the  president  of  a  corporation,  that  the  statute 
is  penal  and  must  be  strictly  construed ;  that  an  officer  was  not  liable  for  debts  due  and  un- 
paid during  the  period  of  his  neglect  or  refusal  to  comply  with  the  terms  of  the  statute,  if 
they  were  actually  contracted  before  such -<negiect,  etc.  Steam  Engine  Co.  v,  Hubbard,  11 
Otto,  188. 

^  5$.  Equity  never  lends  its  aid  to  the  enforcement  of  a  forfeiture  or  penalty,  or  any- 
thing in  the  nature  of  either.     Marshall  v,  Vicksburg,  15  Wall.,  146. 

g  59.  A  court  of  equity  may  not  decree  a  forfeiture.  It  will  relieve  against  a  penalty,  but 
not  against  stipulated  damages.     Goesele  v.  Bimelar,  5  McL.,  223. 

§  60. relief  will  be  granted,  when. —  Where  the  articles  of  agreement  of  a  private 

stock  company  provide  for  the  forfeiture  of  the  stock  of  stockholders  in  case  of  non-payment 
of  assessments,  but  provide  no  express  mode  by  which  the  forfeiture  is  to  be  established,  a 
court  of  equity  will  relieve  where  the  forfeited  stock  has  not  been  distributed  among  the 
shareholders  or  sold  as  provided  by  the  articles,  no  rights  of  property  having  become  vested 
in  such  case.     Walker  v.  Ogden,  1  Biss. ,  287. 

§  01.  Fine  for  contempt  of  court. —  Where  a  fine  was  imposed  by  a  federal  court  for  con- 
tempt of  court,  and  the  offending  party  committed  until  the  fine  should  be  paid,  held,  upon 
application  of  the  prisoner  for  discharge  on  the  ground  that  ho  was  unable  to  pay  the  fine, 
(1)  that  the  court  would  not  exercise  or  claim  the  power  invoked  unless  the  president  should 
disclaim  all  right  and  power  as  a  part  of  his  constitutional  prerogative  to  grant  relief  by 
pardon ;  (2)  that  the  case  was  not  beyond  the  pardoning  power  of  the  president,  because  tho 
court  in  imposing  the  fine  directed  it  to  be  paid  to  the  plaintiffs  towards  the  reimbursement 
of  their  expenses  in  the  suit;  (3)  that  if  the  right  to  the  fine  should  be  regarded  as  a  vested 
private  right  in  the  plaintiffs  in  the  suit,  existing  in  the  shape  of  a  judgment,  the  court  would 
have  no  right  to  discharge  it.     In  re  Mullee,  7  Blatch.,  28. 

§  63.  Miscellaneous. —  Wine  and  spirits  saved  from  a  wreck  and  landed  are  not  liable  to 
forfeiture  because  unaccompanied  with  such  marks  and  certificates  as  are  required  by  law; 
nor  because  they  were  removed  without  the  consent  of  the  collector,  before  the  quantity  and 
quality  were  ascertained,  and  the  duties  paid.     Peisch  v.  Ware,  4  Cr.,  847. 

§  63.  If  a  vessel  be  driven  by  stress  of  weather  to  the  West  Indies,  and  the  cargo  there  de- 
tained by  the  government  of 'the  place,  this  is  such  a  casualty  as  comes  within  the  exception 
of  **  dangers  of  the  seas"  in  the  condition  of  an  embargo  bond.  United  States  t;.  Hall,  6  Cr., 
171. 

§  64.  Under  the  third  section  of  the  act  of  January  9,  1808,  the  return  cargo  is  not  affect-ed 
with  forfeiture.     The  Brig  Short  Staple  and  Cargo,  1  Gall.,  104. 

g  65.  Foi*feiture  under  the  act  of  March  15,  1820,  attaches  to  the  cargo  on  board  at  the  time 

880 


IN  GENERAL.  g§  CG-76. 

the  vessel  enters  or  attempts  to  enter  our  ports ;  and  not  to  any  cargo  sabseqaently  taken  on 

board,  though  on  board  at  the  time  of  the  seizure.     United  States  v.  An  Open  Boat,  5  Mason, 

233. 
§  66.  The  statute  of  1784,  prohibiting  the  fitting  out  any  ship,  etc.,  for  the  service  of  any 

foreign  prince  or  states,  to  cruise  against  the  subjects,  etc.,  of  any  other  foreign  prince  or 
states,  does  not  apply  to  any  new  government,  unless  it  has  been  acknowledged  by  the  United 

States,  or  by  the  government  of  the  country  to  which  such  new  state  belonged.  And  a  plea 
which  sets  up  a  forfeiture  under  that  act,  in  fitting  out  a  ship  to  cruise  against  such  new 
state,  must  aver  such  recognition,  or  it  is  bad.     Gelston  v,  Hoyt,  3  Wheat.,  246. 

§67.  Under  the  eighth  section  of  the  coasting  act  of  February  18,  1793,  a  coasting  vessel  is 
nor  forfeited  for  proceeding  on  a  foreign  voyage,  if  such  vessel  has  not  actually  left  the  port 
from  which  she  intended  to  proceed  on  a  foreign  voyage.  The  forfeiture  does  not  attach 
until  the  vessel  has  quitted  such  port,  with  an  intent  to  proceed  on  such  voyage.  Schooner 
Friendship  and  Cargo,  1  Gall.,  45. 

§  GS.  The  clerk  of  a  paymaster  in  the  navy  is  a  '*  person  in  the  naval  forces  of  the  United 
States  "  within  the  meaning  of  the  act  of  March  2, 1863,  section  1  (12  Stat,  at  Large),  and  hence 
is  not  liable  to  the  penalty  provided  in  the  third  section  of  such  act  for  those  persons  not  in 
the  military  or  naval  forces  who  shall  steal  or  embezzle  .  .  .  **  any  money  or  property 
of  the  United  States."    United  States  v.  Bogart,  8  Ben.,  257. 

§  69.  The  statute  of  1857  prohibits  the  importation  of  indecent  or  obscene  articles,  prints, 
etc.,  and  makes  any  "invoice  or  package"  of  imported  goods  containing  such  articles  liable 
to  forfeiture,  the  indecent  articles  to  be  destroyed  and  the  others  to  be  sold.  An  information 
was  filed  against  a  case  of  stereoscopic  slides  as  being  "indecent  and  obscene  articles,"  pray- 
ing that  the  same  might  be  condemned  under  the  statute  and  destroyed.  The  jury  found 
that  the  case  contained  fifty-nine  stereoscopic  slides  that  were  indecent,  but  that  the  rest  were 
not  indecent  or  obscene.  Held,  that  under  the  pleadings  only  the  fifty-nine  articles  could  be 
condemned,  and  that  the  remainder  must  be  acquitted :  that  the  verdict  that  the  case  con- 
tained the  two  kinds  of  slides  did  not  warrant  a  condemnation  under  the  above  law,  as  the 
court  had  no  judicial  knowledge  that  a  "case"  was  always  a  "package."  United  States  v. 
One  Case  of  Stereoscopic  Slides,  1  Spr.,  467. 

§  70.  A  provision  in  the  law  or  constitution  of  a  state  that  "  there  shall  be  no  imprisonment 
for  debt "  should  be  construed  to  refer  to  debts  arising  upon  contract  express  or  implied,  and 
hence  not  to  extend  to  and  prohibit  imprisonment  upon  a  judgment  for  a  statute  penalty. 
United  States  r.  Walsh,  1  Abb.,  66;  Deady.  231. 

§  71.  An  agent  appointed  by  the  secretary  of  the  navy  for  the  preservation  of  timber  on  the 
public  lands  of  Florida  informed  of  and  seized  quantities  of  timber  which  had  been  removed 
from  such  lands  by  trespassers.  The  timber  had  been  hewn  into  beam  pieces  for  ship-building 
before  its  seizure.  It  was  libeled,  condemned  and  appropriated  by  the  United  States.  The 
agent  claimed  one-half  of  the  value  of  the  timber  so  seized  aud  condemned,  as  informer,  under 
the  act  of  March  2.  1831  (4  Stat,  at  Large,  472).  Held^  that  the  timber  in  question  in  its  im- 
proved condition  was  as  much  the  property  of  the  United  States  as  it  was  before  the  trespass- 
ers took  it  into  their  possession ;  that  no  right  was  acquired  in  the  timber  by  the  wrong-doer 
in  whose  possession  it  was  found  by  the  agent,  capable  of  being  forfeited,  and  hence  the  im- 
proved vsdue  of  the  timber  was  not  a  penalty  or  forfeiture  incurred  under  the  provisions  of 
this  act.     Thistle  v.  United  States,*  Dev.,  131. 

§  72.  The  tenth  section  of  the  Virginia  act  of  December  21,  1792,  provides  that  "  it  shall  not 
be  lawful  for  any  person  to  export,"  etc.,  "any  cask  of  flour  marked  condemned  by  an  in- 
spector, ...  on  pain  of  forfeiting,"  etc.  The  fifteenth  section  of  the  same  act  provides 
that  "if  any  person,  after  any  cask  of  flour  shall  be  branded  'condemned,'  shall  unpack  and 
repack,"  etc.,  "shall  forfeit  and  pay,"  etc.  Held,  that  the  word  "condemned"  must  be 
branded  on  the  cask  or  it  is  neither  within  the  fifteenth  nor  the  tenth  section  of  the  act. 
Cloud  r.  Hewitt,*  8  Cr.  C*  C,  199. 

§  78.  The  United  States  c  annot  be  regarded  as  trustee  for  ofllcers  who,  if  the  penalty  in  a 
forfeiture  case  had  been  collected,  would  have  been  entitled  to  a  share  of  it.  United  States 
17.  Morris,*  1  Paine,  209. 

§  74.  Wines,  the  produce  of.  France,  imported  into  the  United  States  before  the  non-inter- 
couiae  act,  re-exported  to  a  Danish  island,  there  sold  to  a  merchant  of  that  place,  and  thence 
exported  to  New  Orleans  during  the  operation  of  that  act  of  congress,  were  liable  to  forfeiture 
under  that  law.    The  Schooner  Hoppet  v.  United  States,  7  Cr.,  389. 

§  7».  Spirits,  wines  and  teas  are  not  subject  to  seizui-e,  under  the  forty-third  section  of  the 
collection  law,  which  declares,  that  '*  if  any  chest,"  etc.,  **  shall  be  found  in  the  possession  of 
any  person,  unaccompanied  with  such  marks  and  certificates,  it  shall  be  presumptive  evi- 
dence that  the  same  is  liable  to  forfeiture,"  unless  the  certificates  and  marks  are  both  want- 
ing.   651  Chests  of  Tea  v.  United  States,  1  Paine,  499. 
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g  7d.  If  a  defendant  has  incurred  a  forfeiture,  and  seeks  to  avail  himself  of  a  defense 
granted  to  him  by  a  subsequent  law,  to  which  he  was  not  entitled  at  the  time  when  the  act, 
for  which  the  penalty  is  given,  was  performed,  he  must  take  it  subject  to  such  terms  and. 
conditions  as  the  legislature,  at  the  time  it  passed  the  beneficial  law,  or  at  any  future  time, 
might  please  to  prescribe.    United  States  v.  Hall,  2  Wash.,  866. 

§  77.  The  penalty  of  not  less  than  $100,  provided  in  the  fifth  section  of  the  act  of  August  29, 
1843  (5  U.  S.  Stat,  at  Large,  544),  for  the  offense  of  marking  the  word  **  patent  "on  unpatented 
articles,  is  a  penalty  of  $100  and  no  more.     Stimpson  v.  Pond,  2  Curt..  503. 

§  78.  The  words  of  a  law  imposing  a  forfeiture  or  penalty  shall  not  be  construed  to  embrace 
a  case  not  within  the  parts  of  the  law  which  prohibit  the  act  done,  or  direct  the  performance 
of  an  act  by  the  omission  of  which  the  penalty  or  forfeiture  is  incurred.  United  States  v. 
Twenty-four  Ck)ils  of  Cordage,  Bald.,  503. 

§  79.  A  marshal  of  the  United  States  who  pays  to  his  deputies  and  assistants,  in  taking  the 
census,  less  than  the  funds,  or  their  equivalent,  which  he  may  have  received  from  the  gov- 
ernment for  that  purpose,  is  liable  to  a  penalty  of  $500,  under  the  act  of  March  3,  1839. 
United  States  v.  Patterson,  3  McL..  53. 

§  80.  The  law  which  is  iu  force  at  the  time  of  the  entry  and  presentment  of  the  invoice  is 
that  which  must  control  the  proceedings  and  forfeiture  in  colisequence  thereof.  Forfeitures,* 
2  Op.  Atfy  Gen'l,  858. 

g  81.  Where  a  lease  of  a  wharf  provided  for  a  penalty  **  in  case  the  right  to  collect  wharf- 
age or  rents  should  be  defeated  permanently  through  the  instrumentality  or  with  the  aid  of 
the  mayor  and  council  of  the  city,"  heldy  that  the  penalty  was  not  incurred  by  a  quarantine 
embargo  laid  with  the  consent  of  the  lessee,  nor  by  an  ordinance  of  the  city  which  he  himself 
had  caused  to  be  passed  because  he  thought  it  would  be  beneficial  to  hi^i,  although  both  re- 
sulted in  his  injury.    Marshall  v,  Vicksburg,  15  Wall.,  146. 

§  82.  The  fioes  mentioned  in  the  second  section  of  the  act  of  March  3,  1801  (2  Stat,  at  L., 
115),  are  such  only  as  accrued  by  law,  in  whole  or  in  part,  to  the  government.  United  States 
V.  Simms,*  1  Cr.,  253. 


II.  Actions  and  Proceduke. 

Summary  —  Whei*e  no  form  of  action  is  provided,  §  88. —  Debt  proper  at  common  law,  §  84. — 
Under  steamboat  act  of  1852,  §g  85.  86. —  Jurisdiction,  §  87. —  Qui  tarn  actions;  com- 
plaint; cigning  by  district  attorney;  undertaking  for  damages,  g§  88,  89. 

§  88.  When  an  act  is  declared  to  be  unlawful  by  statute,  and  a  penalty  is  prescribed,  a 
person  who  violates  the  law  may  be  proceeded  against  by  indictment,  or  by  an  action  of  debt, 
if  no  mode  of  suing  for  the  penalty  is  specially  provided  by  the  statute.  United  States  v. 
Rougher,  §§  90-92. 

§  84.  At  common  law,  debt  is  the  proper  action  to  recover  a  pecuniary  penalty  imposed  by 
statute.     Ibid, 

§  85.  The  forty-first  section  of  the  steamboat  act  of  1853,  declaring  that  "all  penalties  im- 
posed by  this  act  may  be  recovered  in  an  action  of  debt  by  any  person  who  will  sue  therefor,** 
does  not  preclude  the  United  States  from  suing  for  a  penalty  in  an  action  of  debt.    Ibid, 

^  80.  The  right  to  sue  under  the  provisions  of  the  steamboat  act  of  1852,  as  an  informer, 
being  limited  to  a  person,  the  United  States  cannot  sue  in  that  character.     Ibid, 

§  87.  The  ninth  section  of  the  judiciary  act  of  1789,  relating  to  the  jurisdiction  of  the  dis- 
trict court,  establishes  the  right  of  the  United  States  to  sue  in  the  district  courts  for  penal- 
ties where  the  matter  in  dispute  amounts  to  $100  exclusive  of  costs.    Ibid, 

§  88.  Actions  to  recover  a  forfeiture  or  penalty  by  an  informer  under  sections  8490-3493, 
Revised  Statutes  United  Statep,  are  qui  tarn  actions,  and  the  complaints  need  not  be  signed  by 
the  United  States  district  attorney.  Although  the  action  is  required  to  be  brought  in  the 
name  of  the  United  States,  and  cannot  be  withdrawn  or  discontinued  without  the  consent  of 
the  district  attorney  and  the  judge,  it  is  still  otherwise  under  the  control  of  the  informer. 
United  States  v.  Griswold,  §g  93-96. 

§  89.  In  a  qui  tarn  action,  brought  by  an  informer  to  recover  a  forfeiture  or  penalty,  the 
United  States  is  so  far  the  plaintiff  that  no  undertaking  to  answer  in  damages  for  the  arrest 
can  be  required  by  the  defendant.    Ibid, 

[Notes.- See  §§  97-155.] 
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UNITED  STATES  v.  BOUGHER 
(District  Court  for  Ohio:  6  McLean,  277-283.     1854.) 

Opinion  by  Leavitt,  J. 

Statement  of  Facps. —  This  is  an  action  of  debt  prosecuted  in  the  name  of 
the  United  States.  The  declaration  avers,  in  substance,  that  the  defendant, 
being  the  master  of  a  steamboat  used  for  the  transportation  of  passengers  on 
the  Ohio  and  Mississippi  rivers,  employed  a  pilot  to  serve  on  his  boat  without 
being  licensed  for  that  purpose  as  required  by  law,  and  that  thereby  he  has 
incurred  a  penalty  of  $100. 

A  demurrer  has  been  filed  to  the  declaration ;  and  it  is  insisted  in  argument 
that  the  United  States  cannot  maintain  an  action  of  debt  for  the  penalty,  and 
that  it  can  only  be  recovered  in  a  suit  brought  by  an  informer. 

The  tenth  subdivision  of  the  ninth  section  of  the  act  of  the  13th  of  August, 
1852,  to  amend  the  act  "to  provide  for  the  better  security  of  the  lives  of  pas- 
sengers on  board  of  vessels  propelled  in  whole  or  in  part  by  steam  "  (Pamphlet 
Laws  U.  S.,  1  Session,  32  Congress,  p.  61),  declares  that  "  it  shall  be  unlawful 
for  any  person  to  employ,  or  any  person  to  serve  as,  an  engineer  or  pilot  on 
any  steamboat "  used  for  the  conveyance  of  passengers,  who  has  not  procured 
a  license  from  the  proper  inspectors  for  that  purpose;  and  it  provides  that  any 
one  violating  this  provision  shall  forfeit  $100  for  each  oEfense.  The  fortj'-first 
section  of  the  act  just  referred  to  provides  that  "ail  penalties  imposed  by  this 
act  may  be  recovered  in  an  action  of  debt  by  any  person  who  will  sue  therefor 
in  any  court  of  the  United  States."  This  is  the  only  provision  of  the  statute  • 
relating  to  the  manner  of  enforcing  the  penalty  for  employing  an  unlicensed 
pilot  or  serving  as  an  unlicensed  engineer.  It  is  true  the  first  section  of  the 
act  provides  that  the  owner  of  a  steamboat,  for  the  offense  of  permitting  a 
boat  to  be  navigated,  with  passengers  on  board,  without  complying  with  the 
terms  of  the  act,  shall  be  subject  to  the  penalties  contained  in  the  second  sec- 
tion of  the  act  of  July,  A.  D.  1838.  But  it  is  very  clear  this  provision  cannot, 
on  any  just  principle  of  interpretation,  include  or  apply  to  the  case  set  out  in 
the  declaration  in  this  action.  And  it  is  equally  clear  that  this  action  is  not 
sustainable  upon  the  eleventh  section  of  the  act  of  1838,  which  enacts  that  pen- 
alties imposed  by  that  act  may  be  sued  for  and  recovered,  in  the  name  of  the 
United  States,  in  the  district  or  circuit  court  of  the  proper  district.  That  pro- 
vision is  restricted  in  its  terms  to  offenses  created  by  the  act  of  1838,  and  can- 
not be  held  to  extend  to  those  created  by  the  subsequent  act,  although  in  its 
title  the  latter  statute  purports  to  be  an  amendment  of  the  former.  It  was 
doubtless  competent  for  congress,  in  the  act  of  1852,  to  have  declared  that  all 
penalties  incurred  under  it  should  be  prosecuted  in  accordance  with  the 
eleventh  section  of  the  act  of  1838.  But,  having  failed  to  do  so,  it  would  vio- 
late all  settled  rules  for  the  construction  of  penal  statutes  to  hold  that  the 
provisions  of  that  section  can  be  transferred  to  and  made  a  part  of  the  act  of 
1852.  The  first  section  of  the  latter  act,  adopting  the  provisions  of  the  act  of 
1838,  and  prescribing  the  manner  of  prosecuting  for  violations  of  the  act, 
mast  be  restricted  to  the  cases  specified  in  that  section.  These,  as  before 
noticed,  include  onl}''  offenses  by  the  owner  of  a  steamboat,  in  fitting  out  and 
navigating  the  same,  without  complying  with  the  requirements  of  the  statute. 
Violations  of  the  statute  in  the  service  or  the  employment  of  unlicensed  pilots 
or  engineers  are  not  specified  in  the  first  section  of  the  act  of  1852.  In  ref- 
erence to  the  manner  of  enforcing  the  penalty  against  the  defendant  for  the 
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offense  set  out  in  the  declaration,  the  act  of  1838  must  be  wholly  excluded 
from  the  consideration  of  the  court. 

Having  thus  referred  to  the  statutory  enactments  relating  to  this  subject, 
the  question  raised  on  this  demurrer  is,  whether  the  United  States  can  sue  in 
debt  for  the  penalty  which  it  is  alleged  the  defendant  has  incurred,  under  the 
fortv-first  section  of  the  act  of  1852,  before  cited.  The  rio;ht  to  sue  under  this 
provision  is  limited  to  a  person ;  and  it  is  clear  that  the  government,  in  its 
sovereign  capacity,  is  not  o. person  to  whom  this  right  attaches. 

§  90,  The  p?*ov{sion  of  a  statute  authorizing  an  informer  to  sue  for  a  pen- 
alty does  not  exclude  the  right  of  ilis  government  to  proceed  against  the  offender 
m  an  action  of  debt. 

It  was  strenuously  insisted  in  the  argument,  that  under  the  provisions  of  the 
statute  referred  to,  if  the  United  States  could  not  maintain  this  action,  as  an 
informer,  it  could  not  be  sustained  on  any  other  basis.  In  other  words,  that 
as  the  forty-first  section  of  the  act  of  1852  provided  that  all  penalties  imposed 
by  the  act  may  be  recovered  in  an  action  of  debt  by  any  person  who  will  sue 
therefor,  in  any  court  of  the  United  States,  every  other  mode  of  enforcing  a 
penalty  under  the  act  is  prohibited.  On  the  other  hand,  it  was  contended  by 
the  counsel  for  the  government,  that  this  is  merely  a  cumulative  provision,  not 
intended  to  abridge  or  deny  the  right  of  the  government  to  proceed  in  any 
other  mode  known  to  the  law,  and  usually  resorted  to  in  practice,  but  to  sanc- 
tion a  remedy  deemed  necessary  to  the  eflScient  enforcement  of  the  law,  and 
one  which  could  exist  only  by  express  legislative  enactment.  The  latter  view 
is  the  one  adopted  by  this  court,  as  best  suited  to  carry  into  effect  the  intentioa 
of  the  law,  and  not  in  conflict  with  either  the  provisions  of  the  statute  or  any 
just  principles  of  construction.  It  is  most  obvious  that  the  requirements  of 
the  statute  in  relation  to  steamboats  would  have  been  whoUv  inefficient  if  the 
enforcement  of  its  penal  provisions  had  been  referred  solely  to  the  action  or 
interposition  of  common  informers.  Such,  clearly,  was  not  the  intention  of 
congiess  in  the  provision  referred  to,  giving  an  informer  the  right  in  all  cases 
arising  under  the  statute  to  prosecute  for  the  penalties. 

The  words  of  the  statute  are  merely  permissive  to  an  informer  to  sue,  and 
do  not  import  that  that  is  the  sole  remedy  for  its  violation.  This  is  also  in- 
ferable by  a  reference  to  the  first  section  of  the  act  of  1852,  from  which  it 
will  be  seen,  as  to  one  class  of  offenses,  the  penalties  provided  and  the  mode 
of  proceeding  authorized  in  the  eleventh  section  of  the  act  of  1838  are  ex- 
pressly adopted. 

The  right  of  the  United  States  to  pirosecute  f or  violations  of  the  act  of  1852 
is,  therefore,  in  no  way  affected  by  the  provision  securing  to  an  informer  a 
right  to  sue  for  the  penalties  incurred  under  it.  It  is  most  obvious  that  it  was 
not  designed  to  restrict  the  manner  of  prosecuting  for  a  penalty  to  one  par- 
ticular form  of  proceeding,  but  as  authorizing  a  supplemental  or  additional 
remedv. 

§  91.  At  common  law  an  actioii  of  debt  is  the  proper  mode  of  enforcing  a 
penalty  by  the  government. 

In  this  view,  the  only  remaining  inquiry  is,  whether  the  United  States  can 
maintain  the  action  of  debt,  for  the  penalty  for  the  alleged  offense,  without 
an  express  statutory  provision  authorizing  such  mode  of  procedure.  On  this 
point  no  authorities  were  adduced  in  the  argument, *nor  have  I  been  able  to 
recur  to  any  bearing  directly  upon  it.  I  suppose,  however,  that  it  is  hardly  a 
controvertible  proposition,  that  upon  the  facts  alleged  in  the  declaration  the 
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defendant  could  have  been  prosecuted  by  indictment,  although  the  statute 
does  not  authorize  it  in  terms.  The  statute  makes  it  an  offense  for  any  one  to 
employ  an  engineer  or  pilot  on  a  steamboat,  or  for  any  person  to  serve  in  such 
capacity,  without  a  license,  and  subjects  the  party  offending  to  a  penalty  of 
$100.  It  is  silent  as  to  the  manner  of  prosecuting  for  penalties,  except  that 
the  forty-first  section  confers  upon  an  informer  a  right  to  sue  in  debt,  in  any 
case  arising  under  the  statute  in  which  a  penalty  has  been  incurred.  But  if 
no  one  chooses  to  avail  himself  of  this  right  by  instituting  a  suit,  the  guilty 
person  may  be  proceeded  against  by  indictment.  In  all  cases  when  an  act  is 
declared  to  be  unlawful,  and  a  punishment  or  penalty  is  annexed  to  the  doing 
of  the  act,  it  pertains  to  the  sovereignty  of  the  state,  through  the  agency  of 
•the  judicial  department,  to  punish  it  by  indictment;  and  it  does  not  require 
any  express  statutory  authority  as  the  warrant  for  such  a  proceeding.  Is  it  not 
equally  clear,  upon  the  same  principle,  that  if  the  government  chooses  to  waive 
the  right  of  proceeding  in  this  way,  and  to  adopt  the  milder  form  of  an  action 
of  debt  for  the  penalty,  it  is  competent  to  do  so?  It  is  a long^ settled  principle 
of  the  common  law,  that  the  action  of  debt  is  maintainable  to  recover  a  pecun- 
iary penalty  imposed  by  a  statute,  and  when  such  a  penalty  is  incurred  by  a 
violation  of  a  statute  of  the  United  States,  it  accrues  to  the  government,  and 
Hiay  be  sued  for  in  its  name ;  and  it  certainl}^  can  constitute  no  just  ground 
of  complaint  on  the  part  of  the  person  implicated,  that  he  is  called  upon  to 
answer  for  the  violation  of  a  law,  in  a  civil  suit,  instead  of  being  arraigned  for 
it,  upon  the  finding  of  a  grand  jury. 

§  92.  Right  of  the  United  States  to  sue  for  a  penalty  given  hy  the  judiciary 
€kct  of  1789^  section  9. 

In  addition  to  these  views,  it  may  be  stated  that  the  right  of  the  United 
States  to  sue  in  this  court,  for  the  penalty  alleged  to  have  been  incurred  by 
the  defendant,  and  the  competency  of  the  court  to  entertain  the  jurisdiction 
of  the  case,  may  be  deduced  from  the  clause  in  the  ninth  section  of  the  judi- 
ciary act  of  1789,  relating  to  the  jurisdiction  of  the  district  court ;  which  declares 
that  said  court  shall  have  cognizance  of  all  suits  at  common  law,  where  the 
United  States  sue,  and  the  matter  in  dispute  amounts,  exclusive  of  costs,  to  the 
sum  of  $100.  1  vol.  L.  U.  S.,  page  77.  This  case  certainly  meets  all  the  con- 
ditions of  this  clause.  It  is  a  suit  at  common  law,  brought  by  the  United 
States,  and  the  matter  in  dispute  amounts  to  $100.    Demurrer  overruled. 

UNITED  STATES  v.  QRISWOLD. 
(District  Court  for  Oregon:  0  Sawyer,  25-31.    1877.) 

Opinion  by  Deady,  J. 

Statement  op  Facts. —  This  action  was  brought  by  B.  F.  Dowell,  as  well 
for  himself  as  the  United  States,  upon  section  3490  of  the  Eevised  Statutes, 
to  recover  from  the  defendant  the  sum  of  $40,096.66  alleged  to  be  due  the 
United  States;  for  that  the  said  defendant  caused  to  be  made  and  presented 
for  payment  at  the  treasury  of  the  United  States  false  and  fictitious  claims, 
purporting  to  be  claims  for  supplies  furnished  on  account  of  the  Oregon  In- 
dian war  of  1854,  to  the  amount  of  $19,048.83 ;  and  also  used  false  vouchers, 
rolls,  etc.,  and  combined  with  another  for  the  purpose  of  obtaining  the  pay- 
ment of  such  claims,  by  means  of  which  he  received  from  the  treasury  of  the 
United  States  the  said  sum  of  $19,048.83  in  payment  of  the  same.  The 
complaint  was  verified  by  the  oath  of  the  informer,  and  signed  by  Messrs. 

VouXXIV— 26  885 


a  08.  PENALTIES  AND  FORFErTUREa 

Gibbs  and  Stearns  and  B.  F.  Do  well,  attorneys  of  this  court,  as  "attorneys 
for  the  plaintiflf,"  and  was  filed  May  30,  1877. 

On  June  2,  the  district  judge,  upon  the.  application  of  "Mr.  Addison  C. 
Gibbs,  of  counsel  for  the  plaintiff,"  under  section  3-1:92  of  the  Bevised  Stat- 
utes, and  upon  said  complaint  so  verified,  made  an  order  for  the  arrest  of  the 
defendant,  and  fixed  his  bail  thereon  at  the  sum  of  $10,000,  to  be  given  in  the 
manner  and  with  the  effect  provided  in  sections  108-9  of  the  Oregon  Civil 
Code.  Upon  this  order  a  writ  of  arrest  was  issued  by  the  clerk,  upon  which 
the  defendant,  on  June  4,  was  arrested  and  gave  bail  as  therein  provided. 
Afterwards  the  defendant  moved  to  strike  the  complaint  from  the  files,  be- 
cause it  was  not  signed  by  the  district  attorney  nor  any  one  authorized  to  rep- 
resent the  United  States,  and  for  his  discharge  and  the  exoneration  of  his  bail 
because  there  was  no  affidavit  filed  prior  to  the  issuing  of  the  writ,  nor  un- 
dertaking filed  before  the  arrest  was  made. 

§  93 •  Actions  to  recover  a  forfeiture  or  penalty  by  an  informer^  under  sec- 
tions 31f90-3Jf93j  are  qui  tarn  actionsy  and  the  oorapLaints  need  not  he  signed  Jyy 
tke  United  States  district  attorney. 

By  the  Bevised  Statutes  (sec.  5438),  it  is  declared  to  be  a  crime  punishable 
by  fine  and  imprisonment  to  make  or  present  for  payment  any  false  or  ficti* 
tious  claims  against  the  United  States,  or,  to  that  end,  to  make  or  use  any  false 
voucher,  etc.,  or  to  combine  with  any  person  to  obtain  payment  from  the 
United  States  of  any  such  claim.  Section  3490  provides  that  if  any  person 
not  in  the  military  or  naval  forces  of  the  United  States  shall  do  or  commit 
any  of  the  acts  prohibited  by  section  5438,  aforesaid,  such  person  "  shall  for- 
feit and  pay  to  the  United  States  the  sum  of  two  thousand  dollars,"  together 
with  "  double  the  amount  of  damages  which  the  United  States  may  have  sus- 
tained by  reason  of  the  doing  or  committing  such  act,"  to  be  recovered  in  one 
action  with  the  costs  thereof.  Section  3491  gives  the  district  court  withia 
whose  jurisdictional  limits  the  person  doing  or  committing  such  act  shall  be 
found,  jurisdiction  of  such  action;  and  provides  that  the  same  "may  be 
brought  and  carried  on  by  any  person,  as  well  for  himself  as  the  United 
States,"  ..."  at  the  sole  cost  and  charge  of  such  person,  and  shall  be  in 
the  name  of  the  United  States,  but  shall  not  be  withdrawn  or  discontinued 
without  the  consent,  in  writing,  of  the  judge  of  the  court  and  the  district  at^ 
torney,  first  filed  in  the  case,  setting  forth  their  reasons  for  such  consent." 
Section  3492  makes  it  the  duty  of  the  several  district  attorneys  to  be  diligent 
to  ascertain  any  violations  of  said  section  3490  by  persons  found  within  their 
respective  districts,  "  and  to  cause  them  to  be  proceeded  against  in  due  form 
of  law  for  the  recovery  of  such  forfeiture  and  damages ; "  and  provides  that 
"  such  person  may  be  arrested  and  held  to  bail  in  such  sum  as  the  district 
judge  may  order,  not  exceeding  the  sum  of  two  thousand  dollars,  and  twice 
the  amount  of  the  damages  sworn  to,  in  the  affidavit  of  the  person  bringing^ 
« the  suit."  Section  3493  provides  that  '^  The  person  bringing  said  suit  and 
prosecuting  it  to  final  judgment  shall  be  entitled  to  receive  one-half  the 
amount  ...  he  shall  recover  and  collect ;  and  the  other  half  shall  belong 
to  and  be  paid  over  to  the  United  States; "  and  such  person  shall  ^' receive  to 
his  own  use  all  the  costs  the  court  may  award  against  the  defendant,"  as  in 
actions  between  private  parties;  but  he  ''  shall  be  liable  for  all  costs  incurred 
by  himself  in  the  case,  and  shall  have  no  claim  therefor  on  the  United 
States." 

These  sections  of  the  Bevised  Statutes  are  substantially  taken  from  the  act 
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of  ifarch  2,  1863  (12  Stat.,  696),  entitled  "  Aa  act  to  prevent  and  punish 
frauds  upon  the  United  States."  The  action  —  improperly  called  a  "  suit "  — 
thereby  authorized  to  be  "  brought  and  carried  on  by  any  person  as  well  for 
himself  as  the  United  States,"  is  the  action  called  at  common  law  qui  tarn, 
because  the  plaintiff  therein  described  himself  as  one  —  qui  tarn  pro  domino 
Rege  quam  jpro  se  ipso  in  hac  parte  aequitur  —  who  as  well  for  the  king  as  for 
himself  sues  in  this  matter.  When,  as  in  this  case,  a  statute  imposed  a  penalty 
for  the  commission  of  an  act,  and  also  gave  such  penalty  in  part  to  whoever 
would  sue  for  it,  and  the  remainder  to  the  king  or  other  public  use,  the  action 
to  recover  such  penalty,  if  brought  by  a  private  person,  was  brought  in  his 
own  name  and  subject  to  his  control.  Although  a  judgment  obtained  therein 
was  for  the  benefit  of  the  king  or  other  public  use  as  well  as  the  plaintiff,  yet 
the  action  was,  to  all  Intents  and  purposes,  the  private  action  of  the  latter. 
3  Black.,  160;  1  Bac.  Ab.,  Ac,  q.  t. 

The  fact  that  this  action  is  required  to  be  brought  in  the  name  of  the  United 
States  and  that  it  cannot  be  withdrawn  or  discontinued  without  the  consent 
of  the  district  attorney  and  the  judge,  it  is  still  otherwise  under  the  control  of 
the  informer.  It  is  still  an  action  which  by  the  express  authority  of  the  stat- 
ute may  "  be  brought  and  carried  on  "  —  commenced  and  conducted  —  "  by 
any  person,  as  well  for  himself  as  the  United  States."  The  power  to  com- 
mence and  conduct  this  action  necessarily  implies  the  right  to  do  so,  and  to 
employ  attorneys  for  that  purpose,  irrespective  of  the  district  attorney.  The 
statute  has  authorized  Do  well  to  bring  this  action  and  conduct  it  at  his  own 
cost.  Although  the  United  States  is  the  plaintiff.  Dowel  1  is  its  authorized  rep- 
resentative, and  not  the  district  attorney,  who  is  not  authorized  or  required  to 
act  or  interfeite  in  the  matter,  otherwise  than  as  expressly  provided  by  the 
statute.  For  all  purposes  except  the  discontinuance  of  the  action  the  attorney 
employed  by  the  informer  to  commence  and  conduct  the  same  is  the  attorney 
of  the  United  States  therein.  Neither  does  the  fact  that  the  district  attorney  is 
i^equired  to  be  diligent  to  enforce  the  statute  against  persons  violating  it  make 
him  the  attorney  of  the  United  States  in  this  action.  Although  it  is  his  duty 
''to  be  diligent  in  inquiring  into  any  violations  "  of  the  statute  and  to  bring 
actions  therefor  in  the  name  and  for  the  benefit  of  the  United  States,  he  may 
not,  and  therefore  congress  has  provided  this  alternative,  that  every  person 
who  will  may  do  the  same  thing,  "as  well  for  himself  as  the  United  States; " 
and  whichever  —  the  informer  or  the  district  attorney — first  commences  an 
action  for  a  particular  violation  of  the  statute  thereby  excludes  the  other  from 
so  doing.     3  Black.,  160. 

Neither  does  the  provision  in  section  771  of  the  Revised  Statutes,  which 
makes  it  the  duty  of  the  "  district  attorney  to  prosecute  in  his  district  .  .  . 
all  civil  actions  in  which  the  United  States  are  concerned,"  authorize  or  re- 
quire him  to  act  as  attorney  for  the  plaintiff  in  this  action.  This  section  is 
general  in  its  terms  and  necessarily  qualified  and  restrained  by  the  sections 
above  cited  which  relate  to  the  commencement  and  conduct  of  this  particular 
action*  For  that  matter  the  United  States  is  concerned  in  all  qui  tarn  actions, 
whether  brought  in  its  own  name  or  that  of  a  private  person,  because  it  is  en- 
titled to  a  share  of  the  penalty  or  forfeiture  that  may  be  recovered  therein. 
But  the  rule  of  law  is,  and  the  practice  always  has  been,  that  a  qui  tarn  action 
is  the  action  of  the  party  who  brings  it,  and  the  sovereign,  however  much 
concerned  in  the  result  of  it,  has  no  right  to  interfere  with  the  conduct  of  it 
except  as  specially  provided  by  statute. 
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As  has  been  shown,  this  is  a  q\ii  tarn  action.  The  statute  authorizing  it  im- 
poses no  restraint  upon  the  power  of  the  party  bringing  it,  except  that  he  shall 
bring  it  in  the  name  of  the  United  States,  and  shall  not  dismiss  it  without  the 
consent  of  its  district  attorney  and  the  judge.  Subject  to  these  qualifications, 
he  may  proceed  as  if  the  action  was  in  name  as  well  as  in  fact  his  own,  which 
certainly  implies  the  right  to  select  and  employ  counsel  to  .commence  and  con- 
duct it. 

§  94.  The  complaint  in  a  qui  tarn  action  may  he  subscribed  hy  the  aUorney  of 
the  informer  who  sues. 

The  complaint  being  subscribed  by  attorneys  of  this  court  as  attorneys  for 
the  plaintiff,  the  presumption  is  that  they  were  employed  by  the  person  who 
brings  this  suit  to  conduct  it.  This  being  so,  such  attorneys  are  the  attorneys 
of  the  plaintiff,  and  the  complaint  is  duly  subscribed  by  the  attorney  of  the 
party  plaintiff  within  the  requirement  of  section  79  of  the  Oregon  Civil  Code, 
and  is  therefore  not  liable  to  be  stricken  out.  "When  the  statute  authorized 
Do  well  to  bring  and  conduct  this  action  in  the  name  of  the  United  States  it 
necessarily  authorized  him  to  employ  attorneys  for  that  purpose,  and  there- 
upon the  persons  so  employed  became  and  are  the  attorneys  of  the  United 
States  for  that  purpose.  The  motion  to  discharge  the  defendant  from  the  ar- 
rest, or,  more  properly,  "  to  vacate  the  writ  of  arrest  (see  sec.  128,  Or.  Oiv. 
Code),  is  based  upon  the  assumption  that  hy  virtue  of  sections  914  and  915  — 
particularly  the  latter  —  the  law  of  the  state  (sec.  107,  Civ.  Code)  regulates 
and  controls  the  allowance  and  issuing  of  a  writ  of  arrest,  and  therefore  the 
writ  in  this  case  was  improperly  issued,  because  there  was  no  prior  undertak- 
ing or  affidavit  as  provided  in  said  section  107. 

§  96.  If  a  complaint  in  a  qui  tarn  action  is  verified  hy  tJie  affidavit  of  the  in- 
former, plaintiff,  the  defendant  may  he  arrested  upon  it. 

As  to  the  affidavit,  the  complaint  contains  all  the  facts  necessary  to  authorize 
an  arrest,  and  it  is  verified  by  the  oath  of  Dowell.  Such  a  complaint  is  an 
affidavit,  and  mav  be  used  in  the  case  whenever  an  affidavit  as  to  such  facts  is 
required.  In  United  States  v.  Walsh,  1  Deady,  293,  which  was  an  action  upon  a 
statute  for  a  penalty,  this  court  held :  "  Where  the  cause  of  action  is  suffi- 
ciently set  forth  in  the  complaint,  and  the  cause  of  action  and  arrest  are  iden- 
tical, there  is  no  necessity  for  an  additional  or  separate  affidavit  to  authorize 
an  arrest."  Here  the  cause  of  action  and  arrest  are  identical,  and  the  verified 
complaint,  as  to  the  facts  stated  therein,  is  an  affidavit.  ]^eff  v.  Pennoyer,  3 
Saw.,  292. 

Before  proceeding  to  consider  the  objection  as  to  the  undertaking,  it  is 
proper  to  state  that  section  915,  supra,  upon  which  counsel  for  the  motion 
seems  to  rely,  does  not  appear  to  apply  to  the  case  of  an  arrest.  Briefly,  it 
provides  that  plaintiffs  in  the  United  States  courts  shall  be  entitled  to  the  rem- 
edies by  "  attachment  or  other  process  against  the  property  of  the  defendant," 
allowed  by  the  laws  of  the  state  for  the  courts  thereof,  such  plaintiff  first  fur- 
nishing the  preliminary  affidavits  or  proofs  and  security  required  by  such  state 
laws.  As  will  be  seen,  the  operation  of  this  section  is  confined  to  the  remedy- 
by  attachment  or  other  process  —  probably  like  process  —  only  against  the 
property  of  the  defendant  and  not  against  his  person. 

§  96.  In  a  qui  tarn  action  the  United  States  is  so  far  the  plaintiff  that  tio 
undertaking  to  answer  vn  damages  for  the  arrest  can'  he  required  hy  the  de- 
fendant. 

Section  914,  supra,  requires  in  effect  that  the  mode  of  proceeding  in  this  ac- 
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tion  "  shall  conform  as  near  as  may  be  "  to  the  mode  of  proceeding  in  like 
cases  in  the  state  courts.  This  is  a  general  direction,  and  only  intended  to 
secure  uniformity  in  the  practice  in  the  national  and  state  courts,  in  civil  ac- 
tions at  law,  as  far  as  practicable.  Indianapolis  v.  Horst,  93  TJ.  S.,  300.  But 
when  congress  has  specially  prescribed  the  mode  of  proceeding  it  does  not 
apply.  Now,  section  3492,  having  specially  provided  that  the  defendant  in 
this  action  might  be  arrested,  and  held  to  bail  by  the  district  judge,  without 
requiring  the  plaintiff,  or  any  one  for  it,  to  give  any  undertaking  or  security 
for  costs  or  damages,  the  most  reasonable  inference  is  that  it  was  not  intended 
that  any  should  be  given.  Besides,  it  is  a  settled  rule  of  construction,  that  the 
general  words  of  a  statute  do  not  include  the  government  or  affect  its  rights, 
unless  such  purpose  be  clear  and  indisputable  upon  the  face  of  the  act.  Jones 
V.  TJnited  States,  1  N.  &  H.,  383;  United  States  v.  Weise,  2  Wall.  Jr.,  72; 
Bright,  Fed.  Dig.,  843.  This  was  a  well  established  rule  of  the  common  law, 
founded  upon  considerations  of  public  policy,  and,  therefore,  it  was  said,  that 
an  act  of  parliament  did  not  bind  the  king,  unless  particularly  named  therein. 
1  Black.,  185.  Under  this  rule,  a  statute  of  the  state  requiring  a  plaintiff  to 
give  an  undertaking  for  costs  and  damages  before  procuring  an  arrest  does 
not  include  the  United  States.    The  motions  are  denied. 

§  97.  Jurisdiction  of  courts. —  IJDited  States  district  courts  have  exclusive  jurisdiction  of 
forfeitures.    HaU  v.  Warren,  3  McL.,  832. 

§  98.  The  federal  courts  have  exclusive  cognizance  of  aU  seizures  authorized  by  congress  to 
be  made  on  land  or  water  for  a  breach  of  its  laws,  and  may  enforce  by  summary  process  the 
redelivery  of  the  thing  forfeited,  In  case  the  same  has  been  taken  by  state  authority  out  of 
the  hands  of  a  United  States  ofiScer.    Slocum  v.  May  berry,*  2  Wheat.,  1. 

§  99.  The  courts  of  the  United  States  hdve  an  exclusive  cognizance  of  questions  of  for- 
feiture upon  all  seizures  made  under  the  laws  of  the  United  States ;  and  it  is.not  competent 
for  a  state  court  to  entertain  or  decide  such  questions  of  forfeiture.  If  a  sentence  of  condem- 
nation be  definitely  pronounced  by  the  proper  court  of  the  United  States,  it  is  conclusive  that 
a  forfeiture  is  incurred ;  if  a  sentence  of  acquittal,  it  is  equally  conclusive  against  the  forfeit- 
ure ;  and  in  either  case  the  question  cannot  be  again  litigated  in  any  common  law  forum. 
Gelston  v.  Hoyt,  8  Wheat.,  246. 

§  100. state  coarts. —  In  suits  for  penalties  incurred  under  the  act  of  congress  of  Au- 
gust 2,  1813  (2  U.  S.  Stat,  at  Large,  611),  giving  a  moiety  to  the  United  States  and  the  other 
moiety  to  the  collector  or  informer,  the  state  courts  have  jurisdiction.  Stearns  v.  United 
States,  2  Paine,  300. 

§  lOL  The  act  of  congress  of  August  2,  1818(2  U.  S.  Stat,  at  Large,  611),  giving  to  the  state 
courts  jurisdiction  in  certain  specified  cases  of  penalties,  incurred  under  the  laws  of  the 
United  States,  must  be  considered  jpro  tanto  a  repeal  of  the  judiciary  act  of  1789,  whereby  ex- 
clusive original  jurisdiction  of  the  same  was  given  to  the  United  States  district  courts.    Ihid^ 

§  lOtf.  Justice  of  the  peace.—  Fines,  penalties  and  forfeitures,  under  by-laws  of  the 

corporation  of  Washington,  D.  C,  not  exceeding  $50,  are  recoverable  before  a  justice  of  the 
peace.    Ex  parte  Reed,  4  Cr.  C.  C,  582. 

§  103. chancery. — A  court  of  chancery  is  not  the  proper  tribunal  to  enforce  a  forfeit- 
ure, the  remedy  being  at  law.    Horsburg  v.  Baker,  1  Pet.,  232. 

§  104.  Nature  of  action. —  Actions  for  penalties,  being  founded  upon  the  implied  contract 
which  every  person  enters  into  with  the  state,  to  observe  its  laws,  are  civil  actions  both  in 
form  and  substance.    Stearns  v.  United  States,  2  Paine,  300. 

§  14^5.  When  debt  will  lie. — The  action  of  debt  lies  for  a  statutory  penalty,  because  the 
sum  demanded  is  certain,  but  though  in  form  ex  contractu  it  is  founded  in  fact  upon  a  tort. 
The  necessity  of  establishing  a  joint  liability  in  such  cases  does  not  therefore  exist ;  it  is  suf- 
ficient if  the  liability  of  any  of  the  defendants  be  shown;  judgment  may  be  entered  against 
them  and  in  favor  of  the  others,  whose  complicity  in  the  offense,  for  which  the  penalty  is 
prescribed,  is  not  proved,  precisely  as  though  the  action  were  in  form  as  well  as  in  substance 
ex  delicto,    Chaffee  &  Co.  v.  United  States,  18  Wall.,  516. 

g  106.  An  action  of  debt  to  recover  a  penalty  is  a  **  civil  cause  "  within  the  meaning  of  the 
ninth  section  of  the  judiciary  act,  from  which  a  writ  of  error  lies  from  the  district  court  to 
the  circuit  court  of  the  United  States.    Jacob  v.  United  States,  1  Marsh.,  520. 
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§  107.  A  fine  or  a  penalty  incurred  hj  the  breach  of  a  by-law  of  the  corporation  of  Wash- 
ington, D.  C,  is  a  debt  and  recoverable  as  such.    Ex  parte  Reed,  4  Cr.  C.  C.,  682. 

§  108.  At  common  law,  debt  is  a  proper  action  to  recover  a  pecuniary  penalty  imposed  by 
statute.     United  States  v.  Bougher,  6  McL.,  277. 

§  109.  When.a  penalty  is  given  by  statute,  and  no  remedy  for  its  recovery  is  expressly  pro- 
vided, debt  will  lie.    United  States  v,  Willets,  5  Ben.,  220. 

§  110.  Where  a  statute  gives  a  penalty,  and  no  particular  remedy  is  prescribed  for  enforc- 
ing it,  an  action  of  debt  may  be  brought  to  recover  it  The  debt  to  the  government  arises 
when  the  penalty  is  incurred  by  the  commission  of  the  act  prohibited  by  the  statute.  In  re 
Rosey,  6  Ben.,  507. 

§  111.  When  qui  lam  action  will  lie.~In  an  action  for  a  penalty  under  the  Virginia  act 
of  December  21, 1792,  **  regulating  the  inspection  of  flour  and  bread,"  it  is  not  necessary  that 
the  United  States  should  be  nominally  a  plaintiff,  as  it  may  be  recovered  in  an  action  qui 
tarn.    Cloud  v.  Hewitt,*  3  Cr.  C.  C,  199. 

$$  112.  A  qui  tarn  action  will  not  lie  for  the  penalty  of  the  by-law  of  March  80,  1813,  of  the 
corporation  of  Washington,  D.  C.    Washington  v.  Eaton,  4  Cr.  C.  C,  852. 

§118.  The  eighth  section  of  the  act  of  February  28,  1799,  in  relation  to  prosecutions  upon 
a  penal  statute,  by  an  informer,  contemplates  an  action  in  the  name  of  the  informer,  as  well  as 
in  the  name  of  the  United  States,  to  the  use,  in  whole  or  in  part,  of  an  informer.  The  Steam- 
boat Planter,  Newb.,  262. 

§  114.  By  informatioii.-^When  a  statute  creates  a  new  offense  and  affixes  a  specific  pecun- 
iary penalty,  appropriating  one-half  thereof  to  the  informer,  it  adopts  by  necessary  implica- 
tion those  remedies  which  appropriately  beloug  to  the  common  informer,  and  by  which 
alone  he  can  prosecute  for  the  same.  And,  although  there  be  no  informer,  and  the  govern- 
ment is  entitled  to  judgment  for  the  whole,  the  action  must  be  brought  by  information  as 
though  there  were  an  informer,  and  not  by  indictment.  United  States  v,  Tilden,*  21  Law 
Rep.,  598. 

§  115.  By  indictment  or  snit  at  law. —  In  proceedings  by  libel  against  a  steamboat  to  re- 
cover a  penalty  incurred  under  the  act  of  congress  of  the  7th  July,  1888,  the  corporation  even- 
ing the  boat  appeared  as  claimants,  and  the  decree  was  rendered  that  the  owners  of  the 
steamboat  forfeit  and  pay  to  the  United  States  the  sum  of  $300 ;  and  that  the  boat  be  sold,  etc. 
Held,  upon  appeal,  that  the  penalty  of  $500  could  not  be  recovered  from  the  owners  in  an  ad- 
miralty proceeding  by  libel ;  that  the  mode  of  proceeding  to  recover  the  penalty  from  them 
was  by  suit  or  indictment,  proceeded  in  according  to  the  forms  of  the  common  law,  as  this 
was  the  mode  of  proceeding  provided  for  in  the  eleventh  section  of  the  above  act.  Virginia 
&  Maryland  Steam  Navigation  Co.  v.  United  States,  Taney,  418. 

§  116.  When  an  act  is  declared  to  be  unlawful  by  statute,  and  a  penalty  is  prescribed,  a 
person  who  violates  the  law  may  be  proceeded  against  by  indictment,  or  by  an  action  of  debt^ 
if  no  mode  of  suing  for  the  penalty  is  specially  provided  by  the  statute.  United  States  v. 
Bougher,  6  McL,,  277. 

§  117.  If  a  statute  prescribes  a  particular  mode  of  enforcing  payment  of  a  penalty  it  must 
be  pursued,  and  indictment  will  not  lie.     United  States  v.  Ellis,  1  Cr.  C.  C,  125. 

g  118.  An  indictmeut  will  not  lie,  under  the  Virginia  act,  for  suffering  gaming  in  the  de- 
fendant's house,  because  the  act  has  given  an  action  of  debt  to  the  informer.  United  States 
V.  Gadsby,  1  Cr.  C.  C,  55. 

g  119.  Forfeiture  of  lands  and  ft'anchlses  by  legislative  action.—  A  forfeiture  of  an  in- 
terest in  lands  and  connected  franchises,  granted  for  the  construction  of  a  public  work, 
may  be  declared  by  the  state  for  non-compliance  with  the  conditions  annexed  to  their  grant 
or  to  their  possession,  when  the  forfeiture  is  provided  by  statute,  without  judicial  proceed- 
ings to  ascertain  and  determine  the  failure  of  the  grantee  to  perform  the  conditions.  Where 
land  and  franchises  are  thus  held,  any  public  assertion  by  legislative  act  of  the  ownership  of 
the  state,  after  default  of  the  grantee,  such  as  an  act  resuming  control  of  them,  and  appro- 
priating them  to  particular  uses,  or  granting  them  to  others  to  carry  out  the  original  object, 
)  will  be  equally  effectual  and  operative.  Farnsworth  v,  Minnesota  &  Pacific  Railroad  Co.,  2 
Otto,  49. 

g  120.  Abatement  of  action.—  At  common  law  an  action  for  a  penalty  abates  on  the  death 
of  the  defendant.    Jones  v.  Van  Zandt,  4  McL.,  604. 

g  121.  Trial  by  Jury. —  In  all  cases  of  seizures  which  are  not  of  admiralty  cognizance,  the 
claimants  of  the  property  seized  as  forfeited  are  entitled  to  trial  by  jury ;  and  a  provision  in 
an  act  of  congress  that  "  the  proceedings  to  enforce  said  forfeiture  of  said  property  shall  be  in 
the  nature  of  a  proceeding  in  rem  in  the  circuit  or  district  courts  of  the  United  States  for  the 
district  where  such  forfeiture  is  made,"  cannot  take  away  the  constitutional  right  of  claim- 
ants to  trial  by  jury.    United  States  v,  130  Barrels  of  Whisky,  1  Bond,  687. 
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§  122.  Pleading,  practice  and  procedure. —  In  an  action  of  debt  on  a  penal  statute  the  ex- 
fstence  of  the  statute  on  which  based  must  be  made  in  the  declaration  by  direct  allegation  as 
matter  of  fact.  The  mere  assertion  of  a  conclusion  of  law,  as  that  by  force  of  a  statute  an 
action  has  accrued,  is  insufficient.    United  States  v,  Batchelder,*  9  Int.  Rev.  Rec,  97. 

g  128.  An  objection  to  the  want  of  a  seizure  prior  to  the  allowance  of  the  libel  is  not  prop- 
erly a  plea  to  the  jurisdiction  of  the  court,  and  is  not  waived  by  filing  a  claim.  The  Schooner 
Silver  Spring,  1  Spr.,  551 ;  17  Law  Rep.,  264. 

§  124.  The  institution  of  penal  suits  on  behalf  of  the  government  by  stipulation  or  com- 
promise is  an  objectionable  practice,  and  not  looked  upon  with  favor  by  the  courts.  United 
States  V.  Brig  Henry,  4  Blatch.,  859. 

§  125.  In  an  action  for  the  penalty  for  altering  the  inspector's  marks  on  barrels  of  flour,  it 
Is  necessary  to  set  out  the  marks  and  how  altered.     Cloud  v,  Hewitt,*  8  Cr.  C.  C,  199. 

§  126.  The  rule  relieving  a  defendant  from  the  necessity  of  answering  any  allegation  or  in- 
terrogatory contained  in  the  libel,  which  will  expose  him  to  any  prosecution  or  punishment 
for  crime,  or  for  any  penalty  or  any  foi-feiture  of  his  property  for  any  penal  offense,  extends 
to  corporations  as  well  as  to  individuals.    Pollock  v.  Steamboat  Laura,  6  Fed.  R.,  188. 

§  127.  In  an  action  under  the  statute  of  February  12,  1798,  containing  separate  counts  for 
harboring  slaves  and  obstructing  claimants,  several  penalties  cannot  be  recovered  for  the  same 
act,  whatever  may  be  the  number  of  persons  affected  by  the  course  of  the  defendent,  nor  can 
the  same  act  be  separated  into  distinct  charges.    Driskell  v.  Parish,*  10  Law  Rep.,  895. 

§  128.  A  libel  for  a  statute  forfeiture  should  substantially  agree  with  the  terms  of  the  stat- 
ute; otherwise  it  is  bad.    The  Schooner  Betsy,  1  Mason,  854. 

§  129.  A  warrant  to  recover  the  penalty  of  a  by-law  must  name  the  plaintiffs  by  their  cor- 
porate name,  and  must  describe  the  offense  with  reasonable  certainty.  Barney  v.  Washington 
City,  1  Cr.  C.  C,  248. 

§  130.  In  an  action  for  penalties  given  by  statute  the  complainant  must  not  only  state  the 
acts  of  omission  or  commission  by  which  they  are  claimed^  but  that  they  were  omitted  or 
done  contrary  to  the  form  of  the  statute  in  such  cases  made  and  provided.  Briscol  t;.  Hin- 
man,*  10  Int.  Rev.  Rec,  53. 

§  131.  If  a  declaration  for  a  statute  penalty  conclude  "against  the  form  of  the  statutes," 
when  it  is  founded  on  a  single  statute,  it  is  good  on  error.    Kenrick  v.  United  States,  1  Gall., 

§  182.  In  an  action  or  information  to  recover  a  fine  or  penalty  under  a  statute,  it  is  suffi- 
cient if  the  conclusion  is  contrary  to  the  act  of  congress  in  such  cases  made  and  provided. 
United.  States  v.  Babson,  1  Ware,  450. 

§  183.  In  debt  for  the  double  value  under  section  8  of  the  embargo  act,  January  9,  1808,  it 
is  not  necessary  to  allege  the  particular  articles  which  composed  the  cargo;  nor  that  the 
owner  was  knowingly  concerned  in  the  illegal  voyage.    Cross  v.  IJ'nited  States,  1  C^all.,  26. 

g  184.  An  information  for  a  statute  forfeiture  should  conclude  against  the  form  of  the  stat- 
ute, or  at  least  refer  to  some  subsisting  statute  authorizing  the  forfeiture.  A  mere  conclusion 
of  an  information  against  the  form  of  a  statute  will  not  cure  the  defect  of  material  averments 
to  show  that  a  forfeiture  has  accrued.    The  Sloop  Nancy,  1  Gall.,  67. 

§  185.  If  two  penal  offenses  be  described  in  one  count,  and  one  penalty  only  sought,  after 
Terdict  the  declaration  will  be  supported.    Smith  v.  United  States,  1  Gall.,  261. 

§  186.  In  debt  for  the  penalty  of  double  value,  under  the  embargo  act  of  January  9,  1808^ 
it  need  not  be  averred  in  the  declaration  that  the  vessel  and  cargo  had  not  been  and  could  not 
be  seized  for  the  offense.     IbidL 

§  187.  In  debt  for  a  penalty  brought  in  the  name  of  **  the  United  States  of  America,"  if  the 
verdict  find  that  the  party  is  indebted  **  to  the  United  States,"  without  saying  "  of  America," 
it  is  sufficient.    Ibid, 

g  138.  If  a  declaration  on  a  penal  statute  do  not  conclude  against  the  form  of  the  statute, 
it  is  a  fatal  omission  on  error.  Alleging  **  whereby,  and  by  force  of  such  act,"  the  defendant 
had  forfeited,  etc.,  is  not  sufficient.    Sears  v.  United  States,  1  Gall.,  257. 

g  189.  It  seems  that  a  declaration  on  a  penal  statute  need  not  specify  the  uses  to  which  the 
forfeiture  inures;  and  if  it  allege  it  to  be  *'  to  the  uses  expressed  in  said  statute,"  where  sev- 
eral statutes  have  been  before  mentioned,  and  no  one  of  them  is  the  statute  which  expresses 
such  uses,  it  is  not  fatal  on  error.    Ibid, 

g  140.  A  conclusion  of  a  declaration  of  debt  for  a  penalty  under  a  statute,  **  against  the  law 
in  such  case  made  and  provided,"  is  not  a  conclusion  against  the  form  of  the  statute,  and  is 
bad  on  error.    Smith  v.  United  States,  1  Gall.,  261. 

g  141.  parties. —  Under  section  4610,  Revised  Statutes  United  States,  which  provides 

that  *'  all  penalties  and  forfeitures  imposed  by  this  title,  for  the  recovery  whereof  no  specified 
mode  is  hereinbefore  provided,  may  be  recovered,  with  costs,  in  any  circuit  court  of  the 
United  States,  at  the  suit  of  any  district  attorney  of  the  United  States  or  any  person  by  in- 
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formation  to  any  district  attorney,"  etc.,  Jield,  that  a  civil  suit  for  the  penalties  imposed  by 
section  4609,  Revised  Statutes  United  States,  was  properly  brought  in  the  name  of  the  United 
States.     United  States  v.  Kellum,  19  Blatch..  872. 

§  142.  An  action  for  a  forfeiture  or  penalty  must  be  brought  in  the  nam^  of  the  govern- 
ment, and  not  of  a  private  person,  unless  some  other  mode  is  expressly  provided  by  statute. 
Matthews  v.  Offley,  8  Sumn.,  115. 

§  143.  The  forty-first  section  of  the  steamboat  act  of  1852,  declaring  that  *'all  penalties  im- 
posed by  this  act  may  be  recovered  in  an  action  of  debt  by  any  person  who  will  sue  therefor,'* 
does  not  preclude  the  United  States  from  suing  for  a  penalty  in  an  action  of  debt.  United 
States  V,  Bougher,  6  McL.,  277. 

§  144.  The  acts  of  congress  of  the  27th  of  February,  1801  (2  Stat,  at  L.,  108).  and  8d  of 
March,  1801  (2  Stat,  at  L.,  115),  did  not  enable  the  United  States  to  sue  in  its  own  name  to 
recover  a  penalty  for  an  offense  committed  in  that  part  of  the  District  of  Columbia  ceded  by 
Virginia,  which  by  the  law  of  Virginia  went  to  the  informer.  United  States  v,  Simms,*  1  Cr., 
252. 

g  145.  The  penalty  imposed  by  section  11  of  the  copyright  act  of  February  8,  1831  (4  U.  S» 
Stats,  at  LArge,  488),  for  putting  the  imprint  of  a  copyright  upon  a  work  not  legally  copy- 
righted, and  given  by  the  act  to  '*  the  person  who  shall  sue  for  the  same,"  cannot  be  recovered 
in  the  name  of  more  than  one  person.  Ferrett  v,  Atwill,  1  Blatch.,  151 ;  4  N.  Y.  Leg.  Obs., 
215. 

§  140. burden  of  proof— Eyidence.— Where  the  onus  probandi  is  thrown  on  the 

claimant,  in  an  instance  or  revenue  cause,  by  sl  prima  f<icie  case  made  out  on  the  part  of  the 
prosecutor,  and  the  claimant  fails  to  explain  the  difficulties  of  the  case,  by  the  production  of 
papers  and  other  evidence,  which  must  be  in  his  possession  or  under  his  control,  condemna- 
tion follows  from  the  defects  of  testimony  on  the  part  of  the  claimant  The  Luminary,  8 
Wheat.,  407. 

§  147.  In  proceedings  under  a  penal  statute  the  right  to  a  decree  of  forfeiture  must  b& 
made  out  strictiasimi  juris.  •  No  presumptions  or  conclusions  are  allowable,  unfavorable  to 
the  claimants,  unless  based  on  clear  and  indisputable  facts,  and  sustained  and  demanded  by 
the  positive  and  explicit  requirements  of  the  law.  United  States  v.  Steamboat  Henry  C. 
Homeyer,  2  Bond,  217. 

§  148.  One  who  asserts  that  another  has  forfeited  a  lejgal  right  secured  to  him  in  due  form 
of  law,  for  the  purpose  of  defeating  his  enjoyment  of  that  right,  must  make  out  the  point 
clearly  and  satisfactorily,  because  the  law  does  not  favor  an  abandonment,  and  throws  upon 
the  party  who  seeks  to  obtain  the  benefit  of  a  forfeiture  the  burden  of  proving  it  beyond  all 
reasonable  question.    McCormick  v,  Seymour,  2  Blatch.,  240. 

§  149.  In  suits  for  penalties  or  forfeitures,  where  a  prima  facie  case  is  made  out  by  the 
government,  the  burden  of  explanation  is  thrown  upon  the  claimant.  The  Governor  Cush- 
man,  1  Biss.,  490. 

§  150.  A  party  who  offers  an  excuse  for  violating  a  penal  statute  must  make  out  the  vis 
major  under  which  he  shelters  himself,  so  as  to  leave  no  reasonable  doubt  of  his  innocence. 
The  Brig  Struggle,  9  Cr.,  71. 

g  151.  The  fourth  section  of  the  act  of  1820,  referring  to  the  act  of  1818,  and  that  referring 
again  to  the  revenue  acts  of  the  United  States,  as  to  the  mode  of  suing  for  and  recovering 
penalties  and  forfeitures,  does  not,  by  implication,  adopt  the  seventy-first  section  of  the  col- 
lection act  of  1799,  as  to  the  onus  probandi  being  thrown  on  the  claimant  on  seizures  under 
the  act.    The  Schooner  Abigail,  8  Mason,  881. 

§  152.  No  individual  should  be  punished  for  a  violation  of  law  which  infiicts  a  forfeiture 
of  property,  unless  the  offense  shall  be  established  beyond  a  reasonable  doubt.  This  is  a  rule 
which  governs  a  jury  in  all  criminal  prosecutions,  and  the  rule  is  no  less  proper  for  the  gov- 
ernment of  the  court  when  exercising  a  maritime  jurisdiction.  United  States  v.  The  Brig 
Burdett,  9  Pet,  682. 

g  158.  On  an  information  for  forfeiture  of  goods,  subject  to  ad  valorem  duty,  the  appraise- 
ment of  the  public  appraisers  is  a  necessary  and  preparatory  proceeding,  and  is  prima  facie 
evidence.    United  States  v.  Fourteen  Packages  of  Pins,  Gilp.,  285. 

g  154.  An  inf(  rmer  who  receives  one-half  the  penalty  on  conviction  is,  notwithstanding,  a 
competent  witness.    United  States  t;.  Patterson,  8  McL.,  299. 

g  155.  An  officer  of  the  customs  who  has  assisted  in  the  seizure  of  goods  for  violation  of 
the  revenue  laws  is  a  competent  witness  on  a  suit  for  the  forfeiture  of  such  goods.  United 
States  t;.  Twenty-five  Cases  of  Cloths,  Crabbe,  356. 
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SEIZURE.  §g  156-166. 

III.  Seizure. 

[See  MABimiE  Law;  RxvonTX.] 

§  156.  Taliditjof — What  constitutes. —  A  seizure  to  be  valid  must  be  open,  visible,  con- 
tinuous and  persisted  in  until  the  property  seized  is  transferred  to  the  custody  of  the  law.  A 
superior  physical  force  is  not  necessary  to  be  employed  if  there  is  a  voluntary  acquiescence 
in  the  seizure  and  dispossession ;  but  the  parties  must  understand  that  they  are  dispossessed 
and  no  longer  at  liberty  to  exercise  dominion  on  board  the  ship.  The  Josef  a  Segunda,*  10 
Wheat..  812. 

§157.  A  seizure  to  be  effectual  must  be  followed  by  subsequent  prosecution  or  proceed- 
ings. A  seizure  voluntarily  abandoned  loses  all  its  validity*and  becomes  a  complete  nullity. 
Ibid. 

§  158.  By  seizure,  in  the  ninth  section  of  the  act  of  congress  of  1799  (1  Stat,  at  Large,  76),  Is 
meant  any  taking  possession  of  the  thing  forfeited  by  virtue  of  a  warrant  or  other  legal 
authority,  for  the  purpose  of  enabling  the  proper  court  to  inquire  into,  and  to  adjudicate 
upon,  the  cause  of  forfeiture.    The  Washington,*  7  Law  Rep.  (N.  8.),  497. 

g  159.  Before  property  can  be  condemned  upon  a  forfeiture,  in  rem,  there  must  be  a 
seizure ;  and  this  seizure  must  be  alleged.  Evidence  of  communications  between  the  collector 
of  the  port,  the  secretary  of  the  treasury  and  the  district  attorney,  and  the  filing  of  the  libel 
by  the  district  attorney.  In  conformity  with  the  instructions  of  the  collector,  in  connection 
with  the  fact  that  the  vessel  was,  at  tlie  time,  in  the  collection  district,  and  that  this  was 
known  to  the  collector,  does  not  constitute  a  sufficient  seizure.  The  Schooner  Silver  Spring, 
1  Spr.,  551 ;  17  Law  Rep.,  264. 

§  160. single  act,  not  contlnnons.— A  seizure  to  enforce  a  forfeiture  is  a  single  act 

and  not  continuous.  Hence,  where  a  state  statute  provided  for  the  giving  of  information,  as 
to  the  seizure  of  a  boat  or  vessel  unlawfully  used  in  dragging  clams,  **  to  two  justices  of  the 
peace  of  the  county  where  such  seizure  shall  have  been  made,  held,  that  the  literal  seizure  of 
the  vessel  having  taken  place  in  a  certain  county,  only  the  justices  of  that  county  could  take 
jurisdiction  of  the  case,  and  that  the  conveyance  of  the  vessel,  by  the  persons  making  the 
seizure,  into  another  county,  where  the  same  was  brought  to  land,  did  not  continue  the 
seizure  into  such  county,  so  as  to  give  the  justices  thereof  jurisdiction  of  the  case  under 
the  statute.    Thompson  t7.  Whitmann,  18  Wall.,  457. 

§  161. how  determined. —  The  question  whether  the  seizure  of  a  vessel  as  forfeited  to 

the  United  States  is  rightful  or  tortious  belongs  exclusively  to  the  federal  courts,  and  can 
only  be  determined  by  the  final  decree  of  such  courts  in  all  cases  where  some  law  authorizes 
a  seizure  of  the  subject.  In  the  absence  of  any  such  law  the  rule  would  not  apply.  Slocum 
«.  May  berry,*  2  Wheat,  1. 

§  162.  Who  may  make.— Under  the  act  of  March  2,  1807  (2  Stat,  at  L,  428),  providing  for 
the  forfeiture  of  vessels  or  cargoes  seized  for  being  engaged  in  the  slave  trade,  the  seizure  may^ 
bd  made  by  any  person,  but  the  forfeiture  is  by  the  terms  of  the  act  for  the  use  of  the  United 
States,  and  the  officer  or  person  making  the  seizure  is  entitled  to  no  share  therein.  The 
Josef  a  Segunda,*  10  Wheat.,  812. 

§  163.  At  common  law  any  person  may,  at  his  peril,  seize  for  a  forfeiture  to  the  govern- 
ment, and  if  the  government  adopt  his  seizure,  and  the  property  is  condemned,  he  is  justified. 
By  the  act  of  February  18,  1798,  officers  of  the  revenue  are  authorized  to  make  seizures  of  any 
ship  or  goods  for  any  breach  of  the  laws  of  the  United  States.    Gelston  v,  Hoyt,  3  Wheat.,  248. 

§  164.  Any  citizen  may  seize  any  property  forfeited  to  the  use  of  the  government,  either  by 
the  municipal  law  or  as  a  prize  of  war,  in  order  to  enforce  the  forfeiture;  and  it  depends 
upon  the  government  whether  it  will  act  upon  the  seizure ;  if  it  proceeds  to  enforce  the  for- 
feiture by  legal  process,  this  is  sufficient  confirmation  of  the  seizure.  The  Caledoniana,  4 
Wheat.,  100. 

g  165.  Where  and  how  must  be  made 'to  give  Jarisdictlon.— To  authorize  any  district 
court  of  the  United  States  to  adjudicate  upon  a  cause  of  forfeiture  of  a  ship,  such  ship  must 
be  taken  possession  of,  or  seized  by  the  process  of  the  court ;  and  to  give  such  court  jurisdic- 
tion »to  adjudicate  upon  the  cause  of  forfeiture,  the  first  seizure  or  taking  possession,  by 
some  one  having  legal  authority,  must  be  made  within  the  limits  of  the  district  in  which  the 
court  is  established,  unless  the  first  seizure  is  made  upon  the  high  seas,  in  which  case  the  ship 
must  be  brought  within  such  limits.    The  Washington,*  7  Law  Rep.  (N.  S.),  497. 

g  166.  A  seizure  by  the  marshal,  upon  a  warrant  issued  by  the  court,  is  sufficient,  under  the 
ninth  section  of  the  act  of  congress  of  1799  (1  Stat,  at  Large,  76),  to  enable  the  court  to  ad- 
judicate upon  a  cause  of  forfeiture,  unless  there  has  been  a  prior  legal  seizure  in  some  other 
district,  or  a  seizure  on  the  high  seas,  and  the  property  brought  into  some  other  district.    A 
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seizure  by  a  custom-house  officer  is  not  an  essential  prerequisite  to  give  the  court  authority 
judicially  to  inquire  into  the  cause  of  forfeiture.    IbidL 

§  167.  Befasal  of  seizing^  officer  to  ascertain  the  forfeiture— Remedy  of  claimant.— If 
the  seizing  officer  should  refuse  to  institute  proceedings  to  ascertain  the  forfeiture  of  the  Tea- 
sel seized,  the  district  court  may,  upon  the  application  of  the  aggrieved  party,  compel  the 
officer  to  proceed  to  adjudication,  or  to  abandon  the  seizure.  And  if  the  seizure  be  finally 
adjudged  wrongful,  and  without  reasonable  cause,  he  may  proceed,  at  his  election,  by  a  suit 
at  common  law,  or  in  the  admiralty,  for  damages  for  the  illegal  act.  Slocum  v,  Mayberry,* 
2  Wheat.,  1. 

§  lOS.  Property  seized  and  bonded  can  only  be  seized  for  subsequent  acts.—  Where  prop- 
erty is  seized  as  forfeited  to  the  government,  and  is  bonded  and  returned  to  the  claimants, 
the  lien  of  the  government  thereon  is  gone,  and  it  is  entirely  free  from  liability  to  further 
seizure  for  the  causes  assigned  for  the  forfeiture;  but,  like  any  other  property,  it  may  be 
forfeited  if  subsequent  cause  therefor  arise,  and  such  forfeiture  would  be  solely  by  reason  of 
such  subsequent  cause,  and  would  in  no  manner  affect  the  claim  of  the  government  in  the 
proceeding  in  which  it  was  bonded.  United  States  v.  Eighteen  Barrels  of  High  Wines,  8 
Blatch.,  475. 

§  169.  Liability  of  party  malEing  seizure  — Justification.— A  plea  alleging  a  seizure  for  a 
forfeiture  as  a  justification  should  not  only  state  the  facts  relied  on  to  establish  the  forfeit- 
ure, but  aver  that  thereby  the  property  became  and  was  actually  forfeited,  and  was  seized 
as  forfeited.    Oelston  v.  Hoyt,  8  Wheat.,  246. 

§  1 70.  If  a  suit  be  brought  against  the  seizing  officer  for  a  supposed  trespass  while  the  suit 
for  the  forfeiture  is  depending,  the  fact  of  such  pendency  may  be  pleaded  in  abatement  or  a 
temporary  bar  of  the  action.  If  after  a  decree  of  condemnation,  then  that  fact  may  be 
pleaded  as  a  bar ;  if  after  an  acquittal,  with  a  certificate  of  a  reasonable  cause  of  seizure, 
then  that  may  be  pleaded  aaa  bar.  If  after  an  acquittal,  without  such  certificate,  then  the 
officer  is  without  any  justification  for  the  seizure,  and  it  is  definitely  settled  to  be  a  tortious 
act.  If  to  an  action  of  trespass  in  a  state  court  for  a  seizure,  the  seizing  officer  plead  the  fact 
of  forfeiture  in  his  defense  without  averring  a  lis  pendens^  or  a  condemnation,  or  an  acquittal, 
with  a  certificate  of  reasonable  cause  of  seizure,  the  plea  is  bad ;  for  it  attempts  to  put  in 
issue  the  question  of  forfeiture  in  a  state  court.    Ibid. 

§  171.  Property  was  seized  by  a  collector  of  internal  revenue  for  an  alleged  violation  of 
the  internal  revenue  laws,  and  was  libeled  for  forfeiture  in  the  United  States  district  court, 
the  cause  tried,  verdict  given  for  the  claimant,  and  certificate  of  probable  cause  granted. 
Upon  suit  brought  by  the  claimant  against  the  collector  to  recover  the  value  of  the  property 
80  seized  and  never  returned  to  him,  held^  that  a  certificate  of  probable  cause  is  no  defense  in 
fiuch  an  action  unless  the  collector  shall  have  forthwith  returned  the  seized  goods  to  the 
claimant.    Smith  v,  Averill,*  10  Int.  Rev.  Rec.,  139. 

§  1 72.  A  plea  justifying  a  seizure  and  detention  by  virtue  of  the  seventh  section  of  the  act 
of  1794,  under  the  express  instructions  of  the  president,  must  aver  that  the  naval  or  military 
•force  of  the  government  was  employed  for  that  purpose,  and  that  the  seizor  belonged  to  the 
force  so  employed.  The  seventh  section  of  the  act  was  not  intended  to  apply  except  to  cases 
where  a  seizure  or  detention  coald  not  be  enforced  by  the  ordinary  power,  and  there  was  a 
necessity,  in  the  opinion  of  the  president,  to  employ  naval  or  military  power  for  this  purpose. 
Gelston  r.  Hoyt,  8  Wheat.,  846. 

§  1 78.  Where  a  seizure  is  made  for  a  supposed  forfeiture,  under  a  law  of  the  United  States, 
no  action  of  trespass  lies  in  any  common  law  tribunal  until  a  final  decree  is  pronounced  upon 
the  proceeding  in  rem  to  enforce  such  forfeiture ;  for  it  depends  upon  the  final  decree  of  the 
court  proceeding  in  rem  whether  such  seizure  is  to  be  deemed  rightful  or  tortious,  and  the 
action,  if  brought  before  such  decree  is  made,  is  brought  too  soon.    IhidL 

%  174.  Certificate  of  probable  cause,  when  given.— The  seizure  of  a  vessel,  which,  under 
a  cod-fishing  license,  had  incidentally  caught  mackerel,  is  a  municipal  seizure  expressly  pro- 
vided  for  by  acts  of  congress  as  justifiable,  if  a  certificate  of  probable  cause  is  given ;  and  a 
certificate  of  probable  cause  will  be  given,  if  the  officer  making  the  seizure  acts  in  good  faith, 
and  has  reasonable  grounds  to  suppose  that  the  law  has  been  violated.  United  States  v. 
Schooner  Reindeer,*  14  Law  Rep.,  285. 

§  1 75.  Constructive  seizure,  evidenced  by  stipulation  of  counsel,  is  sufficient  to  authorize 
an  order  for  a  certificate  of  probable  cause  of  seizure  under  the  eighty-ninth  section  of  the 
act  of  congress  of  March  2,  1799  (1  U.  S.  SUt  at  Large,  696).  United  States  v.  Brig  Henry,  4 
Blatch.,  859. 
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IV.  Distribution  of' Proceeds. 

SmoiASY^  In  generaiy  §  116.— Acts  of  1799  and  1843,  §  m.-^  Disputes  as  to  shares,  where 

decided,  g  178. 

§170.  The  proper  practice,  nnder  the  act  of  March  3,  1867  (14  Stat,  at  L.,  546),  is  for  the 
court  to  cause  the  money  in  court  for  fines,  penalties  or  forfeitures,  to  be  paid  to  the  collector, 
to  be  by  him,  after  proper  deductions  have  been  made,  paid  into  the  treasury  and  distributed 
under  the  directions  of  the  secretary  of  the  treasury  to  the  persons  and  in  the  proportions 
prescribed  by  the  court    United  States  v.  George,  §§  179-181. 

§  177.  The  act  of  August  6,  1846,  contains  no  provisions  giving,  to  any  person,  any  share  of 
aoy  forfeiture  for  the  violation  of  that  act,  and  no  provision  respecting  the  disposition  of  the 
proceeds  of  such  forfeiture.  The  provisions  of  the  act  of  1799  refer  solely  to  forfeitures  for  a 
breach  of  the  act  itself,  but  the  act  of  March  2,  1867,  applies  to  the  proceeds  of  all  forfeitures 
incurred  under  the  provisions  of  any  laws  relating  to  the  customs,  and  hence  applies  to  and 
controls  the  disposition  of  forfeitures  under  the  act  of  1846.    Ibid, 

§178.  The  court  having  custody  of  a  fund  derived  from  forfeitures  or  penalties  is  the 
proper  forum  to  entertain  and  decide  disputes  as  to  shares  in  the  fund,  and  to  direct  how  it 
shall  be  distributed,  and  to  what  persons,  under  the  act  of  1867,  under  the  directions  of  the 
secretary  of  the  treasury  as  a  ministerial  officer.    Ibid, 

[NOTB&— See  gg  182-194.] 

UNITED  STATES  v.  GEOROR 
(Circuit  Court  for  New  York:  6  Blatchford,  87-47.    1868.) 

Statement  op  Facts. —  A  judgment  had  been  rendered  against  George  for 
a  large  sum  of  money  for  penalties  incurred  by  a  violation  of  laws  governing 
duties  on  imports.  A  claim  was  made  for  a  share  by  a  person  professing  to 
be  the  informer  through  whom  the  forfeiture  had  been  secured. 

Opinion  by  Blatchford,  J. 

The  first  section  of  the  act  of  March  2,  1867  (14  U.  S.  Stat,  at  Large,  546), 
provides  that,  '^  from  the  proceeds  of  fines,  penalties  and  forfeitures,  incurred 
under  the  provisions  of  the  laws  relating  to  the  customs,  there  shall  be  de- 
ducted such  charges  and  expenses  as  are,  by  law,  in  each  case,  authorized  to 
be  deducted,  and,  in  addition,  in  case  of  the  forfeiture  of  important  merchan- 
dise of  a  greater  value  than  $500,  on  which  duties  have  not  been  paid,  or,  in 
case  of  a  release  thereof,  upon  payment  of  its  appraised  value,  or  of  any  fine 
or  composition  in  money,  there  shall  also  be  deducted  an  amount  equivalent 
to  the  duties  in  coin  upon  such  merchandise  (including  the  additional  duties, 
if  any),  which  shall  be  credited  in  the  accounts  of  the  collector,  as  duties  re- 
ceived, and  the  residue  of  the  proceeds  aforesaid  shall  be  paid  into  the  treas- 
ury of  the  United  States,  and  distributed  under  the  direction  of  the  secretary 
of  the  treasury,  in  the  manner  following,  to  wit:  one-half  to  the  United  States; 
one-fourth  to  the  person  giving  the  information  which  has  led  to  the  seizure, 
or  to  the  recovery  of  the  fine  or  penalty,  and,  if  there  be  no  informer  other 
than  the  collector,  naval  officer  or  surveyor,  then  to  the  officer  making  the 
seizure;  and  the  remaining  one-fourth  to  be  equally  divided  between  the  col- 
lector, naval  officer  and  surveyor,  or  such  of  them  as  are  appointed  for  the 
district  in  which  the  seizure  has  been  made,  or  the  fine  or  penalty  incurred, 
or,  if  there  be  only  a  collector,  then  to  such  collector."  The  section  then  pro- 
vides for  a  different  distribution  where  the  information  is  given  by  the  officer 
of  a  revenue  cutter.  The  fourth  section  of  the  act  repeals  specially  two  sec- 
tions of  two  former  acts,  relating  to  matters  not  involving  any  question  aris- 
ing in  this  case,  and  also  repeals  '^  all  other  laws,  or  parts  of  laws,  inconsistent 
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with,  or  supplied  by,  the  provisions  of  this  act,"  and  then  provides  that  "  the 
secretary  of  the  treasury  shall  prescribe  all  needful  regulations  to  carry  out 
and  enforce  the  provisions  of  this  act." 

§  179.  Terms  and  conBtruction  of  tlie  act  of  congress  of  March  S,  1799y  rela- 
tive to  fines^  forfeitures^  etc.,  and  of  other  a^  on  the  same  subject. 

These  provisions  of  the  act  of  1867  are,  to  some  extent,  a  substitute  for  pro- 
visions contained  in  the  eighty-ninth,  ninetieth  and  ninety-first  sections  of  the 
act  of  March.  2,  1799  (1  U.  s/stat.  at  Large,  695-697).    The  eighty-ninth  sec- 
tion authorizes  the  collector,  within  whose  district  a  seizure  is  made,  or  a  for- 
feiture is  incurred,  for  any  breach  of  that  act,  to  receive  from  the  court  in 
v^hich  a  trial  is  had  of  any  issue  of  fact,  in  any  suit  founded  on  any  such 
breach,  the  sum  recovered,  after  deducting  all  proper  charges,  to  be  allowed 
by  the  court,  and  requires  him,  on  receipt  thereof,  to  pay  and  distribute  the 
same,  without  delay,  according  to  law.    The  ninetieth  section  requires  that 
the  proceeds  of  sales  of  property  condemned  by  virtue  of  the  act,  and  not 
previously  bonded,  shall,  after  deducting  all  proper  charges  allowed  by  the 
court,  be  paid  by  it  to  the  collector  of  the  district  in  which  the  seizure  or  for- 
feiture took  place,  as  directed  in  the  eighty-ninth  section.    The  ninety-first 
section  provides  that  all  fines,  penalties  and  forfeitures  recovered  by  virtue 
of  the  act  (and  not  otherwise  appropriated),  "  shall,  af t^r  deducting  all  proper 
costs  and  charges,  be  disposed  of  as  follows :  one  moiety  shall  be  for  the  use 
of  the  United  States,  and  be  paid  into  the  treasury  thereof,  by  the  collector 
receiving  the  same ;  the  other  moiety  shall  be  divided  between,  and  paid  in 
equal  proportions  to,  the  collector,  and  naval  officer  of  the  district,  and  sur- 
veyor of  the  port,  wherein  the  same  shall  have  been  incurred,  or  to  such  of 
the  said  officers  as  there  may  be  in  the  said  district;  and,  in  districts  where 
only  one  of  the  said  officers  shall  have  been  established,  the  said  moiety  shall 
be  given  to  such  officer;  provided,  nevertheless,  that,  in  all  cases  where  such 
penalties,  fines  and  forfeitures  shall  be  recovered  in  pursuance  of  information 
given  to  such  collector  by  any  person  other  than  the  naval  officer  or  surveyor 
of  the  district,  the  one-half  of  such  nioiety  shall  be  given  to  such  informer, 
and  the  remainder  thereof  shall  be  disposed  of  between  the  collector,  naval 
officer,  and  surveyor,  or  surveyors,  in  manner  aforesaid."    The  section  then 
provides  for  a  different  distribution  where  any  fines,  forfeitures  or  penalties 
incurred  by  virtue  of  the  act  are  recovered  in  consequence  of  any  information 
given  by  any  officer  of  a  revenue  cutter.    By  the  seventh  section  of  the  act 
of  May  28,  1830  (4  U.  S.  Stat,  at  Large,  411),  it  is  provided  that  all  forfeit- 
ures incurred  under  that  act  shall  be  distributed  according  to  the  provisions 
of  the  act  of  March  2,  1799.    The  first  section  of  the  act  of  March  3,  1863 
(12  IT.  S.  Stat,  at  Large,  738),  provides  that  property  forfeited  under  that  sec- 
tion, or  its  value,  shall  be  disposed  of  as  other  forfeitures  for  violations  of  the 
revenue  laws.    The  act  of  1846,  which  is  the  only  act  claimed  to  have  been 
violated  in  the  present  case,  contains  no  provision  giving  any  share  to  any 
person  of  any  forfeiture  for  a  violation  of  that  act,  and  no  provision  respect- 
ing the  disposition  of  the  proceeds  of  such  forfeiture.    I  have  been  unable  to 
find  any  provision  by  statute  respecting  the  disposition  of  the  proceeds  of  a 
forfeiture  under  the  act  of  1846,  or  respecting  shares  in  the  same,  except  the 
provision  in  the  act  of  1867.     The  provisions  of  the  act  of  1799  refer  solely 
to  forfeitures  for  a  breach  of  that  act  itself.    The  act  of  1867,  however,  ap- 
plies to  the  proceeds  of  all  forfeitures  incurred  under  the  provisions  of  any 
laws  relating  to  the  customs.    The  act  of  1846  is  a  law  relating  to  the  customs. 
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On  comparing  the  provisions  of  the  act  of  1799  with  those  of  the  act  of 
1867, in  the  particulars  above  recited,  the  following  results  appear:  In  respect 
to  the  channel  of  distribution  by  the  former  act,  the  court  is  to  pay  the  net 
amount  remaining,  after  the  deduction  of  proper  charges,  to  the  collector  of 
the  district,  and  he  is  to  ''  pay  and  distribute  the  same  without  delay  accord- 
ing to  law; "  by  the  latter  act  it  is  not  provided  to  whom  the  court  shall  pay 
the  net  amount,  but  it  is  provided  that  the  net  amount  shall  "  be  paid  into  the 
treasury  of  the* United  States,  and  distributed  under  the  direction  of  the  sec- 
retary of  the  treasury,"  in  the  proportions  and  to  the  persons  designated  by 
the  act,  the  act  not  stating  by  whom  it  shall  be  paid  into  the  treasury.     The 
secretary  of  the  treasury  is  required  by  the  latter  act  to  distribute  the  amount 
according  to  law  quite-  as  much  as  the  collector  is  required  by  the  former  act 
to  distribute  the  amount  according  to  law.    The  amount  is  required  by  the 
former  act  to  be  distributed  under  the  direction  of  the  collector  quite  as  much 
as  it  is  required  by  the  latter  act  to  be  distributed  under  the  direction  of  the 
secretary  of  the  treasury.    The  provision  in  the  latter  act,  that  the  secretary 
of  the  treasury  shall  prescribe  all  needful  regulations  to  carry  out  and  enforce 
the  provisions  of  the  act  (the  second  and  third  sections  of  which  relate  to  the 
seizure  of  books  and  papers  in  cases  of  fraud  on  the  revenue,  and  to  the  en- 
forcement of  liens  for  freight  on  imported  merchandise  in  the  custody  of  offi- 
cers of  the  customs),  gives  to  the  secretary  no  greater  power,  in  respect  to 
prescribing  regulations  in  reference  to  the  distribution  of  the  proceeds  of  for- 
feitures, than  the  collector  had  in  the  same  respect,  under  the  former  act,  in 
subordination  to  his  superior  officers,  or  than  the  secretary  himself  had  under 
that  act.    The  fourth  section  of  the  act  of  1867  only  repeals  laws  and  parts 
of  laws  that  are  inconsistent  with,  or  supplied  by,  the  provisions  of  the  act  of 
1867.     In  respect  to  forfeitures  for  breaches  of  the  act  of  1799,  the  provision 
of  that  act  which  requires  the  payment  by  the  court  to  the  collector  of  the 
net  proceeds  of  such  forfeitures,  is  not  inconsistent  with,  or  supplied  by,  any 
provision  of  the  act  of  1867.    In  respect  to  such  net  proceeds,  the  proper  con- 
struction of  the  act  of  1867  is,  that  the  court  is  still  to  pay  to  the  collector, 
under  the  eighty-ninth  and  ninetieth  sections  of  the  act  of  1799,  the  amount 
recovered,  after  deducting  all  proper  charges  allowed  by  the  court.    The  col- 
lector is  then  to  deduct,  in  proper  cases,  the  amount  representing  duties  named 
in  the  act  of  1867,  and  any  other  lawful  charges,  and  is  to  pay  the  residue 
into  the  treasury  of  the  United  States.    There  is  nothing  in  the  act  of  1867 
which  takes  away  the  right  given  to  the  collector  by  the  act  of  1799  to  re- 
ceive from  the  court  the  proceeds  of  forfeitures  for  breaches  of  that  act.    So, 
also,  with  regard  to  forfeitures  under  the  acts  of  1830  and  1863,  and  under  any 
other  acts  which  adopt  the  mode  of  disposition  of  forfeitures  prescribed  by 
the  act  of  1799. 

In  regard  to  the  duties  mentioned  in  the  act  of  1867,  the  collector  is  the 
proper  person,  and  the  only  proper  person,  to  ascertain  the  proper  amount 
representing  the  duties,  and  it  is  impossible  that  that  amount  can  be,  as  the 
act  of  1867  requires, ''  credited  in  the  accounts  of  the  collector,  as  duties  re- 
ceived," unless  the  collector  receives  the  amount,  so  as  to  credit  the  United 
States  with  it  in  his  accounts,  as  duties  received.  I  think  that  the  act  of  1867 
intends  that  the  collector  shall  receive  from  the  court  the  whole  amount,  and 
not  merely  an  amount  equal  to  the  duties.  The  act  eyidently  recognizes  the 
then  existing  practice,  and  assumes  that  the  collector  will  receive  from  the 
court  the  proceeds,  less  the  lawful  charges  and  expenses  which  the  court  may 
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allow  to  be  deducted  from  the  proceeds  while  in  couFt,  and,  in  sabstance,  pro- 
vides that  he  shall  ascertain  the  duties,  if  any,  and  retain  them,  and  then,  in- 
stead of  distributing  the  balance  himself,  shall  pay  it  into  the  treasury  of  the 
United  States.  And  there  is  no  reason  for  any  different  mode  of  procedure  in 
the  case  of  a  forfeiture  for  a  violation  of  the  warehousing  act  of  1846,  nor  is 
there  anything  in  the  act  of  1867  to  indicate  that  the  collector  is  not  to  receive 
the  proceeds  of  such  a  forfeiture.  There  may  be  duties  to  be  ascertained  and 
retained  by  the  collector  in  cases  under  the  act  of  1846,  quite  as  much  as  in 
cases  under  the  act  of  1799,  or  under  any  other  customs  act.  The  effect  of  the 
change  made  by  the  act  of  1867,  in  regard  to  the  channel  of  distribution,  is 
merely  to  substitute  the  treasury  of  the  United  States  for  the  coffers  of  the  col- 
lector as  a  place  of  deposit  for  the  money,  when  nothing  is  left  to  be  done  in 
regard  to  it  but  to  distribute  it,  and  to  substithte  the  secretary  of  the  treasury 
for  the  collector  as  the  ministerial  agent  of  distribution.  In  regard  to  the  dis- 
tributees, both  acts  give  the  same  quantum,  one-half,  to  the  United  States;  the 
act  of  1799  divides  the  other  half  equally  among  the  collector,  the  naval  officer 
and  the  surveyor,  except  that,  where  some  person  other  than  the  naval  officer 
or  the  surveyor  is  informer  to  the  collector,  such  informer  receives  a  moiety  of 
such  other  half,  and  the  other  moiety  thereof  is  divided  equally  among  the  col- 
lector, the  naval  officer  and  the  surveyor;  the  act  of  1867  gives  one-fourth  of 
the  whole  to  the  informer,  and,  if  there  be  no  informer  other  than  the  collector^ 
the  naval  officer  or  the  survej^^or,  then  to  the  officer  making  the  seizure,  and 
directs  that  the  remaining  one-fourth  shall  be  equally  divided  among  the  col- 
lector, the  naval  officer  and  the  surveyor.  Where  an  officer  of  a  revenue  cutter 
is  the  informer,  the  distributees  and  their  shares  are  the  same  under  the  twa 
acts. 

Such  being  the  state  of  the  law  on  this  subject,  and  the  money  before  named 
being  in  court,  in  this  case,  D.  Henry  Burtnett  presents  a  petition  to  this  court, 
setting  forth  that  he  is  the  person  who  gave  the  information  which  led  to  the 
recovery  in  this  case ;  that  he  claims  an  interest,  as  informer,  in  said  money ; 
that  five  other  persons,  named  Davis,  "Webster,  Wiggin,  Giles  and  Hefflin,  also 
claim  to  have  given  information  of  the  character  aforesaid,  and  claim  to  be 
informers  herein ;  and  that  the  petitioner  has  served  notice  of  his  claim  as  such 
informer  on  the  collector  and  on  the  United  States  attorney.  The  prayer  of 
the  petition  is  that  the  court  will  refer  it  to  a  commissioner  of  the  court,  to 
take  proof  of  the  facts  and  of  the  respective  claims  and  rights  of  the  several 
persons  claiming  to  be  the  informers  herein,  as  such  claimants,  and  report  the 
same  to  this  court,  with  his  opinion  thereon,  as  to  who  is  or  are  the  informer 
or  informers  herein.  Notice  of  the  presentation  of  the  petition  has  been  served 
on  the  United  States  attorney,  and  on  the  collector,  and  on  the  other  persona 
named  as  claiming  to  be  informers.  It  is  contended  on  the  part  of  the  peti- 
tioner that  the  court  has  jurisdiction  to  determine  the  question  as  to  who  is  or 
are  the  person  or  persons  entitled,  as  informer  or  informers,  to  share  in  the 
money.  The  attorney  for  the  United  States  denies  the  jurisdiction  of  the  court 
and  contends  that,  under  the  act  of  1867,  the  secretary  of  the  treasury  has  the 
exclusive  power  to  determine  who  is  the  informer.  On  the  part  of  the  peti- 
tioner it  is  urged  that,  independently  of  the  act  of  1867,  the  court  has  inherent 
jurisdiction  to  determine  all  claims  to  moneys  which  are  in  court,  and  that 
such  jurisdiction  is  not  taken  away  by  the  act  of  1867;  that,  under  the  act  of 
1799,  and  kindred  acts,  it  has  always  been  held  by  the  courts  of  the  United 
States  that  they  have  jurisdiction*to  examine  and  decide  contested  claims  to 
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the  proceeds  of  forfeitures  under  the  act,  while  such  proceeds  are  still  in  court, 
and  to  direct  in  what  manner  they  shall  be  distributed;  that,  it  having  been 
so  held  in  respect  to  the  act  of  1799,  there  is  nothing  in  the  act  of  1867  taking 
away  or  affecting  such  jurisdiction;  that  the  act  of  1867  confers  no  authority 
on  the  secretary  of  the  treasury  to  determine  or  adjudicate  who  the  informer 
is  in  case  of  a  dispute;  that,  in  such  a  case,  a  resort  must  be  had  to  a  proper 
judicial  tribunal ;  that  the  secretary  of  the  treasury  has  no  judicial  functions ; 
and  that  the  act  of  1867  merely  makes  him,  instead  of  the  collector,  the  min- 
isterial oflBcer  for  paying  over  the  money  to  such  persons  as  the  proper  judi- 
cial tribunal  declares  are  entitled  to  it  under  that  act. 

§  180.  The  p^'oper  p^^actice  under  the  act  of  1867  is  for  the  court  to  cause  the 
money  in  court  for  finesy  ^penalties  or  forfeUures  to  he  paid  to  the  collector y  to  be 
ly  hiniy  after  proper  deductions  have  been  madey  paid  into  the  treasury  and  dis' 
iributed  under  the  directions  of  the  secretary  of  the  treasury  to  the  persons  and 
in  the  proportions  prescribed  by  the  court, 

A  similar  question  came  before  the  circuit  court  of  the  United  States  for  the 
district  of  New  Jersey,  in  1824,  in  the  case  of  Westcot  v,  Bradford,  4  Wash., 
492.  In  that  case  there  was  a  forfeiture  decreed  by  the  district  court  for  New 
Jersey  of  certain  property  for  violations  of  the  act  of  1799.  While  the  pro- 
ceeds of  the  forfeiture  were  in  that  court,  Bradford  presented  to  it  a  petition 
setting  forth  that  the  condemnation  took  place  in  pursuance  of  information 
given  by  him  to  the  collector,  and  praying  for  the  payment  to  him  of  the  in- 
former's share, — one-quarter, —  given  by  the  ninety-first  section  of  the  act. 
The  district  court  made  a  decree  establishing  the  claim  of  Bradford  as  in- 
former,  and  directing  that  the  money  in  court  be  paid  to  the  then  collector,  to 
be  disposed  of  by  him  as  directed  by  the  decree.  The  decree  disposed,  finally, 
of  the  whole  fund  remaining  in  court,  as  concerned  all  the  parties  interested 
in  it, —  the  United  States,  the  collector  who  made  the  seizure  and  the  in- 
former,—  leaving  nothing  to  be  done  but  to  execute  the  decree.  The  collector 
appealed  to  the  circuit  court  from  the  decree.  The  circuit  court  held  that  the 
petition  of  Bradford  was  an  original  suit  from  the  decree  in  which  an  appeal 
would  lie.  An  objection  was  taken  in  the  circuit  court  to  the  power  of  the  • 
district  court  to  direct  a  distribution  of  the  proceeds  of  the  forfeiture  remain- 
ing in  court.  This  objection  was  put  on  the  ground  that  the  eighty-ninth  sec- 
tion of  the  act  of  1799,  which  authorized  the  collector  to  receive  from  the 
court,  or  its  ofllcer,  the  suras  recovered,  after  deducting  costs  and  charges,  and 
enjoined  upon  him  the  duty  of  making  the  distribution,  was  imperative  on  the 
court,  and  ousted  its  general  jurisdiction  to  make  the  distribution.  But  the 
court  (Mr.  Justice  Washington  delivering  the  opinion)  held  that  the  eighty- 
ninth  section  merely  pointed  out  the  officer  who  was  to  receive  the  money 
from  the  court  and  who  was  to  distribute  it  where  no  dispute  existed  respect- 
ing the  distribution ;  that  the  jurisdiction  of  the  court  to  examine  into  con- 
tested claims  to  the  money  while  under  its  control,  and  to  direct  the  collector 
in  what  manner  it  was  to  be  distributed,  was  not  taken  away  or  even  impliedly 
affected;  and  that  if,  upon  general  principles,  this  could  be  questioned,  the 
point  was  directly  settled  in  the  case  of  Jones  v.  Shore,  1  Wheat.,  462.  The 
decree  of  the  district  court  was  affirmed  so  far  as  it  directed  how  the  funds  in 
court  should  be  distributed. 

In  the  case  of  Jones  v.  Shore,  the  fund  was  in  the  circuit  court  as  the  pro- 
ceeds of  a  penalty  or  forfeiture,  under  the  embargo  act  of  December  22,  1807 
(2  U.  S.  Stats,  at  Large,  451),  and  was  required  by  the  sixth  section  of  the  act 
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of  January  9, 1808  (id.,  454),  to  be  distributed  and  accounted  for  in  the  man- 
ner prescribed  by  the  act  of  1799.  A  contest  as  to  shares  in  the  fund  was 
brought  before  the  circuit  court.  The  case  went  to  the  supreme  court  on  a 
division  of  opinion.  That  court  directed  that  the  money  in  the  circuit  court 
be  paid  to  the  collector,  with  directions  to  him  as  to  how  he  should  distribute 
it.    This  was  in  1816. 

In  the  case  of  McLane  v.  The  United  States,  5  Pet.,  404,  the  supreme  court 
say :  *'  Where  a  sentence  of  condemnation  has  been  finally  pronounced  in  a 
case  of  seizure,  the  court,  as  an  incident  to  the  possession  of  the  principal  cause, 
has  a  right  to  proceed  to  decree  a  distribution  of  the  proceeds,  according  to 
the  terms  prescribed  by  law;  and  it  is  a  familiar  practice  to  institute  proceed- 
ings of  this  nature  wherever  a  doubt  occurs  as  to  the  rights  of  the  parties  who 
are  entitled  to  share  in  the  distribution."  The  same  doctrine  was  held  in  The 
Josefa  Segunda,  10  Wheat.,  312,  323,  324. 

In  Hooper  v.  Fifty-one  Casks  of  Brandy,  Daveis,  271,  the  district  court  for 
Maine  (Ware,  J.)  entertained  the  petition  of  an  informer  for  a  share  of  the  pro- 
ceeds of  a  forfeiture  incurred  under  the  act  of  1799,  the  collector  and  surveyor 
being  the  adverse  parties,  and  sustained  the  claim  of  the  informer.  The  court, 
in  its  opinion,  expressly  upholds  its  jurisdiction  on  the  authority  of  the  cases 
in  4  Washington  and  6  Peters. 

In  the  case  of  The  United  States  v.  Fifty  Thousand  Cigars,  Ms  parte  Smith 
(vol.  2  Internal  Kevenue  Eecord,  page  108),  the  district  court  for  Massa- 
chusetts (Lowell,  J.)  entertained  petitions  filed  by  several  persons  claiming 
shares,  as  informers,  in  the  proceeds,  in  court,  of  forfeitures  incurred  under 
the  act  of  1799,  and  made  a  decree  that  one  of  them  was  entitled,  as  informer, 
to  one-fourth  of  the  fund. 

§  18  !•  The  court  having  custody  of  a  fund  derived  from  forfeitures  or  pen- 
alties  ie  the  proper  forum  in  which  should  he  settled  the  claims  of  informers 
and  others  to  that  fund. 

This  jurisdiction  being  well  established,  there  is  nothing  in  the  act  of  1867. 
which  takes  it  away,  or  which  confers  on  the  secretary  of  the  treasury  any 
more  power  to  decide  disputed  claims  to  the  fund  than  the  collector  had  under 
the  act  of  1799.  The  judicial  tribunal  which^has  the  custody  of  the  fund  is 
the  proper  forum  to  entertain  and  decide  disputes  as  to  shares  in  the  fund,  and 
to  direct  how  it  shall  be  distributed,  and  to  what  persons,  under  the  act  of 
1867,  under  the  direction  of  the  secretary  of  the  treasury,  as  a  ministerial 
officer. 

To  this  end  it  is  proper  to  refer  the  matter  to  a  commissioner  of  the  court, 
for  the  taking  of  testimony  on  the  part  of  all  parties  concerned,  and  for  a 
report.  On  the  coming  in  of  the  report,  the  court  will  make  such  decree  as  is 
warranted  by  the  facts,  in  regard  to  the  subject-matter  of  the  petition,  and 
will  direct  the  money  to  be  paid  over  to  the  collector,  and  to  be  by  him,  sub- 
ject to  the  provisions  of  the  act  of  1867,  paid  into  the  treasury  of  the  United 
States,  and  to  be  then  distributed,  under  the  direction  of  the  secretary  of  the 
treasury,  to  the  persons,  and  in  the  proportions,  prescribed  by  the  decree  of 
this  t5ourt.  The  hearing  before  the  commissioner  will  be  on  notice  to  all  par- 
ties having  any  claim  to  the  fund. 

§  182.  Bj  whom  distributed.^  "  Fines  "  imposed  for  obstructing  officers  of  the  custom,  as 
well  as  <*  penalties,*'  under  the  act  of  March  2, 1799,  are  to  be  received  and  distributed  by  tho 
collector  of  the  customs.    Ex  parte  Marquand,  2  Grail.,  552. 
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§183.  Interest  of  United  States. —  Upon  the  seizure  and  condemnation  of  a  vessel  for 
violation  of  the  act  of  congress  of  February  28,  1806,  **to  suspend  the  commercial  inter- 
course between  the  United  States  and  certain  parts  of  the  island  of  San  Domingo,"  the  United 
States  are  interested  only  in  one-half  of  the  forfeiture.  United  States  v.  Yeaton,  2  Or.  C. 
G,73. 

§  184.  Collectors,  rights  of. —  No  ofl9cer  of  the  customs  is  debarred  from  receiving  a  dis- 
tributive share  of  fines,  penalties  and  forfeitures,  by  the  act  of  February  11, 1846,  allowed  by 
previous  laws,  in  consequence  of  having  received  his  maximum  of  compensation  allowed  by 
the  law.    Hooper  v.  F^y-one  Casks  of  Brandy,  Dav.,  870;  6  N.  Y.  Leg.  Obs.,  302. 

§  185.  What  is  receded  by  the  officers  of  the  customs  for  forfeitures  constitutes  no  part 
of  the  emoluments  to  which  the  limitation  of  the  maximum  is  applied.    Ibid, 

g  186.  The  acts  of  1802,  March,  1822  and  1838,  regulating  the  compensation  of  collectors 
of  the  port,  do  not  deprive  such  officers  of  their  shares  in  fines,  penalties  and  forfeitures. 
They  are  allowed  to  claim  such  shares  in  addition  to  the  annual  compensation.  Hoyt  v. 
United  States,  10  How.,  109. 

§  187.  Whatever  is  reserved  to  the  government  out  of  a  forfeiture  is  reserved  as  well  for 
the  seizing  officer  as  for  itself;  and  is  distributed  accordingly.  The  government  has  no  au- 
thority under  its  existing  laws  to  release  the  collector's  share  as  such,  and  yet  to  retain  to 
itself  the  other  part  of  the  forfeiture.    McLane  v.  United  States,  6  Pet.,  404. 

§188.  when  vacating  office  before  Judgment  or   forfeitare.— A  collector  of  the 

customs,  who  makes  a  seizure  of  goods  for  an  asserted  forfeiture,  and  before  the  proceedings 
in  rem  are  consummated  by  a  sentence  of  condemnation  is  removed  from  office,  acquires  an 
inchoate  right  by  the  seizure,  which  by  the  subsequent  decree  of  condemnation  gives  him  an 
abeolut^e  vested  right  to  his  share  of  the  forfeiture  under  the  collection  act  of  March,  1799. 
Van  Neea  v,  Buel,  4  Wheat.,  74. 

g  189.  A  bond  was  given  to  J.  S.,  the  collector  of  the  district  of  Petersburg,  Va.,  under  the 
second  section  of  the  embargo  act  of  December  22,  1807,  and  the  bond  being  forfeited,  suit 
was  instituted  upon  it  in  the  district  court  by  the  collector.  Before  judgment  was  obtained 
J.  S.  died,  and  T.  S.,  his  deputy  collector,  continued  in  the  discharge  of  the  duties  of  the 
office  until  December  14,  1811.  On  November  30, 1811,  judgment  was  rendered  for  the  penalty 
of  the  bond  against  one  of  the  co-obligors.  On  November  26,  1811,  J.  J.  was  appointed  col- 
lector for  the  same  port,  but  did  not  qualify  until  the  14th  of  December,  1811.  The  defendant 
obtained  a  writ  of  error  to  the  judgment  of  the  district  court,  and  the  judgment  of  the  dis- 
trict court  was  affirmed  in  the  court  above.  The  amount  of  the  penalty  of  the  bond  was  then 
paid  into  the  circuit  court,  and  thereupon  T.  S.,  executor  of  J.  S.,  filed  his  petition,  claiming 
a  moiety  of  the  amount  so  paid,  which  the  law  directed  to  be  distributed  among  the  revenue 
officers  of  the  district  where  the  penalty  was  incurred.  Heldt  that  the  proportion  of  the  penalty 
given  to  the  collector  belonged  to  the  collector  who  was  in  office  when  the  bond  was  given, 
and  who  had  prosecuted  it  to  judgment,  and  not  to  the  collector  who  happened  to  be  in  office 
wh«:i  the  money  was  paid.     United  States  v.  Jones,  1  Marsh.,  285. 

§  190.  The  personal  representatives  of  a  deceased  collector  and  surveyor,  who  was  such  at 
the  time  of  the  seizure  being  made,  or  prosecution  or  suit  commenced,  and  not  his  successor 
in  office,  are  entitled  to  that  portion  of  fines,  forfeitures  and  penalties,  which  is,  by  law,  to 
be  distributed  among  the  revenue  officers  of  the  district  where  they  were  incurred.  And 
where  there  was  no  naval  officer  in  the  district,  the  division  was  adjudged  to  be  made  in 
equal  proportions  between  the  collector  and  surveyor.    Jones  v.  Sliore,  1  Wheat.,  462. 

§  191.  Officers  of  reyeone  cntter. —  It  is  not  necessciry  that  the  officers  of  a  revenue  cutter 
should,  when  they  give  the  information  against  a  vessel  for  a  violation  of  the  non-intercourse 
law,  make  a  claim  for  a  part  of  the  forfeiture ;  or  that  they  should  take  any  part  in  the  prose- 
cution of  the  case,  to  entitle  them  to  a  portion  of  the  proceeds.  Sawyer  v.  Steele,  8  Wash.,  464. 
§  192.  Informers. — In  an  admiralty  seizure  cause,  the  court  cannot  award  a  proportion  of 
the  proceeds  of  the  property  condemned  to  informers,  unless  the  case  be  within  some  statute 
provision.  But  it  will  allow  compensation  for  expenses  incurred  in  securing  and  preserving 
the  property.     Ex  parte  Gaboon,  2  Mason,  85. 

§  193.  Inspector  entitled  to  informer's  share,  when. —  When  a  seizure  is  made  by  a  col- 
lector under  the  collection  act  of  March  8,  1799,  in  pursuance  of  information  given  by  an  in- 
Hpector  of  the  customs,  the  inspector  is  entitled  to  the  informer's  share  of  the  forfeiture. 
Hooper  v.  Fifty-oue  Casks  of  Brandy,  Da  v.,  870^,  6  N.  Y.  Leg.  Obs.,  303. 

§  194*  Waiver  of  fight  to  share.—  The  consent  of  the  plaintiffs,  in  an  action  of  indebitatus 
aasumpgit,  for  one-half  a  forfeiture  incurred  by  a  violation  of  the  non-intercourse  law,  that 
the  vessel  should  be  sent  from  the  district  of  Delaware  to  the  district  of  Pennsylvania,  or  a 
disavowal  by  them  of  having  instituted  this  suit,  does  not  constitute  a  waiver  of  their  right 
to  their  share  of  the  forfeiture.  Sawyer  v,  Steele,  3  Wash.,  464. 
Vol.  XXIV  — 26  401 


§§  19a-203.  PENALTIES  AND  FORFEITURES. 


Y.  Kemission  Aim  Pabdon. 

8X7MMABT—  After  judgment  §  196 ;  right  of  informer  under  act  of  1866,  §  196.—  Before  judg- 
ment^ §  Wl,^By  the  secretary  of  the  treasury,  g§  198-201.—  Conviction  and  pardon  a  bar 
to  suit,  §§  302,  203. 

g  195.  The  president's  power  to  pardon  and  remit  fines  and  penalties,  after  a  judgment 
ordering  a  portion  of  a  fine  to  be  paid  to  a  private  citizen  as  informer,  is  limited  to  a  remis- 
sion of  the  share  of  the  government  only,  and  is  inoperative  to  divest  an  interest  vested  by 
such  judgment  in  the  citizen.    United  States  v.  Harris,  g§  204,  20o. 

§  196.  Prior  to  the  amended  internal  revenue  act  of  1866  (14  Stat,  at  L.,  146),  the  interest 
of  an  informer  in  a  judgment,  procured  upon  his  information,  for  a  fine  or  penalty,  vested 
immediately  upon  the  rendering  of  the  judgment  in  his  favor,  and  the  change  made  by  the 
above  act  does  not  affect  the  rights  of  an  informer  vested  before  its  passage.    Ibid, 

%  197.  It  seems  that  before  judgment  rendered  in  a  suit  for  a  fine  or  penalty,  where  the 
prosecution  is  wholly  in  the  name  of  the  United  States,  the  president  has  the  power  to  pardon 
and  remit  the  fine  notwithstanding  the  interest  of  an  informer  in  the  suit.     Ibid, 

§  198.  Under  section  5294,  Revised  Statutes  United  States,  the  secretary  of  the  treasury  has 
power  to  remit  fines  or  penalties  provided  for  in  laws  relating  to  steam  vessels,  or  discontinue 
any  prosecution  to  recover  penalties  denounced  in  such  laws,  and  thus  cut  off  the  rights  of 
an  informer,  except  where  the  informer's  share  of  the  penalty  shall  have  been  determined  by 
a  court  of  competent  jurisdiction  prior  to  the  application  for  the  remission  of  the  penalty. 
The  provisions  of  the  above  section  are  valid  and  not  unconstitutional  as  infringing  on  the 
pardoning  power  vested  in  the  president.    The  Laura,  g§  206-208. 

§  199.  Congress  having  power  to  impose  a  penalty  may  provide  for  its  remission  by  vesting 
the  power  in  the  secretary  of  the  treasury  of  remitting  a  fine  or  penalty,  or  of  discontinuing 
a  suit  for  its  enforcement.    Ibid, 

§  200.  The  power  of  the  secretary  of  the  treasury  under  section  5294,  Revised  Statutes 
United  States,  to  remit  a  fine  or  penalty  after  suit  brought,  is  not  restricted  to  cases  where  the 
suit  is  by  the  United  States  and  under  the  control  of  its  officers,  nor  is  the  power  of  the  secre- 
tary to  discontinue  prosecutions  limited  to  prosecutions  brought  by  the  United  States.    Ibid. 

§  201.  Within  the  meaning  of  section  5294,  Revised  Statutes  United  States,  which  pro- 
vides that  "  all  rights  granted  to  informers  by  such  laws  shall  be  subject  to  the  secretary's 
power  of  remission,"  a  libelant  is  none  the  less  an  informer  because  he  sues  in  his  own  name, 
and  is  entitled  to  the  whole  penalty.  The  object  of  the  statute  was  to  provide  in  favor  of  the 
party  incurring  the  penalty  a  mode  of  mitigating  it,  and  the  mischief  sought  to  be  remedied 
is  the  same  whoever  is  to  receive  the  penalty.    Ibid, 

§  202.  A  conviction  for  conspiracy  to  defraud  the  revenue  under  section  5440,  Revised  Stat- 
utes United  States,  is  a  bar  to  a  civil  suit  for  penalties  for  the  same  acts  under  section  8296» 
Revised  Statutes  United  States.    United  States  v,  McKee,  §g  209,  210. 

§  208.  A  pardon  by  the  president  for  an  offense  is  a  bar  to  a  civil  suit  for  a  penalty  incurred 
by  the  same  acts  which  constituted  the  offense  for  which  the  pardon  was  granted.    Ibid, 

[NoT£S.—  See  §§  21 1-242.] 

UNITED  STATES  v.  HARRIS. 
(District  Court  for  Kentucky:  1  Abbott,  110-119.    1866.) 

Opinion  by  Ballabd,  J. 

Statement  of  Facts. —  On  March  15,  1866,  J.  G.  Harris  was  conyioted  of 
having  in  his  possession  merchandise  subject  to  duty  for  the  purpose  of  selling 
the  same  with  the  design  of  avoiding  the  payment  of  duties  imposed  thereon, 
and  also  of  the  offense  of  selling  cigars,  not  being  the  manufacturer  thereof, 
upon  which  the  duties  imposed  by  law  had  not  been  paid,  with  the  knowledge 
thereof. 

On  the  same  day,  the  court  rendered  judgment  against  the  convict,  that  he 
pay  a  fine  to  the  United  States  of  $500  on  account  of  the  first  offense,  and  $100 
for  the  second  offense,  in  all  $600.  On  the  motion  of  the  district  attorney,  the 
convict  was  not  committed  to  prison  until  the  fine  should  be  paid,  but  a  capias 
was  awarded  against  him. 
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On  the  next  day,  March  16,  John  M.  Hewitt  was,  by  the  judgment  of  the 
court,  ascertained  to  be  the  first  informer  of  the  matters  whereby  the  fine  im- 
posed  on  account  of  the  first  offense  was  incurred,  and  the  judgment  rendered 
on  the  day  previous  was  so  far  modified  that  one  moiety  of  said  fine,  to  wit, 
$250,  was  adjudged  to  be  for  the  use  of  said  Hewitt,  and  the  remainder  for 
the  use  of  the  United  States. 

On  April  15th,  the  president  of  the  United  States,  by  his  deed  of  pardon, 
which  recites  that  the  said  Harris  had  been  "  sentenced  to  pay  a  fine  of  $600," 
remitted  to  him  the  payment  of  two-thirds  of  the  same. 

The  marshal,  who  at  this  time  had  in  his  hands  said  capiasj  assuming  that 
the  pardon  was  fully  effective  to  discharge,  according  to  its  tenor,  the  defend- 
ant from  the  payment  of  $400  of  said  fine,  and  that  the  defendant  had  a  right, ' 
under  the  laws  of  the  state  of  Kentucky,  wtich  have  been  adopted  by  the 
United  States,  to  replevy  the  judgment,  allowed  the  defendant  to  give  his  bond, 
with  Walter  C.  Whittaker  and  others,  sureties,  dated  May  14:th,  whereby  the 
parties  undert6ok  to  pay,  three  months  after  date,  $253,  with  interest  from 
date.  This  sum  is  just  equal  to  one-third  of  the  fine  and  the  costs  of  prosecu- 
tion. This  bond  was  subsequently  satisfied  by  the  payment  into  court,  on 
December  17,  of  $261.40. 

And  now  R.  M.  Moseby,  the  assignee  of  the  informer,  has  moved  the  court 
that  the  whole  sum  adjudged  to  the  informer  by  the  judgment  of  March  16, 
1866,  be  paid  to  him  out  of  the  fund  in  court,  with  interest  from  May  14th,  the 
date  .of  the  replevin  bond.  This  motion  assumes  for  its  basis  that  the  presi- 
dent had  no  right  to  remit  any  portion  of  the  fine  previously  adjudged  to  the 
informer,  and  that  the  informer  is,  therefore,  entitled  to  his  whole  share,  just 
as  if  no  remission  had  taken  place. 
§  204*  Power  of  iJie  president  to  remit  fines. 

The  question  presented  by  this  motion  is  an  exceedingly  interesting  and  im- 
portant one.  It  involves  a  consideration  of  the  power  of  the  president,  under 
the  constitution  of  the  United  States,  to  remit  fines,  and,  so  far  as  I  am  informed, 
it  has  never  been  determined  by  either  the  supreme  court  or  by  any  circuit 
court  of  the  United  States.  I  would,  therefore,  gladl}^  avoid  its  decision  if  I 
could;  but  every  view  which  I  take  of  the  motion  submitted  only  confirms 
me  in  the  conviction  that  the  question  suggested  is  directly  involved,  and  that 
its  determination  can  in  no  way  be  shunned.  But  whilst  I  approach  its  con- 
sideraktion  with  unfeigned  difSdence,  fully  impressed  with  the  responsibility 
which  every  judge  must  feel  when  he  is  obliged  to  determine  any  matter  con- 
cerning the  limit  which  the  constitution  has  imposed  on  any  departm.ent  of 
the  goTernment,  I  have  no  disposition  to  shrink  from  the  performance  of  a 
duty  which  I  conceive  is  clearly  enjoined  on  me.  Without,  therofore,  any 
further  apology,  I  proceed  to  announce  the  conclusion  to  which  I  have  ar- 
rived, and  to  assign  some  of  the  reasons  on  which  it  is  founded. 

By  section  41  of  the  act  of  June  30,  1864,  commonly  called  the  internal 
revenue  act,  under  which  this  conviction  was  had,  it  is  provided  that  ^'  all 
fines,  penalties  and  forfeitures  which  may  be  incurred  or  imposed  by  virtue 
of  this  act  shall  he  sued  for  and  recovered  in  the  name  of  the  United  States, 
in  any  proper  form  of  action,  or  by  any  appropriate  form  of  proceeding; 
-  .  .  and  when  not  otherwise  or  differently  provided  for,  one  moiety  thereof 
shall  be  to  the  use  of  the  United  States,  and  the  other  moiety  to  the  use  of 
the  person,  to  be  ascertained  by  the  judgment  of  the  court,  who  shall  first 
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inform  of  the  cause,  matter  or  thing  whereby  any  snch  fine,  penalty  or  for- 
feiture was  incurred."    A  similar  provision  is  also  to  be  found  in  section  179. 

It  has  already  been  stated  that  by  judgment  of  this  court,  rendered  March 
16,  1866,  John  M.  Hewitt  was  ascertained  to  be  the  person  who  first  informed 
of  the  matter,  whereby  the  fine  of  $500  was  incurred,  and  that  one  moiety 
thereof  was  then  adjudged  to  him.  Did  this  judgment  so  vest  this  moiety  in 
him  that  it  could  not  be,  or  rather  was  not,  divested  or  impaired  by  the  par- 
don of  the  president?  This  is  the  question  which  I  now  proceed  to  consider. 
By  section  2  of  article  II  of  the  constitution  of  the  United  States  it  is  de- 
clared that  "  the  president  .  .  .  shall  have  power  to  grant  reprieves  and 
pardons  for  offenses  against  the  United  States,  except  in  cases  of  impeach- 
*  ment."  This  language  is  less  explicit  than  that  employed  in  the  constitution 
of  Kentucky,  and  in  the  constitutions  of  other  states,  to  confer  a  like  power 
on  the  governor.  In  this,  and  in  other  states,  the  governor  is  expressly  em- 
powered to  remit  fines  and  forfeitures,  as  well  as  to  grant  reprieves  and  pardons. 
But  although  this  difference  of  language  might  have  led  to  a  difference  of 
construction  in  respect  to  the  extent  of  the  power  intended  to  be  conferred, 
and  might  have  resulted  in  denying  to  the  president  the  power  of  remitting 
either  fines  or  forfeitures,  such,  in  fact,  has  not  been  its  effect,  for  it  may  be 
considered  as  settled  that  the  power  of  pardon  in  the  president  embraces  all 
offenses  against  the  United  States,  except  cases  of  impeachment,  and  includes 
the  power  of  remitting  fines,  penalties  and  forfeitures.  2  Story,  Const.,  §  1504; 
United  States  v.  Lancaster,  4  Wash.,  66 ;  United  States  v.  Wilson,  7  Pet.,  161 ; 
Ik  parte  Wells,  18  How.,  307. 

Conceding,  however,  that  the  power  of  pardon  includes  the  right  to  remit 
fines  and  penalties,  still,  to  understand  the  extent  to  which  it  may  be  exer- 
cised by  the  president,  we  must  look  to  the  extent  of  this  prerogative  right- 
fully belonging  to  the  executive  of  that  nation  whose  language  we  speak,  and 
whose  principles  of  jurisprudence  the  people  of  the  United  States  brought 
with  them  as  colonists,  and  established  liere.  If  the  terms  ^^  pardon,"  ^*  habeas 
corpvs^'^  "bill  of  attainder,"  "^  post  factOy^  and  other  terms  used  in  the  con- 
stitution, had  a  well  known  meaning  in  that  language,  and  in  that  system  of 
jurisprudence,  the  conclusion  is  irresistible  that  the  convention  which  framed 
the  constitution  had  reference  to  that  meaning  when  it  employed  them,  and 
that  the  people  accepted  them  in  that  sense  when  they  ratified  the  work  of 
the  convention.  But  this  proposition,  impregnable  as  it  seems  to  be  in  the 
light  of  mere  abstract  reasoning,  is  doubly  fortified  by  judicial  decisions. 
Calder  v.  Bull,  3  DalL,  390  (Const.,  §§  582-99);  Watson  v.  Mercer,  8  Pet.,  110 
(Const.,  §§  1849-51);  Carpenter  v.  Pennsylvania,  17  How.,  463  (Const.,  §§  600- 
602);  United  States  v.  Wilson,  7  Pet.,  160.  Indeed,  the  supreme  court,  in  the 
last  case  cited,  speaking  in  reference  to  the  very  matter  we  have  now  before 
us, —  that  is,  the  extent  of  the  power  of  the  president  to  grant  pardons, —  says : 
.  "  As  this  power  has  been  exercised  from  time  immemorial  by  the  executive  of 
that  nation  whose  language  is  our  language,  and  to  whose  judicial  institutions 
ours  be^r  a  close  resemblance,  we  adopt  these  principles  respecting  the  opera- 
tion and  effect  of  a  pardon." 

It  follows  from  this  reasoning,  and  from  these  authorities,  that  if  the  king^ 
of  England  cannot,  under  his  prerogative  of  pardon,  remit,  after  judgment,  the 
share  of  a  fine  given  by  law  to  an  informer,  it  is  not  within  the  power  of  the 
president  to  do  it  under  the  constitution  of  the  United  States.    Indeed,  it 
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would  seem'  absurd  to  suppose  that  either  the  framers  of  the  constitution,  or 
the  people  who  ratified  it,  intended  to  confer  on  the  president  a  power,  in  this 
respect,  larger  than  that  possessed  by  the  sovereign  of  Great  Britain. 

'Now  I  find  that  tl\e  English  authorities  are  uniform  to  the  effect  that  the 
king  cannot  make  pardon  to  the  injury  or  loss  of  others;  that  he  cannot,  by 
bis  act  of  grace,  give  away  that  which  belongs  to  another;  that  he  cannot 
divest  a  vested  interest;  in  short,  that,  after  an  action  popular,  brought  tain, 
pro  domino  rege  quam  pro  %e  ipso  according  to  any  statute,  he  may  discharge 
his  own  share  as  well  after  as  before  judgment,  but  that,  after  judgment,  he 
cannot  remit  the  part  of  the  informer,  because  in  the  language  of  the  law,  this 
share  of  the  informer  is,  by  the  judgment,  vested  in  him.  3  Coke,  Inst.,  ch. 
105,  23ft~238 ;  2  Hawkins,  PL  of  the  Crown,  ch.  37,  553 ;  11  Coke,  65,  d,  66,  a 
(Foster's  Case) ;  Vin.  Abr.,  tit.  Prerogative,  n,  a,  7 ;  5  Corny n,  Dig.,  tit.  Par- 
dons, 245,  citing  Strange,  1272;  Parker,  289;  Crocker,  9,  199. 

The  authorities  in  the  United  States  are  to  the  same  effect,  though,  as  I 
have  already  said,  the  precise  question  here  presented  has  never  been  decided. 
United  States  v.  Lancaster,  4  Wash.,  64 ;  State  v.  Simpson,  1  Bailey,  378 ; 
State  V.  Williams,  1  Nott  ife  McC,  26;  Matter  of  Flourney,  1  Kelley,  606; 
State  V.  Farley,  8  Blackf.,  229;  State  v.  McO'Blenis,  21  Mo.,  272;  Ex  parte 
McDonald,  2  Whart.,  440 ;  Duncan  v.  Commonwealth,  4  Serg.  &  R.,  451 ; 
Playford  v.  Commonwealth,  4  Barr,  144;  The  Hallen  and  Cargo,  1  Mason, 
431.  In  some  of  these  cases  it  is  expressly  stated  that  by  the  common  law  of 
England,  the  king,  in  the  exercise  of  his  prerogative  of  pardon,  cannot  remit 
either  the  share  or  fine  awarded  to  an  informer  by  the  judgment  of  a  court, 
or  the  costs  of  prosecution  when  they  are  adjudged  to  the  oflicers  of  the  court, 
and  it  is  held  that  this  limit  also  attaches  to  the  power  of  pardon  conferred 
on  the  governors  of  states  by  their  several  constitutions. 

§  205.  After  judgment  ordering  a  portion  of  a  fine  to  he  paid  to  a  private  citi- 
zeny  a  remission  hy  the  president  does  not  affect  such  portion. 

Following  the  mandate  of  the  authorities,  my  conclusion  is,  that  a  proper 
interpretation  of  the  constitution  limits  the  power  of  pardon  confided  to  the 
president,  after  a  judgment  ordering  a  portion  of  a  fine  to  be  paid  to  a  pnvate 
citizen,  to  a  remission  of  the  share  of  the  government  only,  and  that  it  is  inop- 
erative to  divest  an  interest  vested  by  such  judgment  in  a  citizen.  What  the 
president  may  do  before  judgment,  it  is,  perhaps,  not  proper  for  me,  in  this 
case,  to  say ;  but  when  the  prosecution  is  wholly  in  the  name  of  the  United 
States,  I  see  nothing  in  the  foregoing  authorities  which  would  deny  him  com- 
plete power  over  the  whole  case ;  for  although  the  cases  of  Jones  v.  Shore,  1 
Wheat.,  670,  and  Van  Ness  v,  Buell,  4  id.,  74,  suggests  that  the  informer  has 
a  right  which  attaches  on  seizure,  or  at  least  on  the  institution  of  a  prosecu- 
tion, they  admit  that  this  right  is  only  inchoate  and  is  not  consummated  or 
vested  until  judgment. 

I  have  not  overlooked  the  decision  of  the  supreme  court  in  the  case  of  The 
United  States  v.  Morris,  10  Wheat.,  246,  in  which  it  is  held  that  the  secretary 
of  the  treasury,  under  the  power  conferred  on  him  by  the  act  of  1797,  to  remit 
fines,  penalties  and  forfeitures,  may  remit,  after  judgment,  the  share  of  the 
informer,  as  well  as  the  share  of  the  United  States.  But  it  will  be  seen  by 
reference  to  the  opinion  of  the  court,  that  they  regard  this  power,  conferred 
by  act  of  congress  on  the  secretary,  as  materially  distinguishable  from  the 
power  of  pardon  conferred  on  the  president  by  the  constitution.  The  secre- 
tary, by  the  terms  of  the  act,  can  remit  only  where  the  penalty  "  shall  have 
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been  incurred  without  wilful  negligence  or  any  intention  of  fraud;"  and  is, 
therefore,  authorized  to  administer  a  sort  of  equitable  relief, —  that  is,  to  re- 
lieve where  in  justice  and  equity  no  penalty  should  be  paid.  But  the  power 
of  the  president  proceeds  on  no  such  principle.  He  may  pardon  whom  he  will, 
and  wholly  without  respect  to  the  moral  guilt  or  innocence  of  the  legal  of- 
fender. Moreover,  the  court  rest  their  decision  on  the  ground  that  the  statute 
expressly  confers  on  the  secretary  the  power  claimed ;  and  recognizing  the 
maxim  cujus  eat  donare  ejvs  eat  diaponere^  they  consider  that  there  can  be  no 
question  that  congress,  which  gives  the  right  to  the  informer,  may,  in  its  dis- 
cretion, provide  upon  what  conditions  it  may  be  enjoyed  or  taken  away. 

Nor  have  I  overlooked  the  provisions  of  section  9  of  the  amended  internal 
revenue  act  of  1866  (14  Stat,  at  L.,  146),  which  assert  that "  it  is  hereby  declared 
to  be  the  true  intent  and  meaning  of  the  present  and  all  previous  provisions 
of  internal  revenue  acts  granting  shares  to  informers,  that  no  right  accrues  to 
or  is  vested  in  any  informer  in  any  case  until  the  fine,  penalty  or  forfeiture  in 
such  case  is  fixed  by  judgment  or  compromise  and  the  amount  or  proceeds 
shall  have  been  paid,  when  the  informer  shall  become  entitled  to  his  legal 
share  of  the  sum  adjudged  or  agreed  upon  and  received." 

Whatever  may  be  the  eflfect  of  these  provisions  in  cases  arising  under  this 
act,  it  is  manifest  they  cannot  affect  rights  vested  previous  t^  their  adoption 
under  the  law  as  it  then  existed.  If  more  was  meant  by  these  provisions  than 
to  change  existing  laws;  if  they  were  intended  to  furnish  to  the  courts  a  rule 
for  the  interpretation  of  previous  statutes,  I  cannot  admit  their  binding  force 
to  this  extent.  It  is  the  province  of  congress  to  make  laws,  not  interpret 
them.  Their  interpretation,  when  made,  is  confided  by  the  constitution  to  the 
judiciary. 

Nor  has  the  decision  of  the  court  of  appeals  of  this  state,  in  the  case  of 
Eout  V,  Freemster,  7  J.  J.  Marsh.,  132,  escaped  my  attention.  That  decision  has 
been  understood  by  some  to  hold  that  the  governor  may  remit  the  share  of 
the  citizen  in  a  fine.  It  will,  however,  be  seen  that  the  case  goes  only  to  this 
extent,  that  the  governor  may  remit  the  whole  fine,  including  the  portion  given 
by  law  to  the  commonwealth's  attorney,  because  by  the  terms  of  the  statute 
he  is  entitled  to  nothing  until  the  fine  is  collected.  But  if  the  decisions  of 
the  courts  in  this  state  are  to  control  my  decision  in  this  case,  it  may  be  well 
to  refer  to  the  case  of  Frazier  v.  Commonwealth,  12  B.  Mon.,  369,  in  which  it 
is  held  that  when  the  governor  remits  less  than  half  of  the  fine,  or  more  than 
half,  the  part  not  remitted,  to  the  extent  of  not  more  than  half,  should  be  paid 
to  the  attorney  of  the  commonwealth.  This  is  an  express  authority  for  giv- 
ing the  whole  of  the  fine  collected  in  this  case  to  the  informer. 

It  is  due  to  the  president  to  say  that  it  is  very  apparent,  from  the  terms  of 
the  pardon  granted  by  him,  he  was  not  aware  that  any  portion  of  the  fine  ad- 
judged against  the  convict  had  been  ordered  to  be  paid  to  an  informer.  If  he 
was  furnished  with  a  copy  of  the  judgment  at  all,  it  must  have  been  a  copy 
of  that  rendered  March  15,  which,  as  we  have  seen,  Adjudged  the  whole  fine 
to  the  United  States.  If  he  had  seen  the  judgment  as  it  was  modified  by  the 
order  of  the  next  day,  which  adjudged  $250  to  be  for  the  use  of  John  M. 
Ilewitt,  informer,  it  is  not  probable  that  he  would  have  attempted  to  impair 
his  right;  for  I  find,  by  consulting  the  opinions  of  the  attorney-general  of 
the  United  States,  that  the  power  of  the  president  to  remit  the  share  of  an  in- 
former after  judgment  has  never  been  expressly  affirmed,  but,  on  the  contrary, 

frequently  doubted,  and  often  denied.    . 
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Let  judgment  be  entered :  That  out  of  the  money  in  the  registry  otthe  court, 
in  this  case,  there  be  paid  to  the  assignee  of  the  informer  $258.87,  which  is 
the  amount  of  the  sum  heretofore  adjudged  to  the  informer,  with  interest 
from  the  date  of  the  replevin  bond,  May  14,  until  the  day  the  money  was  paid 
into  the  registry  of  the  court. 

THE  LAURA 
(Circuit  Court  for  New  York:  19  Blatohford,  562-573.    1881.) 

Statement  of  Facts. —  The  steamer  Laura  violated  the  law  by  oarrymg  ou 
two  trips  between  New  York  and  Bridgeport  more  passengers  than  the  law 
allowed.  A  libel  was  filed  against  her  by  an  informer,  and  on  application  to 
the  secretary  of  the  treasury  the  penalty  was  remitted.  The  district  court 
dismissed  the  libel  in  accordance  with  the  orders  of  the  secretary  of  the  treas- 
ury, and  the  libelant  appealed  to  this  court. 

Opinion  by  Blatchfobd,  J. 

This  suit  is  founded  on  sections  4465  and  4469  of  the  Ee vised  Statutes.  The 
former  section  provides  as  follows:  "  It  shall  not  be  lawful  to  take  on  board 
of  any  steamer  a  greater  number  of  passengers  than  is  stated  in  the  certificate 
of  inspection;  and  for  every  violation  of  this  provision  the  master  or  owner 
shall  be  liable,  to  any  person  suing  for  the  same,  to  forfeit  the  amount  of  pas- 
sage money  and  ten  dollars  for  each  passenger  beyond  the  number  allowed.'* 
The  latter  section  provides  that  the  penalties  imposed  by  the  former  section 
^' shall  be  a  lien  upon  the  vessel,  •  .  .  but  a  bond  may,  as  provided  in 
other  cases,  be  given  to  secure  the  satisfaction  of  the  judgment."  The  pro- 
visions of  section  5294,  under  which  the  warrant  of  remission  in  this  case 
was  granted,  are  as  follows:  "  The  secretary  of  the  treasury  may,  upon  ap- 
plication therefor,  remit  or  mitigate  any  fine  or  penalty  provided  for  in  laws 
relating  to  steam  vessels,  or  discontinue  any  prosecution  to  recover  penalties 
denounced  in  such  laws,  excepting  the  penalty  of  imprisonment,  or  of  removal 
from  ofiSce,  upon  such  terms  as  he,  in  his  discretion,  shall  think  proper;  and 
all  rights  granted  to  informers  by  such  laws  shall  be  held  subject  to  the  secre- 
tary's power  of  remission,  except  in  cases  where  the  claims  of  any  informer 
to  the  share  of  an}^  penalty  shall  have  been  determined  by  a  court  of  compe- 
tent jurisdiction,  prior  to  the  application  for  the  remission  of  the  penalty ;  and 
the  secretary  shall  have  authority  to  ascertain  the  facts  upon  all  such  applica- 
tions, in  such  manner  and  under  such  regulations  as  he  may  deem  proper." 
Title  52  of  the  Eevised  Statutes,  in  which  sections  4465  and  4469  are  found, 
is  entitled  "  Eegulation  of  Steam  Vessels."  Those  sections  and  section  5294 
were  originally  enacted  as  part  of  the  act  of  February  28, 1871,  entitled  "An 
act  to  provide  for  the  better  security  of  life  on  board  of  vessels  propelled  in 
whole  or  in  part  by  steam,  and  for  other  purposes  "  (16  U.  S.  Stat,  at  Large, 
440),  section  4465  being  a  part  of  section  48  of  that  act,  and  section  4469 
being  a  part  of  section  49,  and  section  5294  being,  in  substance,  section  64. 

§  206»  The  power  of  the  president  to  pardon  offenses  is  not  infHnged  hy  the 
power  conferred  on  the  secretary  of  the  treasury  to  remit  penalties  under  He- 
vised  Statutes^  section  629^. 

It  is  contended  for  the  libelant  that  the  warrant  of  remission  is  void  and  of 
no  effect,  because  section  5294  is  unconstitutional,  in  that  it  infringes  on  the 
pardoning  power  vested  in  the  president.  The  constitution  (art.  2,  sec.  2) 
provides  that  the  president  ^^  shall  have  power  to  grant  reprieves  and  pardons 
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for  offenses  against  the  United  States,  except  in  cases  of  impeachment.^'  It 
is  contended  that  this  power  is  exclusive,  and  that  congress  cannot  lawfolly 
grant  to  the  secretary  of  the  treasury  the  power  conferred  on  him  by  section 
5294. 

The  power  of  the  president  to  pardon  has  always  been  construed  to  extend 
to  the  remission  of  fines,  penalties  and  forfeitures  accruing  to  the  United  States 
for  offenses  against  the  United  States.  1  Opinions  of  Attorneys-General,  418. 
In  United  States  v.  Lancaster,  4  Wash.  C.  C.  E.,  64,  a  vessel  had  been  seized 
by  the  collector  and  libeled  for  forfeiture  for  a  violation  of  the  embargo  laws, 
and  released  on  a  bond  for  her  value.  She  was  condemned  as  forfeited,  and 
a  suit  was  brought  by  the  United  States  on  the  bond.  Afterwards,  the  presi- 
dent remitted  to  the  defendant  all  the  right  and  interest  of  the  United  States 
in  and  to  said  bond,  and  required  all  proceedings  on  the  part  of  the  United 
States  to  be  forthwith  discontinued.  The  question  arose  in  the  suit  whether 
the  pardon  of  the  president  affected  the  rights  of  the  officers  of  the  customs 
to  the  moiety  of  the  forfeiture.  It  was  held  that  the  terms  of  the  pardon 
were  such  as  to  remit  only  the  interest  of  the  United  States,  and  not  the  rights 
of  the  officers.  The  question  as  to  the  power  of  the  president,  by  pardon,  to 
defeat  the  inchoate  rights  of  the  officers,  was  not  passed  upon.  In  United 
States  V,  Morris,  10  Wheaton,  246,  it  was  held  that  the  interest  of  officers  of 
the  customs  in  forfeitures  was  subordinate  to  the  authority  of  the  secretary 
of  the  treasury,  under  section  1  of  the  act  of  March  3,  1797  (1  U.  S.  Stat,  at 
Large,  506),  (now  sec.  5292  of  the  Revised  Statutes)  to  remit  them.  In  the 
case  of  a  vessel  condemned  as  forfeited  to  the  United  States  for  a  violation  of 
the  slave  trade  act,  the  president  was  advised  to  remit  only  the  interest  of  the 
United  States,  on  the  ground  that  his  pardon  could  not  defeat  the  vested  rights 
of  the  seizing  officer.  4  Opinions  of  Attorneys-General,  533.  On  the  ques- 
tion whether  the  president  had  the  power  to  pardon  offenses  committed  by  the 
owners  or  masters  of  steam  vessels  in  respect  to  the  transportation  of  passen- 
gers, in  violation  of  certain  statutes,  he  was  advised  that  he  had  such  power ; 
and  the  question  whether  he  had  authority  to  remit,  by  pardon,  a  penalty  ac- 
cruing to  individuals  was  suggested,  but  not  discussed.     6  id.,  393. 

In  the  case  of  a  vessel  arrested  for  violating  a  statute  in  regard  to  the  trans- 
portation of  passengers,  a  remission  being  applied  for  to  the  secretary  of  the 
treasury,  under  section  1  of  the  act  of  March  3,  1797,  the  question  occurred 
whether  the  case  came  within  the  pardoning  power  of  the  president.    The  sec- 
retary was  advised  (1)  that  the  president  had  power  to  pardon  the  imprison- 
ment, fines  and  forfeitures  imposed  for  violating  the  provisions  in  regard  to 
space  for,  and  number  of,  passengers,  unless,  perhaps,  as  regarded  a  forfeiture 
the  right  of  which  had  duly  vested  in  the  custom-house  officers  or  others  except 
the  United  States;  (2)  that  it  was  doubtful  whether  the  president  had  power  to 
remit  such  forfeiture;  (3)  that  the  secretary  of  the  treasury  had  power  to  remit 
all  forfeitures  of  vessels  for  carrying  an  excess  of  passengers;  (4)  that  tlie 
president  had  power  to  pardon  in  all  cases  of  vessels  libeled  by  reason  of  liens 
on  them  for  penalties  imposed  by  the  statute;  (5)  that  the  secretary  of  the 
treasury  had  the  concurrent  power  to  remit  in  the  last  named  cases,  but  any 
doubt  could  be  cured  by  the  authority  of  the  president,  as  no  interest  but  that 
of  the  United  States  was  affected;  (6)  that,  as  the  act  of  1797  afforded  the 
means  of  judicial  investigation  as  to  the  question  of  remission,  it  was  more  con- 
venient,.in  cases  of  seizures,  and  prosecutions  instituted,  by  officers  of  the  cus- 
tomsy  to  dispose  of  that  class  of  seizures  in  that  way  than  to  refer  them  to  the 
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unaided  discretion  of  the  president.  6  id.,  488.  In  United  States  v.  Harris,  1 
Abbott's  U.  S.  Eep.,  110,  a  person  was  convicted  and  fined  for  violating  the 
internal  revenue  law.  Afterwards,  the  court  adjudged  that  H.  was  the  in- 
former, and  that  one-half  of  the  fine  should  be  for  his  use,  and  the  remainder 
for  the  use  of  the  United  States.  Afterwards,  the  president,  by  a  pardon, 
remitted  to  the  defendant  the  payment  of  two-thirds  of  the  fine.  One-third  of 
the  fine,  with  interest,  was  paid  into  court..  The  informer  claimed,  and  was 
allowed  by  the  court,  therefrom  the  whole  sum  adjudged  to  him,  on  the  ground 
that  the  president  had  no  right  to  remit  any  of  the  part  of  the  fine  so  adjudged 
to  the  informer,  and  that  he  was  entitled  to  the  whole  of  such  part,  as  if  there 
had  been  no  remission.  The  conviction  was  under  a  statute  (act  6t  June  30, 
1864,  §  41 ;  13  U.  S.  Stat,  at  Large,  239)  which  provided  that  all  suits  for  fines 
mider  it  should  be  in  the  name  of  the  United  States.  The  court  remarked  that, 
where  the  prosecution  was  wholly  in  the  name  of  the  United  States,  it  saw 
nothing  in  any  of  the  authorities  which  denied  to  the  president  the  power,  by 
pardon,  to  remit  the  interest  of  an  informer,  before  judgment. 

The  view  urged  by  the  libelant  is,  that  the  power  of  the  president  to  pardon 
is  exclusive;  that  no  part  of  it  can  be  exercised  by  any  one  else  without 
infringing  on  the  power  of  the  president;  that,  if  the  secretary  of  the  treasury" 
can  pardon  without  the  president's  concurrence,  he  may  grant  pardons  which 
the  president  would  refuse;  that,  if  congress  can  authorize  the  secretary  to 
grant  pardons,  it  can  itself  grant  them  and  prescribe  the  terms  and  conditions 
under  which  they  shall  be  granted ;  and  that  if  it  can  authorize  the  secretary  to 
remit  penalties  incurred  under  the  statute  in  question,  it  can  authorize  him,  or 
any  one  else,  to  remit  the  punishment  of  any  offense,  and  can  so  legislate  that 
after  the  president  has  refused  to  grant  a  pardon  it  can  still  be  granted  under  au- 
thority conferred  by  congress.  In  support  of  this  view,  the  case  of  Mo  parte  Gar- 
land, 4  Wall.,  333  (CoxNtst.,  §§  619-37),  is  cited,  as  holding  that  the  power  of  the 
president  to  pardon  is  unlimited,  extending  to  every  offense  known  to  the  law, 
and  not  subject  to  legislative  control,  and  that  congress  can  neither  limit  the 
effect  of  such  pardon  nor  exclude  from  its  exercise  any  class  of  offenders.  The 
case  of  United  States  v.  Klein,  13  Wall.,  128,  is  also  referred  to,  as  holding  that 
congress  cannot  impair  the  effect  of  a  pardon,  because  that  would  be  to  infringe 
the  constitutional  power  of  the  president. 

There  is  not,  in  this  case,  any  question  raised  as  to  the  effect  of  a  pardon 
which  has  been  granted  by  the  president,  as  there  was  in  Mo  parte  Garland 
and  in  United  States  t?.  Klein.  The  question  is  not  as  to  any  restriction  of  the 
pardoning  power  of  the  president.  It  is  not  claimed  that  the  secretary  alone 
oould  remit  this  forfeiture  and  that  the  president  could  not.  The  practice  of 
the  government,  as  is  seen  from  the  citations,  has  been  to  regard  the  power  of 
the  secretary  to  remit  penalties  and  forfeitures  of  the  character  of  those  in  the 
*  present  case  as  a  valid  power  in  concurrence  with  the  power  of  the  president 
to  pardon  in  the  same  cases.  The  existence  of  the  power  in  the  secretary  is 
not  regarded  as  interfering  with  the  pardoning  power  of  the  president.  The 
decision  in  United  States  v.  Morris,  10  Wheat.,  246,  that  the  secretary's  re- 
mission of  the  entire  forfeiture,  the  vessel  having  been  seized  as  forfeited  to 
the  United  States,  and  prosecuted  in  the  name  of  the  United  States  and  con- 
demned, had  the  effect  to  extinguish  the  interest  of  the  officers  of  the  customs 
in  the  property,  necessarily  recognized  the  fact  that  the  power  of  the  secretary 
to  remit  was  a  valid  power  and  did  not  infringe  on  the  pardoning  power  of 
the  president.    A  power  in  the  secretary  to  remit  penalties  and  forfeitures 
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has  existed  by  statute  since  1790,  and  has  never  been  regarded  as  invalid  be- 
cause of  the  existence  of  the  power  in  the  president  to  remit,  by  pardon,  the 
same  penalties  and  forfeitures.  Even  assuming,  then,  that  the  president  could 
discharge,  by  pardon,  the  interest  of  the  libelant  in  the  forfeiture  of  this  vessel, 
it  does  not  seem  that  the  secretary  could  not  be  lawfully  authorized  to  dis- 
charge it. 

But  it  may  well  be  doubted  whether  the  president's  power  of  pardon  ex- 
tends to  taking  away  the  interest  given  by  the  statute  to  the  libelant.  If  so, 
then  there  is  no  power  of  pardon  to  be  interfered  with  by  the  remission  of  the 
secretary.  The  statute  gives  nothing  to  the  United  States.  It  does  not  au- 
thorize any  prosecution  by  the  United  States  by  indictment  or  by  civil  suit. 
It  imposes  a  penalty,  which  is  made  a  lien  on  the  vessel,  for  doing  what  it 
declares  it  shall  not  be  lawful  to  do,  but  the  penalty  is  declared  to  be  a  pecun- 
iary liability,  not  to  the  United  States,  but  to  any  one  who  will  sue  for  it. 
It  is  wholly  to  such  person.  While  the  unlawful  act  which  gives  rise  to  the 
suit,  if  to  be  called  an  offense,  is  one  denounced  by  a  statute  of  the  United 
States,  yet  it  may  well  be  doubted  whether  it  is  an  offense  dgainat  the  United 
States,  in  the  sense  of  the  constitution;  and  still  more,  whether,  if  the 
United  States  could  sue  for  the  penalty,  which  is  given  to  "  any  person  suing 
for  the  same,"  there  is  any  offense  against  the  United  States  which  can  be 
pardoned  by  the  president,  beyond  what  is  involved  in  such  right  of  the 
United  States  to  sue. 

The  power,  however,  of  the  president,  to  pardon  has  never  been  construed 
to  extend  to  taking  away  such  rights  as  the  statute  in  this  case  vests  in  the 
libelant,  where  they  have  been  asserted  by  a  suit  brought  by  an  informer  in 
his  own  name,  and  where  they  belong  wholly  to  him,  and  the  United  States 
have  no  share  in  the  penalty.  The  case  of  United  States  v.  Harris,  supra^  re- 
fers to  the  power  of  the  president  over  the  whole  case,  before  judgment,  as 
existing  only  where  the  prosecution  is  wholly  in  the  name  of  the  United 
States. 

§  207.  Congress^  having  power  to  impose  a  penalty^  may  provide  for  its  re- 
mission. 

There  is,  therefore,  nothing  in  the  existence  of  the  pardoning  power  which 
affects  the  present  case.  This  being  so,  there  can  be  no  doubt  that  congress, 
which  created  the  penalty,  could  provide  any  method  of  remitting  it. 

The  next  question  is  as  to  the  construction  of  section  5294.  It  is  contended 
for  the  libelant  that*that  section  does  not  give  to  the  secretary  power  to  remit 
a  penalty  after  a  suit  has  been  brought  by  a  private  person  to  recover  it.  The 
matter  is  a  very  plain  one.  The  power  extends  to  "  any  fine  or  penalty,"  that 
is,  to  all  fines  and  penalties.  It  includes  those  given  to  individuals  as  well  as 
those  given  to  the  United  States.  Probably,  because  of  a  doubt  whether  the 
pardoning  power  of  the  president  could  reach  all  cases,  and  because  cases 
proper  for  remission  would  arise,  the  power  of  remission  was  confided  to  the 
secretary,  to  be  exercised  on  an  ascertainment  of  facts,  with  the  restrictions, 
however,  that  the  power  should  not  extend  to  remitting  the  penalty  of  im- 
prisonment or  of  removal  from  office,  or  to  affecting  the  rights  of  informers 
after  they  had  been  judicially  determined  before  the  application  for  remission. 
It  is  contended  that  the  power  to  remit  is  restricted  by  the  statute,  after  suit, 
to  cases  where  the  suit  is  by  the  United  States  and  under  the  control  of  its 
officers.  It  is  also  contended  that  the  power  given  to  remit  applies  only  to 
cases  before  suit  is  brought,  and  that  the  power  to  discontinue  prosecutions  is 
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limited  to  prosecutions  brought  by  the  United  States.  These  views  do  not 
seem  well  founded.  The  statute  covers  the  remission  of  "  any  "  fine  or  pen- 
alty, and  although,  under  the  words  "  discontinue  any  prosecution,"  the  sec- 
retary should  be  held  to  be  restricted  to  discontinuing  prosecutions  in  the 
name  of  the  United  States,  yet  he  may  remit  any  penalty.  The  limitation  of 
the  power  of  discontinuing  prosecutions  does  not  restrict  the  power  of  remis- 
sion. A  prosecution  may  be  discontinued  without  remitting  the  penalty,  and 
there  may  be  reasons  for  doing  so.  But  no  reason  is  perceived  why  the  power 
to  "  discontinue  any  prosecution  "  does  not  include  a  suit  like  the  present. 
There  is  nothing  in  section  5294  to  suggest  that  the  power  of  remission  or  of 
discontinuance  was  not  intended  to  be  as  broad  as  the  imposition  of  penalties, 
except  as  to  the  particular  matters  specially  excepted. 

§  208»  One  who  sues  for  a  penalty  under  sections  J^S5y  4469^  Revised  S^at- 
tUes,  is  an  informer. 

It  is  argued  that  the  libelant  is  not  an  informer,  within  section  5294,  because 
he  is  not  a  person  on  w^ose  information  the  United  States  bring  suit.  But 
this  is  too  restricted  a  meaning  of  the  word.  When  the  section  speaks  of 
"rights  granted  to  informers  by  such  laws,"  it  means  rights  granted  to  indi- 
viduals and  not  to  the  United  States.  The  libelant  is  none  the  less  an  ia- 
former  because  he  sues  in  his  own  name  and  is  entitled  to  the  whole  penalty. 
The  object  of  the  statute  was  to  provide  in  favor  of  the  party  incurring  the 
penalty  a  mode  of  mitigating  it,  and  the  mischief  sought  to  be  remedied  was 
the  same  whoever  was  to  receive  the  penalty.  In  section  976,  the  person  to 
whom  the  whole  of  a  penalty  in  a  penal  statute  is  directed  to  accrue,  and 
who  sues  for  it  in  his  own  name,  is  called  an  informer.  The  suggestion  that 
in  section  5294  only  a  person  who  is  entitled  to  part  of  a  penalty  is  an  in- 
former is  too  narrow  a  view.  If  a  person  has  the  whole  of  a  penalty  he  has 
all  its  shares,  and  his  claims  are  fairly  included  within  the  words  "  the  claims 
of  any  informer  to  the  share  of  any  penalty."  A  person  may  be  an  informer 
without  being  a  "  plaintiff  on  a  -penal  statute,"  in  the  sense  of  section  975, 
but  a  "  plain  tjff  on  a  penal  statute,"  such  as  the  libelant  is,  is  an  informer 
within  section  5294. 

The  fact  that  by  section  41  of  the  act  of  August  30,  1852  (10  U.  S.  Stat,  at 
Large,  75),  in  regard  to  steam  vessels,  all  the  penalties  imposed  by  it  were 
given  to  any  person  who  would  sue  for  them,  and  that  no  power  of  remission 
of  penalties  was  given  by  that  act,  has  no  tendency  to  show  that  under  the 
act  of  1871  all  penalties,  some  of  which  are  to  go  wholly  to  the  informer,  and 
some  partly  to  the  informer  and  partly  to  the  United  States,  are  not  within 
the  power  of  remission  given  to  the  secretary. 

The  warrant  of  remission  must  be  held  to  be  a  complete  discharge  of  the 

penalties  and  the  passage  money  sued  for  in  this  case,  and  there  must  be  a 

decree  dismissing  the  libel,  and  directing  the  clerk  of  this  court  to  pay  out  to 

the  proctor  for  the  libelant  his  portion  of  the  taxed  costs  of  the  libelant  in  the 

district  court,  on  deposit  herein,  and  to  distribute  the  remainder  thereof  among 

the  officers  of  the  district  court  entitled  thereto,  and  ordering  that  the  libelant 

pay  to  the  claimant  its  costs  in  this  court  to  be  taxed. 
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§209.  PENALTIES  AND  FORFEITURES. 

UNITED  STATES  v.  McKEE. 
(Circuit  Court  for  Missouri:  4  DiUon,  128-181.    1877.) 

Opinion  by  Millee,  J. 

Statement  of  Facts. —  This  is  a  civil  action  brought  by  the  government 
against  William  McKee,  to  recover  the  liability  which  section  3296  of  the 
Revised  Statutes  denounces,  of  double  the  amount  of  taxes  of  which  the 
United  States  had  been  defrauded  by  the  unlawful  removal  of  whisky  from 
the  distilleries  of  divers  persons,  at  different  times,  within  this  district.  The 
petition  charges  that  in  all  these  removals  the  defendant,  in  the  language  of 
the  statute,  aided  and  abetted. 

To  each  and  all  of  these  charges  defendant  made  two  defenses.  1.  That 
he  has  been  indicted  in  this  court,  convicted  and  punished  for  the « same  of- 
fenses. 2.  That  for  these  offenses  he  has  been  pardoned  by  the  president, 
an<i  he  exhibits  a  copy  of  the  pardon  with  his  plea. 

To  this  answer  the  plaintiff  demurs.  . 

In  determining  the  sufficiency  of  both  these  defenses,  it  is  necessary  to  as- 
certain clearly  the  nature  of  the  offense  charged  in  the  indictment  for  which 
the  defendant  has  been  punished ;  for  if  it  is  the  same  offense,  as  defined  by 
law,  for  which  he  is  now  prosecuted,  and  is  also  for  the  same  transactions,  our 
laws  forbid  that  he  or  any  one  else  shall  be  twic«  punished  for  the  same  crime 
or  misdemeanor. 

In  the  former  trial  he  was  indicted  for  a  conspiracy  to  defraud  the  govern- 
ment of  the  United  States  out  of  taxes  due  on  whisky  distilled  by  the  several 
parties  mentioned,  and  that  in  pursuit  of  that  conspiracy  other  parties  than 
defendant  —  who  were  his  co-conspirators  —  did  unlawfully  remove  said 
whisky. 

§  309*  A  conviction  for  conspiring  to  defraud  ths  revenue,  under  Revised 
Statutes,  section  SW^,  is  a  bar  to  a  civil  suit  for  penalties  for  the  same  acts 
under  Revised  Statutes,  section  3^96. 

It  thus  appears  that  the  whisky  was  actually  removed ;  that  by  this  removal 
the  government  was  defrauded  of  its  taxes;  that  defendant  was  one  of  the 
several  persons  who  conspired  together  to  do  this  act,  though  it  was  not 
charged  that  he  personally  took  part  in  the  acts  of  removal. 

In  the  present  case,  while  he  is  not  charged  with  a  conspiracy  by  that  name, 
he  is  charged  with  aiding  and  abetting  this  same  removal,  and,  if  convicted, 
will  be  punished  for  the  same  removals.  We  are  all  of  opinion  that  his  join- 
ing the  conspiracy,  of  which  the  purpose  was  to  remove  the  whisky,  was  aid- 
ing and  abetting  the  removal  which  was  effected  by  means  of  that  conspiracy. 

How  can  a  man  more  effectually  aid  an  unlawful  act  than  by  counseling 
and  advising  its  execution,  and  giving  his  influence  to  its  support,  and  the 
best  energies  of  his  mind  to  devise  the  safest  and  surest  means  of  its  accom- 
plishment? If  three  men  agree  to  compass  the  death  of  another,  and  one  of 
them  puts  their  joint  purpose  into  effect,  do  not  the  other  two  aid  and  abet 
the  murder?  and  is  not  such  an  agreement  also  a  conspiracy  to  murder  the 
victim  ?  We  are,  therefore,  of  opinion  that  if  the  specific  acts  of  removal  on 
which  this  suit  is  brought  are  the  same  which  were  proved  in  the  indictment, 
the  former  judgment  and  conviction  is  a  bar  to  the  present  action;  and  we 
are  also  of  opinion  that  the  allegations  of  the  answer  are  sufficient  averments 
that  they  are  the  same.  If  the  counsel  for  the  United  States  thinks  they  are 
not  the  same  he  can  take  issue  on  that  plea,  and  have  the  issue  tried. 
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REMISSION  AND  PARDON.  §§210-220. 


§  210.  A  pardon  ly  t?ie  president  for  an  offense  is  a  bar  to  a  civil  suit  for  a 
penalty  for  the  same  acts. 

Little  need  be  said  about  the  plea  of  pardon,  because  if  the  indictment  and 
sentence  of  McKee  were  for  the  same  offenses,  both  in  law  and  in  fact,  f6r 
which  this  action  is  brought,  it  is  conceded  that  the  pardon  is  also  a  bar  to  the 
civil  suit.  K  it  is  not  conceded,  we  have  no  doubt  that  it  is  so.  As  it  stands 
in  connection  with  the  averments  of  the  answer,  we  hold  it  to  be  a  good  plea. 
Whether  it  would  be  a  good  bar  to  an  action  for  acts  not  included  in  that 
prosecution,  but  of  the  same  character,  we  need  not  now  decide,  though  I 
have,  personally,  a  strong  opinion  that  it  would  be.  The  demurrer  is  over- 
ruled. 

Dillon,  J.,  concurs. 

§211.  Pardon  by  president —-Extent  and  effect  of.— Whether  the  pardoning  power  of 
the  preeident  extends  to  the  barring  of  private  inchoate  interests  in  suits  for  penalties  and 
forfeitures,  quceref    United  States  v.  Lancaster,*  4  Wash.,  64. 

§  212.  The  president's  remission  of  a  fine  or  penalty,  imposed  upon  a  conriction  for  an 
offense  against  the  poetoffice  laws,  is  of  no  effect  if  the  fine  has  been  paid  before  the  granting 
of  the  remission.  In  such  case  the  money  cannot  be  refunded  without  an  appropriation  by 
congress.    Smith's  Case,*  10  Op.  Att'y  G^en*l,  1. 

§  218.  The  power  of  the  president  to  pardon  ''  offenses  against  the  United  States  "  does  not 
extend  to  forfeitures  enforced  by  proceedings  in  rem.  Nor  can  the  president  afford  relief 
against  a  judgment  entered  upon  a  bond  accepted  by  the  court  as  a  substitute  for  the  thing 
seized.     Case  of  Steamboat  Minnesota,*  11  Op.  Att'y  Gen'l,  132. 

§  214.  A  pardon  granted  by  the  president,  after  reciting  that  it^  being  made  known  to  him 
that  proceedings  are  still  pending  against  said  L.  on  a  bond  given  which  was  forfeited  in  oon- 
sequence  of  a  violation  of  the  embargo  law,  proceeded  to  remit  "  all  the  intei'est  of  the  United 
States  in  the  penalty  or  forfeiture  of  said  bond,  so  far  forth  as  the  said  L.  is  concerned  therein, 
willing  and  requiring  aU  further  proceedings  in  the  case,  on  behalf  of  the  United  States,  to 
be  forthwith  discontinued  and  discharged.*'  HeZd,  that  only  the  interest  of  the  United  States, 
and  not  that  of  the  custom-house  officers  in  a  moiety  of  the  penalty,  was  remitted  or  affected 
by  the  pardon.    United  States  v,  Lancaster,*  4  Wash.,  64 

§  215.  Where  a  party  sentenced  to  fine  and  imprisonment  in  a  criminal  prosecution,  for 
conspiracy  to  defraud  the  United  States  of  its  revenue,  is  pardoned  by  the  president  of  the 
conspiracy,  such  pardon  cannot  embrace  any  other  offense  for  which  separate  penalties  and 
punishments  are  prescribed.    In  re  Weimer,*  7  Rep.,  88. 

§  21<K.  Bemfsslon  by  secretary  of  the  treasury.—  The  object  of  vesting  a  remitting  power 
in  the  secretary  of  the  treasury  is  to  relieve  in  cases  where  courts  are  bound  to  inflict  penal- 
ties. Under  the  collection  laws  courts  must  decide  '*  according  to  the  law,"  which  means 
that  if  the  fact  which  works  a  forfeiture  be  proved,  the  court  must  decide  without  reference 
to  the  innocence  of  the  person  to  whom  the  forfeited  article  belongs.  United  States  v.  Mor- 
ris,* 1  Pnine,  209. 

§  21 7.  The  secretary  of  the  treasury  has  no  power  to  remit  penalties  except  as  provided  by 
law.  If  he  recites  his  authority  under  a  special  act,  and  remits  in  pursuance  of  that  act,  the 
remission,  if  unsupported  by  such  act,  cannot  be  supported  under  the  general  act  of  March, 
1797.     The  Margaretta  and  Cargo,  3  Oall.,  515. 

§  218.  The  power  conferred  on  the  secretary  of  the  treasury  by  the  act  of  January  2,  1818, 
to  remit  any  fine  incurred  by  any  importer  of  goods,  wares  and  merchandise  from  Great 
Britain,  which  were  shipped  between  the  38d  of  June  and  December  28,  1812,  if  it  appeared 
to  the  satisfaction  of  the  secretary,  upon  petition  of  the  claimants,  that  the  property  was, 
bona  ftde^  owned  by  a  citizen  or  citizens  of  the  United  States,  extended  to  the  case  of  a  joint 
interest  between  citizens  of  the  United  States  and  Great  Britain,  and  might  rightfully  be  ex- 
ercised in  favor  of  such  joint  owners,  being  citizens  of  the  United  States.  Gallego  v.  United 
States,  1  Marsh.,  439. 

g  219.  Under  the  act  of  February  27,  1818,  the  secretary  of  the  treasury  has  no  authority  to 
remit  the  penalties  for  goods  subsequently  imported  contrary  to  the  non-importation  acts. 
The  Margaretta  and  Cargo,  2  Gall.,  515. 

§  220. cannot  remit  part—  Under  the  act  of  February  27,  1818,  the  secretary  of  the 

treasury  has  no  authority  to  make  a  remission  of  part  only  of  the  property  forfeited.    If  he 
remit  at  all,  he  is  bound  to  remit  in  toto.    Ibid, 
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§§221-235.  PENALTIES  AND  FORFEITURES. 

§  221. before  libel  filed  —Collector  mast  restore.— A  remission  of  a  forfeiture  by 

the  secretary  of  the  treasury,  under  the  act  of  March  8,  1797,  chapter  18,  granted  before  a 
libel  or  information  has  been  filed,  operates  direotly  to  revest  the  right  of  property  and  pos- 
session in  the  petitioner,  and  the  collector  on  his  presenting  the  warrant  of  remission  is 
bound  to  restore  it.    The  Palo  Alto,*  IJav.,  848;  6  N.  Y.  Leg.  Obs.,  262. 

§  222.  But  after  the  filing  of  a  libel  or  information,  the  property  is  in  the  custody  of  the 
law,  and  the  collector  is  the  keeper  of  the  court.  The  remittitur  being  filed  in  court  is  a 
bar  to  further  proceedings  to  enforce  the  forfeiture,  and  the  court  will  direct  the  suit  to  be  dis- 
missed and  issue  a  precept  to  restore  the  property.  But  the  property  being  in  the  custody  of 
the  court,  the  collector  cannot  restore  the  possession  without  an  order  of  the  court.     Ibid. 

§223.  Interestof  collectors,  informers  and  others,  how  alTected  by.— Neither  under  the 
act  of  1797,  nor  the  act  of  1818,  has  the  secretary  of  the  treasury  any  authority  to  remit  the 
collector's  share  of  the  forfeited  property,  nor  any  part  of  it  eo  nomine.  The  Margaretta  and 
Cargo,  2  Gall.,  515. 

§  224.  The  secretary  of  the  treasury  hap.  power,  under  the  act  for  the  mitigation  and  remis- 
sion of  forfeitures,  to  remit  as  well  the  moiety  or  share  allowed  to  individuals  as  the  part 
belonging  to  the  government.     United  States  v.  Morris,*  1  Paine,  209. 

§  225.  A  decree  of  condemnation  or  judgment  in  a  suit  for  a  forfeiture  has  not  the  effect  so 
to  vest  or  consummate  the  rights  of  individuals  as  to  secure  them  against  the  exercise  of  the 
power  of  remission  possessed  by  the  secretary  of  the  treasury.    Ibid, 

g  226.  There  is  no  analogy  between  the  power  of  the  secretary  to  remit  forfeitures  and  the 
power  of  the  king  to  pardon  in  England,  or  the  pardoning  power  of  the  president  in  this 
country.  The  principle  upon  which  is  founded  the  rule,  that  a  pardon  will  not  be  allowed  to 
interfere  with  or  defeat  a  private  interest  which  had  attached  on  the  commission  of  the  act 
which  was  pardoned,  can  have  no  application  to  the  case  of  a  forfeiture  remitted  by  the  secre- 
tary of  the  treasury,  as  the  same  authority,  an  act  of  congress,  which  gives  the  right  to  a  part 
of  the  forfeiture  also  declares  how  it  shall  be  asserted  and  in  what  way  it  may  be  defeated. 
The  right  of  an  individual  to  a  part  of  the  forfeiture  is  contingent  in  its  very  inception.    Ibid, 

§227. at  what  stage  of  proceedings  may  be  exercised.— The  act  of  April  8,  1797, 

authorizes  the  secretary  to  remit  the  interest  of  officers  in  forfeitures  in  certain  cases  after 
suit  brought  and  before  judgment.    United  States  v.  Lancaster,*  4  Wash.,  64. 

§  228.  No  limit  is  prescribed  in  any  of  the  acts  of  congress  to  the  secretary's  power  to  remit 
forfeitures,  as  to  the  time  when  it  shall  be  exercised,  other  than  that  it  must  be  during  the 
prosecution.  A  prosecution  is  not  at  an  end  so  long  as  ah  execution  be  necessary  to  pro4uce 
the  fruits  of  it.  Hence,  the  secretary  may  certainly  remit  a  forfeiture  at  any  time  before 
execution.    United  States  v.  Morris,*  1  Paine,  209. 

§  229.  Where  a  seizure  has  been  made,  it  seems  that  the  power  of  the  secretary  to  remit 
the  forfeiture  does  not  cease  until  the  penalty  has  been  collected  and  distributed.    Ibid, 

§  280.  The  secretary  of  the  treasury  has  authority,  under  the  remission  act  of  March  8, 
1797,  to  remit  a  forfeiture  or  penalty  accruing  under  the  revenue  laws,  at  any  time,  before  or 
after  a  final  sentence  of  condemnation  or  judgment  for  the  penalty,  until  the  money  is  actu- 
ally paid  over  to  the  collector  for  distribution ;  and  such  remission  extends  to  the  shares  of 
the  forfeiture  or  penalty  to  which  the  officers  of  the  customs  are  entitled,  as  well  as  to  the 
interest  of  the  United  States.     United  States  v.  Morris,  10  Wheat.,  246. 

§  281.  Under  section  5294,  Revised  Statutes  United  States,  the  power  of  the  secretary  of 
the  treasury  to  remit  or  mitigate  penalties  extends  as  well  and  as  fully  to  penalties  given  to 
the  person  suing  for  the  same  as  to  those  given  to  the  United  States,  or  one -half  to  the  govern- 
ment and  one-half  to  the  informer,  and  is  exercisable  as  well  after  as  before  suit  brought,  if 
the  claim  of  the  informer  has  not  been  actually  determined  by  the  court,  as  this  power  of  re- 
mission given  to  the  secretary  by  congress  is  not  a  power  to  pardon,  but  is  simply  a  restriction, 
limitation  or  condition  annexed  to  the  grant  of  the  penalty.  Pollock  v.  Steamboat  Laura,  5 
Fed.  R.,  188. 

§  282.  After  a  final  decree  of  condemnation  unappealed  from,  in  a  cause  of  seizure  by  a 
collector  for  a  breach  of  the  revenue  laws,  the  secretary  of  the  treasury  has  no  authority  to 
remit  the  collector's  share  of  the  forfeiture.  It  is  a  vested  and  absolute  right.  The  Brig 
HoUen  and  Cargo,  1  Mason,  481. 

g  288.  Until  final  judgment  no  part  of  a  forfeiture  vests  absolutely  in  the  collector;  but 
after  a  final  judgment,  his  share  vests  absolutely  and  cannot  be  remitted.  The  Margaretta 
and  Cargo,  2  Gall.,  515. 

§  284.  Conditional  remission.—  If  the  remission  of  a  forfeiture  by  the  secretary  of  the 
treasury  under  the  act  of  March  8.  1797,  be  on  the  i)ayment  of  costs,  this  is  a  condition  prece- 
dent, and  the  remission  is  inoperative  until  the  costs  are  paid.    The  Palo  Alto,*  Da  v.,  848. 

§  285.  Where  the  secretary  has  remitted  a  forfeiture  on  the  payment  of  costs,  a  tender  of 
the  costs,  after  a  reasonable  time  allowed  for  taxing  them,  is  equivalent  to  actual  payment  ta 
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PENDING  ACTION  — PENITENTIARY.  §§  2Sd-242. 

revest  the  right  of  property  and  possession.  A  neglect  of  the  collector,  reasonably  to  furnish 
the  attorney  with  the  costs  of  seizure  and  custody,  will  not  defeat  or  suspend  the  right  of  the 
claimant  to  the  possession  of  the  property.    Ibid, 

%  23G.  The  ship  Good  Friends,  and  her  cargo  of  British  merchandise,  owned  by  Stephen 
Girard,  a  citizen  of  the  United  States,  was  seized  by  the  collector  of  the  Delaware  district  on 
April  19,  1812,  for  a  violation  of  the  non-intercourse  laws  of  the  United  States,  then  in  force. 
The  ship  and  cargo  were  condemned  as  forfeited  in  the  district  and  circuit  court  of  the  Dela- 
ware district.  On  July  29,  1818,  congress  passed  an  "  act  for  the  relief  of  the  owners  of  the 
Good  Friends,**  etc.,  and  a  remission  of  the  forfeiture  was  granted  by  the  secretary  of  the  treas- 
ury under  the  authority  of  that  act,  with  the  exception  of  a  sum  equal  to  double  the  duties 
imposed  by  an  act  of  congress,  passed  July  1,  1812.  The  collector  was  edtitled  to  one  moiety 
of  the  whole  amount  reserved  by  the  secretary  of  the  treasury  as  the  condition  of  the  remis- 
sion.    McLane  v.  United  States,  6  Pet.,  404. 

§  887.  May  be  reToked,  when. —  The  secretary  has  the  power,  after  a  remittitur  Yiaa  been 
granted  and  communicated  to  the  claimant,  to  revoke  the  warrant,  and  if  the  remission  of  the 
forfeiture  be  free  and  unconditional,  the  power  of  revocation  continues  after  the  remittitur 
is  fUed  and  an  order  of  restoration  passed,  and  until  the  precept  is  finally  executed  by  a 
delivery  of  the  property  into  the  possession  of  the  claimant.    The  Palo  Alto,*  Dav.,  848. 

§  288* when  remission  is  conditional. —  If  the  remission  of  a  forfeiture  by  the  secre- 
tary of  the  treasury  be  conditional,  he  has  no  power  to  revoke  it  after  the  condition  has  been 
performed,  whether  the  possession  of  the  goods  has  been  delivered  to  the  claimant  or  not. 
Ibid. 

§  889.  After  the  remission  of  a  forfeiture  by  the  secretary  of  the  treasury  has  been  made 
known  to  the  claimant,  a  revocation  of  the  remission  by  the  former  is  inoperative  until  the 
knowledge  of  it  is  brought  home  to  the  claimant ;  and  in  case  the  remission  be  conditional, 
if  the  condition  be  performed  before  he  has  notice  of  the  revocation,  the  rights  of  the  claim* 
ant  become  fixed,  and  the  remission  is  irrevocable.    Ibid, 

§  240.  Order  of  restoration  may  be  demanded  by  claimant—  The  order  of  restoration, 
made  by  the  court  pursuant  to  a  remission  of  a  forfeiture  by  the  secretary  of  the  treasury,  is 
not  properly  a  judicial  but  a  ministerial  act.  It  is  the  remission  of  the  secretai*y  that  restores 
the  right  of  property  and  possession,  and  the  order  ^of  the  court,  carrying  that  into  effect, 
may  be  demanded  by  the  claimant  ex  debito  Justitice,    Ibid. 

§  241.  A  motion  made  under  section  1020  of  the  Revised  Statutes,  to  remit  the  penalty 
of  a  forfeited  recognizance,  on  the  ground  that  the  party  bound  to  appear  was,  when  called, 
in  the  custody  of  a  state  officer,  under  a  warrant  issued  out  of  a  state  court  on  a  criminal 
charge,  was  denied  on  the  ground  that  the  question  could  be  best  determined  on  the  trial  of 
the  action  which  had  been  brought  upon  the  forfeited  recognizance.  United  States  v. 
Strieker,  12  BUtch.,  889. 

g  242.  By  state. —  The  state  of  Maryland  in  1886  passed  a  law  directing  a  subscription  of 
$8,000,000  to  be  made  to  the  capital  stock  of  the  Baltimore  &  Ohio  Railroad  Company  with 
the  following  proviso:  "That  if  the  said  company  shall  not  locate  the  said  road  in  the  man- 
ner  provided  for  in  this  act,  then,  and  in  that  case,  they  shall  forfeit  $1,000,000  to  the  state 
of  Maryland  for  the  use  of  Washington  county."  In  March,  1841,  the  state  passed  another 
act,  repealing  so  much  of  the  prior  act  as  made  it  the  duty  of  the  company  to  construct  the 
road  by  the  route  therein  prescribed,  remitting  and  releasing  the  penalty  and  directing  the 
discontinuance  of  any  suit  brought  to  recover  the  same.  The  proviso  was  a  measure  of  state 
policy,  which  it  had  a  right  to  change,  if  the  policy  was  afterwards  discovered  to  be  errone- 
ous, and  neither  the  commissioners  nor  the  county  nor  any  one  of  its  citizens  acquired  any 
separate  or  private  interest  under  it  which  could  be  maintained  in  a  court  of  justice.  It  was 
a  penalty  inflicted  upon  the  company  as  a  punishment  for  disobeying  the  law,  and  the  assent 
of  the  company  to  it  as  a  supplemental  charter  is  not  sufficient  to  deprive  it  of  the  character 
of  a  penalty.    Maryland  v,  Baltimore  &  Ohio  R.  Co.,  8  How.,  684* 
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PENSIONS  AND  BOUNTIES. 

[See  CoKSTiTCTXOK  AND  Lawb,  H  484-406;  Crimbs.] 

§  1.  The  rigrbt  to  gije  pensions  and  bounties  is  implied  from  the  power  to  raise  and  sup- 
port armies.    United  States  v.  Fairchilds,  1  Abb.,  74;  1  Am.  L.  T.,  58. 

§  2.  This  power  to  give  pensions  authorizes  congress  to  guard  by  appropriate  penalties  the 
pensions  and  bounties  awarded  to  soldiers  against  pension  agents  or  others  who  would  divert 
them  from  the  beneficiary.  Hence,  sections  13  and  IS  of  the  pension  act  of  July  4»  1864  (18 
Stat,  at  Large,  889),  providing  for  the  punishment  of  any  attorney  or  ag^nt  demanding  or 
receiving  a  greater  compensation  than  that  prescribed,  etc.,  are  valid  and  constitutionaL  IbidU 

%  3.  Offenses  under  the  law — Power  of  congress. — It  is  competent  for  congress  to  pass  laws 
securing  to  pensioners  the  enjoyment  of  their  pensions,  and  to  protect  the  fund  both  before 
and  after  it  reaches  their  hands,  and  to  this  end  may  declare  the  embezzlement  by  a  guardian 
of  money  which  came  to  his  hands  as  pension  money  for  his  wards  to  be  a  crime  against  the 
United  States,  and  as  such  punishable  in  the  United  States  courts.  United  States  v.  Hall,  8 
Otto,  348. 

§  4.  The  last  clause  of  the  thirteenth  section  of  the  pension  act  of  July  4,  1864  (13  Stat,  at 
Large),  providing  for  the  punishment  of  any  attorney  or  agent  wrongfully  withholding  from 
a  pensioner  or  other  claimant  the  whole  or  any  part  of  the  pension  or  claim  allowed  and  due 
such  pensioner  or  claimant,  etc.,  is  not  limited  in  its  operation  to  pensions  granted  under  that 
act,  but  extends  to  pensions  granted  under  an  act  subsequently  passed.  United  States  v. 
Chaffee,  4  Ben.^  330.  In  an  indictment  for  presenting  for  payment  a  false  and  fraudulent 
claim  for  pension  moneys,  it  is  not  sufficient  to  allege  the  offense  in  the  words  of  the  statute. 
The  facts  constituting  the  offense  should  be  set  out  with  such  certainty  as  to  apprise  the  de- 
fendant of  what  is  intended  to  be  proved  against  him,  to  the  end  that  he  may  prepare  his 
defense  and  plead  the  judgment  as  a  bar  to  any  subsequent  prosecution  for  the  same  offense. 
United  States  v,  Goggin,  1  Fed.  R.,  49;  9  Biss.,  269. 

§  5.  The  provisions  of  the  act  of  congress  for  the  punishment  of  frauds  on  the  government 
(act  of  March  8,  1828;  8  Stat,  at  Large,  771)  will  support  an  indictment  for  the  transmission 
of  false  affidavits  and  declarations  to  the  pension  office,  in  support  of  applications  for  bounty 
land  warrants.     United  States  v,  Bickford,  4  Blatch.,  337;  12  Law  Rep.  (N.  S.),  273. 

§  6.  Upon  the  trial  it  is  not  necessary  to  prove  a  transmission  by  the  hand  of  the  prisoner. 
Assistance  in  procuring  the  papers  for  transmission  by  another  is  sufficient.     IhicL 

§  7.  Congress,  having  the  right  to  grant  pensions  and  bounties  for  the  support  of  meritori- 
ous soldiers  and  sailors,  may  by  all  suitable  laws  guard  the  fund  thus  devoted  from  being 
diverted  from  its  object  by  either  the  craft  or  the  extortion  of  unscrupulous  agents.  The 
two  powers  are  co-«xtensive  in  congress.  Hence  the  act  of  July  4,  1864  (13  Stat,  at  Large, 
387),  prescribing  the  fees  of  pension  agents  and  providing  penalties  for  receiving  greater  fees 
than  those  prescribed,  is  constitutional.  United  States  v.  Marks,*  2  Abb.,  531.  See  Consti- 
tution AND  Laws,  §§  482-95. 

§  8.  Section  13  of  the  pension  act  of  July  4,  1864,  provides  "  that  any  agent  or  attorney 
who  shall,  directly  or  indirectly,  demand  or  receive  any  greater  compensation  for  his  serv- 
ices under  this  act  than  is  prescribed  in  the  preceding  section  of  this  act,"  etc.,  shall  be  sub- 
ject to  a  certain  penalty.  The  provision  herein  contained  as  to  a  penalty  can  only  be  applied 
in  case  of  services  rendered  in  procuring  pensions  granted  under  this  act,  and  has  no  appli- 
cation w^hatever  to  the  procuration  of  pensions  under  the  act  of  1862,  although  the  provisions 
as  to  penalties  in  the  latter  act  were  expressly  repealed  by  the  act  of  1864.    Ibid. 

§  9.  Widows  of  soldiers  of  the  Bevolntion. — A  widow  of  a  soldier  of  the  Revolutionary 
war  married  subsequent  to  1800.  She  received  a  pension  under  the  act  of  February  3,  1853 
(10  Stat,  at  L.,  154),  commencing,  under  a  decision  of  the  secretary  of  the  interior,  on  the  3d 
day  of  February,  1853.  Claiming  that  the  pension  should  have  commenced  on  the  4th  of  March, 
1848,  in  accordance  with  the  provisions  of  the  act  of  that  date  (9  Stat,  at  L.,  265),  granting 
pensions  to  widows  of  soldiers  of  the  Revolution  married  prior  to  1800,  she  brought  suit  for 
her  pension  from  the  4th  day  of  March,  1848,  to  the  3d  day  of  February,  1853.  Beld^  that  the 
act  of  1853  referred  to  the  act  of  1848,  and  adopted  its  provisions  as  to  the  rate,  duration  and 
commencement  of  the  pensions  it  grants,  and  for  that  reason  the  pension  should  commence 
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in  1848  instead  of  1858,  and  that  she  was  entitled  to  recover.    Alexander  v.  United  States/  4 
a  CI.,  218;  Clark  r.  United  Slates,*  1  Ct.  Gl.,  179. 

§  10.  The  widow  of  a  soldier  of  the  Revolution,  having  remarried  since  his  death,  is  entitled 
under  the  act  of  August  28,  1842,  to  the  pension  given  by  the  act  of  July  7,  1838,  as  well  dur- 
ing the  period  of  her  second  coverture  as  during  her  widowhood,  occasioned  by  the  death  of 
her  second  husband,  provided  that  she  be  a  widow  at  the  time  she  makes  the  application. 
Poucher  i\  United  States,*  1  Ct.  CI.,  207. 

§  11.  The  act  of  June  4, 1833,  granting  Revolutionary  pensions,  provides  that  when  a  female 
peusioner  sliall  die,  leaving  children,  the  amount  due  at  the  time  of  her  death  shall  be  paid 
to  her  representatives  for  the  benefit  of  her  children;  and  ''that  on  the  death  of  any  pen- 
sioner, male  or  female,  leaving  children,  the  amount  due  may  be  paid  to  any  one,  or  each  of 
them,  as  they  may  prefer,  without  the  intervention  of  an  administrator."  Held,  that  the  word 
children  in  these  provisions  embraces  the  grandchildren  of  a  deceased  pensioner,  whether 
their  parents  died  before  or  after  his  decease.  (Daniel,  Curtis  and  Camfbeix,  JJ.,  dis- 
sented.)   Walton  V.  Cotton,*  19  How.,  865. 

§  12.  Under  the  act  of  February  23,  1853,  granting  pensions  to  widows  of  Revolutionary 
soldiers,  who  were  married  subsequently  to  January,  A.  D.  180Q,  **  in  the  same  manner  as 
those  who  were  married  before  that  date,"  the  widows  therein  designated  take  the  pension 
provided  from  the  date  of  the  passage  of  the  act,  and  not,  as  the  widows  married  prior  to  1800, 
from  1848,  the  date  of  the  act  granting  pensions  to  the  latter.  The  phrase  "  in  the  same  man- 
ner "  refers  to  the  mode  in  which  the  pension  must  be  obtained  by  the  adjudication  of  the 
commissioner  of  pensions,  and  to  the  rules,  regulations  and  prescriptions  provided  by  law  for 
the  government  of  the  commissioner  and  pension  agents,  and  for  the  payment  of  pensions. 
United  States  v.  Alexander,*  12  Wall.,  177. 

§  18.  Widows. —  Where  a  pension  is  provided  for  a  widow  for  the  services  of  her  husband 
as  an  officer  in  the  navy  of  the  United  States,  by  a  special  act  of  congress,  and  a  general  act, 
passed  the  same  day,  provides  a  pension  for  widows  of  officers  who  have  died  in  the  naval 
service,  such  widow,  having  elected  to  take  under  the  general  law,  and  having  taken  under 
the  same,  although  under  protest,  by  receiving  the  same  did  not  prejudice  her  claim  under 
the  resolution  of  the  same  date,  and  cannot  take  under  the  special  act.  Decatur  v.  Pauld- 
inff,  14  Pet..  497.  \ 

g  14.  A  claim  for  a  Revolutionary  land  warrant  must  be  presented  to  the  secretary  of  the 
interior,  and  not  to  the  court  of  claims.    Chamberlain  v:  United  States,*  17  Ct.  CI.,  631. 

§  15.  A  deserter  from  the  army  who  was  re-instated,  without  trial,  upon  condition  of  serv- 
ing out  the  time  lost  by  such  desertion,  and  having  done  so  was  honorably  discharged,  is  en- 
titled to  bounty  notwithstanding  the  desertion.     United  States  u  Kelley,*  15  Wall.,  84. 

§  16.  Soldiers*  Home.—  The  statutes  relating  to  the  Soldiers'  Home  (R.  S.  U.  S.,  g.:^  4814,  4819) 
recognize  two  classes  of  beneficiaries:  1st,  soldiers  who  while  in  service  contributed  volun- 
tarily or  involuntarily  to  its  support ;  2d,  soldiers  who  did  not  contribute.  Those  who  con- 
tributed have  a  right  of  membership  without  surrendering  their  pensions  to  the  institution ; 
those  who  did  not  contribute  may  become  members  by  surrendering  their  pensions.  Bo  wen 
V.  United  States,*  14  Ct.  CI.,  162. 

§17.  Section  4820,  Revised  Statutes  of  United  States,  provides  that  **the  fact  that  one  to 
whom  a  pension  has  been  granted  for  wounds  or  disability  received  in  the  military  service 
has  not  contributed  to  the  funds  of  the  Soldiers'  Home,  shall  not  preclude  him  from  admis- 
sion thereto.  But  all  such  pensioners  shall  surrender  their  pensions  to  the  Soldiers'  Home 
during  the  time  they  remain  there  and  voluntarily  receive  its  benefits."  The  meaning  of  this 
section  is  clear  and  obvious,  viz.,  that  only  those  invalid  pensioners  who  have  not  contributed 
to  the  funds  of  the  '*  Home  "  are  bound  to  surrender  to  it  their  pensions  while  enjoying  its 
benefit.  Such  being  the  case,  the  courts  cannot  look,  for  an  interpretation,  back  of  the 
Revised  Statutes  to  the  statutes  which  have  been  revised  and  embodied  therein.  United 
States  V.  Bowen,*  10  Otto,  508. 

g  18.  The  commissioner  of  pensions  is  not  the  head  of  a  department  within  the  meaning 
of  the  second  section  of  article  2  of  the  constitution  of  the  United  States,  which  prescribes  by 
whom  officers  of  the  United  States  shall  be  appointed.  United  States  v.  Germaine,  9  Otto, 
508. 

§19.  The  construction  given  to  statutes  relating  to  pensions  by  the  commissioner  of  pen- 
sions ]»  entitled  to  great  consideration  by  the  courts  of  the  United  States  in  interpreting  such 
statutes.     Bowen  v.  United  States,*  14  Ct.  CL,  162. 

§  20.  The  certificate  of  the  commissioner  of  pensions  is  prima  facie  evidence  of  title  to  a  pen- 
sion and  of  all  the  facts  that  make  the  title.    Alexander  v.  United  States,*  4  Ct.  CI.,  218. 

§  21.  Half  pay  under  act  of  1 780.—  A  claim  for  the  half  pay  granted  by  the  resolution  of 
congress  of  October,  1780,  is  barred  by  not  being  presented  at  the  treasury  by  the  27th  of 
liarch,  1794.  according  to  section  1  of  the  act  of  March  27,  1792  (1  Stat.,  245).    It  is  also 
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baiTed  by  section  1  of  the  act  of  February  12,  1798,  if  not  presented  at  tlie  treasury  before 
May  1,  1794,  as  it  is  a  claim  upon  the  United  States  for  services.  Chamberlain  v.  United 
States.*  17  Ct.  CI.,  631. 

§  22.  Pension  of  a  deceased  pensioner. — A  claim  on  the  United  States  for  the  pension  due 
a  decedent  must  be  prosecuted  by  the  administrator,  and  not  by  the  heirs,  as  it  is  personal 
estate.    Ibid, 

%  28.  The  representatives  of  a  person  entitled  to  a  pension  under  the  act  of  May  15,  1838,  but 
who  never  obtained  its  allowance  or  any  adjudication  in  his  favor,  have  no  claim  for  the 
money  after  his  death.    Thatcher  v.  United  States,*  12  Law  Rep.  (N.  S.),  82. 

§  24.  Under  a  general  act,  like  that  of  1828,  no  person  becomes  a  pensioner  so  as  to  leave 
**  arrears  of  pension,"  within  the  meaning  of  the  acts  of  congress  upon  the  subject,  until  after 
such  adjudication  in  his  favor  by  the  secretary  of  the  treasury.    Ibid, 

§  25.  Acorned  pensions  not  assets. —  The  Revised  Statutes  provide  (section  4718)  that  an 
accrued  pension  shall  not  be  considered  as  a  part  of  the  assets  of  the  estate  of  a  deceased 
pensioner.  This  provision  is  applicable  to  and  governs  the  act  of  January  25,  1879  (I 
Supplmt.  R.  S.,  p.  895,  ch.  28),  which  provides  for  the  ascertainment  and  allowance  of  '*  ar- 
rears of  pension,"  but  does  not  use  the  term  "  accrued  pensions."  Donnelly  v.  United  States,* 
17  dt  CI.,  105. 

§  2(>.  A  pensioner  having  applied  for  arrears  under  the  act  of  January  25,  1879,  the  com- 
missioner allowed  the  claim  and  issued  the  usual  certificate,  but  before  payment  the  pen- 
sioner died.  Heldj  that  the  issuing  of  the  certificate  did  not  create  a  debt  against  the 
government  which  survived  to  the  administrator  of  the  pensioner.    Ibid. 

§27.  Who  entitled  —  Acts  of  officers  eonelnsive.— The  whole  matter  of  ascertaining,  de- 
termining and  certifying  who  is  lawfully  entitled  to  a  pension  on  account  of  military  service 
is  confided  to  certain  executive  officers,  and  not  to  the  judiciary,  and  no  right  to  a  pension  is 
fixed  until  those  officers  declare  it  to  be ;  and  if  they  decide  against  the  right  there  is  no  ap- 
peal except  to  congress.  So  held  in  suit  brought  upon  a  pension  claim  which  had  been  re- 
jected by  the  commissioner  of  pensions.     Daily  t\  United  States,*  17  Ct.  CI.,  144. 

g  28.  Surgeons  of  regiments  were  not  included  in  the  resolution  of  congress  of  October  21. 
1780,  providing  that  **  the  officers  who  shall  continue  in  the  service  to  the  end  of  the  war 
shall  be  entitled  to  half  pay  during  life."    Thatcher  v.  United  States,*  12  Law  Rep.  (N.  S.),  82. 

§  29.  Pension  agent  —  Bond. —  The  approval  by  the  secretary  of  the  interior  of  a  new  bond 
of  a  pension  agent,  without  an  accounting  by  the  agent,  is  not  such  an  acceptance  of  the  new 
bond  as  will  cancel  the  liability  of  the  sureties  on  the  old  bond,  where,  upon  a  settlement  of 
his  accounts,  it  appears  that  at  the  time  of  giving  the  new  bond  the  agent  was  in  default. 
United  States  v,  Haynes,  9  Ben.,  22. 

§80.  Adopted  and  illegitimate  children.— Under  the  act  of  March  4,  1814  (8  Stat  at 
Large,  108),  an  adopted  child  is  not  entitled  to  a  pension ;  but  an  illegitimate  child,  which,  by 
intermarriage  of  the  parents,  and  acknowledgment  as  their  child,  becomes  legitimatized  by 
the  law  of  the  state  in  which  the  parents  reside,  is  entitled  to  a  pension  if  the  father  dies  in 
the  naval  service  and  the  mother  marries  again.    United  States  v.  Skam,  6  Cr.  C.  C,  867. 

§  81.  By  the  act  of  March  8,  1819  (3  Stat  at  Large,  514),  a  new  requisite  is  prescribed  to 
the  validity  of  pensions,  viz.,  the  biennial  affidavit  of  continued  disability  to  be  given  by  two 
surgeon&  The  repeal  of  that  act  in  1832  (4  Stat  at  Large,  599)  was  prospective  only,  and 
could  not  restore  to  the  pension  roll  any  one  who  had  been  dropped  from  it  for  non-compli- 
ance with  the  said  condition.    Williams  v.  United  States,*  10  Law  Rep.  (N.  S.),  631. 

g  82.  Navy  agents. —  There  is  no  such  distinct  office  known  to  the  constitution  and  laws  of 
the  United  States  as  navy  pension  agent;  hence  it  is  competent  for  the  secretary  of  the  navy 
to  require  the  navy  agents  to  pay  these  pensions;  and  having  done  so,  the  sureties  of  the  navy 
agent  are  responsible  for  the  faithful  performance  of  that  service.  United  States  v.  Cutter, 
2  Curt.,  617. 


PERILS  OF  THE  SEA. 
See  Carbibbs  ;  Insurance. 


PERJURY. 

See  CBDfBS. 
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PERPETUITY  — PLENE  ADMINISTRAVIT. 

PERPETUITY. 
See  Constitution  and  Laws;  Estates  of  Decedents;  Uses  and  Trusts, 


PERSONAL  PROPERTY. 

See  Propebtt. 


PETITION,  RIGHT  OF. 
See  Constitution  and  Laws. 


PILOTS  AND  PILOTAGE. 
Constitution  and  Laws;  MABrmaB  Law. 


PIRACY. 

See  Crimes. 


PLEADING. 

See  post 


PLEADING  AND  EVIDENCE. 

See  Evidence. 


PLEA  IN  ABATEMENT. 
See  Pleading;  Practicb. 


PLEAS. 
See  Pleading. 


PLEDGE. 
See  Bailment. 


PLENE  ADMINISTRAVIT. 

See  Estates  of  Decedents;  Pleading. 
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§§  1-12.  POLICE  POWERS, 

POLICE  POWERS. 

[See  CozfSTiTOTiOK  axd  Laws.] 

§  1,  In  gr^neral. — The  police  power  of  a  state  extends  to  the  protection  of  the  lives,  limbs, 
health,  comfort  and  quiet  of  all  persons,  and  the  protection  of  all  property  within  the  state, 
and  hence  to  the  making  of  all  regulations  promotive  of  domestic  order,  morals,  health  and 
safety.    Railroad  Co.  u.  Husen,  5  Otto,  465. 

§  3.  Under  its  police  powers  a  state  may  regulate  the  conduct  of  its  citizens  towards  each 
other,  and  the  manner  in  which  each  shall  use  his  own  property,  when  such  regulation  is  nec- 
essary for  the  public  good.  Included  in  these  powers  is  that  to  re'gulate  warehouses,  and  in 
60  doing  to  fix  a  maximum  of  charge  to  be  made  for  services  rendered,  accommodations  fur- 
nished, etc.    Munn  v,  Illinois,  4  Otto,  113. 

§  8.  The  couit  were  inclined  to  regard  with  favor  the  following  definition:  Every  law  comes 
within  the  description  of  a  regulation  of  police  which  concerns  the  welfare  of  the  whole 
people  of  a  state  or  any  individual  within  it ;  whether  it  relates  to  their  rights  or  their  duties ; 
whether  it  respects  them  as  men  or  as  citizens  of  the  state,  in  their  public  or  private  relations ; 
whether  it  relates  to  the  rights  of  persons  or  property  of  the  whole  people  of  a  state  or  of  any 
individual  within  it;  and  whose  operation  was  within  the  territorial  limits  of  the  state  and 
upon  the  persons  and  things  within  its  jurisdiction.    City  of  New  York  v,  Miln,  11  Pet.,  10^ 

§  4.  The  supreme  police  power  of  a  state  is  one  of  the  different  means  used  by  sovereignty 
to  accomplish  that  great  object,  the  good  of  the  state,  and  is  either  national  or  municipal, 
in  the  confined  application  of  that  word  to  corporations  and  cities.  Police  powers  and  sover- 
eign powers  are  the  same,  the  former  being  considered  so  many  particular  rights  under  that 
name  or  word,  collectively  placed  in  the  hands  of  the  sovereign.    Passenger  Cases,  7  How.,  283. 

§  5.  The  legislature  having  granted  an  exclusive  right,  and  that  branch  or  organ  of  the 
government  possessing  the  police  power  with  reference  to  the  subject-matter  of  the  right 
granted  permits  and  acknowledges  the  exercise  of  the  right  as  harmless,  the  right  is  so  vested 
that  neither  the  legislature  nor  the  people  have  power  to  abrogate  it.  Crescent  City,  etc., 
Co.  V.  Butchers*  Union,  etc.,  Co.,  9  Fed.  R.,  743. 

§  6.  State  acts  in  conflict  with  powers  of  congress.— The  police  powers  of  a  state  cannot 
be  so  exercised  as  to  practically  assume  the  powers  conferred  upon  congress  by  the  constitu- 
tion. For  example,  a  state  cannot  exercise  its  police  powers  over  the  interstate  transporta- 
tion of  articles  and  subjects  of  commerce.    Railroad  Co.  v,  Husen,  5  Otto,  465. 

§  7.  The  statute  of  Missouri,  prohibiting  the  importation  of  any  Texas,  Mexican  or  Indian 
cattle  into  the  state,  between  the  first  day  of  March  and  the  first  day  of  November  in  each 
year,  is  not  a  quarantine  nor  inspection  law,  nor  otherwise  within  the  police  powers  of  the 
the  state,  but  is  in  conflict  with  that  clause  of  the  constitution  of  the  United  States  oidaining 
that  **  congress  shall  have  power  to  regulate  commerce  with  foreign  nations,  and  among  the 
several  states  and  with  the  Indian  tribes.'*    Ibid, 

%  8.  The  patent  laws  passed  by  congress  do  not  in  any  way  displace  or  restrict  the  police 
powers  of  a  state.  Hence,  it  is  competent  for  a  state  to  exact  a  license  fee  for  the  sale  of 
patented  articles  as  well  as  of  those  not  patented.     Webber  v,  Virginia,  13  Otto,  847. 

§  9.  The  twenty-ninth  section  of  the  internal  revenue  act  of  March  2,  1867  (14  Stat  at  Large, 
4S4),  prohibiting  the  sale  of  certain  kinds  of  oil,  or  oil  unable  to  undergo  a  certain  fire  test,  is 
plainly  a  police  regulation,  relating  exclusively  to  the  internal  trade  of  the  states,  and  as  such 
can  only  have  effect  where  the  legislative  authority  of  congress  excludes  territorially  all  state 
legislation,  as,  for  example,  in  the  District  of  Columbia.  Within  state  limits  it  can  have  no 
constitutional  operation.     United  States  v.  Dewitt,  9  Wall.,  41. 

^  10.  A  state  statute,  providing  a  summary  proceeding  to  remove  intruders  on  Indian  lands, 
is  a  police  regulation  and  not  unconstitutional.    State  of  New  York  v.  Dibble,  21  How. ,  366. 

§  11.  State  regulations  of  commerce  are  not  valid  as  an  exercise  of  police  powers.  Thus 
an  Alabama  statute,  requiring  steamboat  owners,  before  leaving  the  waters  of  the  state  at 
Mobile,  to  file  with  the  probate  judge  a  written  statement  containing  the  name  of  the  vessel, 
and  of  the  owners,  etc.,  etc.,  held,  to  be  in  conflict  with  the  constitution  and  laws  of  tho 
United  States,  and  therefore  void.    Sinnot  v.  Davenport,  32  How.,  227. 

§  13.  A  state  may  exclude  from  its  limits  paupers  and  convicts  of  other  countries,  persons 
incurably  diseased,  and  others  likely  to  become  a  burden  upon  its  resources.  It  may,  perhaps, 
exclude  pei*sons  whose  presence  would  be  dangerous  to  its  established  institutions.  But  there 
its  power  ends.  Whatever  is  done  by  way  of  exclusion  beyond  this  must  come  from  the  gen- 
era!  government.  That  government  alone  can  determine  what  aliens  shall  be  i>ermitted  to 
land  within  the  United  States  and  upon  what  conditions  they  shall  be  permitted  to  remain. 
Al%Kow  V.  Nunan,  5  Saw.,  562. 
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*  g  18.  The  police  power  of  the  state  extends  to  all  matters  relating  to  the  internal  govern- 
ment of  the  state,  and  the  administration  of  its  laws  which  have  not  been  surrendered  to  the 
general  government,  and  embraces  regulations  affecting  the  health,  good  order,  morals,  peace 
and  safety  of  society.  This  police  power  may  be  exercised  by  precautionary  measures  against 
the  increase  of  crime  or  pauperism,  or  the  spread  of  infectious  diseases  from  persons  coming 
from  other  countries.  Thus,  the  state  may  entirely  exclude  convicts,  lepers  and  persons 
afflicted  with  incurable  disease ;  may  refuse  admission  to  paupers,  idiots,  lunatics  and  others, 
who  from  physical  causes  are  likely  to  become  a  charge  upon  the  public,  until  security  is 
afforded  that  they  will  not  become  such  a  charge ;  and  may  isolate  the  temporarily  diseased 
until  the  danger  of  contagion  is  gone.    In  re  Ah  Fong,  8  Saw.,  144. 

§  14.  But  the  extent  of  the  power  of  the  state  to  exclude  a  foreigner  from  its  territory  is 
limited  by  the  right  in  which  it  has  its  origin  —  the  right  of  self-defense.  Whatever  outside 
of  the  legitimate  exercise  of  this  right  affects  the  intercourse  of  foreigners  with  our  people, 
their  immigration  to  this  country  and  residence  therein,  is  exclusively  within  the  jurisdiction 
of  the  genera]  government,  and  is  not  subject  to  state  control  or  interference.  Accordingly, 
a  statute  of  California  preventing  the  landing  of  foreigners  who  are  ** lunatic,  idiotic,  deaf, 
dumb,  blind,  crippled  or  infirm,''  or  who  are  or  have  been  paupers,  etc.,  held  to  be  beyond 
the  police  power  of  the  state,  as  to  prohibit  the  landing  of  blind  or  crippled  people,  etc.,  with- 
out regard  to  their  present  ability  to  support  themselves,  is  to  prohibit  immigration;    IbidL 

§  15.  Each  state  has  exclusive  control  over  all  matters  pertaining  to  its  own  internal  police. 
It  can  establish  and  regulate  ferries  across  its  rivers,  control  the  moving  of  vessels  in  harbors 
within  its  borders,  and  enact  health  and  inspection  laws  which,  by  quarantine  or  otherwise, 
may  operate  on  persons  brought  within  its  jurisdiction  in  the  course  of  commercial  opera- 
tions. It  has  the  same  undeniable  and  unlimited  jurisdiction  over  all  persons  and  things, 
within  its  territorial  limits,  as  any  foreign  nation,  where  that  jurisdiction  is  not  surrendered 
or  restrained  by  the  constitution  of  the  United  States.  All  those  powers  which  relate  mainly 
to  municipal  law,  or  what  may  be  called  internal  police,  not  being  restrained  by  or  surrendered 
to  the  federal  government, —  the  authority  of  a  state  in  relation  to  these  is  complete,  unquali- 
fied and  exclusive.    King  v.  American  Transportation  Ca.,  1  Flip.,  1. 

§  16w  State  legislatures  have  an  undoubted  right  to  make  all  police  regulations  which  they 
may  deem  necessary  (not  inconsistent  with  constitutional  restrictions)  for  the  preservation  of 
the  public  health,  good  order,  morals  and  intelligence,  but  they  cannot  under  pretense  of  a 
police  regulation  interfere  with  the  fundamental  privileges  and  immunities  of  American  citi- 
zens. Thus  where  the  legislature  of  Louisiana  granted  to  an  incorporated  society  the  exclu- 
sive privilege  of  keeping  cattle  landings,  stockyards  and  slaughter  houses  in  and  about  tlie 
city  of  New  Orleans,  and  prohibited  all  others  from  keeping  such  establishments,  held^  that 
the  grant  of  such  exclusive  privilege  violated  the  rights  of  others  desiring  to  keep  such  estab- 
lishments, and  willing  to  conform  to  all  police  regulations  adopted  for  the  public  health, 
safety  and  comfort,  and  that  such  grant  could  not  be  sustained  under  the  power  to  make 
police  regulations.  The  Slaughter  House  Case,  1  Woods,  21 ;  Live  Stock,  etc..  Association  v. 
Crescent  City,  etc.,  Co.,  1  Abb.,  388.  But  see  Slaughter  House  Cases,  16  Wall.,  36  (Const., 
gS  752-801). 

§  17.  As  a  measure  of  police  regulation  a  law  prohibiting  the  manufacture  and  sale  of  in- 
toxicating liquors -is  not  repugnant  to  the  constitution  of  the  United  States.  Beer  Co.  v. 
Massachusetts,  7  Otto,  25.  / 

$  18.  While  a  state  may  pass  sanitary  laws,  and  laws  for  the  protection  of  life,  liberty, 
health,  or  property  within  its  borders ;  while  it  may  prevent  persons  and  animals  suffering 
under  contagious  or  infectious  diseases  from  entering  the  state,  and  for  the  purpose  of  self- 
protection  establish  quarantine,  and  reasonable  inspection  laws,  it  may  not  interfere  with 
transportation  into  or  through  the  state  beyond  what  is  absolutely  necessary  for  its  self-pro- 
tection.    Railroad  Co.  v,  Husen,  5  Otto,  465. 

^  10.  Persons  are  not  the  subject  of  commerce,  and  not  being  imported  goods,  they  do  not 
fall  within  the  reasoning  founded  upon  the  construction  of  the  power  given  to  congress  to 
regulate  commerce,  and  the  prohibition  of  the  states  from  imposing  a  duty  on  imported 
goods.  Accordingly,  the  legislature  of  New  York,  having  passed  an  act  requiring  the  mas- 
ter of  every  vessel  arriving  in  New  York  from  any  foreign  i)ort,  or  from  a  port  of  any  of  the 
states  of  the  United  States  other  than  New  York,  under  certain  penalties  prescribed  in  the 
law,  within  twenty-four  hours  after  his  arrival,  to  make  a  report  in  writing,  containing 
the  names,  ages  and  last  legal  settlement  of  every  person  who  had  been  on  board  the  vessel 
commanded  by  him  during  the  voyage,  held,  that  this  act  was  not  a  i*egulation  of  commerce, 
but  of  police ;  and  that  being  so,  it  was  passed  in  the  exercise  of  a  power  which  rightfully 
belonged  to  the  state.    City  of  New  York  v.  Miln,  11  Pet.,  102. 

§  20.  The  act  of  New  York  of  1824,  above  referred  to,  being  intended  to  protect  New  York 
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against  the  importation  of  foreign  paupers,  was  an  internal  police  regulation  and  constitu- 
tional.   Ibid. 

§  21.  It  is  not  within  the  police  powers  of  a  state  to  impose  taxes  upon  alien  passengers  ar- 
riving in  the  ports  of  that  state.    Passenger  Cases,  7  How.,  288. 

§  22.  Miscellaneoa9. —  A  state  may,  under  its  police  power,  impose  special  assessments  for 
levee  purposes  and  the  like.  A  special  assessment  for  such  a  purpose  is  not  a  tax  in  the  strict 
legal  sense  of  that  word,  and  hence  it  has  been  uniformly  held  that  the  usual  constitutional 
provisions,  requiring  the  burdens  of  taxation  to  be  equally  distributed,  and  requiring  an  equal 
and  uniform  valuation  of  all  property  for  purposes  of  taxation,  have  relation  to  taxation  for 
general  state  and  county  purposes,  and  are  not  limitations  on  the  exercise  of  the  police  power, 
and  do  not  inhibit  special  local  assessments,  when  the  fund  raised  is  expended  for  the  improve- 
ment of  the  property  taxed.    Boro  v,  Phillips  County,  4  Dill.,  216. 

§  28.  An  ordinance  declaring  that  every  male  person  imprisoned  in  the  county  jail,  under 
the  judgment  of  any  court  having  jurisdiction  in  criminal  cases  in  the  city  and  county,  shall, 
immediately  upon  his  arrival  at  the  jail,  have  the  hair  of  his  head  cut  or  clipped  to  a  uniform 
length  of  one  inch  from  the  scalp  thereof,  cannot  be  upheld  either  as  a  measure  of  discipline 
or  as  a  sanitary  regulation.    Ah  Kow  v.  Nunan,  5  Saw.,  552. 

§  24.  All  rights  granted  by  charter  to  corporations  are  subject  to  the  police  powers  of  the 
state  when  exercised  in  behalf  of  the  public  health  or  morals.  The  legislature  cannot,  by 
any  contract,  divest  itself  of  the  power  to  provide  for  these  objects.  Beer  Co.  v,  Massachu- 
setts, 7  Otto,  25. 

§  25.  It  seems  that  the  power  to  impose  a  license  fee  or  tax  may  be  supported  as  an  exer- 
cise of  the  police  power.    Railway  Co.  v.  Philadelphia,  11  Otto,  528. 

§  26.  The  legislature  of  a  state  cannot  bargain  away  its  police  power.  Hence  a  charter  to 
a  company,  authorizing  them  to  conduct  a  lottery  for  a  certain  number  of  years,  is  nothing 
more  than  a  license  to  enjoy  the  privilege  on  the  terms  named  for  the  specified  time,  unless  it 
be  sooner  abrogated  by  the  sovereign  power  of  the  state  for  the  general  good.  Stone  i;.  Mis- 
sissippi, 11  Otto,  814. 


POLICY  OF  INSURANCE 
See  Insurance. 


POLITICAL  QUESTIONS. 

See  Courts;  Government. 


POLYGAMY. 
See  Crimes;  Domestic  Relatione 


POSSESSION. 
See  Land;  Limitations. 


POSTMASTER. 
See  Bonds;  Postoffigb. 


POSTMASTER-GENERAL. 

See  Government;  Postofficb. 
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POST-NUPTIAL  SETTLEMENT  — POSTOFFICE.  §§1-8. 

POST-NUPTIAL  SETTLEMENT. 
See  DoMESTio  Relations;  Fraud. 


POSTOFFICE. 

[See  Bonds;  Crimes;  Goysbnmxnt.] 


IV.  Contracts  for  Carrying  the  Mail, 
141-181. 


L  In  General,  §§  1-61. 
IL  POSTOFFICE  Department,  §§  62-85. 
IIL  Postmasters,  §§  86-140. 

I.  In  General. 
Summary  —  Powers  of  congress;  non-mailable  matter,  §§  1-8. 

■ 

§  1.  The  power  vested  in  congress  to  establish  postoffioes  and  post-roads  embraces  not 
merely  the  designation  of  the  routes  over  which  the  mail  shall  be  carried,  bnt  the  regulation 
of  the  entire  postal  system  of  the  country,  and  under  and  by  virtue  of  this  power  congress 
may  designate  what  shall  be  carried,  and  determine  what  shall  be  included.  Ex  parte  Jack- 
eon,  §§  ^12. 

§  2.  Letters  and  sealed  packages  subject  to  letter  postage  are  as  fully  guarded  from  exami- 
nation, except  as  to  their  outward  form  and  weight,  as  if  they  were  retained  by  the  parties 
forwarding  them  in  their  own  domiciles,  and  can  only  be  opened  and  examined  under  war- 
rant issued  under  oath  or  affirmation,  particularly  describing  the  thing  to  be  seized.  The 
constitutional  guaranty  of  the  right  of  the  people  to  be  secure  in  their  papers  against  unrea- 
sonable searches  and  seizures  extends  to  their  papers  thus  closed  against  inspection  wher- 
ever they  may  be.    Ibid, 

§  8.  No  regulations  can  be  enforced  against  the  transportation  of  printed  matter  in  the 
mail,  which  is  open  to  examination,  so  as  to  interfere  in  any  manner  with  the  freedom  of  the 
press.  If,  therefore,  printed  matter  be  excluded  from  the  mails,  its  transportation  in  any 
other  way  cannot  be  forbidden  by  congress.    Ibid, 

§  4.  Regulations,  excluding  matter  from  the  mail,  may  be  enforced  as  to  letters  or  sealed 
packages  subject  to  letter  postage,  upon  competent  evidence  of  their  violation,  obtained  from 
the  parties  receiving  the  letters  or  packages,  or  from  others  cognizant  of  the  facts.  As  to 
objectionable  printed  matter,  open  to  examination,  the  regulations  may  be  enforced  in  some 
cases  by  the  direct  action  of  the  officers  of  the  postal  service,  as  where  the  postage  is  not  pre- 
paid, etc.,  or  where  the  object  is  exposed  and  shows  unmistakably  that  it  is  prohibited,  as  in 
the  case  of  an  obscene  picture  or  print    Ibid, 

%  o.  In  the  enforcement  of  laws  and  regulations  excluding  matter  from  the  mails,  a  dis- 
tinction is  to  be  made  between  different  kinds  of  mail  matter — between  what  is  intended  to 
be  kept  free  from  inspection,  such  as  letters  and  sealed  packages  subject  to  letter  postage, 
and  what  is  open  to  inspection,  such  as  newspapers,  msigazines,  eta,  purposely  left  in  a  con- 
dition to  be  examined.    Ibid, 

§6.  An  act  of  congress  providing  for  the  punishment  of  persons  who  send  through  the 
mails  lottery  circulars  is  constitutional.    Ibid, 

g  7.  Under  section  8894,  Revised  Statutes  United  States,  providing  that  **  no  letter  or  cir- 
cular concerning  lotteries,  so-called  gift  concerts,  or  other  similar  enterprises,  offering  prizes, 
or  concerning  schemes  devised  and  intended  to  deceive  and  defraud  the  public  for  the  purpose 
of  obtaining  money  under  false  pretenses,  shall  be  carried  in  the  mail,**  a  postmaster  is  not 
authorized  to  detain  and  refuse  to  deliver  letters  addressed  to  lottery  companies  or  their  sec- 
retaries. The  above  section  was  intended  to  apply  only  to  letters  posted  in  the  interest  of 
lottery  companies  for  the  purpose  of  attracting  custom,  and  not  to  letters  addressed  to  such 
companies  by  persons  having  no  interest  therein ;  but  if  tliis  were  otherwise  the  postmaster 
would  still  be  unauthorized  to  detain  letters  upon  the  mere  suspicion  that  they  contained  un- 
mailable  matter,  the  act  having  provided  no  machinery  for  the  arrest  and  detention  of  such 
letters. '   Commerford  v.  Thompson,  ^  18,  14. 

%  8.  When  letters  actually  belonging  to  a  lottery  company  are  withheld  by  a  postmaster,  an 
injunction  to  restrain  the  latter  from  detaining  them  will  be  refused,  as  a  court  of  equity  will 
not  aid  in  promoting  schemes  contrary  to  pubUc  policy.    Ibid, 

(NoTBS.-See  §§15-62.] 
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EX  PARTE  JACKSON. 
(6  Otto,  727-787.    1877.) 

Petition  for  writs  of  haheas  corpus  and  certiorari. 

Statement  of  Facts. —  Jackson  was  indicted  for  sending  by  mail  circulars 
concerning  an  illegal  lottery  in  violation  of  the  act  of  congress.  Having  been 
convicted,  he  was  fined  $100,  and  ordered  to  be  imprisoned  until  the  fine 
should  be  paid.  He  applied  for  a  habeas  corpus^  alleging  that  his  imprison- 
ment was  unlawful.    Further  facts  appear  in  the  opinion  of  the  court. 

§  9.  What  is  included  in  thepoxoer  of  congress  to  establish  postoffices  and  post- 
roads. 

Opinion  by  Mr.  Justice  Field. 

The  power  vested  in  congress  "  to  establish  postoffices  and  post-roads  "  has 
been  practically  construed,  since  the  foundation  of  the  government,  to  author- 
ize, not  merely  the  designation  of  the  routes  over  which  the  mail  shall  be  car- 
ried, and  the  offices  where  letters  and  other  documents  shall  be  received  to  be 
distributed  or  forwarded,  but  the  carriage  of  the  mail,  and  all  measures  neces- 
sary to  secure  its  safe  and  speedy  transit,  and  the  prompt  delivery  of  its  con- 
tents. The  validity  of  legislation  prescribing  what  should  be  carried,  and  its 
weight  and  form,  and  the  charges  to  which  it  should  be  subjected,  has  never 
been  questioned.  What  should  be  mailable  has  varied  at  different  times, 
changing  with  the  facility  of  transportation  over  the  post-roads.  At  one  time 
only  letters,  newspapers,  magazines,  pamphlets  and  other  printed  matter,  not 
exceeding  eight  ounces  in  weight,  were  carried;  afterwards  books  were  added 
to  the  list;  and  now  small  packages  of  merchandise,  not  exceeding  a  prescribed 
weight,  as  well  as  books  and  printed  matter  of  all  kinds,  are  transported  in  the 
mail.  The  power  possessed  by  congress  embraces  the  regulation  of  the  entire 
postal  system  of  the  country.  The  right  to  designate  wh&t  shall  be  carried 
necessarily  involves  the  right  to  determine  what  shall  be  excluded.  The  diffi- 
culty attending  the  subject  arises,  not  from  the  want  of  power  in  congress  to 
prescribe  regulations  as  to  what  shall  constitute  mail  matter,  but  from  the 
necessity  of  enforcing  them  consistently  with  rights  reserved  to  the  people  of 
far  greater  importance  than  the  transportation  of  the  mail.  In  their  enforce- 
ment, a  distinction  is  to  be  made  between  different  kinds  of  mail  matter, — 
between  what  is  intended  to  be  kept  free  from  inspection,  such  as  letters,  and 
sealed  packages  subject  to  letter  postage;  and  what  is  open  to  inspection,  such, 
as  newspapers,  magazines,  pamphlets  and  other  printed  matter,  purposelj^  left 
in  a  condition  to  be  examined.  Letters  and  sealed  packages  of  this  kind  in. 
the  mail  are  as  fully  guarded  from  examination  and  inspection,  except  as  to 
their  outward  form  and  weight,  as  if  they  were  retained  bj^^  the  parties  for- 
warding them  in  their  own  domiciles.  The  constitutional  guaranty  of  the 
right  of  the  people  to  be  secure  in  their  papers  against  unreasonable  searches 
and  seizures  extends  to  their  papers,  thus  closed  against  inspection,  wherever 
they  may  be.  Whilst  in  the  mail,  they  can  only  be  opened  and  examine<l 
under  like  warrant,  issued  upon  similar  oath  or  affirmation,  particularly  de- 
scribing the  thing  to  be  seized,  as  is  required  when  papers  are  subjected  to 
search  in  one's  own  household.  No  law  of  congress  can  place  in  the  hands  of 
officials  connected  with  the  postal  service  any  authority  to  invade  the  secrecy 
of  letters  and  sucfi  sealed  packages  in  the  mail;  and  all  regulations  adopted 
as  to  mail  matters  of  this  kind  musfbe  in  suboirdination  to  the  great  principle 
embodied  in  the  fourth  amendment  of  the  constitution. 
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Nor  can  any  regulations  be  enforced  against  the  transportation  of  printed 
matter  in  the  mail,  which  is  open  to  examination,  so  as  to  interfere  in  any 
manner  with  the  freedom  of  the  press.  Liberty  of  circulating  is  as  essential 
to  that  freedom  as  liberty  of  publishing;  indeed,  without  the  circulation,  the 
publication  would  be  of  little  value.  If,  therefore,  printed  matter  be  excluded 
from  the  mails,  its  transportation  in  any  other  way  cannot  be  forbidden  by 
congress. 

In  1836,  the  question  as  to  the  power  of  congress  to  exclude  publications 
from  the  mail  was  discussed  in  the  senate;  and  the  prevailing  opinion  of  its 
members,  as  expressed  in  debate,  was  against  the  existence  of  the  power. 
President  Jackson,  in  his  annual  message  of  the  previous  year,  had  referred  to 
the  attempted  circulation  through  the  mail  of  inflammatory  appeals,  addressed 
to  the  passions  of  the  slaves,  in  prints,  and  in  various  publications,  tending  to 
stimulate  them  to  insurrection;  and  suggested  to  congress  the  propriety  of 
passing  a  law  prohibiting,  under  severe  penalties,  such  circulation  of  "  incen- 
diary publications  "  in  the  southern  states.  In  the  senate,  that  portion  of  the 
message  was  referred  fo  a  select  committee,  of  which  Mr.  Calhoun  was  chair- 
man; and  he  made  an  elaborate  report  on  the  subject,  in  which  he  contended 
that  it  belonged  to  the  states,  and  not  to  congress,  to  determine  what  is  and 
what  is  not  calculated  to  disturb  their  security,  and  that  to  hold  otherwise 
would  be  fatal  to  the  states;  for  if  congress  might  determine  what  papers 
were  incendiary,  and  as  such  prohibit  their  circulation  through  the  mail,  it 
miffht  also  determine  what  were  not  incendiarv,  and  enforce  their  circulation. 
Whilst,  therefore,  condemning  in  the  strongest  terms  the  circulation  of  the 
publications,  he  insisted  that  congress  had  not  the  power  to  pass  a  law  prohib- 
iting their  transmission  through  the  mail,  on  the  ground  that  it  would  abridge 
the  liberty  of  the  press.  "  To  understand,"  he  said,  "  more  fully  the  extent 
of  the  control  which  the  right  of  prohibiting  circulation  through  the  mail 
would  give  to  the  government  over  the  press,  it  must  be  borne  in  mind  that 
the  power  of  congress  over  the  postoffice  and  the  mail  is  an  exclusive  power. 
It  must  also  be  remembered  that  congress,  in  the  exercise  of  this  power,  may 
declare  any  road  or  navigable  Wtater  to  be  a  post-road;  and  that,  by  the  act  of 
1625,  it  is  provided  '  that  no  stage,  or  other  vehicle  which  regularly  performs 
trips  on  a  post-road,  or  on  a  road  parallel  to  it,  shall  carry  letters.'  The  same 
provision  extends  to  packets,  boats,  or  other  vessels  on  navigable  waters.  Like 
provision  may  be  extended  to  newspapers  and  pamphlets,  which,  if  it  be  ad- 
mitted that  congress  has  the  right  to  discriminate,  in  reference  to  their  char- 
acter, what  papers  shall  or  what  shall  not  be  transmitted  by  the  mail,  would 
subject  the  freedom  of  the  press,  on  all  subjects,  political,  moral  and  religious, 
completely  to  its  will  and  pleasure.  It  would  in  fact,  in  some  respects,  more 
effectually  control  the  freedom  of  the  press  than  any  sedition  law,  however 
severe  its  penalties."  Mr.  Calhoun,  at  the  same  time,  contended  that  when  a 
state  had  pronounced  certain  publications  to  be  dangerous  to  its  peace,  and 
prohibited  their  circulation,  it  was  the  duty  of  congress  to  respect  its  laws  and 
co-operate  in  their  enforcement;  and  whilst,  therefore,  congress  could  not  pro- 
hibit the  transmission  of  the  incendiary  documents  through  the  mails,  it  could 
prevent  their  delivery  by  the  postmasters  in  the  states  where  their  circulation 
was  forbidden.  In  the  discussion  upon  the  bill  reported  by  him,  similar  views 
against  the  power  of  congress  were  expressed  by  other  senators,  who  did  not 
concar  in  the  opinion  that  the  delivery  of  papers  -could  be  prevented  when 

their  transmission  was  permitted. 
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§  10.  What  congress  can  and  what  U  cannot  forbid  to  he  transported  outside 
the  mails. 

Great  reliance  is  placed  by  the  petitioner  upon  these  views,  coming,  as  they 
did  in  many  instances,  from  men  alike  distinguished  as  jurists  and  statesmen. 
But  it  is  evident  that  they  were  founded  upon  the  assumption  that  it  was 
competent  for  congress  to  prohibit  the  transportation  of  newspapers  and 
pamphlets  over  postal-routes  in  any  other  way  than  by  mail;  and  of  course  it 
would  follow  that  if,  with  such  a  prohibition,  the  transportation  in  the  mail 
could  also  be  forbidden,  the  circulation  of  the  documents  would  be  destroyed, 
and  a  fatal  blow  given  to  the  freedom  of  the  press.  But  we  do  not  think  that 
congress  possesses  the  power  to  prevent  the  transportation  in  other  ways,  as 
merchandise,  of  matter  which  it  excludes  from  the  mails.  To  give  eflBciency 
to  its  regulations  and  prevent  rival  postal  systems,  it  may  perhaps  prohibit 
the  carriage  by  others  for  hire,  over  postal-routes,  of  articles  which  legiti- 
mately constitute  mail  matter,  in  the  sense  in  which  those  terras  were  used 
when  the  constitution  was  adopted,  consisting  of  letters,  and  of  newspapers 
and  pamphlets,  when  not  sent  as  merchandise;  but  farther  than  this  its  power 
of  prohibition  cannot  extend. 

Whilst  reofulations  excluding  matter  from  the  mail  cannot  be  enforced  in  a 
way  which  would  require  or  permit  an  examination  into  letters,  or  sealed 
packages  subject  to  letter  postage,  without  warrant,  issued  upon  oath  or  affir- 
mation, in  the  search  for  prohibited  matter,  they  may  be  enforced  upon  com- 
petent evidence  of  their  violation  obtained  in  other  ways;  as  from  the  parties 
receiving  the  letters  or  packages,  or  from  agents  depositing  them  in  the  post- 
office,  or  others  cognizant  of  the  facts.  And  as  to  objectionable  printed  mat- 
ter, which  is  open  to  examination,  the  regulations  may  be  enforced  in  a  similar 
way,  by  the  imposition  of  penalties  for  their  violation  through  the  courts, 
and,  in  some  cases,  by  the  direct  action  of  the  officers  of  the  postal  service. 
In  many  instances,  those  officers  can  act  upon  their  own  inspection,  and,  from 
the  nature  of  the  case,  must  act  without  other  proof;  as  where  the  postage  is 
not  prepaid,  or  where  there  is  an  excess  of  weight  over  the  amount  prescribed, 
or  where  the  object  is  exposed,  and  shows  unmistakably  that  it  is  prohibited, 
as  in  the  case  of  an  obscene  picture  or  print.  In  such  cases,  no  difficulty 
arises,  and  no  principle  is  violated,  in  excluding  the  prohibited  articles  or  refus- 
ing to  forward  them.  The  evidence  respecting  them  is  seen  by  every  one, 
and  is  in  its  nature  conclusive. 

§11.  Powers  of  congress  to  exchide  from  the  mails  matters  injurious  to  pub- 
lic morals. 

In  excluding  various  articles  from  the  mail,  the  object  of  congress  has  not 
been  to  interfere  with  the  freedom  of  the  press,  or  with  any  other  rights  of 
the  people;  but  to  refuse  its  facilities  for  the  distribution  of  matter  deemed 
injurious  to  the  public  morals.  Thus,  by  the  act  of  March  3,  1873,  congress 
declared  "that  no  obscene,  lewd,  or  lascivious  book,  pamphlet,  picture,  paper, 
print,  or  other  publication  of  an  indecent  character,  or  any  article  or  thing 
designed  or  intended  for  the  prevention  of  conception  or  procuring  of  abor- 
tion, nor  any  article  or  thing  intended  or  adapted  for  any  indecent  or  immoral 
use  or  nature,  nor  any  written  or  printed  card,  circular,  book,  pamphlet,  ad- 
vertisement, or  notice  of  any  kind,  giving  information,  directly  or  indirectly, 
where,  or  how,  or  of  whom,  or  by  what  means,  either  of  the  things  before 
mentioned  may  be  obtained  or  made,  nor  any  letter  upon  the  envelope  ot 
which,  or  postal-card  upon  which,  indecent  or  scurrilous  epithets  may  be 
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written  or  printed,  shall  be  carried  in  the  mail;  and  any  pei*son  who  shall 
knowingly  deposit,  or  canse  to  be  deposited,  for  mailing  or  delivery,  any  of  the 
hereinbefore  mentioned  articles  or  things,  •  .  .  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall,  for  every  offense,  be  fined  not 
less  than  $100,  nor  more  than  $5,000,  or  imprisonment  at  hard  labor  not  less 
than  one  year  nor  more  than  ten  years,  or  both,  in  the  discretion  of  the  judge." 

§  1 2.  An  act  of  congress  punishing  persons  who  send  through  the  mails  lot- 
tery circulars  is  constitutional. 

All  that  congress  meant  by  this  act  was  that  the  mail  should  not  be  used  to 
transport  such  corrupting  publications  and  articles,  and  that  any  one  who  at- 
tempted to  use  it  for  that  purpose  should  be  punished.  The  same  inhibition 
has  been  extended  to  circulars  concerning  lotteries, —  institutions  which  are 
supposed  to  have  a  demoralizing  influence  upon  the  people.  There  is  no  ques- 
tion before  us  as  to  the  evidence  upon  which  the  conviction  of  the  petitioner 
was  had;  nor  does  it  appear  whether  the  envelope  in  which  the  prohibited 
circular  was  deposited  in  the  mail  was  sealed  or  left  open  for  examination. 
The  only  question  for  our  determination  relates  to  the  constitutionality  of  the 
act;  and  of  that  we  have  no  doubt. 

The  commitment  of  the  petitioner  to  the  county  jail,  until  his  fine  was  paid, 
was  within  the  discretion  of  the  court  under  the  statute. 

As  there  is  an  exemplified  copy  of  the  record  of  the  petitioner's  indictment 
and  conviction  accompanying  the  petition,  the  merits  of  his  case  have  been 
considered  at  his  request  upon  this  application;  and  as  we  are  of  opinion  that 
his  imprisonment  is  legal,  no  object  would  be  subserved  by  issuing  the  writs; 
they  are  therefore  denied. 

COMMERFORD  v.  THOMPSON. 
(Circuit  Court  for  Kentucky:  2  Flippin,  611-620.    1880.) 

Statbment  of  Facts. —  Bill  asking  an  injunction  restraining  defendant,  who 
is  postmaster  at  Louisville,  Kentucky,  from  detaining  plaintiffs  letters.  The 
answer  sets  up  as  a  justification  the  orders  of  the  postmaster-general,  upon  the 
ground  that  the  correspondence  in  question  was  illegal,  relating  to  unlawful 
lotteries. 

Opinion  by  Beown,  J. 

Few  intelligent  persons  will  deny  that  lottery  gambling  is  a  vice  which 
merits  the  reprobation  visited  upon  it  by  almost  all  the  enlightened  legisla- 
tures of  modem  times.  The  moral  sense  of  the  community  long  since  pro- 
nounced against  it,  and  the  eloquent  denunciations  of  Mr.  Justice  Catron,  in 
the  case  of  The  State  v.  Smith,  2  Yerg.,  will  touch  a  responsive  chord  in  the 
breast  of  every  honest  man.  The  recent  report  of  the  postmaster-general  to 
the  house  of  representatives  sets  forth  with  startling  emphasis  the  systematic 
deceptions,  and  often  deliberate  swindling,  practiced  by  the  promoters  of  these 
and  kindred  enterprises,  and  his  efforts  to  purge  his  department  of  all  com- 
plicity in  their  doings  challenges  the  approval  of  public  opinion. 

At  the  same  time  courts  are  bound  to  administer  the  law  as  they  find  it,  and 
are  often  powerless  to  remedy  evils,  the  existence  of  which  is  fully  admitted. 
The  toleration  or  inhibition  of  lotteries  is  a  matter  exclusively  within  the 
control  of  the  several  states,  and  congress  can  do  no  more  than  to  deny  them 
the  use  of  the  national  mails  for  the  propagation  of  their  schemes.    But  while 
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there  is  undoubtedly  power  to  prescribe  what  shall  or  what  shall  not  be  carried 
by  post  {I^v  parte  Jackson,  96  U.  S.,  727,  732;  §§  9-12,  8upra\  the  mails  are, 
prima  faciey  intended  for  the  service  of  every  person  desiring  to  use  them,  and 
a  monopoly  of  this  species  of  commerce  is  secured  to  the  postofl9ce  depart- 
ment. Sec.  3982.  It  is  then  scarcely  necessary  to  say  that  the  oflScers  of  the 
department  are  the  agents  of  the  public  in  the  performance  of  this  service, 
and  that  no  postmaster,  whether  acting  under  the  instructions  of  the  postmas- 
ter-general or  not,  can  lawfully  refuse  to  deliver  letters  addressed  to  his  office, 
unless  specific  authority  for  so  doing  is  found  in  some  act  of  congress.  Indeed 
the  unlawful  detention  of  letters  by  a  postmaster  is  denounced  by  sections  3890 
and  3891,  and  a  violation  of  his  duty  to  deliver  mail  matter  is  made  punish- 
able by  fine  and  imprisonment. 

§  1 3 .  Under  section  389 J^  lievised  Sta/tutes^  a  postmaster  is  not  authorized  to 
detain  lette7*8  addressed  to  the  secretary  of  a  lotte^'y  company. 

Authority  for  the  detention  of  the  complainant's  letters  by  the  defendant 
in  this  case  is  claimed  to  exist  under  the  following  section  of  the  Eevised 
Statutes: 

"  Section  3894.  No  letter  or  circular  concerning  lotteries,  so-called  gift  con- 
certs, or  other  similar  enterprises  offering  prizes,  or  concerning  schemes  devised 
and  intended  to  deceive  and  defraud  the  public  or  for  the  purpose  of  obtain- 
ing mone}^  under  false  pretenses,  shall  be  carried  in  the  mail.  Any  person 
"who  shall  knowingly  deposit  or  send  anything  to  be  conveyed  by  mail  in  vio- 
lation of  this  section,  shall  be  punishable  by  a  fine  of  not  more  than  $500  nor 
less  than  SlOO  with  costs  of  prosecution." 

Counsel  for  the  government  have  based  their  whole  defense  upon  the 
applicability  of  this  section  to  the  case  under  consideration.  Whether  it  was  in- 
tended to  apply  only  to  mail  matter,  posted  ill  the  interest  of  lottery  companies, 
gift  concerts  and  other  similar  enterprises,  by  their  managers  or  agents,  for 
the  purpose  of  attracting  custom,  or  equally  to  letters  addressed  to  such  com- 
panies, is  the  main  question  in  this  case.  Its  solution  depends  largely  upon 
the  construction  to  be  put  upon  the  virord  "  concerning."  It  is  obvious  that 
this  word  was  not  intended  to  be  used  in  its  broadest  sense  of  "  pertaining  to 
or  relative  to,"  as  such  construction  would  include  every  letter  of  which  the 
enterprises  mentioned  in  the  section  were  wholly  or  in  part  the  subject;  com- 
prising not  only  letters  written  in  the  interest  of  these  enterprises,  but  letters 
of  inquiry,  letters  seeking  legal  advice,  letters  written  for  the  purpose  of  sup- 
pressing their  business,  and  even  the  correspondence  carried  on  between  the 
defendant  and  the  general  postoffice  in  this  case.  This  certainly  was  not  the 
intention  of  congress. 

The  word  "  circular,"  we  think,  affords  a  clue  to  the  meaning  of  the  section. 
This  word  obviously  refers  to  circulars  sent  out  by  lottery  companies  for  the 
purpose  of  advertising  their  schemes,  and  the  word  '*  letter  "  used  in  connection 
with  it,  under  the  rule  of  ejusdem  generis^  imports  letters  of  similar  character, 
and  mailed  for  a  like  purpose.  It  was  evidently  the  intention  of  congress  to 
strike  at  the  root  of  the  lottery  system,  by  inhibiting  to  them  the  use  of  the 
mails  for  the  publication  of  their  schemes,  and  to  fix  a  penalty  for  such  use; 
but  the  imposition  of  such  penalty  upon  the  writers  of  letters,  addressed  to  the 
promoters  of  the  enterprises,  mentioned  in  this  section,  might  result  in  great 
injustice,  OS  many  of  these  men  purport  to  be  engaged  in  a  perfectly  legiti- 
mate business,  and  the  letters  might  be  written  by  persons  wholly  ignorant  of 
the  true -nature  of  the  enterprise  and  with  a  perfectly  innocent  intent.   The  act 
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is  not  only  in  derogation  of  the  common  law,  but  is  penal  in  its  character,  and 
should  therefore  receive  a  strict  construction. 

This  section  was  evidently  intended  for  the  punishment  of  the  guilty  pro- 
moters of  these  impostures,  but  in  other  sections  congress  has  provided,  not 
for  the  punishment,  but  for  the  protection  of  their  victims,  by  requiring  regis- 
tered letters  and  money -orders  to  be  returned  to  the  writers  under  such  reg- 
ulations as  the  postmaster-general  maj''  prescribe.  Sections  3929  and  4041. 
No  penalty  is  in  express  terms  affixed  to  the  senders  of  these  letters,  and  we 
think  it  would  be  a  forced  construction  of  the  law  to  apply  the  penalties  of 
section  3894  to  them.  Obviously  sections  3929  and  4041  will  not  justify  the 
act  of  the  defendant  in  this  case,  as  the  Commonwealth  Distribution  Company 
is  not  fraudulent,  but  is  apparently  legalized  by  the  law  of  the  state  (at  least 
this  was  a^umed  upon  the  argument);  and  there  is  no  averment  in  the  answer 
that  the  letters  are  registered,  or  contain  money-orders,  nor  is  there  an  allega- 
tion of  a  compliance  by  the  defendant  with  the  requirements  of  these  sections ; 
indeecl  it  was  admitted  upon  the  argument  that  the  act  of  the  defendant* 
could  not  be  justified  unless  3894  covered  the  case. 

But  we  think  the  act  of  the  defendant  in  detaining  these  letters  was  un- 
authorized for  another  reason.  The  act  declares  certain  letters  unmailable, 
but  provides  no  machinery  for  their  arrest  and  detention,  probably  because  no 
such  machinery  is  possible,  except  by  resort  to  the  courts,  without  a  violation  of 
the  constitutional  guaranty  of  the  right  of  the  people  to  be  secure  in  their  papers 
against  unreasonable  searches  and  seizures.  Ex  parte  Jackson,  97  U.  S.,  733. 
The  act  simply  provides  for  the  imposition  of  a  fine  upon  the  person  mailing 
them.  We  think  this  method  of  enforcing  the  statute  is  exclusive,  at  least  of 
any  such  remedy  as  the  detention  of  letters  upon  a  mere  suspicion,  though  I 
would  not  say  that  a  postmaster  might  not  lawfull}'  refuse  to  receive  letters 
hiown  to  him  (by  the  statements  of  those  mailing  them  or  otherwise)  to  con- 
tain unmailable  matter.  It  is  a  cardinal  rule  in  the  construction  of  statutes, 
that  where  a  new  offense  is  created  and  a  penalty  is  prescribed  for  it,  or  a  new 
right  is  given,  and  specific  relief  provided  for  the  violation  of  such  right,  the 
punishment  or  remedy  is  confined  to  that  given  by  the  statute.  Sedgwick  on 
Statutory  Law,  94.  In  this  construction  I  concur  in  the  opinion  of  Mr.  At- 
torney-General Devens,  of  April  30,  1878. 

§  14.  Where  letters  actually  belong  to  a  lottery  company^  an  injunction  to  re- 
strain the  postmaster  from  detaining  them,  will  he  refused^  because  a  court  of 
equity  wiU  not  aid  in  promoting  schemes  contrary  to  public  policy. 

But,  conceding  that  the  act  of  the  defendant  in  detaining  these  letters  was 
unauthorized,  and  that  the  complainant  might  maintain  an  action  at  law  for 
damages,  it  does  not  necessarily  follow  that  he  is  entitled  to  an  injunction. 
The  writ  of  injunction  does  not  issue  as  a  matter  of  course,  even  if  the  com- 
plainant has  made  out  a  technical  right  to  relief.  '^  An  application  to  a  court 
of  chancery  for  the  exercise  of  its  prohibitory  powers  of  restrictive  energies 
must  come  recommended  by  the  dictates  of  conscience  and  be  sanctioned  by 
the  clearest  principles  of  justice."  The  granting  of  an  application  is  largely 
a  matter  of  discretion,  and  is  addressed  to  the  conscience  of  the  chancellor  act- 
ing in  view  of  all  the  circumstances  connected  with  the  case.  A  part}'  seek- 
ing this  extraordinary  remedy  must  come  into  court  with  clean  hands,  and 
show  not  only  that  his  claim  is  valid  by  the  strict  letter  of  the  law,  but  that 
in  justice  and  equity  he  is  entitled  to  this  particular  mode  of  relief. 

In  the  case  of  The  Maryland  Savings  Institution  v,  Schroeder,  8  Gill  & 
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Johns.,  93,  the  depositor  of  a  sum  weekly  in  a  savings  institution,  which  he 
was  entitled  to  withdraw  at  pleasure,  agreed  with  and  requested  the  institu- 
tion to  convert  and  invest  his  deposits  permanently  into  the  stock  of  said  com- 
pany. Upon  the  conversion  he  received  increased  dividends  and  participated 
in  its  entire  profits.  The  institution  became  insolvent,  and  receiving  in  the 
course  of  its  settlement  with  its  debtors  its  own  certificates  of  deposit  in  pay- 
ment, which  would  absorb  all  available  funds,  the  depositor,  on  the  ground 
that  a  conversion  of  his  money  into  stock  was  in  violation  of  the  charter  of 
the  company,  applied  for  an  injunction.  It  was  held  that,  whether  the  char- 
ter authorized  it  or  not,  he  was  not  entitled  to  the  restraining  power  of  the 
court.  In  delivering  the  opinion,  the  court  observed:  "  The  object  of  the  in- 
junction appears  to  have  been,  and  its  effect  and  operation  are,  to  prevent  the 
officers  of  the  corporation  from  paying  the  special  depositors  or  receiving  their 
certificates  of  deposit  in  the  payment  of  debts  due  to  the  institution.  How 
far  it  is  warranted  by  the  principles  of  equity  and  conscience  in  such  its  oper- 
ation upon  their  rights  and  interest,  it  is  the. duty  of  this  court  now  to  examine 
and  declare;  and  we  think  that,  in  a  court  of  conscience  at  least,  but  little 
doubt  can  be  entertained  upon  the  subject.  It  is  an  unyielding  and  inflexible 
principle  of  the  court  of  chancery,  that  he  who  seeks  equity  ought  to  be  pre- 
pared to  do  equity.  Before,  therefore,  the  complainant  can  enlist  the  counte- 
nance of  a  court  of  equity  in  his  favor  he  must  be  prepared  to  render  to  these 
depositors  that  full  measure  of  justice  which  the  principles  of  equity  and  con- 
science demand  at  his  hand." 

It  was  said  in  Bolsey  v.  McKim,  7  Harr.  &  J.,  468,  that  there  was  no  case 
in  which  a  court  of  equity  ever  granted  a  perpetual  injunction  to  a  complain- 
ant to  protect  him  in  the  enjoyment  of  a  naked  legal  right  which  he  or  those 
under  whom  he  claims  have  stipulated  by  deed  not  to  exercise.  "  Legal  rights 
are  to  be  asserted  by  legal  means,  and  in  such  cases  courts  of  equity  nev^er 
lend  their  aid  where  justice  and  equity  do  not  imperiously  demand  it."  In 
Kneedler  v.  Lane,  3  Grant's  Cases,  523,  an  injunction  had  been  issued  against 
the  officers  of  enrolling  boards  to  restrain  them  from  proceeding  further  with 
the  drafting  of  soldiers  under  the  conscription  act  of  March  3,  1863,  upon  the 
ground  that  the  act  was  unconstitutional.  In  a  subsequent  argument  of  the 
case,  this  decision  was  overruled,  and  the  act  pronounced  constitutional.  But 
it  was  further  held  that  even  if  the  act  had  been  unconstitutional  the  court 
ought  not  to  have  granted  an  injunction.  In  delivering  the  opinion,JU[r.  Jus- 
tice Strong  observed:  "  I  had  no  doubt  then,  and  I  have  none  now,  that  these 
bills  do  not  present  a  proper  case  for  the  interference  of  a  court  of  equity  by 
an  injunction,  even  if  the  act  of  congress  were  unconstitutional.  The  facts 
charged  exhibit  no  case  for  the  intervention  of  a  court  of  equity.  No  chan- 
cellor ever  enjoined  in  such  a  case,  and  I  think  it  has  never  before  been  sup- 
posed that  he  has  any  jurisdiction  over  such  wrong,  if  it  be  a  wrong.  As 
these  complainants  ask  to  be  restrained,  ...  no  one  has  ventured  to  as- 
sert that  every  civil  wrong  may  be  restrained  by  injunction,  and  that  a  judge 
sitting  in  equity  can  enjoin  against  any  act  that  a  common  law  court  and  jury 
can  redress."  See,  also,  Kerr  on  Injunctions,  p.  6;  2  Story,  Eq.,  §  959;  Tucker 
V.  Carpenter,  Hemps.,  440;  Cassaday  v.Cavenor,  37  la.,  300;  Jones  u  The  City 
of  Newark,  3  Stock.,  452;  Cobb  v.  Smith,  16  Wis.,  661 ;  Bonaparte  v.  The  Cana- 
den  &  Amboy  Bailroad  Co.,  Bald.,  218. 

In  Edwards  v.  The  Allouez  Mining  Co.,  38  Mich.,  46,  an  injunction  was  de- 
nied to  restrain  a  corporation  from  encroaching  upon  the  land  of  a  riparian 
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proprietor  and  polluting  the  stream  in  front,  upon  the  ground  that  he  had 
bought  the  lands  upon  speculation  knowing  of  the  encroachments,  and  had 
tried  to  sell  it  to  the  corporation  at  an  exorbitant  price.  The  comments  of 
Mr.  Justice  Cooley  are  pertinent  in  this  connection:  "Wherever  one  keeps 
within  the  limits  of  the  lawful  action,  he  is  certainly  entitled  to  the  protection 
of  the  law,  whether  his  motives  are  commendable  or  not;  but,  if  he  demands 
more  than  the  strict  rules  of  law  can  give  him,  his  motives  may  become  im- 
portant. In  general,  it  must  be  assumed  that  the  rules  of  common  law  will 
give  adequate  redress  for  anj^  injury,  and  when  the  litigant  avers  that  under 
the  circumstances  of  his  particular  case  they  do  not,  and  that,  therefore,  the 
gracious  ear  of  equity  should  incline  to  hear  his  complaint,  it  may  not  be  amiss 
to  inquire  how  he  came  to  be  placed  in  such  circumstances." 

Let  us  apply  these  principles  to  the  case  under  consideration.  The  answer 
avers,  and  for  the  purposes  of  this  case  it  must  be  taken  as  true,  that  all  of 
said  letters  are  letters  and  communications  about  and  concerning  a  lottery 
known  as  the  Commonwealth  Distribution  Company,  and  that  all  of  said  let- 
ters are  intended  to  be  received  by  said  company,  and  are  its  exclusive  prop- 
erty. The  word  "  concerning,"  as  used  in  this  answer,  must  be  taken  in  the 
sense  in  which  it  was  intended  by  the  pleader,  and  as  meaning  that  the  letters 
detained  belonged  to  the  Distribution  Company,  and  related  to  the  business 
carried  on  by  that  company.  It  is  fair  to  presume  that  this  company  is  seek- 
ing them  in  furtherance  of  its  business  as  a  lottery;  indeed,  in  the  bill  they 
are  expressly  averred  to  be  of  the  value  of  over  $5,000,  and  in  their  brief  com- 
plainants' counsel  admit  that  these  are  in  fact  orders  for  tickets.  Xow,  con- 
gress has  placed  upon  all  this  class  of  enterprises  the  stamp  of  its  disapproval. 
It  has  denounced  it  by  legislation,  as  far  reaching  as  its  constitutional  power 
permitted,  as  contrary  to  public  policy.  "We  think  that  a  court  of  equity  ought 
not  to  lend  its  aid,  directly  or  indirectly,  to  schemes  which  congress  has  thus 
characterized.  Suppose  the  defendant  had  detained  letters  and  circulars 
mailed  by  this  company,  and  the  complainant  had  filed  a  bill,  confessing  the 
character  of  the  letters,  to  enjoin  her  action  upon  the  ground  that  the  section 
only  imposed  a  penalty,  and  did  not  in  terms  authorize  the  detention  of  letters ; 
we  think  a  court  of  equity  would  not  hesitate  to  refuse  its  aid  thus  sought  for 
an  unlawful  purpose.  The  case  under  consideration  is  but  one  remove  from 
this.  In  all  human  probability  the  letters  detained  here  were  written  not  only 
in  furtherance  of  the  lottery  business  (Dwight  v.  Brewster,  1  Pick.,  50),  but 
are  to  be  answered,  and  in  answering  them  complainant  will  be  guilty  of  a 
clear  violation  of  the  law.  Had  he  replied  to  the  answer,  and  made  it  appear* 
that  the  letters  had  no  connection  with  the  lottery  business,  he  might  have 
been  entitled  to  the  protection  of  a  court  of  equity.  But  the  pleadings  fail  to 
show  a  moral  obligation  on  the  part  of  this  court  to  relieve  him.  In  any 
light  in  which  this  case  can  be  viewed,  it  is  impossible  to  avoid  the  conclusion 
that  the  court  is  required  to  lend  its  aid  to  a  scheme,  condemned  alike  by  con- 
gress and  by  public  opinion.   Complainant  should  be  left  to  his  remedy  at  law. 

An  order  will  therefore  be  entered  dismissing  the  bill. 

§  15.  Powers  of  eoagress. —  The  power  vested  in  congreea  to  estabHsh  postoffioes  and  poat- 
roadB  must  be  construed  to  authorize  not  merely  the  designation  of  the  routes  over  which  the 
mail  shaU  be  carried  and  the  offices  where  letters  and  other  documents  shall  be  received  to  be 
distributed  or  forwarded,  but  to  embrace  the  regulation  of  the  entire  postal  system  of  the 
country,  the  right  to  designate  what  shall  be  carried,  and  todetermine.what  shall  be  excluded. 
Ex  parte  Jackson,  6  Otto,  727 ;  17  Alb.  L.  J.,  448;  10  Ch.  Leg.  N.,  807.     See  g§  8-12. 
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g  16.  An  act  regulating  the  rate  of  postage  on  mail  matter  is  not  unconstitutional  by  reason 
of  its  having  originated  in  the  senate  instead  of  the  Iiouseof  representatives,  as  a  bill  estab- 
lishing a  rate  of  postage  is  not  a  bill  '*for  raising  revenue,"  within  the  meaning  of  that  clause 
in  the  constitution  of  the  United  States  providing  that  "all  bills  for  raising  revenue  shall  origi- 
nate in  the  house  of  representatives."    United  States  v,  James,  18  Blatch.,  207. 

§  17. freedom  of  the  press.— No  regulations  can  be  enforced  against  the  transporta- 
tion of  printed  matter  in  the  mail  which  is  open  to  examination,  so  as  to  interfere  in  any 
manner  with  the  freedom  of  the  press.  Liberty  of  circulating  is  as  essential  to  that  freedom 
as  liberty  of  publishing.  If,  therefore,  printed  matter  be  excluded  from  the  mails,  its  trans- 
portation in  any  other  way  cannot  be  forbidden  by  congress.  Ex  parte  Jackson,  6  Otto,  727 ; 
17  Alb.  L.  J.,  448;  10  Ch.  Leg.  N.,  807. 

§  18.  Penalties  for  violation  of  postal  laws.—  The  act  of  March  3, 1845,  regulating  the  rates 
of  postage  and  providing  penalties  for  infractions  of  the  postal  laws,  is  a  revenue  law  within 
the  meaning  of  tlie  act  of  May  31,  1844,  pertaining  to  writs  of  error  and  appeals.  United 
States  V,  Bromley,*  12  How.,  88. 

§  19. for  failure  to  deliver  mail. —  Before  a  person  can  be  subject  to  the  penalty  of 

$150,  under  the  thirteenth  section  of  the  act  of  1845,  for  failing  to  deliver  letters  as  prescribed 
in  the  sixth  section  of  the  postofiSce  act  of  1835,  the  letters,  for  the  non-delivery  of  w^hich 
the  penalty  is  sought  to  be  imposed,  must  have  been  brought  by  him,  or  intrusted  to  his  care, 
or  within  his  power;  and  in  a  case  where  he  has  no  knowledge  of  it,  and  could  not  obtain 
such  knowledge  by  the  exercise  of  reasonable  diligence,  he  is  not  responsible.  United  States 
V.  Beaty,*  Hemp.,  487. 

i^  20.  Express  knowledge  on  the  part  of  a  defendant  need  not  be  proved,  but  it  is  essential 
to  show  such  facts  and  circumstances  as  render  it  probable  that  he  obtained  that  knowledge, 
or  by  the  use  of  ordinary  and  reasonable  diligence  could  have  done  so,  so  as  to  authorize  the 
jury  to  presume  it.     Ibid, 

§  21.  The  master,  captain,  manager  or  owner  are  not  responsible,  under  the  act  of  1845,  for 
the  conduct  of  the  clerk  of  the  boat  in  the  matter  of  failing  to  deliver  a  letter,  where  they 
are  ignorant  of  the  existence  of  such  letter,  or  could  not  obtain  a  knowledge  of  it  by  the  use 
of  reasonable  diligence;  and  the  diligence  required  by  the  law  is  not  the  utmost  of  which  the 
case  is  susceptible ;  but  only  such  as  rational  meu  employ  in  their  own  affairs.     Ibid, 

%  22.  for  nnlawfnlly  carrying  mail.—  A  passenger  in  a  railroad  car  or  steamboat  pass- 
ing over  the  post-road  or  route,  carrying  a  letter  without  the  knowledge  or  consent  of  the 
owner  of  the  car  or  steamboat,  or  any  of  his  agents  or  servants,  does  not  render  such  owner 
liable  to  the  penalty  provided  by  the  nineteenth  section  of  the  act  of  March  8,  1825.  Nor  is 
the  person  who  sends  such  letter  by  such  passenger  liable  to  the  penalty  provided  by  the 
twenty-fourth  section  of  said  act,  unless  the  owner  of  the  car  or  steamboat  is  liable  to  the 
penalty  provided  by  the  nineteenth  section  of  said  act.  United  States  v,  Kimball,*  7  Law 
Rep.,  32;  1  West.  L.  J.,  399. 

g  23.  It  is  not  a  violation  of  the  postal  laws  for  an  express  company  to  receive  and  trans- 
mit, in  the  usual  course  of  its  business,  a  package  in  a  letter  envelope,  unstamped,  containing 
a  sum  of  money  and  a  letter  relating  thereto,  receiving  the  usual  rate  of  payment  for  trans- 
mitting such  a  sum  of  money.     United  States  v.  United  States  Express  Co.,*  5  Biss.,  91. 

§  24.  It  was  the  intention  of  congress  in  the  act  of  March  3,  1845,  to  permit  a  party  who 
transmitted  any  article  of  property  or  money,  by  an  express  company  or  otherwise,  to  send 
at  the  same  time  and  by  the  same  mode  of  conveyance,  although  it  might  be  beween  cities 
'where  there  was  a  post-route,  and  where  the  United  States  mail  was  carried,  a  letter  of  ad- 
vice merely  relating  to  the  money  or  property  thus  sent.    Ibid. 

§  25.  Under  the  act  of  March  3.  1825,  chapter  275,  which  provides  that  ^*  if  any  person  con- 
cerned in  carrying  the  mail  of  the  United  States  shall  collect,  receive  or  carry  any  letter  or 
packet,  etc.,  every  such  offender  shall  forfeit  and  pay,  for  every  such  offense,  a  sum  not  ex- 
ceeding $50/*  a  carrier  may  carry  and  deliver  to  the  person  named  a  package  containing 
nothing  but  executions.  The  word  **  packet,"  as  used  in  the  act,  must  be  construed  to  mean 
packet  of  letters.     United  States  v.  Chaloner,*  1  Ware,  214. 

§  26.  Under  the  act  of  congress  of  March  8,  1825.  the  carrier  of  letters  in  a  packafce  is  not 
liable  to  the  penalty  provided  by  such  act  unless  he  knew  that  the  package  contained  letters. 
United  States  v.  Adams  &  Co.,*  1  West.  L.  J.,  815. 

§  27.  Where  an  express  company  had  positively  refused  to  carry  letters,  and  had  instructed 
its  agents  not  to  carry  letters,  heldy  that  such  company  was  not  liable  under  the  act  of  Bfarch 
3,  1825,  for  the  wrongful  acts  of  its  agents  in  carrying  letters  without  the  knowledge  or  sane* 
tion  of  the  company.     Ibid, 

§  28.  A  person  who  sends  a  packet  of  letters  by  a  passenger  in  a  railroad  car  over  a  poet- 
road,  without  the  knowledge  and  acrainst  the  consent  of  the  owners  of  the  car  and  their  agents, 
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18  not  subject  to  the  penalty  imposed  by  the  nioeteenth  section  of  the  act  of  congress  of  March 
8, 1825.     United  States  v.  Pomeroy,*  8  N.  Y.  Leg.  Obs.,  148. 

§  29.  If  a  passenger  in  a  railroad  car  or  steamboat  carry  letters  over  a  post-road,  without  the 
knowledge  of  the  proprietor  of  such  car  or  steamboat,  or  of  any  of  his  servants,  such  proprie- 
tor is  not  liable  under  the  nineteenth  section  of  the  act  of  March  8, 1825,  and  the  proprietor  of 
the  car  or  steamboat  not  being  liable  under  the  nineteenth  section,  the  sender  of  the  letters  is 
subject  to  no  penalty  under  the  twenty-fourth  section  of  the  same  act ;  but  if  a  party  be 
openly  engaged  in  carrying  letters  over  the  poet-roads  of  the  United  States,  and  the  railroad 
company  be  notified  of  this  fact  by  one  of  the  agents  of  the  postoffice  department,  and  by 
public  advertisement,  such  company  will  be  liable  to  the  statute  penalty  for  carrying  such 
party  carrying  letters.  And  the  company  being  thus  liable  under  the  nineteenth  section,  the 
person  employing  such  party  as  agent  to  carry  letters  becomes  liable  under  the  twenty-fourth 
section.     United  States  t;.  Hall,*  9  Am.  L.  Reg.,  282. 

§  30.  PrlTAte  letter  carrierg.— The  third  section  of  the  statute  of  1827,  which  enacts  that 
no  person  shall  set  up  any  foot  or  horse  post  for  the  conveyance  of  letters  or  packets  upon  any 
post-road,  cannot  be  construed  so  as  to  prohibit  the  setting  up  of  a  post  by  railroad  car  or 
steamboat.    United  States  v,  Kimball,*  7  Law  Rep.,  82. 

§  ftl.  The  acts  of  congress  of  March  2,  1827,  section  8,  forbidding  all  persons  other  than  the 
postmaster-general,  or  hjs  agent-s,  from  setting  up  any  foot  or  horse  post  for  the  conveyance 
of  letters,  etc.,  upon  any  post-road  then  or  thereafter  established,  and  of  March  8, 1845,  section 
9,  forbidding  the  establishment  of  any  private  express  for  the  conveyance  of  letters,  etc., 
from  a  city,  town  or  place  to  another  city,  town  or  place,  between  which  the  mail  is  reg^ularly 
transported,  prohibit  the  business  of  private  letter  carriers  on  mail-routes,  but  not  that  of 
private  letter  carriers  within  the  limits  of  a  post-town.  United  States  v,  Kochersperger,*  9 
Am.  L.  Reg.^  145. 

§  82.  A  portion  of  the  citizens  of  Brooklyn,  unwilling  to  be  served  by  the  legal  carrier, 
and  desirous  to  appoint  one  of  their  choice,  associated  themselves  together,  and  gave  a  stand- 
ing order  to  the  postmaster  that  he  should  deliver  all  their  letters  and  papers  to  a  person  by 
them  designated,  which  the  postmaster  refused  to  do.  JEfeZd,  that  such  combination  on  the 
part  of  the  citizens  was  a  palpable  effort  to  evade  the  law  and  pervert  it  from  the  purpose 
for  which  it  was  made ;  and  that  although  any  man  is  at  liberty  to  have  his  mail  deliv- 
ered at  the  office  to  himself,  his  family,  clerk,  servant  or  friend,  a  person  who  intends  to  make 
the  carrying  of  letters  his  regular  business,  or  part  of  his  business,  and  to  do  it  periodically, 
for  hire,  in  opposition  to  the  public  carrier,  is  legally  incapable  of  receiving  authority  to  take 
letters  out  of  the  postoffice  for  that  purpose,  no  matter  what  credentials  he  may  have ;  whether 
it  be  a  joint  order  from  all  his  employers,  or  a  separate  order  from  each  one ;  a  permanent 
standing  order,  or  an  order  renewed  every  day.    Letter  Carriers,*  9  Op.  Att*y  Gten'l,  161. 

§88.  Franking  privilege.— Letters  from  the  proper  officers  of  banking  associations  em- 
ployed as  depositaries  of  public  moneys,  under  the  fifty -fourth  section  of  the  national  currency 
act  of  February  25, 1868,  upon  business  arising  from  their  employment  as  depositaries,  although 
certified  by  them  to  be  on  official  business,  are  not  transmissible  through  the  mail,  free  of 
postage,  to  the  treasury  department,  under  the  act  to  amend  the  laws  relating  to  the  postoffice 
department,  approved  March  8,  1868  (12  Stats.,  701).  National  Banking  Associations,*  11  Op. 
Att'y  Gen'l,  28. 

g  84.  The  heads  of  bureaus  in  the  executive  departments  may  frank  official  papers  for 
transportation  in  the  mails,  free  of  postage,  under  the  postal  act  of  March  8,  1868  (12  Stat., 
708X  by  the  impression  of  a  stamp,  or  by  the  use  of  an  engraved  signature,  as  well  as  by  writ- 
ing the  name.    The  Franking  Privilege,*  11  Op.  Att'y  Gen*l,  81. 

§  So.  The  head  of  a  bureau,  having  the  right  to  frank  packages  for  free  transmission  by 
mail,  by  the  use  of  a  stamp,  cannot,  for  the  purpose  of  facilitating  the  prompt  transaction  of 
public  basiness,  delegate  tlie  power  to  another,  who  under  his  direction  shall  stamp  docu- 
ments with  his  engraved  frank ;  such  stamping  must  be  done  by  his  own  hand.  Exercise  of 
the  Franking  Privilege,*  11  Op.  Att'y  Gen'l,  35. 

g  M*  Postal  money -orders.— It  is  not  the  intent  of  the  act  of  June  8,  1872,  that  the  remit- 
ter of  a  postal  money-order  should  be  able  to  revoke  the  order  or  demand  back  his  money 
against  the  objection  of  the  payee.  He  cannot  obtain  repayment  of  the  money  deposited 
unless  he  produces  the  order.  The  payee  of  the  money-order  is  entitled  to  the  money  upon 
demand,  and  upon  complying  with  the  statutes  and  regulations  of  the  postoffice  department, 
notwithstanding  the  protest  of  the  remitter,  and  the  remitter  of  the  money-order  cannot 
forbid  the  payment  of  it  by  any  notice  to  the  office  at  which  it  is  made  payable  before  it  has 
been  paid.     Money  Orders,*  14  Op.  Att'y  Gen'l,  119. 

g  87.  Obstrnction  of  rehicle  carrying  mall. —  The  right  of  the  United  States  to  have  the 
mails  carried  over  roads  recognized  as  mail-routes  is  paramount  to  all  other  claims.    Hence, 
a  person,  although  holding  a  writ  of  possession  from  a  state  court  against  a  railroad  com« 
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pany,  canDot  obstruct  the  passage  of  a  train  carrying  mails  over  the  land  thus  placed  in  his 
possession  without  making  himself  liable  under  section  8995,  Revised  Statutes  United  States. 
United  States  v.  De  Mott,  8  Fed.  R.,  478. 

g  88.  Adoption  of  roate.~-To  *' adopt"  a  route  for  the  transportation  of  the  mail  means  to 
take  the  steps  necessary  to  cause  the  mail  to  be  transported  over  that  route.  That  is  the  sense 
of  the  resolution  of  congress  of  May  24,  1828  (4  Stats,  at  Large,  822).  Rhodes  v.  United 
States,*  Dev.,  47. 

§  80.  What  constltates  mailable  matter.—  A  written  order  for  merchandise,  folded  in  the 
form  of  a  letter,  but  not  sealed,  is  mailable  matter  within  the  meaning  of  the  act  of  March  3, 
1815,  and  the  conveyance  of  such  an  order  by  the  steward  of  a  steamboat  subjects  the  offender 
to  the  penalty  prescribed  by  such  act.    United  States  v,  Bromley,*  12  How.,  88. 

g  40. dutiable  artieles  in  malls.— It  is  unlawful  to  transmit  from  a  foreign  country 

a  dutiable  article  by  mail  in  a  sealed  envelope.  And  though  neither  the  sender  nor  receiver 
had  any  intention  to  defraud  the  government  of  its  revenue,  such  article  upon  its  arrival  is 
liable  to  seizure  by  the  customs  officers ;  and  upon  such  seizure  the  owner  can  only  redeem  it 
by  payment  of  the  appraised  value  as  prescribed  by  the  statute.  Von.Cotzhausen  v.  Nazro,* 
8  Rep.,  645. 

§  41.  Letter  postage— What  constltates  a  newspaper.— A  publication  to  be  a  newspaper, 
within  the  meaning  of  the  thirteenth  section  of  the  act  of  1825,  concerning  the  general  post- 
office,  must  be  published  for  everybody's  use,  in  numbers,  with  regularity,  or  something  ap- 
proaching it ;  must  convey  news,  not  mere  dissertation  and  discussion,  or  literary  and  poetical 
miscellanies ;  must  be  in  sheets  and  in  a  cheap  form.    Postage,*  4  Op.  Att'y  Gen'i,  10. 

§  42.  Under  the  act  of  March  8,  1845,  establishing  rates  of  postage  for  newspapers,  maga- 
zines, etc.,  to  entitle  any  publication  to  the  privilege  of  a  newspaper,  its  main  object  and 
purpose  must  be  the  dissemination  of  intelligence  of  passing  events;  it  must  be  issued  in 
numt)ers  consisting  of  not  more  than  two  sheets,  the  superficies  of  which  do  not  exceed  one 
thousand  nine  hundred  inches,  at  short  stated  intervals  of  not  more  than  one  month.  The 
main  object  and  purpose  of  the  publication  must  be  to  disseminate  intelligence  of  passing 
events ;  but  the  employment  of  a  portion  of  its  columns  in  publishing  essays  or  compositions 
of  a  moral,  political  or  literary  character  is  not  inconsistent  with  this  leading  and  general 
object.    Rates  of  Postage,*  4  Op.  Att'y  Genl,  407. 

§  48* what  marks  on  newspaper  wrapper  sabjeet  it  to. —  A  letter  or  initial  upon  the 

wrapper  of  a  newspaper  is  not  a  "  writing  or  memorandum  "  within  the  meaning  of  the  act 
of  March  8,  1825  (4  Stats,  at  Large,  105,  111),  authorizing  postmasters  to  collect  letter  postage 
on  newspapers  within  which,  on  which,  or  on  the  wrapper  of  which,  any  writing  or  memo- 
randum appears  besides  the  name  of  the  person  to  whom  it  is  directed.  And  a  postmaster 
who  detains  such  newspaper,  refusing  to  deliver  it  up  to  the  person  to  whom  it  is  directed, 
until  full  letter  postage  is  paid,  is  liable  in  an  action  of  trover  in  a  state  court  for  the  conver- 
sion to  which  such  unlawful  detention  is  equivalent.    Teal  v.  Felton,  12  How.,  284. 

g  44.  Remedy  to  compel  dellrery  of  letters. — An  injunction  will  not  be  granted  to  pro- 
hibit a  postmaster  from  refusing  to  deliver  letters,  and  other  matter  addressed  through  the 
mail,  on  which  has  been  prepaid  postage,  to  the  party  to  whom  they  are  directed*  The 
proper  remedy  is  by  mandamus  or  replevin.    Boardman  v.  Thompson,*  12  Fed.  R.,  675. 

§  45.  Owner  of  bonds  stolen  and  sent  through  the  mall  may  maintain  replevin,  when. — 
Bonds  belonging  to  plaintiff  were  stolen  from  a  bank  and  deposited  in  a  postoffice  for  trana- 
mission  through  the  mails;  but  as  the  addressee  could  not  be  found  they  were  returned,  and 
the  postmaster,  under  instructions  from  the  postoffice  department,  detained  them,  subject  to 
such  legal  action  as  might  be  taken  by  the  bank.  Held,  that  as  the  bonds  were  not,  while  thus 
held  by  the  postmaster,  ordinary  mail  matter  for  transmission  by  mail,  they  were  subject  to 
replevin  at  the  suit  of  plaintiff.    Wylie  v.  Pearson,*  11  Fed.  R.,  61. 

§46.  Privilege  of  writer  to  reclaim  letter  in  transitu.— B.,  a  member  of  the  firm  of 
P.,  B.  &  Co.,  of  San  Francisco,  applied  to  the  postmaster-general  for  an  order  to  the  deputy- 
postmaster  of  the  city  of  New  York,  that  all  the  correspondence  of  the  firm  in  San  Francisco 
addressed  to  their  several  agents  in  the  Atlantic  and  western  states,  and  daily  expected  in 
New  York  by  the  steamer  bringing  the  mails  from  San  Francisco,  should  be  delivered  to  him^ 
B.  Held,  that  the  writer  of  a  letter  has  no  such  general  property  in  it  as  to  entitle  him  in 
every  case  to  reclaim  it  while  in  transitu.    Stoppage  of  Letters,*  7  Op.  Att'y  QenX  76. 

§  47.  It  seems  that  cases  may  occur  in  which  the  postmaster- general  may  lawfully  author- 
ize the  writer  of  a  letter  to  reclaim  it  in  transitu,  upon  satisfactory  proof  that  he  is  the  writer 
of  it,  and  that  adequate  legal  cause  of  stoppage  exists;  but  if  this  can  be  done,  it  must  be  upon 
specific  proof  applied  to  the  particular  emergency.    Ibid, 

g  48.  Suppression  of  letters  calcalated  to  cheat  and  defraud  the  public,  and  of  objec- 
tionable mail  matter. —  In  the  enforcement  of  the  regulations  of  congress,  as  to  what  sbfU.1 
constitute  mail  matter,  and  what  shall  be  excluded  therefrom,  a  distinction  is  to  be  made 
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tween  different  kinds  of  mail  matter;  between  what  is  intended  to  be  kept  free  from  inspec- 
tion, such  as  letters  and  sealed  packages  subject  to  letter  postage;  and  what  is  open  to 
inspection,  such  as  newspapers,  magazines,  pamphlets  and  other  printed  matter,  purposely 
left  in  a  condition  to  be  examined.  Letters  and  sealed  packages  of  this  kind  in  the  mall  are 
as  fully  guarded  from  examination  and  inspection,  except  as  to,  their  outward  form  and 
weight,  as  if  they  were  retained  by  the  parties  forwarding  them  in  their  own  domiciles,  and 
can  only  be  opened  and  examined  under  like  warrant  issued  upon  similar  oath  or  affirmation, 
particularly  describing  the  thing  to  be  seized,  as  is  required  when  papers  are  subjected  to 
search  in  one's  own  household.  The  constitutional  guaranty  against  unreasonable  searches 
and  seizures  extends  to  such  letters  and  sealed  packages  in  the  mails.  Ex  parte  Jackson,  6 
Otto,  727;  17  Alb.  L.  J.,  448;  10  Ch.  Leg.  N.,  807. 

§  49.  Although  regulations  excluding  matter  from  the  mail,  cannot  be  enforced  in  a  way 
which  would  require  or  permit  an  examination  into  letters  or  sealed  packages,  subject  to  letter 
postage,  without  warrant  issued  upon  oath  or  affirmation,  in  the  search  for  prohibited  matter, 
they  may  be  enforced  upon  competent  evidence  of  their  violation  obtained  in  other  ways,  as 
from  the  parties  receiving  the  letters  or  packages,  or  from  4;heir  agents  or  others  cognizant  of 
the  facts.  And  as  to  objectionable  printed  matter  which  is  open  to  examination,  the  regula- 
tions may  be  enforced  in  a  similar  way  by  the  imposition  of  penalties  for  their  violation 
through  the  courts ;  and  in  some  cases  by  the  direct  action  of  the  officers  of  the  postal  serv- 
ice, as  where  the  object  is  exposed  and  shows  unmistakably  that  it  is  prohibited,  as  in  the 
case  of  an  obscene  picture  or  print.    Ibid, 

§  50.  Where  parties  are  engaged  in  practicing  a  gross  fraud  upon  the  public  through  the 
agency  of  the  mails,  it  is  competent  for  the  postmaster-general  to  adopt  measures  or  issue  in- 
structions to  the  end  of  preventing  the  postal  service  from  being  made  a  means  for  the  ac- 
complishment of  the  unlawful  purpose ;  but  to  justify  the  adoption  of  preventive  measures, 
the  evidence  of  the  dishonest  scheme  and  fraudulent  intent  ought  to  be  very  clear.    A  lottery 
firm  doing  business,  undeir  the  name  of  Murry,  Eddy  &  Co.,  at  Covington,  Kentucky,  a  town 
on  the  phio  river,  directly  opposite  Cincinnati,  received  mail  and  heid  a  box  in  the  postoffice 
at  both  these  points.    A  new  lottery  firm  was  organized  in  the  latter  place  under  the  same 
style.  Marry,  Eddy  &  Co.,  which  issued  facsimiles  of  the  circulars  and  tickets  of  the  other 
firm,  for  the  evident  purpose  of  deceiving  the  public.    As  to  whether  the  department  could 
withhold  letters  addressed  to  Murry,  Eddy  &  Co.,  directed  to  the  proper  box  of  the  Cincinnati 
firm,  held^  that  the  department  could  not  interfere  with  the  delivery  of  lettei-s  merely  with  a 
view  to  protect  one  party  from  damage  consequential  upon  the  use  of  its  name,  style  or  trade- 
mark ;  but  that  such  interference  was  warranted,  if  necessary  for  the  protection  of  the  public. 
Case  of  Muny,  Eddy  &  Co.,*  12  Op.  Att'y  Gen'l,  399. 

§  51.  The  postoffice  department  has  the  power  to  make  regulations  which  will  prevent  the 
servioe  from  being  prostituted  to  purposes  of  fraud,  and  hence  may  order  the  non-delivery  of 
letters  addressed  to  any  person  under  a  name  which  is  known  to  have  been  assumed  as  part  of 
a  system  intended  to  cheat  and  defraud  the  public.  But  the  fraudulent  intent  ought  to  be  very 
clear,  for  the  department  is  not  invested  with  any  authority  to  carry  on  an  extended  inquiry 
into  the  private  affairs  of  persons  who  receive  letters  by  mail.  The  mere  misnomer  of  a  man 
is  not  sufficient  grounds  for  saying  that  the  name  is  fictitious ;  neither  is  a  firm  an  imaginary 
one  because  the  style  of  it  has  no  reference  to  the  names  of  its  members ;  nor  can  a  letter  be 
stopped  on  the  sole  ground  that  it  is  addressed  to  a  person  whose  employment  is  immoral. 
Caae  of  Eroory  &  Co.,*  9  Op.  Att'y  Gen'l.  454. 

g  52.  Mail  of  debtor  not  sobject  to  attachment.—  A  postmaster  has  no  authority  to  comply 
with  the  demand  of  the  sheriff  for  the  delivery  of  letters  to  him,  upon  an  attachment  levied 
at  the  suit  of  creditors  of  the  party  to  whom  the  letters  are  addressed.  Delivery  of  Letters,* 
12  Op.  Att'y  Gen'l.  186. 

g  58.  Adrerse  claimants,  rights  of  to  mail.-—  Letters  addressed  to  business  firms  that  had 
gone  out  of  existence  were  claimed,  at  their  destination,  by  different  persons  who  once  com- 
posed 8Uoh  firms.  The  postmaster-general  having  given  to  the  local  postmaster  having  cus- 
tody of  the  letters,  directions  upon  the  subject  which  were  not  satisfactory  to  some  of  the 
contending  parties,  a  suit  was  instituted  in  the  state  court  to  determine  the  rights  of  the  par- 
ties, and  an  order  obtained  enjoining  the  postmaster  from  delivering  the  letters  in  accordance 
with  the  instructions  of  the  postmaster-general.  The  attorney-general  advised  that  the  post- 
master be  directed  to  retain  the  letters,  and  to  deliver  them  to  the  parties  who  should  be 
finally  ascertained  by  the  court  to  be  legally  entitled  to  them.  Delivery  of  Letters,*  13  Op. 
Att'y  Qen%  895. 

g  54.  Where  letters  are  addressed  to  a  young  lady  over  eighteen  years  of  age,  but  under 
twenty-one*  and  are  claimed  both  by  herself  and  her  guardian,  it  is  the  better  course  for  the 
poetmaster  to  deliver  the  letters  to  the  young  lady,  as  she  is  the  person  to  whom  the  letters 
are  addressed,  and  thus  answers  the  description  in  the  postoffice  laws,  particularly  section  22 
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of  the  act  of  March  8,  1825  (4  Stat,  108),  and  section  B2  of  the  act  of  July  2,  18?6  (5  Stat,  87), 
and  sections  58  and  59  in  the  regulations  made  by  the  postoffice  department  Delivery  of 
Letters,*  18  Op.  Att'y  Gen'l,  481. 

§  56.  Where  a  letter  is  directed  to  A.,  care  of  B.,  the  postmaster  may,  in  the  absence  of  any 
demand  by  A.,  deliver  the  letter  to  B. ;  but  if  A.  claim  the  letter  ana  demand  possession  of 
it,  the  postmaster  cannot  lawfully  deliver  it  to  B.  A  prohibition  by  B.,  in  conflict  with  a 
demand  by  A.,  must  be  disregarded  by  the  postmaster.  Delivery  of  Letters,*  12  Op.  AttV 
Gen'l,  136. 

§  66.  Chief  elerk  of  postofflee  department  not  entitled  to  commissions  in  addition  to  sal- 
ary.—  The  rules  and  regulations  of  the  postoffice  Idepartment  having  provided  that  the  division 
of  finance  shall  be  under  the  superintendence  of  the  chief  clerk,  who  shall  be  treasurer  of  the 
department,  held,  that  the  chief  clerk,  receiving  a  stated  salary  as  such,  was  not  entitled  to 
commissions  or  other  extra  pay  for  services  performed  by  him  as  treasurer,  such  duties  being 
incumbent  on  him  by  virtue  of  his  office  of  chief  clerk.  United  States  v.  Brown,*  0  How., 
487. 

§  67.  Miseellaneons. —  The  United  States  are  creditors  of  a  delinquent  postmaster  and  his 
sureties,  against  whom  a  judgment  has  been  entered,  within  the  meaning  of  an  act  of  the 
Illinois  legislature,  which  provides  that  all  conveyances  which  are  not  filed  are  void  against 
creditors.  And  on  this  ground  a  conveyance  of  property  by  the  parties  to  a  postmaster's 
bond,  the  deed  not  having  been  left  for  record  until  after  the  defalcation  occurred,  was  held 
void.    Rose  v,  Prentiss,  4  McL.,  106. 

§  68.  Under  a  compact  entered  into  between  the  federal  government  and  the  state  of  Ohio, 
by  which  the  Cumberland  road  was  surrendered  to  the  control  of  the  state,  subject  to  certain 
restrictions,  among  which  was  one  to  the  effect  that  no  toll  should  be  collected  for  the  paa- 
^sage  of  any  stage  or  coach  conveying  the  United  States  mail,  held^  that  a  toll  charged  upon 
passengers  traveling  in  the  mail  stages,  without  being  charged,  also  upon  passengers  traveling 
in  other  stages,  is  against  the  contract,  and  not  collectible.    Neil  v.  State  of  Ohio,  8  How.,  720. 

§  69.  It  rests  altogether  in  the  discretion  of  the  postmaster-general  to  determine  ^t  what 
hours  the  mail  shall  leave  particular  places  and  arrive  at  others,  and  to  determine  whether  it 
shall  leave  the  same  place  only  once  a  day  or  more  frequently ;  hence  the  state,  under  the 
above  contract,  cannot  complain  of  the  frequency  of  the  departure  of  carriages  carrying 
mail  as  an  abuse  of  the  privilege  of  the  United  States;  but  the  unnecessary  division  of  the 
mail  bags  amongst  a  number  of  carriages,  in  order  to  evade  the  payment  of  tolls,  would  be 
such  an  abuse.    Ibid, 

§  60.  The  act  of  1886,  chapter  270,  section  1,  requiring  the  revenue  of  the  postoffice  depart- 
ment to  be  paid  into  the  treasury,  does  not  require  each  payment  to  be  carried  in  by  a  separate 
warrant,  but  they  may  be  carried  in  quarterly  by  large  covering  warrants.  Boody  -u.  United 
States,  1  Woodb.  &  M.,  150. 

^  61.  If  extra  compensation  shall  have  been  paid  *by  one  postmaster-general,  without  the 
sanction  of  an  act  of  congress,  the  money  so  paid  may  be  recovered  back.  Acts  of  Post- 
masters-General,* 8  Op.  Att'y  Gen'l,  1. 


II.  *PosTOFFioE  Department. 

§  62.  Scope  of  powers. —  Postmasters-general  are  merely  agents  of  the  government,  with 
limited  authority ;  and  none  of  their  acts,  except  those  that  are  found  to  be  within  the  scope 
of  their  authority  and  conformable  to  law,  are  obligatory  upon  the  government.  Contractors 
with  them  are  chargeable  with  knowledge  of  the  law,  and  must  be  presumed  to  be  acquainted 
with  the  extent  of  their  powers,  and  consequently  with  any  departure  from  them  in  respect 
to  contracts  for  transportation  of  the  mails,  and  cannot,  therefore,  legally  claim  any  benefit 
under  acts  done  in  contravention  of  the  law ;  for  such  are  void  from  the  beginning,  and  no 
legal  right  can  be  founded  upon  them.    Acts  of  Postma8ter8-Gtoneral,*8  Op.  Att*y  Gen*l,  1. 

§68.  Not  subject  t^  control  of  president.— The  postmaster-gener^,  in  the*  discharge  of 
those  duties  which  are  prescribed  by  law,  is  not  lawfully  subject  to  the  control  of  the  presi- 
dent.   United  States  v,  Kendall,  5  Or.  0.  C,  168. 

g  64.  To  require  bonds  from  deputies. —  By  virtue  of  the  acts  of  congress  relative  to  the 
postoffice,  making  it  the  duty  of  the  postmaster-general  to  superintend  the  department,  to 
regulate  the  conduct  and  duties  of  his  deputies,  and  to  collect  the  moneys  received  by  theox 
for  the  general  postoffice,  he  is  empowered  to  take  bonds  to  secure  the  payment  of  money- 
due,  or  which  may  become  due,  to  the  general  postoffice.  Postmaster-General  v.  Early,  12 
Wheat.,  186. 

g  65.  The  postmaster-general  has  a  right  to  require  a  bond  from  a  deputy-postmaster,  for 
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the  faithful  performance  of  the  duties  of  his  office,  although  such  bond  is  not  expressly  re- 
quired by  law.    Postmaster-General  v.  Rice,  Gilp.,  554. 

S6«.  To  make  mail  contracts.— -  The  word  **  temporary,"  as  used  in  the  proviso  to  the 
twenty-third  section  of  the  act  of  July  2,  1886,  authorizing  the  postmaster-general  to  make 
contracts  for  temporary  service  without  receiving  bids,  should  not  be  construed  to  authorize 
a  discretionary  contract  for  a  term  extending  beyond  the  time  when  the  next  annual  letting 
will  take  eflfect,  but  that  the  postmaster-general  has  a  discretion  within  that  limit  to  advertise 
immediately,  or  to  wait  until  the  time  for  the  usual  annual  advertisement,  except  when  the 
exigency  arises  too  late  in  the  contract  year  for  the  advertisement  and  letting  to  be  completed 
before  the  beginning  of  the  next  year,  in  which  case  the  right  to  make  temporary  contracts 
extends  through  the  succeeding  year.  Contracts  for  Carrying  the  Mail,*  13  Op.  Att'y  Gen*l, 
47a 

§  67.  The  postmaster-general  is  not  authorized  to  make  any  contracts  for  the  conveyance  of 
mails  other  than  for  ''temporary"  service,  except  under  or  in  pursuance  of  bids  received 
af ler  inviting  them  by  advertisement ;  and  if  the  lowest  bidder  at  an  annual  letting  fails  to 
enter  into  contract  and  perform  service,  the  postmaster-general  cannot  legally  contract  with 
the  next  lowest  bidder  who  will  agree  to  perform  the  service  at  his  bid  for  the  whole  term 
without  re-advertising.    Ibid, 

§  68.  To  fine  mail  eoniractors.— Under  the  act  of  June  27, 1848,  authorizing  and  requiring 
the  postmaster-general  **  to  impose  fines  on  contractors,  for  any  unreasonable  or  unnecessary 
delay  in  the  departure  of  mails  to  and  from  foreign  countries,  or  in  the  performance  of  the 
trip,"  the  power  to  impose  a  fine  is  limited  to  the  cases  and  for  the  causes  specified  in  the  act, 
and  does  not  extend  to  cases  where  vessels  other  than  those  called  for  by  the  contract  are 
used,  provided  there  was  no  unreasonable  delay  in  the  departure  of  the  mails  or  the  perform- 
ance of  the  trip.     United  States  t?.  Collins,  4  Blatch.,  142. 

§  60.  The  power  of  the  postmaster-general,  under  the  act  of  June  27,  1848,  to  fine  a  mail 
contractor,  though  an  administrative  power,  is  so  far  judicial  in  its  character  that  it  must 
appear  that  jthe  officer  clothed  with  the  power  has  assumed  to  exercise  and  has  in  fact  exer- 
cised it.  A  letter  from  the  postmaster-general,  advising  the  head  of  another  department  to 
make  a  deduction  from  the  pay  of  a  contractor,  on  the  ground  that  an  inferior  service  has  been 
performed,  is  not  the  imposition  of  a  fine  within  the  meaning  of  the  above  act.    Ibid, 

§  70.  To  establish  post-routes.—  In  the  act  of  March  8,  1851,  section  10,  authorizing  the 
postmaster-general  "to  establish  post-routes  within  the  cities  or  towns."  the  postmasters  of 
which  are  appointed  by  the  president,  the  word  **  post-routes"  is  not  synonymous  with  post* 
roads  in  the  act  of  1827.    United  States  v.  Kochersperger,*  9  Am.  L.  Reg.,  145. 

g  71.  The  postmaster-general,  conformably  to  the  provisions  of  the  act  of  1851,  and  other 
statutes,  having  established  within  the  postal  district  of  a  city,  the  postmaster  of  which  was 
appointed  by  the  president,  a  local  post  for  the  collection  and  delivery  of  letters,  etc.,  not  car- 
ried by  mail,  issued  an  order  declaring  that  under  the  authority  conferred  by  the  act  of  1851, 
the  streets  of  the  city  were  established  as  **  post-roads."  This  order  did  not  make  them 
*' post-roads"  within  the  meaning  of  the  act  of  1837,  or  make  the  business  of  private  letter 
carriers  within  the  postal  district  of  the  city  unlawful.    Ibid. 

§  73.  To  disoontinae  postoifioes.—  Although  the  power  to  establish  postoffices  and  post- 
roads  is  conferred  upon  congress,  the  policy  of  the  government  has  been  to  delegate  the 
power  to  designate  the  places  where  mails  shall  be  received  and  delivered  to  the  posttnaster- 
general,  and  the  power  to  discontinue  postoffices  is  incident  to  the  power  to  establish  them, 
unless  there  is  some  provision  in  the  acts  of  congress  restraining  its  exercise.  Ware  v.  United 
States,*  4  Wall,  617. 

§  73.  Possessing  that  power,  it  is  lawful  for  the  postmaster-general  to  exercise  it  by  discon- 
tinuing an  office,  notwithstanding  the  fact  that  the  postmaster  in  charge  was  appointed  by 
the  president,  by  and  with  the  consent  of  the  senate,  because  such  incumbent  accepted  the 
appointment  subject  to  the  legal  contingency  that  the  postoffice  might  be  discontinued.  Ibid, 
%  74.  To  make  loans  of  public  money. —  The  power  of  the  postmaster-general  to  make 
loans  of  public  money  must  be  limited  to  acts  inseparable  from  the  exigencies  of  the  depart- 
ment over  which  he  presides  —  acts  necessarily  incident  to  its  regular,  legitimate  operations. 
It  can  never  be  extended  to  a  right  in  the  postmaster-general  to  advance  money  to  a  post- 
office  clerk,  either  as  a  loan  or  to  purchase  stocks  or  certificates  of  deposit  for  the  purpose  of 
speculation.    United  States  v.' Brown,*  0  How.,  487. 

g  7o.  To  correct  mistakes  of  predecessor.— The  act  of  a  postmaster-general  in  making 
extra  allowances  to  mail  contractors  in  consequence  of  alterations  made,  after  the  execution 
of  the  contract,  in  the  frequency  and  speed  of  the  conveyances  used  for  transportation,  and 
on  account  of  the  increased  weight  of  the  mailed  matter,  are  not,  where  the  account  ifi  still 
open,  conclusive  upon  his  successor;^ on  the  contrary,  the  latter  possesses  competent  author- 
ity to  look  into  such  allowances,  and  where  he  finds  them  to  have  been  founded  on  material 
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errors  of  law  or  fact,  to  correct  them  as  justice  shall  appear  to  require.    Acts  of  Postmas- 
ter-General,* 8  Op.  Att*y  Gen'l,  1. 

§  70.  The  right  of  the  postmaster-general  to  review  the  decisions  of  his  predecessor  extends 
to  mistakes  in  matters  of  fact  arising  from  errors  in  calculation,  but  if  a  credit  has  been  given 
or  an  allowance  made  by  his  predecessor,  which,  in  his  opinion,  was  wrongful,  he  must  have 
suit  brought.  It  is  no  longer  a  case  between  one  officer *s  judgment  and  that  of  his  successor. 
United  States  v.  Bank  of  the  Metropolis,  15  Pet.,  877. 

^  77.  To  bind  saccessors. —  Although  postmasters-general  have  no  authority  to  bind  their 
successors,  in  matters  of  purely  public  concernment,  the  case  is  different  in  respect  to  trans- 
actions with  individuals.  Their  authorized  contracts  with  individuals,  when  not  affected  by 
fraud  or  material  error,  are  obligatory  upon  successors,  the  change  of  incumbents  not  in  any- 
wise affecting  nor  impairing  the  rights  of  the  contractors ;  but  the  incapacity  to  vary  the  con- 
tracts of  predecessors  in  office  is  occasioned  by  the  obligatory  force  of  the  contracts  them- 
selves,—  a  force  as  operative  upon  the  officer  who  made  them  as  upon  his  successors, —  and  not 
because  they  were  made  by  predecessors.  Frauds  and  material  errors,  however,  may  as  law- 
fully be  inquire4  into  by  successors  as  by  him  or  them  who  shall  have  made  the  contracts. 
Acts  of  Postma8ters-Gteneral,*8  Op.  Att*y  Gen'l,  1. 

§  78.  To  contract  for  postal-cards  before  appropriations  made  by  congress.—  The  author- 
ization and  direction  contained  in  the  one  hundred  and  seventieth  section  of  the  act  of  June 
8,  1872,  chapter  385,  to  furnish  and  issue  *'  postal-cards  to  the  public,  with  postage  stamps  im- 
pressed thereon,"  is  not  sufficient  to  warrant  the  postmaster-general  in  making  a  contract  for 
the  same  before  a  specific  appropriation  by  congress  has  been  made,  without  violating  the 
seventh  section  of  the  act  of  July  12, 1870,  which  provides  that  no  departnent  shall  involve 
the  government  in  any  contract  for  the  future  payment  of  money  in  excess  of  appropriations 
for  that  fiscal  year.     Postal  Cards,*  14  Op.  Att'y  Gen'l,  107. 

§  79.  To  allow  extra  compensation  to  depaty.— Under  the  act  of  June  22,  1854  (10  Stat, 
293,  299),  authorizing  the  postmaster-general  to  allow  extra  compensation  to  postmasters  in 
certain  cases  for  extra  labor,  etc.,  and  the  act  of  July  1,  1864  (13  Stat,  835,  sec.  5),  provid- 
ing that  "  the  postmaster-general  shall  allow  to  the  postmaster  a  just  and  reasonable  sum 
for  the  necessary  cost,  in  whole  or  in  part,  of  rent,  fuel,  lights,"  etc.,  the  allowance  of  the 
extra  compensation  rests  in  the  discretion  of  the  postmaster-general,  and  the  subordinate 
cannot  claim  the  allowance  as  a  matter  of  right,  nor  set  up  a  claim  of  this  nature,  once  re- 
jected by  the  postmaster-general,  as  a  set-off  in  suit  by  the  government  on  the  postmaster^s 
official  bond.     United  States  v.  Davis,  Deady,  294. 

§  SO.  Under  the  act  of  congress  of  March  8,  1863,  which  provider,  '*  that  whenever,  by  rea- 
son of  the  presence  of  a  military  or  naval  force  near  any  postoffice,  unusual  business  accrues 
thereat,  the  postmaster-general  is  hereby  required  to  make  a  special  order  allowing  propor- 
tionately reasonable  compensation  to  the  postmaster,  and  for  clerical  services  during  the 
period  of  such  extraordinary  business ;  '*  the  postmaster-general  is  the  sole  judge  to  determine 
not  only  whether  the  exigencies  in  the  case  have  arisen,  but  if  they  have,  the  manner  and 
extent  of  the  allowance ;  and  it  is  not  competent  for  court  or  jury  to  revise  his  decision,  nor  is 
it  re-examinable  anywhere  else.  So  held,  where,  in  an  action  against  the  principal  and  his 
sureties  on  a  postmaster's  bond,  a  set-off  was  claimed  on  account  of  extra  and  unusual  busi- 
ness occasioned  by  **  the  presence  of  a  military  force,"  which  claim,  upon  presentation  to  the 
postmaster-general,  had  been  disallowed.     United  States  v,  Wright,  11  Wall.,  648. 

§  81.  Re-adjnstment  of  depaty*s  salary.-— After  a  salary  of  a  postmaster  has  been  fixed  it 
cannot  be  increased  under  the  act  of  June  12,  1866,  and  prior  acts,  until  re-adjusted  by  the 
postmaster-general,  such  re-adjustment  being  based  upon  the  postmaster's  quarterly  returns. 
The  re-adjustment  is  an  executive  act  made  necessary  by  the  law  in  order  to  perfect  any  lia- 
bility .of  the  government  Hence,  although  the  quarterly  returns  of  a  postmaster  may  war- 
rant a  re-adjustment  of  his  salary,  if  the  executive  officer  fails  to  do  his  duty  by  not  making 
it,  the  government  is  not  bound  to  pay  an  increased  salary,  as  the  courts  cannot  enforce  rights 
which  are  dependent  for  their  existence  upon  a  prior  performance,  by  an  executive  officer, 
of  duties  which  he  has  failed  to  perform.     United  States  v,  McLean,  5  Otto,  750. 

§  82.  Performance  of  ministerial  duties  may  be  compelled  by  mandamns. —  The  postmas- 
ter-general may  be  compelled  by  mandamus  to  perform  a  duty  merely  ministerial  in  its  char- 
acter, enjoined  upon  him  by  an  act  of  congress,  and  as  to  which  he  has  no  discretion.  So 
held  where  the  postmaster-general  refused  to  carry  to  the  credit  of  S.  &  S.,  certain  mail  con- 
tractors, amounts  allowed  by  the  solicitor  of  the  treasury,  who  had  been  appointed  to  settle 
and  adjust  the  claims  of  such  contractors  by  congress,  which  at  the  same  time  directed  the 
poBtmaster-general  to  credit  S.  &  S.  with  whatever  sum  the  solicitor  should  decide  to  be  due 
them.     Kendall  v.  United  States,  12  Pet,  524. 

^  83.  The  circuit  court  of  the  District  of  Columbia  has  authority  to  issue  a  mandam^tis  to 
the  postmaster-general,  commanding  him  to  perform  a  ministerial  duty  required  by  an  act  of 
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congress,  in  which  the  right  of  an  individual  is  concerned,  if  that  right  is  clear  and  he  has  no 
other  legal  specific  remedy.    United  States  v,  Kendall,  5  Cr.  C.  C,  168. 

§  84.  Discretionary  acts  not  subject  to  reTislon. —  The  sufficiency  of  excuses  for  failures 
in  the  delivery  of  the  mails  is  by  the  regulations  of  the  department  submitted  to  the  discre- 
tion of  the  postmaster-general,  and  the  court  of  claims  has  no  revisory  power  over  decisions 
made  in  the  exercise  of  such  discretion.    Buckles  v.  United  States,*  20  Law  Rep.,  680. 

§  85.  Liability  of.—  A  public  officer,  acting  from  a  sense  of  duty  in  a  matter  where  he  is  re- 
quired to  exercise  discretion,  is  not  liable  to  an  action  for  an  error  of  judgment.  Accordingly, 
where  a  postmaster-general  wrongfully,  although  in  the  conscientious  discharge  of  his  sup- 
posed duty,  suspended  on  the  books  of  the  postoffice  department  credits  which  had  been  en- 
tered by  his  predecessor  in  favor  of  certain  parties,  whereby  injury  resulted  to  those  parties, 
AeU,  that  he  was  not  personally  liable.    Kendall  v.  Stokes,  8  How.,  87. 
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SuHMART  — lfarA»  on  newspaper;  letter  postage,  §§  86-88. 

§  86.  The  thirteenth  section  of  the  act  of  1825  (4  Stat,  at  L.,  105),  provides  that  "any  mem- 
orandum which  shall  be  written  on  a  newspaper  or  other  printed  paper,  pamphlet  or  maga- 
zine, and  transmitted  by  mail,  shall  be  charged  with  letter  postage."  The  thirtieth  section  of 
the  same  act,  providing  a  penalty  for  writing  on  a  newspaper,  etc.,  uses  the  terms  ''any 
writing  or  memorandum."  Held,  that  a  single  letter  or  initial  upon  the  wrapper  of  a  news- 
paper is  neither  a  memorandum  nor  a  writing,  within  the  meaning  of  the  above  act,  and  that 
a  postmaster  is  not  authorized  to  detain  a  paper  thus  marked,  although  a  circular  from  the 
postoffice  department  relating  to  the  same  subject  contains  the  terms,  **  marks  or  signs  made 
in  any  way."    Teal  v.  Felton,  g§  89-93. 

§  87.  The  postal  act  of  1825,  authorizing  postmasters  to  hold  papers  having  '*any  writing 
or  memorandum  "  upon  them,  reposes  in  postmasters  no  discretionary  or  judicial  powers,  and 
the  act  of  a  postmaster  in  arresting  the  transmission  of  a  paper  because  of  a  letter  or  initial 
written  upon  it  is  purely  ministerial,  and  he  can  claim  no  exemption  from  liability  for  his 
illegal  detention  on  the  ground  that  he  was  called  upon  to  exercise  discretion  and  judgment. 
Ibid. 

§  88.  If  a  person  tender  to  the  postmaster  the  legal  postage  on  mail  matter  addressed  to 
him,  and  the  postmaster  refuses  to  deliver  it,  such  unlawful  detention  amounts  to  oonversion. 
Tor  which  trover  will  lie.    Ibid. 

£NoTBS.~See  §§  94-140.] 

TEAL  V.  FELTON. 
(13  Howard,  284-298.    1851.) 

Opinion  by  Mb.  Justice  Wayne. 

Statement  of  Facts. —  This  suit  was  brought  in  a  justice's  court  to  recover 
from  the  plaihtifF  in  error  the  value  of  a  newspaper,  received  by  him  as  post- 
master at  Syracuse,  which  he  refused  to  deliver  to  the  defendant  in  error,  to 
whom  it  was  addressed.  The  plaintiff  in  error  had  charged  the  newspaper 
with  letter  postage,  on  account  of  a  letter  or  initial  upon  the  wrapper  of  it, 
distinct  from  the  direction.  This  the  defendant  refused  to  pay,  at  the  same 
time  tendering  the  lawful  postage  of  a  newspaper.  The  postmaster  would 
not  receive  it,  and  retained  the  paper  against  the  will  of  the  defendant;  upon 
that  demand  and  refusal  the  suit  was  brought.  The  action  was  trover,  and 
the  general  issue  was  pleaded.  In  the  course  of  the  trial,  when  the  defendant 
in  error,  who  was  plaintiff  in  the  suit  below,  was  introducing  testimony  in 
support  of  his  case,  the  defendant  objected  to  a  further  examination  of  the 
case  by  witnesses,  upon  the  ground  that  the  court  had  not  jurisdiction  of  the 
case.  The  objection  having  been  overruled,  the  trial  of  the  case  was  con- 
tinued; and  after  the  plaintiff  had  proved  that  he  demanded  from  the  defend- 
ant the  newspaper,  tendering  the  lawful  postage,  and  that  the  postmaster 
refused  to  deliver  it  to  him,  he  rested  his  case. 
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§  89.  Wliere  the  decision  of  the  state  court  necessarily  involves  a  denial  of  a 
defense  claimed  under  a  law  of  tJie  United  States^  the  supreme  cou7*t  has  juris- 
diction on  writ  of  error  under  tJt£  twenty-fifth  section  of  the  judiciary  act  of  1789. 

The  defendant  below  then  moved  for  a  nonsuit,  which  having  been  denied, 
he  offered  in  evidence  a  circular  from  the  postoffice  department,  of  the  4th 
December,  1846,  marked  in  the  record  as  A,  and  also  the  postoffice  act  of  1845. 
The  case  was  submitted  to  a  jury.  A  verdict  was  rendered  by  it  against  the 
defendant,  upon  which  a  judgment  was  entered.  The  defendant  carried  the 
case  to  the  court  of  appeals,  and  the  judgment  of  the  lower  court  was  affirmed. 
It  is  brought  to  this  court  by  a  writ  of  error.  As  the  court  of  appeals  could 
not  have  adjudicated  the  case  without  having  denied  to  the  defendant  a  de- 
fense which  he  claimed  under  a  law  of  the  United  States,  the  case  is  properly 
here  under  the  twenty-fifth  section  of  the  judiciary  act  of  1789. 

The  circular  from  the  postoffice  department  is  as  follows :  "  The  wrappers, 
of  all  such  newspapers,  pamphlets  and  magazines,  when  they  have  reached 
their  destination,  should  be  carefully  removed;  and  if,  upon  inspection,  they 
are  found  to  contain  any  manuscript  or  memorandum  of  any  kind,  either 
written  or  stamped,  or  by  marks  or  signs  made  in  any  way,  either  upon  any 
newspaper,  etc.,  etc.,  or  the  wrapper  upon  which  it  is  inclosed,  by  which  in- 
formation shall  be  asked  or  communicated,  except  the  name  of  the  person  to 
whom  it  is  directed,  such  newspaper,  etc.,  etc.,  with  the  wrapper  in  which  it  is 
inclosed,  shall  be  charged  with  letter  postage  by  weight." 

If  the  person  to  whom  the  newspaper  is  directed  refuses  to  pay  the  letter 
postage,  the  postmaster  is  directed  to  transmit  the  same  to  the  office  whence 
it  came,  with  a  request  that  the  person  who  sent  it  may  be  prosecuted  for  the 
penalty  of  $5,  according  to  the  thirtieth  section  of  the  act  of  1825.  Those 
parts  of  the  thirtieth  section  mentioned,  upon  which  the  circular  was  issued, 
and  of  the  thirteenth  section  of  the  act  directing  that  a  memorandum  which 
shall  be  written  on  a  newspaper  shall  be  charged  with  letter  postage,  are:  "  If 
any  person  shall  inclose  or  conceal  a  letter  or  other  thing,  or  any  memoran- 
dum in  writing  in  a  newspaper,  pamphlet  or  magazine,  or  in  any  package  of 
newspapers,  etc.,  etc.,  or  make  any  writing  or  memorandum  thereon,  which  he 
shall  have  delivered  in  any  postoffice  or  to  any  person  for  that  purpose,  in 
order  that  the  same  may  be  carried  by  post,  free  of  letter  postage,  he  shall 
forfeit  the  sum  of  $5  for  every  such  offense,  and  the  letter,  newspaper,  pack- 
age, memorandum  or  other  thing  shall  not  be  delivered  to  the  person  to  whom 
it  is  directed  until  the  amount  of  single  letter  postage  is  paid  for  each  article 
of  which  the  package  is  composed."  That  part  of  the  thirteenth  section  of  the 
act  mentioned  is:  "Any  memorandum  which  shall  be  written  on  a  newspaper 
or  other  printed  paper,  pamphlet  or  magazine,  and  transmitted  by  mail,  shall 
be  charged  with  letter  postage."  4  Laws  of  the  United  States,  105-111.  Those 
parts  of  the  law  of  1845,  in  a  way  applicable  to  this  case,  are  the  first  and 
second  sections  fixing  the  rates  of  postage  upon  letters  and  newspapers,  and 
the  sixteenth  section,  which  defines  a  newspaper  to  be  a  printed  publication 
issued  in  numbers,  consisting  of  not  more  than  two  sheets,  and  published  at 
short  intervals  of  not  more  than  a  month,  conveying  intelligence  of  passing 
events,  and  the  bona  fide  extras  and  supplements  of  any  such  publication. 
6  U.  S.  L.,  732,  737. 

§  90.  A  singU  letter  on  a  wrapper  is  not  "  any  writing  or  memorandum " 

within  the  postal  act  of  1825. 

From  the  evidence  in  this  case,  we  do  not  think  that  the  initial  or  letter 
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upon  the  wrapper  of  the  newspaper  in  this  case,  subjected  it  either  under  the 
thirteenth  or  thirtieth  section  of  the  act  of  1825  to  letter  postage.  Why  it  was 
placed  there,  supposing  it  not  to  have  been  accidental,  cannot  be  found  out 
from  this  record,  and  it  must  have  been  a  meaningless  mark  to  the  postmaster. 
It  may  have  excited  a  suspicion  that  it  was  a  sign  arranged  between  the  per- 
son sending  it  and  the  person  to  w^hom  it  was  directed,  to  convey  information 
of  some  sort  or  other,  for  which  letter  postage  would  have  been  charged  if  it 
had  been  conveyed  in  words.  The  acts  forbids  a  memorandum  in  the  thir- 
teenth section ;  and  in  the  thirtieth,  providing  for  a  penalty,  the  terms  are, 
"  any  writing  or  memorandum,"  but  in  neither  are  found  the  terms  "  marks  or 
signs,"  as  used  in  the  circular.  Ko  provision  is  made  for  such  a  case.  It  must 
be  obvious,  too,  that  frauds  of  that  kind  cannot  be  prevented  in  the  transmis- 
sion of  newspapers,  withoat  legislation  by  congress  subjecting  newspapers, 
conveyed  by  mail,  to  letter  postage,  whenever  there  shall  be,  either  upon  the 
newspaper  or  the  wrapper  of  it,  any  letter,  sign  or  mark,  besides  the  address 
of  the  person  to  whom  it  is  sent.  A  single  letter  or  initial  upon  the  wrapper 
of  a  newspaper  is  neither  a  memorandum  nor  a  writing,  in  the  sense  in  which 
either  of  those  terms  are  ordinarily  used,  or  as  we  think  they  are  intended  to 
be  used,  in  the  thirtieth  section  of  the  act.  Both  mean  something  in  words  to 
convey  intelligence,  a  remembrance  for  one's  self  or  to  another.  The  act 
speaks  of  something  concealed  in  a  newspaper  or  package  of  newspapers,  of 
a  writing  or  memorandum,  from  which  it  naay  be  seen  to  have  been  the  inten- 
tion of  the  sender  to  convey  information  clandestinely  under  the  wrapper,  or 
upon  it  in  a  form,  though  not  disclosing  what  it  is,  which  will  leave  no  doubt 
of  his  intention. 

§  91,  The  postal  act  of  1825^  authorizing  postmasters  to  hold  papers  with 
"  any  writing  or  Tneraorandura^^  reposed  in  them  no  discretion  to  determine  that 
a  single  letter  was  such. 

The  initial  in  this  case  does  not  seem  to  have  been  one  or  the  other.  It  is 
not  a  memorandum  certainly,  and  a  single  letter  of  the  alphabet  can  convey 
no  other  idea  than  that  it  belongs  to  it,  unless  it  is  used  numerically.  This 
was  not  a  case  in  which  judgment  could  be  used  to  determine  any  fact,  except 
by  some  other  evidence  than  the  letter  itself.  Nor  was  it  one  calling  for 
discretion,  in  the  legal  acceptation  of  that  term,  in  respect  to  officers  who  are 
called  upon  to  discharge  public  duties.  What  was  done  by  the  postmaster 
was  a  mere  act  of  his  own,  and  ministerial,  as  that  is  understood  to  be,  distinct 
from  judicial.  It  could  not  have  been  the  intention  of  congress  to  put  it  in 
the  power  of  postmasters,  upon  a  mere  suspicion  raised  by  a  single  letter  or 
initial,  to  arrest  the  transmission  of  newspapers  from  the  presses  issuing  them, 
or  when  they  were  mailed  by  private  hands. 

This  view  of  the  law  disposes  also  of  that  point  in  the  argument,  claiming 
for  the  postmaster  an  exemption  from  the  suit  of  the  plaintiff,  upon  the  ground 
that  he  was  called  upon,  in  the  act  which  he  did,  to  exercise  discretion  and 
judgment.  In  Kendall  v.  Stokes,  3  How.,  97,  98,  will  be  found  this  court's 
exposition  upon  that  subject,  with  the  leading  authorities  in  support  of  it.  The 
difference  between  the  two  must  at  all  times  be  determined  by  the  law  under 
which  an  officer  is  called  upon  to  act,  and  by  the  character  of  the  act.  It  is 
the  law  which  gives  the  justification,  and  nothing  less  than  the  law  can  give 
irresponsibility  to  the  officer,  although  he  may  be  acting  in  good  faith  under 
the  instructions  of  his  superior  of  the  department  to  which  be  belongs.  Here 
the  instructions  exceed  the  law,  as  marks  and  signs,  of  themselves,  without 
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some  knowledge  of  their  meaning,  and  the  intention  in  the  use  of  them,  are, 
as  we  have  said,  neither  memoranda  nor  writings.  Tracy  v.  Swartwout,  10 
Pet.,  80. 

But  it  is  said  that  the  courts  of  New  York  had  not  jurisdiction  to  try  the 
case.  The  objection  may  be  better  answered  by  reference  to  the  laws  of  the 
United  States,  in  respect  to  the  services  to  be  rendered  in  the  transmission  of 
letters  and  newspapers  by  mail,  and  by  the  constitution  of  the  United  States, 
than  it  can  by  any  general  reasoning  upon  the  concurrent  civil  jurisdiction  of 
the  courts  of  the  United  States,  and  the  courts  of  the  states,  or  concerning  the 
exclusive  jurisdiction  given  by  the  constitution  to  the  former. 

§  92.  Whe7*e  a  person  tenders  to  the  postmaster  the  legal  postage  on  maU  mat- 
ter addressed  to  him,,  and  the  postm^aster  refuses  to  deliver  it,  this  is  a  conversion^ 
and  suit  may  he  brought 

The  Unit^  States  undertakes,  at  fixed  rates  of  postage,  to  convey  letters 
and  newspapers  for  those  to  whom  they  are  directed,  and  the  postage  may  be 
prepaid  by  the  sender,  or  be  paid  when  either  reach  their  destination,  by  the 
person  to  whom  they  are  addressed.  When  tendered  by  the  latter,  or  by  his 
agent,  he  has  the  right  to  the  immediate  possession  of  them,  though  he  has 
not  had  before  the  actual  possession.  If,  then,  they  be  wrongfully  withheld 
for  a  charge  of  unlawful  postage,  it  is  a  conversion,  for  which  suit  may  be 
brought. 

§  93.  and  such  suit  m/iy  he  brought  in  a  state  court  having  jurisdiction 

in  trover. 

His  right  to  sue  existing,  he  may  sue  in  any  court  having  civil  jurisdiotioa 
of  such  a  case,  unless  for  some  cause  the  suit  brought  is  an  exception  to  the 
general  jurisdiction  of  the  court.  Now  the  courts  in  New  York,  having  juris- 
diction in  trover,  the  case  in  hand  can  cftily  be  excepted  from  it  by  such  a  case 
as  this  having  been  made  one  of  exclusive  jurisdiction  in  the  courts  of  the  United 
States  by  the  constitution  of  the  United  States.  That  such  is  not  the  case,  we 
cannot  express  our  view  better  than  Mr.  Justice  Wright  has  done  in  his  opinion 
in  this  case  in  the  court  of  appeals.  After  citing  the  second  section  of  the 
third  article  of  the  constitution,  he  adds:  "  This  is  a  mere  grant  of  jurisdiction 
to  the  federal  courts,  and  limits  the  extent  of  their  power,  but  without  words 
of  exclusion  or  any  attempt  to  oust  the  state  courts  of  concurrent  jurisdiction 
in  any  of  the  specified  cases  in  which  concurrent  jurisdiction  existed  prior  to 
the  adoption  of  the  constitution.  The  apparent  object  was  not  to  curtail  the 
powers  of  the  state  courts,  but  to  define  the  limits  of  those  granted  to  the  fed- 
eral judiciary."  We  will  add  that  the  legislation  of  congress,  immediately 
after  the  constitution  was  carried  into  operation,  confirms  the  conclusion  of 
the  learned  judge.  We  find,  in  the  twenty-fifth  section  of  the  judiciary  act 
of  1789,  under  which  this  case  is  before  us,  that  such  a  concurrent  jurisdiction 
in  the  courts  of  the  states  and  of  the  United  States  was  contemplated,  for  its 
firet  provision  is  for  a  review  of  cases  adjudicated  in  the  former,  "where  is 
drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  an  authority  exer- 
cised under,  the  United  States,  and  the  decision  is  against  their  validity." 
We  are  satisfied  that  this  was  no  error  in  the  decision  of  the  court  of  appeals 
in  this  case,  and  the  same  is  affirmed  by  this  court. 

§  94.  In  general. —  The  mere  neglect  of  a  postmaster  to  reasonably  forward  a  letter  does 
not  create  a  cause  of  action.  The  plaintiff  must  show  that  damage  has  been  sustained  by  him 
by  reason  of  such  neglect.     Dunlop  v.  Munroe,*  7  Cr.,  242. 
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§  95.  A  postmaster  is  not  bound  to  keep  the  money  received  for  postage  distinct  from  his 
own,  nor  to  deposit  it  specifically  in  the  name  of  the  United  States.  Traf  ton  v.  United  States, 
3  Story,  646. 

§  96.  The  provision  of  the  postoffice  law,  that  a  postmaster  shall  reside  at  the  place  where 
the  office  is  kept,  is  directory  to  the  postmaster-general ;  imperative  on  him,  to  be  sure ;  but 
until  ho  acts,  although  the  postmaster  may  have  removed  from  the  neighborhood  of  the  post- 
office,  he  and  his  sureties  are  responsible  to  the  department  and  to  individuals  injured  by  any 
neglect  of  duty  in  the  office.     United  States  v,  'Pearce,  2  McL.,  14. 

§  97.  Where  A.,  being  postmaster,  gave  an  official  bond  to  the  United  States,  and  subse- 
quently employed  B.  as  his  assistant)  and  the  receipts  from  the  postoffice  were  deposited  in 
their  joint  names,  and  an  action  was  brought  against  A.  jon  his  bond,  and  judgment  recov- 
ered, but  he  having  subsequently  become  bankrupt,  upon  action  brought  against  A.  and  R, 
Jield,  that  the  deposit  in  the  joint  names  of  A.  and  B.  did  not  make  them  jointly  responsible ; 
that  there  was  no  privity  of  contract  between  B.  and  the  United  States,  and  that  even  if 
there  were,  the  former  judgment  against  A.  was  a  bar  to  the  second  action.  Traf  ton  v. 
United  States.  3  Story,  646. 

§  98.  Appointment. —  When  a  postmaster  has  been  nominated  to  an  office  by  the  president, 
confirmed  by  the  senate,  and  his  commission  has  been  signed  by  the  president,  and  the  seal 
of  the  United  States  affixed  thereto,  his  appointment  is  complete.  The  transmission  of  the 
commission  is  not  essential  to  his  investiture  of  the  office.  Nor  would  the  subsequent  death 
of  the  president  have  any  effect  on  that  completed  act  United  States  v.  Le  Baron,  19  How., 78. 

§  99.  Amount  of  diligence  required. —  A  deputy-postmaster  is  only  called  upon  to  exercise, 
with  respect  to  letters  and  packages  left  at  his  office  to  be  mailed,  the  same  degree  of  care 
and  diligence  which  a  prudent  man  would  have  taken  of  his  own  property.  Dunlop  v.  Mun- 
roe,*  1  Cr.  C.  C,  586. 

§  100.  Tlie  policy  of  the  government  of  the  United  States,  in  respect  to  the  business  of  the 
postoffice  department,  requires  that  principals  and  sureties  upon  the  bonds  of  postmasters 
shall  be  held  liable  at  all  events.  Neither  robbery,  nor  theft,  nor  misadventure  of  any  kind, 
except,  perhaps,  when  caused  by  the  action  of  the  government  itself,  will  excuse  a  postmaster 
or  his  sureties.    United  States  v.  Morrison,*  Chase's  Dec,  531. 

§  101.  The  only  exceptions  to  the  above  rule  are  those  provided  for  by  acts  of  congress. 
The  act  of  1864  excuses  loyal  postmasters  from  losses  occasioned  by  the  Ck>nfederate  forces  or 
rebel  guenllas.  That  of  1865  extends  the  same  relief  to  cases  where  the  losses  are  occasioned 
by  armed  forces  other  than  those  of  the  so-called  Confederate  States.    Ibid, 

§  103,  BlscontinQance  of  office  — Govern ment  money  retained  for.  damages.—  Upon  the 
discontinuance  of  a  postoffice  by  the  postmaster-general  the  incumbent  ceases  to  be  post- 
master ;  and  never  having  been  entitled  to  any  compensation  except  commissions  and  receipts 
from  boxes,  and  those  sources  of  compensation  being  extinguished  upon  the  discontinuance 
of  the  office,  he  loses  nothing  to  which  he  is  entitled.    Ware  v.  United  States,*  4  Wall.,  617. 

§  103.  In  suit  by  the  government  on  the  official  bond  of  a  deputy-postmaster,  by  reason  of 
the  refusal  of  the  latter  to  pay  over  certain  moneys  received  for  postages,  as  exhibited  in  his 
quarterly  accounts  for  the  last  two  quarters  preceding  the  discontinuance  of  the  office,  the 
rejoinder  of  the  defendant  that  the  commissions  of  the  office,  if  it  had  not  been  unlawfully 
discontinued,  would  have  been  sufficient  to  justify  an  allowance  to  the  incumbent  of  a  sum 
greater  than  the  amount  retained,  and  that  the  commissions  were  wrongfully  withheld 
from  him,  amounts  to  a  claim  for  damages,  and  not  for  conunisstons.  To  such  claim  there 
are  two  sufficient  answers:  1.  The  compensation  of  a  deputy-postmaster  depends  upon  post- 
age commissions  and  rental  of  boxes,  and  those  sources  having  entirely  failed,  the  department 
possessed  no  authority  whatever  to  make  any  other  allowances.  3.  The  claim  being  for  dam- 
ages, the  court  could  not  sustain  it  unless  the  same  had  been  presented  to  the  auditor,  and  by 
him  disallowed.    Ibid. 

%  104.  Abandonment  of  office— Failure  to  make  return.— Under  the  act  of  March  8, 1825, 
a  postmaster,  who  leaves  office  between  the  beginning  and  end  of  a  quarter,  is  liable  to  a 
double  charge  for  postage,  if  he  fails  to  make  a  return  and  render  his  account  within  one 
month  after  the  expiration  of  the  quarter.    United  States  v.  Roberts,*  9  How.,  601. 

§105.  Default— No  demand  necessary  to  constitute. —  No  preliminary  demand  of  pay- 
ment is  necessary  to  put  in  default  a  postmaster  omitting  to  pay  over  the  public  funds  in  his 
hands  at  the  expiration  of  each  successive  quarter  of  his  service ;  and  no  proof  of  such  de- 
mands having  been  made  is  requisite  to  sustain  an  action  against  him.  Demand  of  Payment, 
etc.,*  4  Op.  Att'y  Gen*l,  804. 

§  106.  Depnty's  bond  —  Acceptance  and  approyal  of.—  A  bond  given  by  a  deputy-postmaster 
speaks  only  from  the  time  when  it  reaches  the  postmaster-general  and  is  accepted  by  him ;  it 
cannot  relate  back  to  any  earlier  date  than  the  time  of  its  acceptance,  because  it  is  only  after 
its  acceptance  that  there  can  be  any  such  holding  of  the  office  as  the  bond  was  meant  to  apply 
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to.  Thus  where  a  bond  recited:  "Whereas  the  said  B.  is  deputy-poet  master  at  Mobile."  etc., 
and  he  was  in  fact  postmaster  at  the  date  of  the  bond,  but  under  a  previous  appointment,  the 
bond  must  be  held  to  be  security  for  his  duties  under  a  new  appointment  confirmed  after  its 
date,  but  before  its  delivery  to  the  postmaster-general  for  approval,  and  sureties  on  this  bond 
are  liable  for  defaults  of  the  principal  under  the  new  appointment,  but  not  under  the  old. 
United  States  v.  Le  Baron,  19  How.,  78. 

§  107.  A  bond  given  by  a  postmaster,  with  sureties,  for  the  performance  of  his  official 
duties,  does  not  constitute  a  binding  contract  until  approved  and  accepted  by  the  postmaster- 
general  ;  but  the  reception  and  detention  of  an  official  bond  by  the  postmaster-general  for  a 
considerable  time  without  objection  is  sufficient  evidence  of  its  acceptance ;  and  the  return 
of  the  bond  to  the  principal  obligor,  for  the  purpose  of  obtaining  an  additional  surety,  affords 
no  proof  that  it  has  not  been  accepted,  nor  does  it  amount  either  to  a  surrender  or  cancella- 
tion of  it.    Postmaster-General  v,  Norvell,  Gilp.,  106. 

§  108. notritlated  by  ex  tension. —  A  postmaster's  official  bond^  given  to  secure  the 

faithful  performance  of  official  duties  and  the  payment  of  money  of  the  United  States  which 
might  come  to  his  hands,  is  not  vitiated  as  security  for  the  payment  of  the  money  stipulated 
because  also  extended  to  the  official  conduct  of  the  obligor,  although  such  part  of  said  bond 
may  be  void  as  not  being  authorized  by  law.    Postmaster-General  v.  Early,  12  Wheat.,  186. 

§  109.  Defenses  to  suit  on. —  In  suit  brought  against  a  postmaster  or  his  sureties  on  his 
official  bond,  to  recover  money  held  by  him  for  the  government,  it  is  no  defense  that  the 
money  was  paid  to  a  mail  contractor,  a  creditor  of  the  government,  either  voluntarily  or  by 
command  of  the  postoffice  department  of  the  so-called  Confederate  States,  the  defendant  hav- 
ing been  postmaster  in  one  of  the  rebellious  states  and  the  payment  having  been  made  after 
the  outbreak  of  the  rebellion.     United  States  v,  Keehler,  9  Wall.,  83. 

§  110.  A  postmaster  who,  disregarding  the  instructions  of  the  department,  makes  a  pay- 
ment to  a  mail  contractor  without  taking  the  proper  receipts  and  notifying  the  department, 
cannot,  the  contractor  having  given  no  credit  for  the  amount  of  such  payment  when  his  ac- 
counts with  the  government  were  finally  settled,  be  allowed  credit  for  such  payment  in  an 
action  on  his  official  bond.     United  States  v,  Roberts,*  9  How.,  601. 

§  111.  Actions  against  —  Evidence.— Deputy-postmasters  are  civilly  liable  for  the  acts  of 
their  servants  and  clerks,  but  the  neglect  of  the  servant  or  clerk  cannot  be  given  in  evidence 
upon  a  count  charging  the  loss  to  have  been  incurred  by  the  neglect  of  the  deputy-postmas- 
ter himself.     Dunlop  v.  Monroe,*  1  Cr.  C.  C,  536. 

§  1 12.  The  instructions  of  the  postmaster-general  to  the  deputy -postmasters  may  be  given 
in  evidence  in  an  action  on  the  case  against  a  deputy-postmaster  for  negligence.    Ibid, 

%  113.  Where  the  issue  is  taken  upon  the  neglect  of  the  postmaster  himself,  it  is  not  com- 
petent to  give  in  evidence  the  negligence  of  his  assistant.     Dunlop  v,  Munroe,*  7  Cr.,  243. 

§  114. accounts  —  (Quarterly  retarns.—  Under  sections  8  and  15  of  the  act  of  July  2, 

1886  (5  Stat  at  Large,  81,  82),  transcripts  of  the  quarterly  returns  of  a  postmaster,  with  the 
corrections  of  the  auditor  of  the  postoffice  department  thereon,  and  of  the  auditors  accounts 
based  on  them,  are  admissible  in  evidence  in  actions  upon  such  postmaster's  official  bond, 
though  items  of  credit  in  dispute  do  not  appear  in  such  transcript.  United  States  v,  Hodge» 
18  How.,  478. 

§  115.  The  provisions  of  the  act  of  March  8,  1825,  substitute  a  certified  statement  of  the 
settled  account,  as  evidence  in  suits  against  deputy- postmasters,  in  lieu  of  the  certified  copy 
of  the  account  current,  required  by  the  provisions  of  the  act  of  April  80,  1810.  Postmaster- 
General  V.  Rice,  Gilp.,  554. 

§  116.  civil  action  for  money  stolen.—  An  averment  that  a  letter,  containing  bank- 
notes, was  fraudulently  and  improperly  secreted,  withheld  and  taken  in  the  postoffice  by  the 
defendant,  the  deputy-postmaster,  is  not  a  charge  of  felony,  so  as  to  deprive  the  plaintiff  of 
his  civil  remedy.     Dunlop  v,  Munroe,*  1  Cr.  C,  C,  586. 

§  117.  jarisdiction.— The  circuit  courts  of  the  United  States  have  jurisdiction  under 

the  act  of  March  3,  1815,  of  suits  brought  by  the  postmaster-general,  on  the  official  bonds  of 
postmasters,  for  debts  and  balances  due  the  general  postoffice.  Postmaster-General  v.  Early, 
12  Wheat,  136. 

§  118.  Limitations  to  actions  against  depnty-postmasters  and  their  sureties.— The  law 
which  limits  suits  by  the  postmaster-general  against  sureties  to  two  years  after  a  default  of 
the  principal  does  not  operate  in  cases  of  balances  unpaid  at  the  end  of  a  quarter,  which  are 
subsequently  liquidated  by  the  receipts  of  a  succeeding  one.  Postmaster-General  t;.  Nor  veil, 
Gilp.,  106. 

§  119.  The  official  bonds  taken  by  the  postmaster-general  from  his  deputies  are  valid,  and 
the  omission  to  bring  suits  on  such  bonds  at  the  periods  prescribed  by  law,  for  the  defaults  of 
the  principal,  does  not  discharge  the  sureties  although  injury  has  resulted  to  them  by  reason 
of  such  omission.     Postmastier-General  v.  Reeder,  4  Wash.,  678. 
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§  130.  Suit  must  be  brought  against  the  sureties  of  a  postmaster  within  two  years  from  the 
time  the  postmaster  made  default  or  the  statute  bars  the  action  against  them ;  and  in  com- 
puting the  time,  the  defalcation  is  to  be  counted  from  the  time  the  law  requires  the  moneys 
to  be  paid  over,  viz.,  at  the  end  of  every  three  months,  and  not  from  the  time  the  postmaster 
shall  fail  to  pay  the  draft  of  the  department.    Postmaster-General  v,  Fennell,  1  McL.,  217. 

§  121.  The  provisions  of  the  act  of  March  8,  1825,  releasing  the  sureties  of  a  deputy-post- 
master, where  suit  is  not  brought  within  two  years  after  a  default,  do  not  apply  to  a  default 
which  occurred  before  the  passing  of  the  act.    Postmaster-Qeneral  v.  Rice,  Qilp.,  654. 

§  122.  ()(eneral  liabilities  of  sureties. —  The  bond  of  a  deputy-postmaster  being  conditioned 
that  he  "shall  well  and  truly  execute  the  duties  of  the  said  office  according  to  law  and  the 
instructions  of  the  postmaster-general/'  his  sureties  are  liable  for  his  non-compliance  with  sub- 
sequent as  well  as  post  laws  or  orders  till  his  official  term  expires,  if  the  orders  be  such  as  are 
justified  by  law.    Boody  v.  United  States,  1  Woodb.  &  M.,  150. 

§  128.  Subsequently  to  the  giving  of  a  postmaster's  bond,  with  sureties,  conditioned  that 
he,  the  postmaster,  should  pay  over  all  moneys  which  should  come  to  his  hands  for  postages 
to  the  postmaster-general,  acts  of  congress  were  passed  increasing  the  rates  of  posts^,  and, 
consequently,  the  responsibility  of  the  sureties.  Held,  that  as  the  undertaking  of  the  sureties 
was  general,  that  all  postages  should  be  paid  over,  and  referred  to  no  particular  act  explaining 
or  limiting  the  rate  of  postage,  and  was  not  taken  under  any  law  defining  its  extent  and  op- 
eration, the  sureties  were  liable  for  moneys  received  by  reason  of  the  increased  rates  of  post- 
age ;  but  that  it  would  have  been  otherwise  had  the  acts  of  congress  enlarged  the  powers  of 
the  postmaster  or  superadded  any  new  duties  whereby  he  was  made  the  receiver  of  other 
moneys  than  for  postages.    Postmaster-Gteneral  v.  Munger,  2  Paine,  189. 

§  124.  The  postmaster-general  can  employ  a  deputy -postmaster  as  agent,  to  keep  money 
collected  by  himself  or  other  deputies  near,  and  the  sureties  of  such  deputy  will  be  liable  on 
his  official  bond  to  the  extent  of  its  penalty  for  any  neglect  by  the  deputy  as  such  agent. 
Boody  V.  United  States,  1  Woodb.  &  M.,  150. 

§  126.  The  order  of  the  postmaster-general  to  the  postmaster,  not  to  remit  the  money  he 
may  receive,  but  to  retain  it  to  answer  his  drafts,  does  not  discharge  the  sureties.  Postmaster- 
General  v.  Reeder,  4  Wash.,  678. 

§  126. for  stamps  famished  principal  without  prepayment.— The  postmaster-gen- 
eral is  authorized,  by  section  8  of  the  act  of  congress  of  March  8,  1851  (9  Stat,  at  L.,  589), 
to  furnish  to  deputy-postmasters  postage  stamps  or  stamped  envelopes  without  exacting  pay- 
ment therefor  in  advance,  and  the  sureties  on  a  postmaster's  bond  are  responsible  for  a 
failure  by  the  postmaster  to  account  for  stamps  furnished  him  by  the  postmaster-general 
without  prepayment.     United  States  v.  Mason,  2  Bond,  188. 

§  127.  Upon  the  theory  that  the  statute  did  not  authorize  in  terms  the  delivery  of  postage 
stamps  to  a  deputy  postmaster  without  prepayment,  yet  as  the  bond  stipulating  for  the  lia- 
bility of  the  sureties  is  founded  upon  a  good  consideration,  is  executed  in  good  faith,  and  is 
not  prohibited  by  law,  it  is  a  valid  bond,  and  the  sureties  are  liable  for  stamps  received  by 
their  principal  as  upon  a  valid  common-law  contract.    Ibid. 

g  128. not  disebarged  by  new  bond  taken.—  The  liability  of  the  snreties  on  a  post- 
master's official  bond  continues  as  long  as  the  principal  continues  in  office  under  the  appoint- 
ment or  commission  which  placed  him  in  office  at  the  time  the  bond  was  given  and  until  its 
legal  termination.  Hence  the  giving  of  a  new  official  bond  by  the  postmaster,  at  the  request  of 
the  postmaster-general,  does  not  discharge  the  sureties  under  the  old  bond  for  the  past  or  subse- 
quent defaults  of  the  principal.     Postmaster-General  v.  Reeder,  4  Wash.,  678. 

§  129. entitled  to  benefit  of  bankrupt  law.—  Although  a  defaulting  postmaster  is 

excluded  from  the  benefit  of  the  bankrupt  law,  his  surety  is  not,  and  the  latter,  being  dis- 
charged, may  plead  it  in  bar  of  a  suit  by  the  government  on  the  postmaster's  official  bond. 
United  States  v.  Davis,  3  McL.,  488. 

§  180.  Sureties  not  relieved  by  delay  of  postmaster-general  in  bringing  suit.—  Although 
the  neglect  of  the  postmaster-general  to  bring  suit  against  a  defaulting  postmaster  within  six 
months  after  the  default  has  been  committed  renders  him  personally  liable  for  the  amount 
due  from  the  defaulter,  under  the  act  of  April  80,  1810  (3  Stat,  at  Large,  602),  such  neglect  in 
no  manner  affects  the  liability  of  the  postmaster  and  his  sureties.  Dox  v.  Postmaster-Gen- 
eral, 1  Pet,  8ia 

g  181.  Under  the  postoffice  act  of  1810,  which  provides  that  each  postmaster -shall  account 
at  the  end  of  every  three  months,  and  pay  over  to  the  postmaster-general  the  balance  due 
him,  and  that,  in  case  of  failure  so  to  do,  if  the  postmaster-general  shall  not  bring  suit  for 
Buch  balance  within  six  months  from  the  end  of  the  three  months,  the  balance  due  from  the 
delinquent  shall  be  charged  to,  and  recoverable  from,  the  postmaster-general,  field,  that  the 
neglect  of  the  postmaster-general  to  sue  for  balances  due  by  postmasters  within  the  time  pre- 
scribed by  law,  although  he  thereby  is  rendered  personally  chargeable  with  such  balances,  is 
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not  a  discharge  of  the  postmasters  or  their  sureties  upon  their  official  bonds;  also  that  an 
order  from  the  postoffice  department,  directing  a  postmaster  to  retain  the  balances  due  until 
drawn  for  by  the  general  postoffice,  does  not  operate  as  such  discharge.  Locke  v.  United 
States.  3  Mason,  446. 

§  132.  Bights  and  liabilities  of  sureties  on  different  bonds.— A.  gave  a  bond  as  surety 
for  a  postmater,  conditioned  for  the  faithful  discharge  of  his  duties,  and  that  he  should  pay 
over  all  moneys  which  should  come  to  his  hands  for  postages  to  the  postmaster-gen era)» 
Afterwards,  the  postmaster  continuing  in  office,  another  bond  with  different  sureties  was 
taken  with  the  same  condition.  All  liabilities  on  the  part  of  the  postmaster  incuri^  before 
the  giving  of  the  second  bond  having  been  canceled  by  payments,  it  was  held,  in  an  action 
against  A.,  as  surety  on  the  first  bond,  for  postages  not  paid  over,  that  his  liability  did  not 
cease  upon  the  giving  of  the  second  bond  for  defaults  thereafter  committed ;  that  the  second 
bond  was  not  a  substitute  for,  or  extinguishment  of,  the  first,  but  additional  security;  and 
that  equity  would  consider  the  two  sets  of  sureties  as  jointly  responsible  for  defaults  occur- 
ring after  the  giving  of  the  second  bond.     Postmaster-General  t;.  Munger,  2  Paine,  189. 

§  133.  A.,  having  been  surety  on  the  official  bond  of  B.,  a  postmaster,  was  released,  by  th& 
acceptance  on  the  part  of  the  government  of  a  new  bond  with  other  sureties,  from  all  liability 
for  defaults  of  B.  committed  subsequent  to  the  giving  of  the  new  bond.  B.  was  subsequently 
removed,  and,  being  at  the  time  indebted  to  the  government,  suit  was  brought  against  A.  as 
surety.  Held^  that  no  proof  being  offered  by  the  government  that  B.  did  not  have  in  his 
possession,  at  the  time  the  new  bond  was  given,  all  the  moneys  of  the  government  with  which, 
he  was  chargeable,  the  presumption  was  that  B.  was  not  a  defaulter,  but  that  he  then  had  in 
his  hands,  in  accordance  with  his  duty,  whatever  sum  he  was  chargeable  with  in  favor  of  the 
government,  and  hence,  not  A.,  but  the  sureties  on  the  new  bond,  were  liable  for  B.'8  default. 
Alvord  t7.  United  States,  13  Blatch.,  279. 

§  134.  Notice  to  goyernment  officials  of  defalcation  does  not  relioTe  sureties.-— Where 
defalcation  is  made  by  a  postmaster,  and  suit  is  brought  against  the  sureties  on  his  official 
bond,  it  is  no  defense  that  the  government  through  its  agent,  the  auditor  of  the  treasury  of 
the  postoffice  department,  had  full  notice  of  the  defalcation  and  embezzlement  of  government 
funds,  and  yet  neglectfully  permitted  the  said  postmaster  to  retain  his  office,  whereby  he 
was  enabled  to  commit  all  the  default  and  embezzlement  that  was  not  barred  by  the  statute 
of  limitations.    Jones  v.  United  States,  18  Wall.,  662. 

§  135.  Application  of  payments  as  affecting  sureties. —  In  an  account  current  between  the 
United  States  and  a  postmaster  exhibiting  an  unbroken  series  of  charges  against,  and  credits 
to,  the  postmaster  from  the  date  of  the  first  item  to  the  close  of  the  account,  when  the  final 
balance  was  struck,  each  payment  made  by  the  postmaster  in  the  order  of  time  in  which  it 
was  made  is  to  be  applied  to  the  extinguishment  of  the  preceding  quarterly  balance  against 
him,  and  the  residue,  if  any,  to  be  credited  to  the  account  of  receipts  for  the  quarter  within 
which  the  payment  was  made.  Thus,  where  a  payment  is  made,  sufficient  in  amount  to  sat- 
isfy a  prior  quarterly  balance  against  the  postmaster,  the  default  will  be  extinguished,  and 
by  the  operation  of  this  principle  the  defaults  will  all  be  thrown  on  the  last  quarter  of  the  ac- 
count. Hence,  unless  the  default  appearing  in  the  last  quarter  of  the  account  is  of  two  years- 
standing,  the  sureties  cannot  claim  the  protection  of  the  act  of  March  3,  1825,  section  3,  pro- 
viding that  suit  must  be  brought  against  the  postmaster  and  his  sureties  within  two  years  after 
default  shall  be  made,  or  else  such  sureties  shall  not  be  liable.  United  States  v.  Kershner, 
1  Bond,  432. 

§  130.  The  lapse  of  five  years  between  the  removal  of  a  postmaster  and  demand  made  upon 
him  for  balances  due  from  him  to  the  government  affords  no  presumption  of  the  payment  of 
his  official  bond.     Dox  v.  Postmaster-General,  1  Pet.,  318. 

§  137.  A  payment  made  by  a  deputy-postmaster  to  the  postoffice  department,  without  di» 
rections  as  to  its  application,  is  to  be  applied  to  the  oldest  debt ;  and  it  must  be  proved  that  the 
payment  came  from  receipts  accruing  under  a  second  bond,  if  that  is  relied  on  against  the 
propriety  of  applying  it  to  any  balance  whatever  still  due  on  a  prior  bond.  Boody  v.  United 
States,  1  Woodb.  &  M.,  150. 

§  138.  Where  a  balance  became  due  from  a  deputy-postmaster  July  20,  after  the  expiration 
of  the  previous  quarter,  and  a  payment  was  made  as  large  as  all  of  it  but  $8.34  on  the  12th 
day  of  the  same  month,  and  a  second  bon^  was  not  taken  until  the  16th  of  the  same  month, 
the  presumption  is  that  the  payment  was  to  be  applied  on  the  balance  due  under  the  first 
bond,  and  that  the  money  did  not  come  from  accruing  receipts  under  the  second  appoint- 
ment, being  much  larger  than  their  ordinary  amount.    Ibid, 

§  139*  A  postmaster  having  given  different  bonds  with  different  sureties,  his  payments- 
must  be  so  appropriated  as  to  give  each  bond  credits  for  the  moneys  respectively  due,  col- 
lected and  paid  under  it.    The  government  cannot  apply  moneys  collected  by  the  postmaster 
after  and  under  the  second  bond,  and  on  the  responsibility  of  the  sureties  in  the  second  bond^ 
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to  the  payment  of  the  balance  due  on  moneys  collected,  and  which  ought  to  have  been  paid 
by  and  under  the  first  bond.     Postmaster-General  v,  Norvell,  Gilp.,  106. 

§  140.  Where  a  running  account  is  kept  at  the  postoffice  department  between  the  United 
States  and  a  postmaster,  in  which  all  postages  are  charged  to  him,  and  credit  is  given  for  all 
payments  made,  this  amounts  to,  an  election  by  the  creditor  to  apply  the  payments,  as  they 
are  successively  made,  to  the  extinguishment  of  preceding  balances ;  and  if,  by  such  applica- 
tion, all  defaults  occurring  more  than  two  years  previous  to  the  institution  of  suit  on  the  post- 
master's bond  are  extinguished,  the  act  of  congress  of  1825  (4  Stat,  at  Large,  103),  which 
exonerates  the  sureties  if  balances  are  not  sued  for  within  two  years  after  they  occur,  does 
not  apply.    Jones  v.  United  States,  7  How.,  681. 

IV.  Contracts  fob  Cabbying  the  Mail. 

§  141.  Proposals  for  earrying  the  mails  —  Notice,  safflciency  of.—  A  notice  published  by 
the  postoffice  department  called  for  proposals  for  carrying  the  mails  on  route  No.  43,182,  from 
Portland,  Oregon,  to  Sitka,  Alaska.  Tiie  distance  was  stated  to  be  fourteen  hundred  miles; 
the  duty  was  required  to  be  performed  each  way  once  in  each  month,  in  safe  and  suitable 
steamboats,  by  way  of  Port  Townsend  and  San  Juan ;  the  time  of  departure  and  arrival  at 
each  terminus  was  specified,  and  ten  days  was  allowed  for  the  passage.  It  was  then  added, 
"Proposals  invited  to  begin  at  Port  Townsend  (W.  T.),  five  hundred  miles  less."  Held,  that 
this  was  sufficient  notice,  under  the  act  of  congress  of  June  8, 1872  (17  Stat. ,  818,  sec.  248),  that 
proposals  were  desired  for  carrying  the  mail  from  Port  Townsend  to  Sitka.  Garfielde  v.  United 
States,*  8  Otto,  242. 

§  142. acceptance  of,  what  amoants  to —  Effect  of.— A  proposal  to  carry  mails  at  a 

certain  price,  made  in  response  to  a  legal  public  notice  inviting  such  proposals,  and  a!ccepted 
by  the  postmaster-general,  constitutes  a  valid  contract  of  the  same  force  and  effect  as  a  formal 
written  contract  subscribed  by  the  parties.    Ibid, 

§  143.  The  acceptance  in  writing  by  the  postmaster-general  of  a  written  proposal  to  carry 
the  naails,  made  in  response  to  a  legal  and  sufficient  notice  published  by  the  postoffice  depart- 
ment, calling  for  proposals  to  carry  the  mails  over  a  certain  route,  is  as  obligatory  as  a  formal 
contract.    Ibid, 

§  1 44. withdrawal  of. —  A  person  who  files  a  written  proposal  for  carrying  the  mails 

may  withdraw  it  at  any  time  before  it  is  accepted  by  the  department,  as,  until  accepted,  it  is 
but  a  mere  offer  to  make  a  contract  coming  from  one  party,  and  if,  after  the  withdrawal, 
the  other  party  signifies  his  willingness  to  accept,  that  is  but  another  proposal  coming  from  the 
oppoBite  side.  A  withdrawal,  however,  must  be  notified.  The  mere  intention  to  withdraw 
is  not  a  withdrawal.    Proposals  for  Carrying  the  Mails,*  9  Op.  Att'y  Gen*l,  174. 

§  145*  A  rule  of  the  department,  that  bids  put  in  shall  not  be  withdrawn  after  a  certain 
time,  whether  accepted  or  not,  is  of  no  effect  and  cannot  be  enforced  without  authority  of 
law.     Ibid, 

§  146. need  not  be  sabscribed. —  A  bid  for  carrying  the  mails  may  be  signed  by  the 

bidder  in  such  a  manner  as  to  bind  him  by  a  valid  contract,  upon  its  acceptance,  without  his 
name  appearing  at  the  bottom  of  the  instrument.    Ibid. 

%  147.  It  is  a  sufficient  signing  if  the  name  is  written  by  the  proper  hand,  either  in  the 
body  of  the  instrument  or  on  the  margin,  or  anywhere  else,  so  that  its  authenticity  and  gen- 
aineness  are  sufficiently  attested.    Ibid, 

g  148.  combination  to  prevent  bidding,  what  constitntes.—  Upon  the  receipt  of  bids 

for  carrying  the  mails  the  contract  was  given  to  parties  who  afterwards  transferred  it  to 
other  parties,  who  were  competitors  at  the  original  bidding.  The  latter,  being  dissatisfied  with 
the  contract,  asked  that  the  service  should  be  reduced,  or  that  the  contract  should  be  abro- 
gated and  the  route  acfvertised  and  re-let,  basing  their  claim  on  the  twenty-eighth  section  of 
the  act  of  July  2,  1886,  which  prohibits  the  postmaster-general  from  entering  into  any  con- 
tract with  persons  who  have  combined  to  prevent  bidding  for  mail  contracts,  and  also  pro- 
vides for  the  dismissal  of  any  mail  contractor  so  offending.  Held,  that  the  section  did  not 
apply,  as  the  facts  did  not  show  any  combination  to  prevent  bidding  for  the  contract.  Appli- 
cation of  Witherspoon  &  Saffell.*  9  Op.  Att'y  Gen'l,  881. 

g  149. informal  proposals  cannot  be  accepted.—  It  is  not  lawful,  after  once  adver- 
tising and  failing  to  secure  a  contractor,  to  contract  with  a  party  who  was  not  a  bidder,  on  a 
proposition  informally  submitted  for  the  contract  term.  Contracts  for  Carrying  the  Mail,* 
18  Op.  Att'y  Oen'l,  478. 

§  loO. drafts,  etc.,  deposited  by  bidders— When  to  be  returned.— The  draft  or 

check  deposited  by  bidders  for  the  transportation  of  mails,  as  required  by  the  fourth  section 
of  the  act  of  March  8,  1871  (16  Stat.,  672),  is  merely  as  security  for  the  required  bond,  and  has 
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completed  its  office,  and  should  be  returned  to  the  bidder,  in  case  his  bid  is  accepted,  as  soon 
as  such  bond  is  filed,  no  matter  how  long  this  may  be  before  the  commencement  of  the  serv- 
ice,. The  drafts  or  checks  deposited  by  persons  who  are  underbid  should  be  returned  to  them 
as  soon  as  the  contract  is  awarded.  Checks  Deposited  by  Bidders  for  Mail  Ck>ntractB,*  13  Op. 
Att'y  Gen*l,  477. 

§  151.  A  check  or  draft  drawn  on  a  national  bank,  and  deposited  by  a  ^paxty  submitting 
proposals  for  the  transportation  of  mails  with  the  postmaster-general,  together  with  a  letter 
of  credit  from  the  bank*  setting  forth  that  he,  the  said  party,  is  authorized  to  draw  on  said 
bank  at  sight,  in  sums  to  suit  his  convenience,  amounting  in  the  aggregate  to  a  sum  equal  to 
the  face  of  the  check  or  draft,  is  a  sufficient  compliance,  to  the  extent  of  that  sum,  with  the 
requirement  of  section  4  of  the  act  of  March  3,  1871.  Transportation  of  the  Mails,*  13  Op. 
Att'y  Gen'l,  534. 

§  152.  anjast  refasal  to  award  contract-— Measare  of  damages.— By  section  263 of 

the  regulations  of  the  postoffice  department  the  postmaster-general  may  wholly  discontinue  the 
mail  service  over  a  fixed  route,  in  which  case  the  contractor  is  entitled  to  one  month*8  extra  pay 
as  an  indemnity.  Where,  therefore,  the  proposal  of  a  contractor  having  been  accepted,  the 
postmaster-general  illegally  refuses  to  award  the  contract,  one  month's  pay  must  be  the 
measure  of  damages.    Garfielde  v.  United  States,*  8  Otto,  242. 

§153.  Annalment — Digeontinaance  —  Indemnity. —  Where  a  contract  for  carrying  the 
mails  is  annulled  for  repeated  failures  on  the  part  of  the  contractor,  no  extra  pay  is  allowed. 
The  provisions  of  the  three  hundred  and  seventeenth  regulation  apply  only  to  annulment  for 
other  causes.    Buckles  v.  United  States,*  20  Law  Rep.,  630. 

§  154.  Upon  the  breaking  out  of  the  civil  war  the  postmaster-general  suspended  the  serv- 
ice on  a  certain  mail  route,  refusing  to  annul  the  contract  under  which  the  mail  had  been 
carried,  holding  the  contractor  liable  to  renew  the  service  when  called  upon.  Held,  this  was 
a  discontinuance  of  the  service  under  the  act  of  1861,  and  that  the  contractor  was  entitled  to 
the  one  month's  extra  pay  as  provided  in  such  cases.     Reeside  v.  United  States,*  8  Wall.,  38. 

§  155.  The  annulment  of  a  contract  by  act  of  congress  does  not  destroy  the  contractor's 
right  to  compensation  for  a  voyage  begun  before  the  passage  of  the  act.  Steamship  Co.  t7. 
United  States,*  13  Otto,  721. 

^  156.  Use  of  Teasels  in  the  service  not  aoeepted  by  the  department.—  Where  vessels 
which  have  not  been  accepted  by  the  department  are  used  in  the  mail  service,  the  contractors 
are  only  entitled  to  *'  sea  postage,"  and  not  to  the  contract  price  which  would  have  been*  al- 
lowed them  had  the  service  been  performed  by  vessels  formally  accepted.    Ibid, 

§  157.  Yessels  accepted  under  one  contract  nsed  nnder  another.— A  contract  for  carry- 
ing mails  between  San  Francisco  and  China  required  the  service  to  be  performed  as  desig- 
nated in  the  act  of  1865,  in  first-class  American  sea-going  steamships,  constructed  of  the  best 
material,  etc.,  and  to  be  accepted  by  the  postmaster-general.  A  part  of  the  service  was  per- 
formed without  objection  by  the  postmaster-general,  in  vessels  accepted  under  a  second  con- 
tract under  the  act  of  March  2,  1872,  which  called  for  all  the  conditions  required  by  the  act 
of  1865,  and  superadded  other  conditions.  Held,  that  the  contractor  was  entitled  to  recover 
for  such  service  under  the  first  contract,  although  performed  in  vessels  accepted  only  under 
the  second  contract.    Pacific  Mail  Steamship  Co.  v.  United  States,*  18  Ct.  CI.,  30. 

§  158.  The  Pacific  Mail  Steamship  Company,  being  already  engaged  in  carrying  monthly 
mails  between  San  Francisco  and  Japan  and  China  in  vessels  which  had  been  accepted  by  the 
government,  entered  into  a  contract  with  the  postmaster-general  for  the  performance  of  a 
semi-monthly  service  over  the  same  route.  This  contract  contained  the  following:  *<And 
the  said  contractors  do  further  covenant  and  agree  with  the  United  States  that  the  steam- 
ships hereafter  offered  for  the  service  shall  be  built  of  iron,  and  with  their  engines  and  ma- 
chinery shall  be  wholly  of  American  construction,"  etc.,  etc. ;  and  further  provided  that  after 
acceptance  by  the  postmajster-general  they  should  during  the  period  of  service  be  kept  up, 
by  alterations  and  repairs,  fully  equal  to  the  best  state  of  steamship  improvement  attained; 
**and  if  not  so  kept  up  and  maintained,  they  may  be  rejected  by  the  postmaster-general  as 
not  meeting  the  requirements  of  the  act  of  congress  authorizing  the  additional  monthly  serv- 
ice, and  other  satisfactory  steamships  required  in  their  place."  Held,  that  the  company  was 
not  bound  by  this  contract  to  carry  this  additional  semi-monthly  mail  in  vessels  of  the  class 
here  described  and  in  no  others,  but  that  while  exercising  due  diligence  to  have  as  many  ves- 
sels of  that  kind  as  were  necessary,  in  addition  to  those  which  had  been  accepted  under  the 
first  contract,  these  last  could  be  used  in  performing  the  contract.  Steamship  Co.  v.  United 
States,*  13  Otto,  721. 

§  159.  Land-grant  railroad  company  —  Power  of  goremm'^nt  to  alter  compensation  — 
Imposition  of  extra  duties.- The  condition  of  the  grant  to  a  "land-grant  railroad,"  that  it 
shall  carry  the  mail  over  its  road  at  such  price  as  congress  may  by  law  direct,  applies  only 
to  the  mere  transportation  of  the  mails,  and  not  to  other  duties  and  obligations  which  the 
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road  may  contract  to  perform,  such  as  furnishing  separate  cars  warmed  and  furnished,  car- 
rying the  mails  to  and  from  the  postoffice,  carrying  the  agents  of  the  department,  etc.  When 
the  contract  entered  into  between  the  postmaster-general  and  the  road  imposes  such  extra 
duties,  and  congress  enacts  that  the  contract  rate  of  compensation  shall  be  lowered  without  fix- 
ing in  express  terms  the  price  to  be  paid  for  the  mere  service  of  carrying  the  mails  as  distinct 
from  the  other  duties,  the  only  course  open  to  the  road  under  such  circumstances  is  to  throw 
up  its  contract  and  receive  the  one  month's  pay  prescribed  in  case  of  discontinuance,  and  fall 
back  upon  the  simple  service  of  carrying  the  mail  according  to  the  condition  of  the  grant. 
Chicago  &  Northwestern  R*y  Co.  v.  United  States,*  15  Ct.  CI.,  282. 

§  160. what  necessary  to  constitute  a  road  a  land-grant  road.— Congress  granted 

land  to  the  state  of  Wisconsin  in  trust,  to  aid  in  the  construction  of  a  certain  railroad,  upon 
the  condition  that  the  United  States  mail  should  be  transported  over  such  railroad,  under  the 
directions  of  the  postoffice  department,  at  such  price  as  congress  might  by  law  direct.  The 
state  passed  a  law  granting  such  lands  to  a  certain  company,  but  stipulating  that  the  title  to 
the  lands  should  vest  in  said  company  only  as  the  governor  of  the  state  should  certify  to  the 
secretary  of  the  interior  that  certain  conditions  had  been  fulfilled.  The  lands  were  never 
deeded  to  the  company  by  the  state,  but  with  the  consent  of  congress  were  disposed  of  for 
the  benefit  of  farmers  along  tho  line  of  the  proposed  road  who  had  mortgaged  their  farms  to 
aid  in  the  construction  of  the  road.  The  enterprise  having  failed,  the  C.  Company  purchased 
all  the  rights  of  the  prior  corporation  and  completed  the  road.  The  latter  company  having 
carried  the  mails  under  contract  entered  into  for  four  years,  the  postoffice  department  claimed 
that  its  road  was  a  "land-grant  road''  and  the  compensation  subject  to  the  reduction  pro- 
vided for  in  such  cases.  Held,  1,  that  the  company  actually  constructing  the  road  never  hav- 
ing received  the  land  or  any  of  the  benefits  thereof,  it  could  not  be  bound  by  the  conditions 
in  the  original  grant ;  2,  that  neither  the  prior  corporation  nor  the  C.  company  having  re- 
ceived or  participated  in  the  lands  granted  to  the  state,  no  road  constructed  by  either  or  both 
was  a  **  land-grant  road,"  within  the  meaning  of  the  act  of  July  12,  1876;  8,  that  the  use  in 
the  construction  of  the  road  of  the  mortgage  subscriptions  of  the  farmers  for  whose  benefit 
the  lands  were  finally  sold  was  not  such  an  equitable  application  of  the  lands  to  the  construc- 
tion of  the  road  as  to  entitle  the  government  to  the  benefit  of  the  provision  of  the  act  of 
June  8,  1856,  relative  to  postal  rates.  Chicago,  Milwaukee,  etc.,  Railroad  Co.  v.  United 
States,*  14  Ct  CL,  125. 

§  161. existing  contracts  with,  how  far  subject  to  alteration  by  gOTernment.— Under 

the  revised  postoffice  act  of  1872  (17  Stat,  at  Large,  288),  authorizing  the  postmaster-general  to 
make  contracts  for  the  transportation  of  mails  for  four  years,  land-grant  roads  being  neither 
specially  included  nor  excluded  from  the  operation  of  the  authority,  the  postmaster-general 
entered  into  a  contract  for  four  years  with  a  land-grant  railroad,  which  had  received  lands  upon 
the  condition  that  the  United  States  mails  should  be  carried  over  such  road  at  such  price  as 
congress  might  by  law  direct,  the  price  until  fixed  by  law  to  be  determined  by  the  postmaster- 
general.  This  contract  authorized  the  postmaster-general  to  discontinue  the  service  in  whole 
or  in  part  at  any  time,  allowing  as  a  full  indemnity  to  the  contractor  one  month's  extra  pay 
on  the  amount  of  service  dispensed  with,  and  a  pro  rata  compensation  for  the  amount  of 
service  retained  and  continued.  Before  the  expiration  of  the  four  years  during  which  the 
contract  was  to  run,  congress  reduced  the  rate  of  all  mail  transportation,  and  made  a  further 
reduction  in  the  rate  of  the  land-grant  roads.  The  company  protested  against  the  reduction 
of  rates,  but  still  continued  to  carry  the  mails,  receiving  the  reduced  rates.  Held,  1,  that  even 
had  the  road  not  been  a  land-grant  road,  the  statute  ordering  a  reduction  of  the  contract  rate 
of  compensation  would  operate  as  a  renunciation  of  the  contract,  unless  the  other  party 
would  assent  to  the  reduction,  and  to  that  extent  enter  into  a  new  contract,  which  the  rail- 
road did  when  it  continued  to  perform  and  accept  payment  for  its  services  at  the  reduced 
rate ;  2,  that  as  a  land-grant  road  it  was  bound  to  do  service  at  such  rate  as  congress  might 
by  law  prescribe,  and  if  the  provision  of  the  revised  postoffice  act  was  applicable  to  land- 
grant  roads,  it  must  be  construed  to  have  been  an  authority  to  the  postmaster-general  to  fix 
ihe  rate  of  compensation  for  periods  of  four  years  instead  of  for  shorter  or  longer  periods, 
but  always  subject  to  the  original  condition  of  the  grant  —  that  congress  might  fix  the  price 
for  the  service  by  law.    Chicago  &  Northwestern  R'y  Co.  v.  United  States,*  15  Ct.  CI.,  232. 

§^  162.  A  railroad  company  which  had  received  from  the  United  States,  to  aid  in  the  con- 
struction of  its  road,  grants  of  lands  to  which  was  attached  the  condition  that  the  United 
States  raaO  should  be  transported  over  its  road,  under  the  direction  of  the  postoffice  depart- 
ment, at  such  price  as  congress  might  by  law  direct,  provided  that,  until  such  price  was  fixed 
by  law,  the  postmaster-general  should  have  the  power  to  determine  the  same,  entered  into  a 
contract,  in  the  year  1875,  with  the  postmaster-general  to  carry  the  mail  for  four  years,  the 
price  agreed  upon  being  in  conformity  with  the  provisions  of  the  act  of  March  8,  1873.  After 
the  passage  of  the  act  of  July  12,  1876,  providing  for  a  reduction  of  ten  per  centum  from  the 
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rates  allowed  by  the  above  act,  the  postmaster-general  issued  an  order  notifying  the  company 
of  the  reduction.  To  which  notice  the  company  replied  with  a  protest  against  the  reduction  as 
in  violation  of  its  contract,  but  still  continued  to  carry  the  mails.  After  the  passage  of  the  act 
of  June  17, 1878,  it  received  notice  of  still  further  reduction  in  rates,  and  again  protested.  Held, 
that  it  was  entitled  to  recover  the  full  contract  price,  notwithstanding  the  reductions  provided 
for  subsequent  to  the  date  of  the  contract;  that  by  continuing  to  carry  the  mail  after  notice  of 
proposed  reduction,  none  of  its  rights  were  waived,  as  it  had  no  option,  being  bound  by  its 
contract  to  pei'form  the  service.  Chicago  &  Northwestern  R'y  Co.  v.  United  States,  14  Otto, 
680. 

§  168.  The  act  of  July  12,  1876,  providing  for  a  reduction  of  rates  for  railway  service,  does 
not  apply  to  or  affect  a  contract  for  the  transportation  of  mails  for  a  definite  term  of  years, 
which  was  in  force  at  the  time  of  its  passage,  even  though  the  railroad  of  the  contracting 
company  was  the  subject  of  a  land  grant  under  the  provisos  of  the  acts  of  1856.  Chicago, 
Milwaukee  &  St.  Paul  R>  Co.  v.  United  States,  14  Otto,  687. 

§  164.  One  railroad  track  may  be  considered  as  part  of  two  routes.—  Where  a  railroad 
company  engaged  to  carry  mails  of  the  United  States  employs  its  own  servants,  cars  and  en- 
gines to  do  so,  but  uses  the  track  of  another  company  for  a  portion  of  its  route,  it  is  entitled  to 
consider  such  hired  track  as  a  part  of  its  own  road  in  dealing  with  the  postoffice  department, 
although  another  company  may  be  carrying  mails  under  another  contract  over  the  same  track. 
The  Railway  Mail  Service  Cases,*  13  Ct.  CL,  190. 

§  165.  A  raih'oad  company  which  operates  a  main  line,  and  a  branch  line  joining  the  main 
line  at  a  point  between  its  termini,  may  operate  two  distinct  and  separate  mail-routes  over 
that  portion  of  its  main  line  between  one  of  its  termini  and  the  junction  formed  by  the  branch 
line.     Ibid. 

%  166.  Foar  years*  contracts  authorized  by  statnte.—  Section  8956  of  the  Revised  Statutes 
of  the  United  States  authorize  contracts  for  carrying  the  mails  for  a  period  of  four  years  or 
lees,  and  this  section  is  not  explained,  controlled  or  limited  by  the  provisions  of  sections  3679 
and  875!^,  the  two  latter  having  been  taken  by  the  revisers  from  the  acts  of  1861  and  1870, 
whereas  the  former  was  taken  from  the  *'  act  to  revise,  consolidate  and  amend  the  statutes 
relating  to  the  postoffice  department,"  of  June  8,  1872.  Chicago,  Milwaukee,  etc.  Railroad 
Co.  V,  United  States,*  14  Ct.  CL,  125. 

§  167.  Schedule,  to  what  extent  it  may  be  changed  —  Time  of  arrival  at  intermediate 
points. —  Under  a  contract  for  carrying  the  mails  between  Cairo  and  New  Orleans,  agreeably 
to  a  schedule  appended,  which  regulates  the  time  of  arrival  and  departure  at  the  ends  of  the 
route,  the  contractor  cannot  be  required  to  deliver  the  mails  at  an  intermediate  point  at  a 
particular  hour  of  the  day.  So  long  as  he  arrives  at  the  ends  of  his  route  agreeably  to  the  stip* 
ulation,  it  matters  not  when  he  passes  any  particular  place  between  them.  Nor  does  the 
power  given  to  the  postmaster-general  by  the  contract,  to  "  change  the  schedule,"  authoriise 
him  to  fix  a  time  for  the  arrival  at  any  intermediate  point,  since  that  would  be  not  to 
*<change  the  schedule,"  but  to  make  a  new  one.  He  may  accelerate  the  time  or  retard  i%^ 
paying  less  or  more  for  the  service,  and  this  is  the  extent  of  his  power  to  "  change  the  sched- 
ule."   Mail  Contract,*  9  Op.  Att'y  Gen*l,  252. 

§  168.  Power  of  the  department  to  reduce  the  service  and  compensation.—  The  act  of 
March  3,  1857,  authorized  the  postmaster-general  "  to  contract  for  the  conveyance  of  the  en- 
tire letter  mail  from  such  point  on  the  Mississippi  as  the  contractors  may  select  to  San  Fran- 
cisco, for  six  years,  at  a  cost  not  exceeding  $300,000  per  annum  for  semi-monthly,  (450,000 
for  weekly,  or  $600,000  for  semi-weekly  service,  to  be  performed  semi-monthly,  weekly  or 
semi- weekly  at  the  option  of  the  postmaster-general."  In  pursuance  of  this  statute  a  con- 
tract was  made  between  the  postmaster-general  and  one  B.,  by  which  the  latter  agreed  to 
perform  the  service  semi- weekly  for  the  compensation  of  $600,000.  The  contract  made  no 
provision  for  any  reduction  of  the  service;  nor  did  it  stipulate  what  should  be  the  pay  of  the 
contractor  for  can-ying  mails  according  to  any  other  schedule ;  nor  did  it  contain  the  usual 
covenant  reserving  to  the  postmaster-general  the  power  to  increase  or  diminish  the  service. 
Heidi  that  under  this  contract  and  the  law  above  quoted,  the  postmaster-general  had  no  legal 
right  to  reduce  the  amount  of  service,  and  the  compensation  with  it,  below  what  was  ex- 
pressly agreed  for.     Mail  Contract,*  9  Op.  Att*y  Gen'l,  842. 

§  169.  Claim  for  additional  compensation  —  Waiver  —  EstoppeL—  A  mail  contractor  who 
had  performed  extra  and  additional  service  in  carrying  the  mail  presented  his  claim  to  the 
postmaster-general,  who  informed  him  that  in  case  he  continued  to  press  such  claim,  a 
certain  other  extra  service,  having  several  months  to  run,  would  be  discontinued,  the  discon- 
tinuance of  such  extra  service  resting  in  the  discretion  of  the  postmaster-general.  The  con- 
tractor afterwards  presented  documents  in  support  of  his  claim  before  the  second  assistant 
postmaster-general,  with  whom  the  business  pertaining  to  this  claim  had  been  transacted, 
but  did  not  otherwise  notify  the  postmaster  of  his  action  in  pressing  his  contested  claim* 
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In  the  meantime  the  contractor  continued  to  perform  the  extra  service,  which  the  poetmas- 
ter-general  had  conditionally  threatened  to  discontinue,  and  to  receive  the  benefits  thereof. 
Held,  that,  not  having  directly  notified  the  postmaster-general  of  his  intention  to  press  the 
disputed  claim,  he  was  now  estopped  from  asserting  that  claim.  (Nott,  J.,  dissented.)  Al- 
vord  V,  United  States,*  9  Ct.  01.,  500. 

§  1 70.  The  presentation  of  a  claim  to  the  second  assistant  postmaster-general,  with  whom 
all  the  business  relating  to  the  claim  had  previously  been  transacted,  is  equivalent  in  contem- 
plation of  law  to  presenting  it  to  the  postmaster-general  himself.  Plaintiff,  by  agreement  with 
the  postmaster-general,  was  to  receive  $14,000  per  annum  additional  for  improved  service  on  a 
certain  mail-route.  Extra  services,  not  contemplated  by  the  plaintiff,  having  been  require^  of 
him,  he  presented  to  the  postmaster-general  a  claim  for  $35,100.  The  latter  replied  that  the 
additional  compensation  of  $14,000  had  been  made  in  view  of  these  extra  services,  and  that, 
should  the  claim  for  $35,100  be  pressed,  he  would  annul  the  former  arrangement  for  addi- 
tional pay.  Plaintiff  continued  to  receive  the  $14,000  under  such  former  arrangement,  but 
also  pressed  his  claim  for  extra  services  by  personal  interviews  with  the  second  assistant 
postmaster-general.  Hdd,  that  he  had  not  waived  his  rights  under  the  latter  claim.  Alvord 
V,  United  States,*  5  Otto,  356. 

§  1 71.  RedDction  of  oompensation  —  Statutory  notice  -—  Notice  to  department  -^ 
Wairer. —  During  the  continuance  of  a  contract  for  carrying  the  mails,  which  authorized  the 
postmaster-general  to  discontinue  the  service  in  whole  or  in  part  at  any  time,  allowing  as  a 
full  indemnity  to  the  contractor  one  month's  extra  pay  on  the  amount  of  service  'dispensed 
with,  and  a  pro  rata  compensation  for  the  amouht  of  service  retained  and  continued,  the  act 
of  July  13,  1876,  was  passed,  requiring  the  postmaster-general  to  reduce  the  compensation  to 
all  railroad  companies  for  the  transportation  of  mails  ten  per  centum  per  annum  from  the 
rates  fixed  and  allowed  in  the  act  of  March  3,  1873,  the  rates  in  the  above  contract  having 
been  calculated  on  the  basis  of  the  conditions  and  at  the  rates  prescribed  in  said  act  of  1878. 
HelcU  that  the  statutory  directions  to  the  postmaster-general  were  also  a  notice  to  the  con- 
tractors that  the  service  would  be  discontinued  undqr  the  old  rates  and  would  be  continued, 
if  at  ail,  under  the  new  rates ;  and  that,  having  continued  to  carry  the  mails  without  objec- 
tion after  such  notice,  the  contractor  must  be  deemed  to  have  acceded  to  the  terms  of  the 
new  contract    Chicago,  Milwaukee,  etc..  Railroad  Co.  v.  United  States,*  14  Ct.  01.,  125. 

§  172.  Where  congress  passes  an  act  reducing  the  rate  of  compensation  to  contractors  car- 
rying the  mails,  protest  given  by  such  contractors  to  the  postmaster-general  is  of  no  effect  if 
they  continue  to  perform  service,  as  notice  to  him  as  agent  of  congress,  in  face  of  the  statute 
of  congress,  is  not  such  notice  as  to  operate  in  favor  of  the  claimants  or  bind  the  government. 
Chicago  &  Northwestern  R'y  Co.  v.  United  States,*  15  Ct.  01..  233. 

§  1 78.  Serviee  began  under  a  ten  years*  contract  prolonged  beyond  the  contract  period— 
Compensation. —  A  certain  company  contracted  with  the  government  to  transport  mails 
monthly,  in  round  trips,  for  ten  years,  between  San  Francisco,  China  and  Japan.  These 
round  trips  took,  in  the  ordinary  course  of  navigation,  about  seventy  days  each,  the  last 
two  trips,  in  which  the  transportation  was  begun  before  the  expiration  of  ten  years  from  the 
day  when  the  service  under  the  contract  commenced,  were  not  finished  until  after  the  expi- 
ration of  ten  years  from  that  day.  Held^  in  an  action  to  recover  the  contract  compensation 
for  these  last  two  trips,  that,  as  it  was  a  physical  impossibility  to  begin  twelve  trips  in  twelve 
successive  months,  and  to  complete  them,  as  twelve  round  trips  of  seventy  days  each,  in  the 
same  twelve  months,  congress  must  therefore  have  intended  that  the  voyages  begun  in  the 
laat  months  of  the  year  in  which  the  contract  was  to  expire  should  be  within  the  contract, 
although  prolonged  into  another  year,  and,  hence,  the  company  was  entitled  to  recover. 
Pacific  Mail  Steamship  Co.  v.  United  States,*  18  Ct.  01.,  30. 

g  174.  Indefinite  contract  to  carry  mail  has  no  reference  to  weight— Extra  compeusa- 
tloa. —  Contracts  to  carry  the  mail  of  the  United  States,  without  stipulation  as  to  its  weight, 
include  the  whole  mail  accruing  between  the  termini  namod  therein,  or  coming  into  it  from 
other  routes,  according  to  the  arrangements  contemplated  when  they  are  made;  and  if  jus- 
tice shall  demand  extra  allowance  on  account  of  the  increased  weight,  it  must  be  sought  of 
congress,  not  of  the  postmaster-general.     Acts  of  Postmasters-General.*  3  Op.  Att'y  Gen'l,  1. 

§  17o.  AeqnIeMenee  in  settlements  works  an  estoppel. —  Acquiescence  in  settlements  by ' 
the  postoffice  department  is  inferred  from  the  silence  of  the  contractor.  His  failure  to  claiin 
in  due  season  the  money  paid  to  another  estops  him  from  demanding  it  Thus  repeated  ad- 
justments were  made,  by  the  postmaster-general,  of  sums  due  each  of  two  railroad  companies 
for  carrying  the  mail  between  certain  points.  These  sums  as  adjusted  by  the  postmaster- 
general  were  received  by  the  two  companies  without  protest  for  two  years,  when  it  was  dis- 
covered that,  by  the  adjustments  made,  one  of  the  companies  had  been  receiving  pay  for  mails 
carried  by  the  other.   Held,  that  the  injured  company  was  estopped  from  claiming  of  the  gov- 

451 


^176-181.  POSTOFFICE. 


eminent  cx>mpensation  for  can'ying  the  mails  for  which  the  other  company  had  already  re- 
ceived pay.    Railroad  Company  v.  United  States,  13  Otto,  703. 

§  176.  A  certain  railroad  company  carried  the  mails  from  A.  to  B.  and  thence  over  the 
road  of  another  company  to  C.  The  postoffice  department,  in  fixing  the  annual  compensation 
to  be  paid  for  the  entire  service,  reached  the  sum  to  be  paid  by  estimating  the  distance  from 
A.  to  B.  at  $200  per  mile.  The  amount  thus  ascertained  was  paid  by  the  department  for  the 
entire  service,  and  was  received  by  the  company  without  objection.  After  the  termination 
of  the  service  the  company  brought  suit  for  mail  service  between  B.  and  C.  Hetd^  that  the 
sum  paid  by  the  department  was  intended  as  full  payment  for  the  entire  service,  including 
the  distance  from  B.  to  C,  and  was  accepted  as  such  by  the  claimants,  and  hence  no  recov- 
ery could  be  had.    Pittsburgh,  Cincinnati,  etc.,  R'y  Co.  v.  United  States,*  18  Ct.  CI.,  814. 

§177.  Under  the  act  of  March  8,  1873,  the  compensation  of  railroad  companies  carrying 
the  mails  was  determined  by  the  average  weight  of  mails  per  day  carried  over  the  whole 
route,  the  lower  averages  receiving  a  much  greater  proportionate  sum  than  the  higher  ones. 
A  company  operating  a  main  line,  and  a  branch  line  forming  a  junction  with  the  main  line, 
received  compensation  for  all  the  mail  carried  between  such  junction  and  the  terminus  of 
the  main  line,  upon  the  supposition  that  all  such  mail  belonged  to  the  same  route,  whereas  a 
portion  of  such  mail  belonged  to  the  route  that  extended  over  the  entire  length  of  the  main 
line,  and  the  remainder  to  the  route  beginning  at  one  of  the  termini  of  the  main  line,  and  ex- 
tending to  the  junction  formed  by  the  branch  line,  and  thence  over  the  branch  line.  Held, 
that  although  such  compensation  was  erroneous,  yet  having  been  accepted  without  objection, 
the  company  could  not  recover  more  than  the  amounts  so  accepted ;  but  that  from  the  time 
of  exceptions  taken  by  the  company  to  the  rate  of  compensation,  it  was  entitled  to  the  full 
compensation  allowed  by  statute.     The  Railway  Mail  Service  Cases,*  18  Ct.  CI.,  199. 

§178.  Compensation  for  constrncting  road  —  Gonstraction  of  contraet  with  reference 
to. —  If  one  contracts  with  the  department  to  transport  the  mail  from  one  given  point  to  an- 
other, between  which  points  it  is  known  to  the  department  that  no  road  exists,  and  to  fulfill 
his  contract  he  must  prepare,  and  in  fact  makes,  a  road,  the  contractor  may  be  compensated 
by  the  department  for  such  duty  and  expense  by  a  sum  sufficient  to  pay  him  for  carrying  the 
mail  under  such  circumstances.     Rhodes  v.  United  States,*  Dev.,  118. 

§  1 79.  R.  wrote  to  the  postoffice  department  offering  to  carry  the  mail  from  Mobile  to  New 
Orleans,  by  way  of  Pascagoula,  thrice  a  week,  for  $14,000,  adding:  **The  road  from  here 
(Mobile)  to  Pascagoula  to  be  made  by  or  at  the  expense  of  the  United  States.  The  road  I  will 
be  obligated  to  make  .  .  .  for  the  sum  of  $4,000,  or  for  $100  per  mile."  To  this  the  post- 
master-general replied  that  he  had  decided  to  accept  his  proposal  to  transport  the  maO  by 
land  and  water  between  Mobile  and  New  Orleans,  at  the  rate  of  $14,000  per  annum.  Accord- 
ing to  R.'s  offer  the  road  was  made  by  him,  whereupon  he  commenced  running  the  maiL 
About  two  months  after  the  completion  of  the  road,  R.  received  notice,  by  letter,  that  the  de- 
partment possessed  no  means  to  remunerate  him.  Held,  1,  that  R.'s  proposal  was  in  substance 
to  transport  the  mail  by  land  and  water,  for  $14,000  a  year,  provided  the  United  States  would 
pay  the  expense  of  making, the  road  over  the  land  route,  as  there  was  no  road  in  existence; 
or,  2,  that  the  transaction  might  be  regarded  in  substance  as  an  offer  by  the  claimants  to 
transport  the  mail  for  $18,000  per  year,  for  the  first  year,  and  to  build  the  road ;  3,  that  the 
acceptance  by  the  department  of  the  proposal  was  an  acceptance  of  the  proposal  with  thd 
conditions  upon  which  it  was  offered,  as  they  were  not  excluded  by  the  terms  of  the  ac- 
ceptance.   Ibid,  , 

§  180.  Implied  contract  for  additional  service. — A  contractor  entered  into  an  agreement 
with  the  postoffice  department  to  carry  the  mails  from  H.  to  W.,  "in  two-horse  coaches,** 
semi-weekly,  at  a  certain  price.  The  two-horse  coaches  specified  in  the  contract  becoming 
insufficient  for  the  service  by  reason  of  the  bad  condition  of  the  roads,  and  the  increase  of 
mail  matter,  he  placed  on  the  route  four-horse  coach  service,  notifying  the  postmaster-gen- 
eral of  such  change,  to  which  the  postmaster  objected.  Held,  that  there  was  no  implied  con- 
tract for  additional  service  in  carrying  the  mail,  and  that  nothing  could  be  recovered  by 
the  contractor  for  such  increase  of  service.     Huston  v.  United  States,*  22  Law  Rep.,  52. 

§  181.  Additional  compensation  —Power  of  conrt  of  claims  to  adjnst.—  Where  one  enters 
into  a  contract  with  the  government  for  the  transportation  of  the  mails  between  N.  and  O., 
touching  at  an  intermediate  point,  and  between  such  intermediate  point  and  EL,  but,  having 
established  a  direct  line  without  any  stoppage  between  N.  and  H.,  by  which  quicker  service 
may  be  made,  transports  mail  over  the  new  route,  at  the  request  of  the  postoffice  department, 
relying  on  congress  to  make  additional  appropriations,  the  department  having  declined  to 
make  any  arrangements  for  additional  compensation,  congress  having  referred  the  claim  of 
the  contractor  to  the  court  of  claims,  such  court  is  authorized  thereby  to  adjust  the  claim  of 
the  contractor  ex  cequo  et  bono,    Roberts  v.  United  States,*  2  Otto,  41. 
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DSm  IEbiates  or  Dbcbdemts;  Conybtancsb;  TJskb  jLin>  Tbustb.] 
SuiOCABY — Jtevoeation  ofpoiver  of  attorney ^  §§  1-8,  5.— JRt>M?er  coupled  with  an  interest,  §  4. 

§  1.  A  letter  of  attorney  may  in  general  be  revoked  by  the  party  making  it,  and  is  revoked 
by  his  death.    Hunt  v,  Bousmanier,  §§  6-8. 

§  2.  Where  a  power  of  attorney  forms  part  of  a  contract,  and  is  a  security  for  the  perform- 
ance of  any  act,  it  is  usually  made  revocable  in  terms,  or,  if  not  so  made,  is  deemed  irrevocable 
in  law^ ;  but  a  power  of  attorney,  though  irrevocable  during  the  life  of  the  party,  becomes,  at 
law,  extinct  by  his  death.    Ibid, 

§  8.  If  a  power  be  coupled  with  an  interest/  it  survives  the  person  giving  it,  and  may  be 
ezecnted  after  his  death.    Ibid. 

§  4.  To  constitute  a  power  coupled  with  an  interest,  there  must  be  an  interest  in  the  thing 
itself,  and  not  merely  in  the  execution  of  the  power.  In  other  words,  the  power  must  be 
engrafted  on  an  estate  in  the  thing.    Ibid, 

g  5.  The  general  rule  that  a  power  of  attorney,  though  irrevocable  by  the  donor  during  his 
life,  Is  extinguished  by  his  death,  is  not  affected  by  the  circumstance  that  testamentary 
powers  are  executed  after  the  death  of  the  testator,  as  the  law,  in  allowing  a  testamentary 
disposition  of  property,  not  only  permits  a  will  to  be  considered  as  a  conveyance,  but  gives  it 
an  operation  not  allowed  to  deeds,  which  have  their  effect  during  the  life  of  the  person  who 
executes  them.    Ibid, 

[Notes.— See  §§  9-82.] 

HUNT  V.  ROUSMANIER 
(8  Wheaton,  174-217.    1828.) 

Appeax  from  U.  S.  Circuit  Court  for  Ehode  Island. 

Statement  of  Facts. —  Bill  in  equity  and  demurrer.  Kousmanier  obtained 
a  loan  from  Hunt.  He  gave  his  notes  therefor,  and  as  security  offered  a  bill 
of  sale  or  mortgage  of  the  brig  Xereus.  On  the  15th  of  January,  1820,  a  power 
of  attorney,  authorizing,  in  case  the  loan  should  not  be  repaid,  the  sale  of 
three-fourths  of  said  vessel,  was  executed.  It  was  stipulated  therein,  that,  in 
the  event  of  the  loss  of  vessel  or  cargo,  the  insurance  mone}^  might  be  collected 
by  Hunt.  A  further  sum  was  loaned  to  E.,  and  a  like  security  taken  on  the 
Industry.  Eousmanier  died  insolvent,  in  May,  1820,  having  paid  $200  on 
the  above  notes.  Plaintiff  took  possession  of  the  ships  and  offered  them  for 
sale.  Defendants  objected,  and  this  bill  is  to  compel  defendants  to  join  'in 
the  sale.  The  court  sustained  the  demurrer.  Leave  to  amend  the  bill  was 
given.  The  amended  bill  set  forth,  in  addition,  that  specific  security  s>n  the 
vessels  was  to  be  given,  that  a  mortgage  was  offered,  and  that  counsel  advised 
that  the  power  of  attorney  was  better  than  a  mortgage.  The  power  was  ex- 
ecuted with  the  belief  and  intention  to  give  Hunt  security  equal  to  that  of  a 
mortgage.  In  event  of  refusal  of  first  prayer,  a  prayer  for  a  sale  of  the  vessels 
to  pay  the  debt  due  plaintiff  was  added.  Defendants  demurred;  demurrer 
sustained  and  amended  bill  dismissed.    Plaintiff  appealed. 

Opinion  by  Mabshall,  C.  J. 

The  counsel  for  the  appellant  objects  to  the  decree  of  the  circuit  court  on 
two  grounds.    He  contends,  1.  That  this  power  of  attorney  does,  by  its  own 
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operation,  entitle  the  plaintiff,  for  the  satisfaction  of  his  debt,  to  the  interest 
of  Eousmanier  in  the  Nereus  and  the  Industry.  2.  Or,  if  this  be  not  so,  that 
a  court  of  chancery  will,  the  conveyance  being  defective,  lend  its  aid  to  carry 
the  contract  into  execution,  according  to  the  intention  of  the  parties.  We 
will  consider,  1.  The  effect  of  the  power  of  attorney. 

§  6.  ^  simple  powe7\  irrevocable  during  life  of  donor^  extinguished  hy  his 
death. 

This  instrument  contains  no  words  of  conveyance  or  of  assignment,  but  is  a 
simple  power  to  sell  and  convey.  As  the  power  of  one  man  to  act  for  another 
depends  on  the  will  and  license  of  that  other,  the  power  ceases  when  the  wiU, 
or  this  permission,  is  withdrawn.  The  general  rule,  therefore,  is  that  a  letter 
of  attorney  may,  at  any  time,  be  revoked  by  the  party  who  makes  it,  and  is 
revoked  by  his  death.  But  this  general  rule,  which  results  from  the  nature  of 
the  act,  has  sustained  some  modification.  Where  a  letter  of  attorney  forms  a 
part  of  a  contract,  and  is  a  security  for  money,  or  for  the  performance  of  any 
act  which  is  deemed  valuable,  it  is  generally  made  irrevocable  in  terms,  or,  if 
not  so,  is  deemed  irrevocable  in  law.  2  Esp.  N.  P.,  565.  Although  a  letter  o!' 
attorney  depends,  from  its  nature,  on  the  will  of  the  person  making  it,  and 
may,  in  general,  be  recalled  at  his  will,  yet  if  he  binds  himself  for  a  consider- 
ation in  tenns,  or  by  the  nature  of  his  contract,  not  to  change  his  will,  the  law- 
will  not  permit  him  to  change  it.  Rousmanier,  therefore,  could  not,  during 
his  life,  by  any  act  of  his  own,  have  revoked  this  letter  of  attorney.  But  does 
it  retain  its  efflcacy  after  his  death?  We  think  it  does  not.  We  think  it  well 
settled  that  a  power  of  attorney,  though  irrevocable  during  the  life  of  the 
party,  becomes  extinct  by  his  death. 

This  principle  is  asserted  in  Littleton,  section  66,  by  Lord  Coke,  in  his  com- 
mentary on  that  section,  52,  b,'and  in  Willes'  Reports,  105,  note,  and  565.  The 
legal  reason  of  the  rule  is  a  plain  one.  It  seems  founded  on  the  presumption 
that  the  substitute  acts  by  virtue  of  the  authority  of  his  principal,  existing  at 
the  time  the  act  is  performed ;  and  on  the  manner  in  which  he  must  execute 
his  authority,  as  stated  in  Coombes'  Case,  9  Co.,  766.  In  that  case  it  was  re- 
solved that  "  when  any  has  authority  as  attorney  to  do  any  act,  he  ought  to 
do  it  in  his  name  who  gave  the  authority."  The  reason  of  this  resolution  is 
obvious.  The  title  can  regularly  pass  out  of  the  person  in  whom  it  is  vested 
only  by  a  conveyance  in  his  own  name;  and  this  cannot  be  executed  by  another 
for  him,  when  it  could  not  in  law  be  executed  by  himself.  A  conveyance  in 
the  name  of  a  person  who  was  dead  at  the  time  would  be  a  manifest  absurdity. 

This  general  doctrine,  that  a  power  must  be  executed  in  the  name  of  a  per- 
son who  gives  it,  a  doctrine  founded  on  the  nature  of  the  transaction,  is  most 
usually  engrafted  in  the  power  itself.  Its  usual  language  is,  that  the  substitute 
shall  do  that  which  he  is  empowered  to  do  in  the  name  of  his  principal.  He 
is  put  in  the  place  and  stead  of  his  principal,  and  is  to  act  in  his  name.  This 
\  accustomed  form  is  observed  in  the  instrument  under  consideration.  Hunt  is 
constituted  the  attorney,  and  is  authorized  to  make,  and  execute,  a  regular  bill 
of  sale  in  the  name  of  Rousmanier.  Now,  as  an  authority  must  be  pursued, 
in  order  to  make  the  act  of  the  substitute  the  act  of  the  principal,  it  is  neces- 
sary that  this  bill  of  sale  should  be  in  the  name  of  Rousmanier;  and  it  would 
be  a  gross  absurdity,  that  a  deed  should  purport  to  be  executed  by  him,  even 
by  attorney,  after  his  death ;  for,  the  attorney  is  in  the  place  of  the  principal, 
capable  of  doing  that  alone  which  the  principal  might  do. 
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§7.-4  power  to  A.  to  sdly  engrafted  on  a/n  estate  conveyed  to  -4.,  ie  coupled 
with  an  interest  and  survives  donor. 

This  general  rule,  that  a  power  ceases  with  the  life  of  the  person  giving  it, 
admits  of  one  exception.  If  a  power  be  coupled  with  an  "  interest,"  it  survives 
the  person  giving  it,  and  may  be  executed  after  his  death.  As  this  proposition 
is  laid  down  too  positively  in  the  books  to  be  controverted,  it  becomes  neces- 
sary to  inquire  what  is  meant  by  the  expression,  '^  a  power  coupled  with  an 
interest."  Is  it  an  interest  in  the  subject  on  which  the  power  is  to  be  exer- 
cised, or  is  it  an  interest  in  that  which  is  produced  by  the  exercise  of  the 
power?  We  hold  it  to  be  clear  that  the  interest  which  can  protect  a  power 
after  the  death  of  a  person  who  creates  it  must  be  an  interest  in  the  thing  it- 
self.    In  other  words,  the  power  must  be  engrafted  on  an  estate  in  the  thing* 

The  words  themselves  would  seem  to  import  this  meaning.  "  A  power  coupled 
with  an  interest "  is  a  power  which  accompanies  or  is  connected  with  an  inter- 
est. The  power  and  the  interest  are  united  in  the  same  person.  But  if  we 
are  to  understand  by  the  word  ^'  interest "  an  interest  in  that  which  is  to  be 
produced  by  the  exercise  of  the  power,  then  they  are  never  united.  The 
power  to  produce  the  interest  must  be  exercised,  and  by  its  exercise  is  extin- 
guished. The  power  ceases  when  the  interest  commences,  and  therefore  can- 
not, in  accurate  law  language,  be  said  to  be  "  coupled  "  with  it. 

But  the  substantial  basis  of  the  opinion  of  the  court  on  this  point  is  found 
in  the  legal  reason  of  the  principle.  The  interest  or  title  in  the  thing  being 
vested  in  the  person  who  gives  the  power,  remains  in  him  unless  it  be  con- 
veyed with  the  power,  and  can  pass  out  of  him  only  by  a  regular  act  in  his 
own  name.  The  act  of  the  substitute,  therefore,  which  in  such  a  case  is  the 
act  of  the  principal,  to  be  legally  effectual  must  be  in  his  name,  must  be  such 
an  act  as  the  principal  himself  would  be  capable  of  performing,  and  which 
would  be  valid  if  performed  by  him.  Such  a  power  necessarily  ceases  with 
the  life  of  the  person  making  it.  But  if  the  interest  or  estate  passes  with  the 
power,  and  vests  in  the  person  by  whom  the  power  is  to  be  exercised,  such 
person  acts  in  his  own  name.  The  estate,  being  in  him,  passes  from  him  by  a 
conveyance  in  his  own  name.  He  is  no  longer  a  substitute,  acting  in  the 
place  and  name  of  another,  but  is  a  principal  acting  in  his  own  name,  in  pur- 
suance of  powers  which  limit  his  estate.  The  legal  reason  which  limits  a 
power  to  the  life  of  the  pei'son  giving  it  exists  no  longer,  and  the  rule  ceases 
with  the  reason  on  which  it  is  founded.  The  intention  of  the  instrument  may 
be  effected  without  violating  any  legal  principle. 

This  idea  may  be  in  some  degree  illustrated  by  examples  of  cases  in  which 
the  law  is  clear  and  which  are  incompatible  with  any  other  exposition  of  the 
term  "  power  coupled  with  an  interest.  If  the  word  "  interest "  thus  used  in- 
dicated a  title  to  the  proceeds  of  the  sale,  and  not  a  title  to  the  thing  to  be 
sold,  then  a  power  to  A.  to  sell  for  his  own  benefit  would  be  a  power  coupled 
with  an  interest;  but  a  power  to  A.  to  sell  for  the  benefit  of  B.  would  be  a 
naked  power,  which  could  be  executed  only  in  the  life  of  the  person  who  gave 
it.  Yet  for  this  distinction  no  legal  reason  can  be  assigned.  Kor  is  there  any 
reason  for  it  in  justice;  for  a  power  to  A.  to  sell  for  the  benefit  of  B.  may  be 
as  much  a  part  of  the  contract  on  which  B.  advances  his  money  as  if  the 
power  had  been  made  to  himself.  If  this  were  the  true  exposition  of  the 
term,  then  a  power  to  A.  to  sell  for  the  use  of  B.,  inserted  in  a  conveyance  to 
A.,  of  the  thing  to  be  sold,  would  not  be  a  power  coupled  with  an  interest, 
and,  consequently,  could  not  be  exercised  after  the  death  of  the  person  mak* 
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ing  it ;  while  a  power  to  A.  to  sell  and  pay  a  debt  to  himself,  though  not  ac- 
companied with  any  conveyance  which  might  vest  the  title  in  him,  would 
enable  him  to  make  the  conveyance  and  to  pass  a  title  not  in  him,  even  after 
the  vivifying  principle  of  tHe  power  had  become  extinct.  But  every  daj^'s 
experience  teaches  us  that  the  law  is  not  as  the  first  case  put  would  suppose. 
We  know  that  a  power  to  A.  to  sell  for  the  benefit  of  B.,  engrafted  on  an 
estate  conveyed  to  A.,  may  be  exercised  at  any  time,  and  is  not  affected  ^y 
the  death  of  the  person  who  created  it.  It  is,  then,  a  power  coupled  with  an 
interest,  although  the  person  to  whom  it  is  given  has  no  interest  in  its  exer- 
cise. His  power  is  coupled  with  an  interest  in  the  thing,  which  enables  him 
to  execute  it  in  his  own  name,  and  is,  therefore,  not  dependent  on  the  life  of 
the  person  who  created  it. 

^  The  general  rule  that  a  power  of  attorney,  though  irrevocable  by  the  party 
during  his  life,  is  extinguished  by  his  death,  is  not  affected  by  the  circum- 
stance that  testamentary  powers  are  executed  after  the  death  of  the  testator. 
The  law,  in  allowing  a  testamentary  disposition  of  property,  not  only  permits 
a  will  to  be  considered  as  a  conveyance,  but  gives  it  an  operation  which  is  not 
allowed  to  deeds,  which  have  their  effect  during  the  life  of  the  person  who 
executes  them.  An  estate  given  by  will  may  take  effect  at  a  future  time  or 
on  a  future  contingency,  and,  in  the  meantime,  descends  to  the  heir.  The 
power  is,  necessarily,  to  be  executed  after  the  death  of  the  person  who  makes 
it,  and  cannot  exist  during  his  life.  It  is  the  intention  that  it  shall  be  exe- 
cuted after  his  death.  The  conveyance  made  by  the  person  to  whom  it  is 
given  takes  effect  by  virtue  of  the  will,  and  the  purchaser  holds  his  title  under 
it  Every  case  of  a  power  given  in  a  will  is  considered  in  a  court  of  chancery 
as  a  trust  for  the  benefit  of  the  person  for  whose  use  the  power  is  made,  and 
as  a  devise  or  bequest  to  that  person. 

It  is  then  deemed  perfectly  clear  that  the  power  given  in  this  case  is  a 
naked  power,  not  coupled  with  an  interest,  which,  though  irrevocable  by 
Bousmanier  himself,  expired  on  his.  death. 

§  8.  Where  effect  of  an  instrument  has  been  misunderstood  hy  the  parties 
thereto^  equity  will  relieve. 

It  remains  to  inquire  whether  the  appellant  is  entitled  to  the  aid  of  this 
court  to  give  effect  to  the  intention  of  the  parties,  to  subject  the  interest  of 
Bousmanier  in  the  Xereus  and  Industry  to  the  payment  of  the  money  ad- 
vanced by  the  plaintiff  on  the  credit  of  those  vessels,  the  instrument  taken  for 
that  purpose  having  totally  failed  to  effect  its  object.  This  is  the  point  on 
which  the  plaintiff  most  relies,  and  is  that  on  which  the  court  has  felt  most 
doubt.  That  the  parties  intended,  the  one  to  give,  and  the  other  to  receive, 
an  effective  security  on  the  two  vessels  mentioned  in  the  bill,  is  admitted;  and 
the  question  is,  whether  the  law  of  this  court  will  enable  it  to  carry  this  in- 
tent into  execution,  when  the  instrument  relied  on  by  both  parties  has  failed 
to  accomplish  its  object. 

The  respondents  insist  that  there  is  no  defect  in  the  instrument  itself;  that 
it  contains  precisely  what  it  was  intended  to  contain,  and  is  the  instrument 
which  was  chosen  by  the  parties  deliberately,  on  the  advice  of  counsel,  and 
intended  to  be  the  consummation  of  their  agreement.  That  in  such  a  case  the 
written  agreement  cannot  be  varied  by  parol  testimony. 

The  counsel  for  the  appellant  contends,  with  great  force,  that  the  cases  ia 
which  parol  testimony  has  been  rejected  are  cases  in  which  the  agreement 
itself  has  been  committed  to  writing,  and  one  of  the  parties  has  sought  to 
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contradict,  explain  or  vary  it  by  parol  evidence.  That  in  this  case  the  agree- 
ment is  not  reduced  to  writing.  The  power  of  attorney  does  not  profess  to 
be  the  agreement,  but  is  a  collateral  instrument  to  enable  the  party  to  have 
the  benefit  of  it,  leaving  the-  agreement  still  in  full  force,  in  its  original  form. 
That  this  parol  agreement,  not  being  within  the  statute  of  frauds,  would  be 
enforced  by  this  court  if  the  power  of  attorney  had  not  been  executed;  and 
not  being  merged  in  the  power  ought  now  to  be  executed.  That  the  power 
being,  incompetent  to  its  object,  the  court  will  enforce  the  agreement  against 
general  creditors. 

This  argument  is  entitled  to,  and  has  received,  very  delrberate  considera- 
tion. The  first  inquiry  respects  the  fact.  Does  this  power  of  attorney  pur- 
port to  be  the  agreement?  Is  it  an  instrument  collateral  to  the  agreement? 
Or  is  it  an  execution  of  the  agreement  itself  in  the  form  intended  by  both  the 
parties? 

The  bill  states  an  offer  on  the  part  of  Bousmanier  to  give  a  mortgage  on 
the  vessels,  either  in  the  usual  form  or  in  the  form  of  an  absolute  bill  of  sale, 
the  vendor  taking  a  defeasance;  but  does  not  state  any  agreement  for  that 
particular  security.  The  agreement  stated  in  the  bill  is,  generally,  that  the 
plaintiff,  in  addition  to  the  notes  of  Bousmanier,  should  have  specific  security 
on  the  vessels;  and  it  alleges  that  the  parties  applied  to  counsel  for  advice  re- 
specting the  most  desirable  mode  of  taking  this  security.  On  a  comparison  of 
the  advantages  and  disadvantages  of  a  mortgage,  and  an  irrevocable  power 
of  attorney,  counsel  advised  the  latter  instrument,  and  assigned  reasons  for 
his  advice,  the  validity  of  which  being  admitted  by  the  parties,  the  power  of 
attorney  was  prepared  and  executed,  and  was  received  by  the  plaintiff  as  full 
security  for  his  loans. 

This  is  the  case  made  by  the  amended  bill;  and  it  appears  to  the  court  to 
be  a  case  in  which  the  notes  and  power  of  attorney  are  admitted  to  be  a 
complete  consummation  of  the  agreement.  The  thing  stipulated  was  a  col- 
lateral security  on  the  Nereus  and  Industry.  On  advice  of  counsel  this 
power  of  attorney  was  selected  and  given  as  that  security.  We  think  it  a 
conaplete  execution  of  that  part  of  the  agreement;  as  complete,  though  not  as 
safe,  an  execution  of  it  as  a  mortgage  would  have  been. 

It  is  contended  that  the  letter  of  attorney  does  not  contain  all  the  terms  of 
the  agreement.  Neither  would  a  bill  of  sale,  nor  a  deed  of  mortgage,  contain 
them.  Neither  instrument  constitutes  the  agreement  itself,  but  is  that  for 
which  the  agreement  stipulated.  The  agreement  consisted  of  a  loan  of  money 
on  the  part  of  Hunt,  and  of  notes  for  its  repayment,  and  of  a  collateral  secu- 
rity on  the  Nereus  and  Industry,  on  the  part  of  Bousmanier.  The  money 
was  advanced,  the  notes  were  given,  and  this  letter  of  attorney  was,  on  advice 
of  counsel,  executed  and  received  as  the  collateral  security  which  Hunt  re- 
quired. The  letter  of  attorney  is  as  much  an  execution  of  that  part  of  the 
agreement  which  stipulated  a  collateral  security,  as  the  notes  are  an  execution 
of  that  part  which  stipulated  that  notes  should  be  given. 

But  this  power,  although  a  complete  security  during  the  life  of  Bousmanier, 
has  been  rendered  inoperative  by  bis  death.  The  legal  character  of  the  secu- 
rity was  misunderstood  by  the  parties.  They  did  not  suppose  that  the  power 
would,  in  law,  expire  with  Bousmanier.  The  question  for  the  consideration 
of  the  court  is  this:  If  money  be  advanced  on  a  general  stipulation  to  give 
security  for  its  repayment  on  a  specific  article;  and  the  parties  deliberately,  on 
advice  of  counsel,  agree  on  a  particular  instrument,  which  is  execntod,  but, 
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from  a  legal  quality  inherent  in  its  nature,  that  was  unknown  to  the  parties, 
becomes  extinct  by  the  death  of  one  of  them,  can  a  court  of  equity  direct  a 
new  security  of  a  dilBFerent  character  to  be  given?  or  direct  that  to  be  done 
which  the  parties  supposed  would  have  been  effected  by  the  instrument  agreed 
on  between  them? 

This  question  has  been  very  elaborately  argued,  and  every  case  has  been 
cited  which  could  be  supposed  to  bear  upon  it.  No  one  of  these  oases  decides 
the  very  question  now  before  the  court.  It  must  depend  on  the  principles  to 
be  collected  from  them.  It  is  a  general  rule  that  an  agreement  in  writing,  or 
an  instrument  carrying  an  agreement  into  execution,  shall  not  be  varied  by 
parol  testimony,  stating  conversations  or  circumstances  anterior  to  the  written 
instrument. 

This  rule  is  recognized  in  courts  of  equity  as  well  as  in  courts  of  law;  but 
courts  of  equity  grant  relief  in  cases  of  fraud  and  mistake,  which  cannot  be 
obtained  in  courts  of  law.  In  such  cases  a  court  of  equity  may  carry  the  in- 
tention of  the  parties  into  execution,  where  the  written  agreement  fails  to 
express  that  intention. 

In  this  case  there  is  no  ingredient  of  fraud.  Mistake  is  the  sole  ground  on 
which  the  plaintiff  comes  into  court;  and  that  mistake  is  in  the  law.  The 
fact  is,  in  all  respects,  what  it  was  supposed  to  be.  The  instrument  taken  is 
the  instrument  intended  to  be  taken.  But  it  is,  contrary  to  the  expectation 
of  the  parties,  extinguished  by  an  event  not  foreseen  nor  adverted  to,  and  is, 
therefore,  incapable  of  effecting  the  object  for  which  it  was  given.  Does  a 
court  of  equity,  in  such  a  case,  substitute  a  different  instrument  for  that  which 
has  failed  to  effect  its  object? 

In  general,  the  mistakes  against  which  a  court  of  equity  relieves  are  mis^ 
takes  in  fact.  The  decisions  on  this  subject,  though  not  always  very  distinctly 
stated,  appear  to  be  founded  on  some  misconception  of  fact.  Yet  some  of 
them  bear  a  considerable  analogy  to  that  under  consideration.  Among  these 
is  that  class  of  cases  in  which  a  joint  obligation  has  been  set  up  in  equity 
against  the  representatives  of  a  deceased  obligor,  who  were  discharged  at  law. 
If  the  principle  of  these  decisions  be  that  the  bond  was  joint  from  a  mere  mis- 
take of  the  law,  and  that  the  court  will  relieve  against  this  mistake  on  the 
ground  of  the  pre-existing  equity  arising  from  the  advance  of  the  money,  it 
must  be  admitted  that  they  have  a  strong  bearing  on  the  case  at  bax.  But 
the  judges  in  the  courts  of  equity  seem  to  have  placed  them  on  mistake  in 
fact,  arising  from  the  ignorance  of  the  draftsman.  In  Simpson  v.  Vaughan, 
2  Atk.,  33,  the  bond  was  drawn  by  the  obligor  himself,  and  under  circum- 
stances which  induced  the  court  to  be  of  opinion  that  it  was  intended  to  be 
joint  and  several.  In  Underbill  v.  Howard,  10  Ves.,  209,  227,  Lord  Eldon, 
speaking  of  cases  in  which  a  joint  bond  has  been  set  up  against  the  represent- 
atives of  a  deceased  obligor,  saj^s :  "  The  court  has  inferred,  from  the  nature 
of  the  condition  and  the  transaction,  that  it  was  made  joint  by  mistake.  That 
is,  the  instrument  is  not  what  the  parties  intended  in  fact.  They  intended  a 
joint  and  several  obligation ;  the  scrivener  has,  by  mistake,  prepared  a  joint 
obligation." 

All  the  cases  in  which  the  court  has  sustained  a  joint  bond  against  the  rep- 
resentatives of  the  deceased  obligor  have  turned  upon  a  supposed  mistake  in 
drawing  the  bond.  It  was  not  until  the  case  of  Sumner  v,  Powell,  2  Meriv., 
36,  that  anything  was  said  by  the  judge  who  determined  the  cause,  from 
which  it  might  be  inferred  that  relief  in  these  cases  would  be  afforded  on  any 
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other  principle  than  mistake  in  fact.  In  that  c^se  the  court  refused  its  aid, 
because  there  was  no  equity  antecedent  to  the  obligation.  In  delivering  his 
judgment,  the  master  of  the  rolls  (Sir  W.  Grant)  indicated  very  clearly  an 
opinion  that  a  prior  equitable  consideration,  received  by  the  deceased,  was  in- 
dispensable to  the  setting  up  of  a  joint  obligation  against  his  representatives ; 
and  added:  " So,  where  a  joint  bond  has  in  equity  been  considered  as  several, 
there  has  been  a  credit  previously  given  to  the  different  persons  who  have  en- 
tered into  the  obligation.^' 

Had  this  case  gone  so  far  as  to  decide  that  "the  credit  previously  given  " 
was  the  sole  ground  on  which  a  court  of  equity  would  consider  a  joint  bond 
as  several,  it  would  have  gone  far  to  show  that  the  equitable  obligation  re- 
mained, and  might  be  enforced  after  the  legal  obligation  of  the  instrument 
had  expired.  But  the  case  does  not  go  so  far.  It  does  not  change  the  prin- 
ciple on  which  the  court  had  uniformly  proceeded,  nor  discard  the  idea  that 
relief  is  to  be  granted  because  the  obligation  was  made  joint  by  a  mistake  in 
point  of  fact.  The  case  only  decides  that  this  mistake,  in  point  of  fact,  will 
not  be  presumed  by  the  court  in  a  case  where  no  equity  existed  antecedent  to 
the  obligation,  where  no  advantage  was  received  by,  and  no  credit  given  to, 
the  {>erson  against  whose  estate  the  instrument  is  to  be  set  up. 

Yet  the  course  of  the  court  seems  to  be  uniform,  to  presume  a  mistake  in 
point  of  fact  in  every  case  where  a  joint  obligation  has  been  given,  and  a 
benefit  has  been  received  by  the  deceased  obligor.  No  proof  of  actual  mistake 
is  required.  The  existence  of  an  antecedent  equity  is  sufficient.  In  cases  at- 
tended by  precisely  the  same  circumstances,  so  far  as  respects  mistake,  relief 
will  be  given  against  the  representatives  of  a  deceased  obligor,  who  had  re- 
ceived the  benefit  of  the  obligation,  and  refused  against  the  representatives 
of  him  who  had  not  received  it.  Yet  the  legal  obligation  is  as  completely  ex- 
tinguished in  the  one  case  as  in  the  other ;  and  the  facts  stated,  in  some  of  the 
cases  in  which  these  decisions  have  been  made,  would  rather  conduce  to  the 
opinion  that  the  bond  was  made  joint  from  ignorance  of  the  legal  consequences 
of  a  joint  obligation,  than  from  any  mistake  in  fact. 

The  case  of  Lansdown  v,  Lansdown  (reported  in  Mosely,  364),  if  it  be  law, 
has  no  inconsiderable  bearing  on  this  cause.  The  right  of  the  heir  at  law  was 
contested  b}''  a  younger  member  of  the  family,  and  the  arbitrator  to  whom 
the  subject  was  referred  decided  against  him.  He  executed  a  deed  in  com- 
pliance with  this  award,  and  was  afterwards  relieved  against  it,  on  the  prin- 
ciple that  he  was  ignorant  of  his  title. 

The  case  does  not  suppose  this  fact,  that  he  was  the  eldest  son,  to  have  been 
unknown  to  him ;  and,  if  he  was  ignorant  of  anything,  it  was  of  the  law, 
which  gave  him,  as  eldest  son,  the  estate  he  had  conveyed  to  a  younger 
brother.  Yet  he  was  relieved  in  chancery  against  this  conveyance.  There 
are  certainly  strong  objections  to  this  decision  in  other  respects;  but,  as  a  case 
in  which  relief  has  been  granted  on  a  mistake  in  law,  it  cannot  be  entirely 
disregarded. 

Although  we  do  not  find  the  naked  principle,  that  relief  may  be  granted  on 

account  of  ignorance  of  law,  asserted  in  the  books,  we  find  no  case  in  which 

it  has  been  decided  that  a  plain  and  acknowledged  mistake  in  law  is  beyond 

the  reach  of  equity.     In  the  case  of  Lord  Irnham  v.  Child,  1  Bro.  Ch.  Cas.,  92, 

application  was  made  to  the  chancellor  to  establish  a  clause  which  had  been, 

it  was  said,  agreed  upon,  but  which  had  been  considered  by  the  parties,  and 

excluded  from  the  written  instrument  by  consent.  .  It  is  true,  they  excluded 
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the  clause  from  a  mistaken  opinioa  that  it  would  make  the  contract  usurious, 
but  they  did  not  believe  that  the  legal  effect  of  the  contract  was  precisely  the 
same  as  if  the  clause  had  been  inserted.  They  weighed  the  consequences  of 
inserting  and  omitting  the  clause,  and  preferred  the  latter.  That,  too,  was  a 
case  to  which  the  statute  applied.  Most  of  the  cases  which  have  Jl>een  cited 
were  within  the  statute  of  frauds,  and  it  is  not  easy  to  say  how  much  has  been 
the  influence  of  that  statute  on  them. 

The  case  cited  by  the  respondent's  counsel  from  precedents  in  chancery  is 
not  of  this  description;  but  it  does  not  appear  from  that  case  that  the  power 
of  attorney  was  intended  or  believed  to  be  a  lien.  In  this  case,  the  fact  of 
mistake  is  placed  beyond  any  controversy.  It  is  averred  in  the  bill,  and  ad- 
mitted by  the  demurrer,  that  "  the  powers  of  attorney  were  given  by  the  said 
Sousmanier,  and  received  by  the  said  Hunt,  under  the  belief  that  they  were, 
and  with  the  intention  that  they  should  create  a  specific  lien  and  security  on 
the  said  vessels." 

We  find  no  case  which  we  think  precisely  in  point;  and  are  unwilling,  where 
the  effect  of  the  instrument  is  acknowledged  to  have  been  entirely  misunder- 
stood by  both  parties,  to  say  that  a  court  of  equity  is  incapable  of  affording 
relief.  The  decree  of  the  circuit  court  is  reversed;  but  as  this  is  a  case  in 
which  creditors  are  concerned,  the  court,  instead  of  giving  a  final  decree  on 
the  demurrer  in  favor  of  the  plaintiff,  directs  the  cause  to  be  remanded,  that 
the  circuit  court  may  permit  the  defendants  to  withdraw  their  demurrer  and 
to  answer  the  bill. 

§  9.  In  execntinp  a  power  it  is  not  necessary  to  recite  it  or  refer  to  it.  Its  existence  and 
the  intent  to  execute  it  are  sufficient.  The  intent  is  matter  in  pais  to  be  coUected  from  all  the 
circumstances.    Crane  v.  Morris,  6  Pet.,  608. 

§  10.  In  the  case  of  a  naked  power  not  coupled  with  an  interest,  the  law  requires  that 
every  prerequisite  to  the  exercise  of  that  power  should  precede  it.  WiUiams  v.  Peyton,  4 
Wheat,  77. 

§  11.  Where,  a  power  having  been  given  by  will,  there  has  been  a  complete  execution  of  it, 
and  something  ex  abundanti  added  which  is  improper  and  inconsistent  with  the  purpose  of 
the  power,  the  execution  is  good  and  only  the  excess  is  void ;  but  it  is  otherwise  if  there  is  not 
a  complete  execution  of  the  power,  where  the  boundaries  between  the  excess  and  execution 
are  not  distinguishable.     Warner  v.  HoweU,  8  Wash.,  12. 

§  12.  Courts  always  lean  in  favor  of  the  execution  of  the  power  if  it  can  be  supported,  even 
though  it  should  disappoint  the  intention  of  the  person  executing  the  power.    Ibid, 

§  18.  The  doctrine  that  courts  in  the  interpretation  of  wills  are  to  regard  the  intention  of 
the  testattr,  and  that  technical  words  and  set  phrases  are  controlled  by  that  intention,  is 
equally  applicable  to  the  execution  of  powers,  especially  in  regard  to  their  execution  by  last 
wills  and  testaments.  But  the  intention  to  execute  the  power  must  be  clear.  If  it  be  doubt- 
ful, under  all  the  circumstances,  that  doubt  will  prevent  it  from  k)eing  deemed  an  execution 
of  the  power,  although  it  is  not  necessary  that  the  intention  to  execute  the  power  should  ap- 
pear in  express  terms  or  by  the  recitals  in  the  instrument.     Blagge  v.  Miles,  1  Story,  426. 

§  14.  A  naked  power  or  trust  mast  be  literally  followed  and  strictly  construed. 
But  where  a  trust  deed  of  land  empowered  the  trustee  to  convey  when  a  certain  railway  com- 
pany wished  to  ''sell"  it,  and  the  land  was  exchanged  ^t  the  request  of  said  company  for  its 
coupon  bonds,  which  were  delivered  up  and  canceled,  held,  that  the  power  was  strictly  and 
literally  followed,  and  as  a  sale  of  lands  does  not  necessarily  suppose  a  sale  for  cash.  Speigle 
V,  Meredith,  4  Biss.,  120. 

g  15.  A  limited  statutory  power  must  be  strictly  executed.   Charles  v.  Matlock,  8  Cr.  G.  C, 

280. 

g  16.  A  power  supported  by  a  usage  is  defined  and  limited  by  that  usage.  Evidence  of 
usage  may  be  given  to  explain  what  is  doubtful,  not  to  contradict  what  is  plain.  Merchants' 
National  Bank  v.  State  National  Bank,  8  Cliff.,  2(»5. 

g  17.  A  power  of  disposal  by  will  does  not  of  itself  enlarge  a  limited  interest  Thus,  where 
a  testator  divided  his  estate  into  shares  and  devised  the  interest  or  income  pf  the  shares  to 
certain  of  his  children  and  relatives ''during  their  respective  lives,"  declaring '* they  shall 
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have  power  to  dispose  of  their  interest  in  the  estate  by  will  as  they  see  fit,"  field,  that  the 
power  did  not  enlarge  their  life  estates  into  fees.    Ward  v.  Amory,  1  Curt.,  419. 

§  18.  Rights  of  third  persons. — A  testatrix  devised  to  A.  one-fifth  of  all  her  real  estate,  in 
trust,  for  the  entire  use  and  benefit  of  B.,  during  her  natural  life,  the  said  fifth  part  to  be 
subject  to  the  absolute  disposal  of  the  said  B.  by  her  last  will  and  testament,  and  if  the  said 
B.  should  die  without  having  disposed  of  the  same,  then  the  remainder  and  reversion  was  de- 
vised to  her  heirs  forever.  R  subsequently  procured  a  resolve  of  the  legislature  authorizing 
the  sale  of  a  part  of  the  real  estate  which  had  been  set  off  to  her  under  the  aforesaid  will,  the 
proceeds  to  be  invested  in  other  estate,  to  be  held  upon  the  like  trusts,  and  for  the  same  uses 
and  purposes,  as  the  same  estate  was  then  holden.  The  proceeds  were  accordingly  invested 
in  real  estate  in  N.  Subsequently  B.  died,  having  made  her  will,  by  which  she  bequeathed  to 
K  *'  my  house  and  land  in  N.,  being  the  same  which  I  purchased  of,"  etc. ;  and  then,  by  a  re- 
siduary clause,  "all  the  rest  and  residue"  of  her  estate  she  devised  to  her  three  daughters. 
B.  had  no  real  estate  except  what  was  devised  to  her  by  the  original  will.  Hdd^  that  if  the 
investment  by  the  trustee  under  the  resolve  was  adopted  by  the  appointees  under  the  power, 
and  the  power  had  been  well  executed,  third  persons  had  no  right  to  interfere  and  object  to 
it ;  that  the  last  will  and  testament  of  B.  was  a  complete  execution  of  the  power  in  the  will 
of  A.     Blagge  v.  Miles,  1  Story,  426. 

§  19.  Power  of  sale. —  A  trust  was  created  by  will  for  the  purpose  of  giving  A.,  a  married 
wonaan,  the  separate  and  exclusive  use  of  land  for  her  life,  free  from  her  husband's  control. 
The  will  also  directed  the  trustees  to  ''lease,  demise,  let,  convey,  assure  and  dispose  of"  the 
said  property  as  she  might,  "by  any  instrument  in  writing,  order,  direct,  limit  or  appoint." 
In  pursuance  of  this  power,  A.,  by  deed  duly  executed,  directed  that  the  trustees  convey  the 
premises  immediately  after  her  demise,  as  she  should  have  appointed  by  her  last  will  and 
testament,  and  for  want  thereof,  then  that  her  trustees  convey  the  said  premises  to  B.  and 
her  heirs.  Certain  portions  of  the  estate  having  been  sold  by  the  direction  of  A.,  subsequent 
to  t^e  execution  of  the  above  mentioned  deed,  held,  upon  her  dying  intestate,  that  her  power 
to  convey  and  dispose  necessarily  included  the  power  to  sell,  and  that  having  really  two  dis- 
tinct powers,  the  one  to  sell  and  the  other  to  dispose  of  the  property  in  favor  of  a  volunteer, 
the  former,  being  a  power  of  superior  dignity,  would  override  the  latter  and  supersede  it,  if 
previously  exercised,  and  therefore  that  all  sales  of  land  made  at  her  direction  to  actual  pur- 
chasers for  a  valuable  consideration  were  effectual  as  superseding  the  prior  appointment  in 
favor  of  B.    Bowen  v.  Chase,  4  Otto,  812 ;  8  Otto,  254 

§  20.  But  subsequent  conveyances,  apparently  intended  merely  as  means  of  restoring  the 
property  to  its  original  trusts,  or  of  vesting  it  absolutely  in  A.  herself,  freed  from  the  said 
appointment,  field  to  be  simply  voluntary  conveyances,  having  no  paramount  effect  over  the 
previous  appointment  in  favor  of  B.    Tbid. 

§  21.  A.  devises  all  his  real  estate  to  his  son  B.  and  his  heirs,  and,  in  case  of  his  death  with- 
out issue,  he  orders  C,  his  executors  and  administrators,  to  sell  the  .real  estate  within  two 
years  after  the  son's  death,  and  he  bequeaths  the  proceeds  thereof  to  his  brothers  and  sisters, 
by  name,  and  their  heirs  forever,  or  such  of  them  as  shall  be  living  at  the  death  of  the  son. 
All  the  brothers  and  sisters  die,  leaving  issue.  Then  C.  dies,  and  afterwards  B.,  the  son,  dies 
without  issue.  Heirs  being  held  to  be  a  word  of  limitation,  and  that,  as  none  of  the  testator's 
brothers  and  sisters  were  alive  at  the  death  of  B.,  the  devise  to  them  failed  to  take  effect, 
quaere^  whether  a  sale  by  the  executors  or  administrators,  under  such  circumstances,  is  to  be 
considered  as  valid  in  a  court  of  law?  But,  however  this  may  be,  a  sale  thus  made,  after  the 
lapse  of  two  years  from  the  death  of  R,  is  without  authority  and  conveys  no  title.  Daly  v. 
James,  8  Wheat,  405. 

§  22.  Qwere,  under  what  circumstances  a  court  of  equity  might  relieve,  in  case  the  trustee 
should  refuse  to  exercise  the  power  within  the  prescribed  period,  or  should  exercise  the  same 
after  that  period  ?    /bid. 

§  28.  A  power  to  C,  and  his  executors  or  administrators,  to  seU,  may  be  executed  by  the 
executors  of  the  executors  of  C.    Ibid. 

g  24.  A  testator's  will  contained  the  following:  '<  I  give  and  bequeath  every  part  of  my  es- 
tate, of  every  kind  whatsoever,  to  be  equally  divided  (by  sale  or  otherwise  as  may  be  deemed 
best)  between  my  wife  and  my  children,  not  heretofore  named,  and  their  heirs  forever,  hav- 
ing particular  regard  to  the  education  of  my  children  not  as  yet  educated."  Held,  that  the 
will  did  not  confer  a  power  on  the  executors  to  divide  or  sell  the  real  property  of  the  estate. 
Dunlap  V.  Pyle,  6  McL.,  822. 

g  25.  But  supposing  that  the  power  to  sell  was  given  to  the  executors,  the  widow  being  the 
only  one  to  take  out  letters  testamentary,  this  power  did  not  extend  to  the  husband  of  the 
executrix,  whom  she  afterwards  married,  and  any  sale  made  by  him  was  void  as  an  attempted 
execution  of  the  power.    Ibid, 

§  20.  Where  a  person  who  held  lands  as  trustee  directed  by  his  will  that  the  whole  of  the 
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pro(>erty  that  he  might  die  seized  and  possessed  of,  or  that  might  be  in  anywise  belons^ing  to 
him,  should  be  sold,  the  executors  had  power  to  sell  the  land  held  in  trust,  as  well  as  that  be- 
longing to  the  testator  in  his  own  right.    Taylor  v.  Benham,  5  How.,  233. 

§  27.  In  such  case,  where  the  testator,  after  directing  the  payment  of  a  few  legacies  out  of 
the  proceeds,  devised  the  remainder  or  residue  of  his  estate  to  various  devisees,  held,  that  the 
will  was  capable  of  either  of  two  constructions,  one  considering  the  testator  as  devising  the 
proceeds  of  the  lands,  and  hence  their  title,  to  the  devisees,  subject  to  a  power  in  the  execu- 
tors, coupled  with  a  trust,  to  sell  them  and  pay  certain  legacies ;  or  another,  which  would 
consider  the  power  of  the  executors  as  one  coupled  with  an  interest,  and  vest  the  title  at  once 
in  them  for  the  purpose  of  selling  the  lands  and  discharging  the  small  legacies  and  debts,  but 
holding  the  proceeds  in  trust  to  be  paid  over  to  his  devisees  for  the  benefit  of  the  testator's 
cestui  que  trust.    Ibid, 

§  28.  Where  an  executor,  by  the  will,  is  empowered  to  sel\  real  estate  in  the  best  mode  in 
his  judgment,  for  the  interest  of  the  estate,  he  cannot  delegate  the  power  to  another.  It  is  a 
case  of  special  trust  and  confidence,  and  is  personal  to  the  executor.  Pearson  v.  Jamison,  1 
McL.,  197. 

§  29.  Where  a  sale  is  made  under  such  circumstances  by  one  to  whom  the  executor  has  at- 
tempted to  delegate  his  power,  the  heir  at  law  may  sell  the  same  estate,  the  first  sale  being 
void.    IbicU 

g  80.  The  act  of  assembly  of  Maryland,  which  authorized  the  commissioners  of  the  city  of 
Washington  to  resell  lots  for  default  of  payment  by  the  first  purchaser,  contemplates  a  single 
resale  only,  and  by  that  resale  the  power  given  by  the  act  is  executed.  O'Neale  v,  Thornton, 
6  Cr.,  58. 

§  31.  A  testator  in  New  York  devised  real  estate  to  his  executors  in  trust  to  sell  and  convey 
it,  and  after  having  converted  it  into  money  to  divide  the  proceeds  among  certain  benevolent 
Institutions,  but  did  not  empower  said  executors  to  receive  the  rents  and  profits.  Hdd^  that, 
under  the  fifty-sixth  section  of  the  article  ••  Of  Uses  and  Trusts  "  (1  R.  S.  of  New  York,  728), 
the  trust  to  sell  and  apply  the  moneys  under  the  will  was  simply  a  power  in  trust,  and  that 
the  land  followed  the  law  of  descents  and  remained  in  the  heirs,  subject  to  their  ownership 
and  control  until  the  execution  of  the  power.     Pennoyer  v,  Shelden,  4  Blatch.,  316. 

§  82.  A.  by  will  devised  his  real  estate  to  B.,  his  wife,  for  life  or  during  her  widowhood, 
for  the  support  of  herself,  her  three  daughters,  and  one  C,  and  on  the  death  or  remarriage 
of  B.  the  estate  was  devised  to  C.  for  life,  for  bis  support,  and  that  of  the  three  daughters; 
and  after  the  death  or  remarriage  of  B.,  and  the  death  of  C,  the  estate  was  devised  to  the 
three  daughters  in  fee.  Power  was  given  by  the  will  to  B.,  as  long  she  should  remain  single, 
and  to  C.  after  her  death  or  remarriage,  to  sell  the  estate,  provided  that  D.  should  in  writing 
consent  to,  and  approve  of,  such  sale,  the  moneys  arising  from  the  sale  to  be  invested  as  D. 
should  direct  for  the  purposes  of  the  will.  Held^  that  B.  had  only  a  naked  power  in  respect  to 
the  disposition  of  the  estate,  and  that  the  power  could  be  rightly  exercised  only  by  a  sale  of 
the  estate  in  fee ;  and  that  a  lease  made  by  B.  was  void  as  a  conveyance  under  the  power  of  sale 
given  in  the  will,  and  could  only  hold  as  to  the  extent  and  duration  of  the  widow's  life  estate, 
which  being  absolute,  she  could  dispose  of  by  lease.     Waldron  v.  Chasteney,  2  Blatch.,  02. 

§  33.  The  testator  having  bequeathed  a  certain  annual  allowance  to  his  three  younger  chil- 
dren, to  be  paid  out  of  the  rents  of  his  real  estate,  and  having  by  his  will  disposed  of  all  his 
property  except  the  reversion  of  certain  land,  directs  his  executors,  in  case  the  rents  should 
not  be  sufficient  to  pay  the  allowance,  to  adopt  some  mode  for  raising  the  deficiency  out  of 
the  other  parts  of  the  estate  not  devised  to  his  wife.  Hdd^  that  the  executors  had  thereby 
power  to  sell  the  reversion  of  the  lands.     Roberdeau  t;.  Roberdeau,  1  Cr.  C.  C,  305. 

g  84.  From  a  power  to  hire  out  a  slave  and  receive  his  wages,  the  jury  cannot  infer  a  power 
to  sell  him.     Negro  Daniel  v,  Kincheloe,  2  Cr.  C.  a,  295. 

§  85.  A  power  to  sell  coupled  either  with  an  interest  or  trust  survives  to  the  surviving 
executor.  So  also  if  all  the  trustees  or  executors  in  such  a  case  decline  to  act  except  one. 
Taylor  v..  Benham,  5  How.,  238. 

§  36.  Under  a  written  power  to  sell  upon  a  contingency  a  judgment  specified  in  the  writ- 
ing, no  duty  devolves  upon  the  grantee  of  the  power  to  issue  an  execution  upon  it.  Bast  v. 
Bank,  11  Otto,  98. 

§  87.  Where  a  testatrix  empowered  a  trustee  to  sell  lands  for  purposes  of  re-investment 
**  when  the  major  part  of  my  children  shall  recommend  and  advise  the  same,"  it  was  held 
that  the  consent  of  the  major  part  of  those  living  at  the  time  when  the  sale  was  made  was 
sufficient.    Sohier  v.  Williams,  1  Curt.,  479. 

§  88.  Power  of  appointment—  A  testator  made  his  will,  giving  annuities  to  his  wife  and 
others,  and  directing  that  his  cjxecutors,  or  the  survivor  of  them,  after  the  decease  of  his 
wife,  should  provide  for  the  annuitants  then  living,  and  dispose  of  the  residue  of  his  prop- 
erty for  the  use  of  such  charitable  institutions  as  they  or  he  might  deem  most  beneficial  to 
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mankind.  Hia  wife  and  three  ofcher  persons  were  appointed  executors.  The  three  other 
persons  all  died  during  the  life-time  of  the  wife,  and  no  appointment  was  made  or  attempted 
to  be  made  during  the  life-time  of  the  executors.  Held,  that  the  executors  were  vested  with 
a  mere  power  of  appointment  with  no  special  trust  attached  to  it ;  that  the  executors,  having 
died  before  the  wife's  decease,  had  no  power  to  make  the  appointment ;  and  that  the  condi- 
tions annexed  by  the  testator  having  made  the  appointment  impossible,  the  charity  could  not 
be  carried  out.    Fontain  v,  Ravenal,  17  How.,  869. 

§  89.  Where  a  marriage  settlement  gave  a  woman  the  power  of  appointment  to  the  use  of 
such  persons  as  she  might  from  time  to  time  appoint,  during  the  coverture,  by  any  writing  or 
writings  under  her  hand  and  seal,  attested  by  three  credible  witnesses,  and  she  executed  a 
deed  which  recited  that  the  parties  had  thereunto  set  their  hands  and  seals,  and  which  the 
witnesses  attested  as  having  been  sealed  and  delivered,  held  to  be  a  sufficient  execution  of  the 
power,  although  the  witnesses  did  not  attest  the  fact  of  her  signing  it.  Ladd  v.  Ladd,  8 
How.,  10. 

$  40.  Where  a  marriage  settlement  recited  that  the  woman  was  possessed  of  real  and  per- 
sonal estate,  which  it  was  agreed  should  be  settled  to  her  sole  and  separate  use,  with  power  to 
dispose  of  the  same  by  apix>intment  or  devise,  and  then  directed  that  the  trustee  should  per- 
mit her  to  have,  receive,  take,  and  enjoy  all  the  interest,  rents  and  'profits  of  the  property  to 
her  own  use,  or  to  that  of  such  persons  as  she  might  from  time  to  time  appoint  during  the 
coverture,  or  to  such  persons  as  she,  by  her  last  will  and  testament,  might  devise  or  will  the 
same  to,  and  in  default  of  such  appointment  or  devise,  then  the  estate  and  premises  aforesaid 
to  go  to  those  whp  might  be  entitled  thereto  by  legal  distribution,  held,  that  this  deed  enabled 
her  to  convey  the  whole  fee,  under  the  power,  and  not  merely  the  annual  interest,  rents  and 
profits.    Ibid, 

§  41.  A  power  of  appointment  by  will  among  such  of  the  children  of  R.  and  M.,  and  in 
such  proportions  as  M.  may  appoint,  is  an  exclusive  power.  The  right  in  the  distributor  to 
select  necessarily  implies  the  power  to  exclude.  Hence,  no  distributee  can  say  his  share  is 
illusory,  the  distributor  not  being  bound  to  give  him  anything.  Ingraham  v,  Meade,  8  Wall. 
Jr.,  88. 

^  42.  An  appointment  under  a  power  is  an  attempt  to  appoint  carried  out,  and  if  made  by 
will  the  intent  and  its  execution  are  to  be  sought  for  through  the  whole  instrument,  and  if 
the  will  contains  no  expressed  intent  to  exert  the  power,  yet  if  it  may  reasonably  be  gathered 
from  the  gifts  and  directions  made  that  their  purpose  and  object  were  to  execute  it,  the  will 
mast  be  regarded  as  an  execution.     Blake  v.  Hawkins,  8  Otto,  815. 

§  48.  Power  to  make  partition. —  A  testator  in  Mississippi  constituted  A.  a  trustee  for  his 
children,  and  gave  him  full  power  to  dispose  of  the  property  devised  in  the  will  that  might 
fall  to  them,  and  invest  the  proceeds  in  such  manner  as  he  might  think  proper  for  their  bene- 
fit. The  court,  without  assuming  to  lay  down  a  general  rule  on  the  subject,  followed  the 
clearly  expressed  opinion  of  the  supreme  court  of  Mississippi  on  the  precise  point,  to  the  effect 
that  the  trustee  had  power  to  make  partition.    Phelps  v,  Harris,  11  Otto,  870. 

§  44.  A  power  to  sell  and  exchange  lands  includes  the  power  to  make  partition.    Ibid, 

§  45.  Belief  in  equity. —  A.,  having  devised  land  to  four  trustees  to  sell  and  dispose  of  the 
same  at  private  sale,  on  such  terms  as  to  them  should  seem  meet,  one  of  the  trustees  died, 
and  another  removed  from  the  state.  A  sale  of  the  land  to  B.  was  negotiated  by  the  other 
two,  with  the  assent  of  the  one  who  was  absent.  B.  paid  the  agr^^  consideration,  and  it 
was  distributed  in  accordance  with  the  terms  of  the  will  among  the  legatees,  the  two  resident 
tmatees  making  a  conveyance  of  the  lands  to  B.,  all  of  the  parties  concerned  supposing  at  the 
time  that  such  a  conveyance  was  a  valid  execution  of  the  power.  The  trustees  were  dis- 
charged by  the  order  of  the  court,  and  B.  subsequently  filed  a  bill  praying  a  specific  perform- 
ance of  the  contract  of  sale  by  the  heirs  at  law  (who  were  also  legatees  under  the  will)  and 
their  granteea  Held,  (1)  that  if  the  non-execution  of  a  power  by  trustees  is  occasioned  by  a 
misapprehension  of  the  law.  ignorance  of  the  law  must  have  been  the  sole  occasion  of  the 
mistake,  in  order  to  defeat  the  interference  of  a  court  of  equity,  and  if  the  case  involves  other 
facta  which  present  a  case  for  relief,  equity  is  vigilant  to  lay  hold  of  them  in  order  to  protect 
rights ;  (2)  that  when  a  power  is  coupled  with  a  trust,  which  imposes  upon  the  trustee  the 
duty  of  executing  it,  equity  will  compel  its  execution  in  performance  of  the  trust,  when  its 
aid  is  invoked  by  a  person  standing  in  a  meritorious  relation  to  the  power ;  (3)  that  in  this 
caae  all  of  the  trustees  having,  in  legal  effect,  negotiated  the  contract  of  sale,  the  purchaser, 
having  performed  the  contract  on  his  part,  is  entitled  to  the  aid  of  the  court  to  compel  its 
completion  on  the  part  of  the  others.  Long  v,  Soule,*  22  Int.  Rev.  Rec,  244;  0  Ch.  Leg. 
N.,  88. 

§  46.  Although  courts  of  equity  may  afford  relief  against  the  defective  execution  of  a  power 
executed  by  a  party,  they  cannot  afford  relief  against  the  defective  execution  of  a  power- 
created  by  law.    As  where  an  administrator  sells  real  estate  of  his  intestate  without  having 
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previously  given  the  proper  bond  with  sureties  approved  by  the  judge  of  probate,  the  sale  is 
void  and  equity  cannot  relieve.    Bright  v.  Boyd,  1  Story,  478. 

§  47.  Although  a  court  of  chancery  will  not  aid  a  defective  power,  it  will  relieve  from  a 
defective  execution  of  a  power.  Accordingly,  where  an  executor,  empowered  to  convey  real 
estate  of  testator,  acted,  in  executing  the  deed,  through  an  attorney  authorized  to  act  by  an 
instrument  not  under  seal,  TieZd,  to  be  a  case  of  defective  execution  of  a  power  from  which 
equity  would  relieve.    Piatt's  Heirs  v.  McCoUough's  Heirs,  1  McL.,  69. 

§  4S.  A  Ck)nnecticut  statute  authorized  the  probate  court,  for  reasonable  cause,  to  order 
the  sale  of  real  estate  belonging  to  a  minor,  on  application  of  his  guardian,  and  to  em- 
power him  or  some  other  person  to  make  a  conveyance  of  the  same.  A  deed  executed  under 
the  order  of  the  court,  in  accordance  with  this  statute,  did  not  refer  distinctly  to  the  order  of 
sale  nor  give  its  date,  the  only  clause  in  the  deed  referring  to  the  order  of  sale  being  an  aver- 
ment that  the  grantor  was  '*  authorized  by  an  order  of  the  court  of  probate  for  the  district  of 
S."  to  make  the  conveyance,  nor  did  it  show  that  the  notice  of  sale  had  been  given  as  required. 
Heldf  that  there  was  a  defective  execution  of  a  valid  power,  but  that  equity  would  interfere 
ini  favor  of  the  grantee  to  aid  such  defective  execution,  there  being  no  opposing  equities. 
Segee  v.  Thomas,  8  Blatch.,  11. 

§  49.  Deed  with  powef  of  sale. — Where  by  the  terms  of  a  deed  conveying  real  estate  in 
trust,  to  be  sold  for  the  benefit  of  the  creditor  of  the  grantor,  the  trustee  is  directed  to  sell 
the  property  conveyed  by  public  auction,  the  trustee  is  bound  to  conform  to  this  mode  of 
s^e,  nor  is  it  competent  for  him  to  establish  any  other,  although  by  doing  so  he  might  in 
reality  promote  the  interests  of  those  for  whom  he  acted.    Qreenleaf  v.  Queen,  1  Pet.,  188. 

§  50.  A  temporary  injunction  will  be  granted  against  the  sale  of  mortgaged  premises  under 
a  power  to  sell  in  the  conveyance,  if  the  assignee  of  the  mortgagor  bought  in  ignorance  of 
the  existence  of  such  a  power  and  the  mortgage  containing  it  was  not  recorded.  Piatt  v. 
McClure,  8  Woodb.  &  M..  151. 

§  51.  The  administrator  has  no  estate  in  the  land  of  his  intestate,  but  a  power  to  sell  under 
the  authority  of  the  court.  This  is  not  an  independent  power,  to  be  exercised  at  discretion, 
when  the  exigency  in  his  opiniou  may  require  it,  but  it  is  conferred  by  the  court  in  a  state  of 
things  prescribed  by  the  law.  The  order  of  the  court  is  a  prerequisite,  indispensable  to  the 
very  existence  of  the  power,  and  if  the  law  which  authorizes  the  court  to  make  the  order  be 
repealed  the  power  to  sell  can  never  come  into  existence.  Bank  of  Hamilton  v.  Dudley,  2  Pet., 
492. 

§  53.  Death ;  sabstitnted  trustee.—  When  a  debtor  has  conveyed  to  a  trustee  real  estate  to 
be  sold  for  the  benefit  of  oreditors,  and  the  trustee  dying  before  the  conveyance  of  the  prop- 
erty to  a  purchaser,  another  trustee  is  appointed  by  the  court  upon  the  application  of  the 
creditors  to  execute  the  trust,  in  a  proceeding  relative  to  the  execution  of  the  trust  and  the 
conveyance  of  the  estate,  it  is  necessary  that  the  heirs  at  law  of  the  first  trustee  shall  be  par- 
ties to  the  same,  as  the  legal  title  did  not  pass  to  the  substituted  trustee,  by  the  appointment, 
but  remained  in  the  legal  heirs.     Greenleaf  v.  Queen,  1  Pet.,  188. 

§  58.  Death  of  a  trustee ;  power  of  surTlTor.—  A  testatrix  by  her  will  appointed  A.  and  B. 
trustees  and  invested  them  with  the  whole  of  the  legal  estate,  to  hold  the  same  in  trust,  to 
**  manage,  invest  and  re-invest  the  same  according  to  their  best  discretion,"  and  pay  over  the 
income  to  the  three  children  of  the  testatrix  during  their  lives,  and  on  their  decease,  the  said 
A.  and  B.,  or  their  <*  successors,  as  trustees,'*  were  to  appoint  three  or  more  persons,  who 
should  then  be  informed  of  the  facts  by  the  trustees,  whereupon  the  said  trust  fund  was  to  be 
disposed  of  and  distributed,  in  accordance  with  the  determination  of  the  said  persons,  among 
permanently  established  and  incorporated  charitable  institutions  for  the  benefit  of  the  poor. 
Held,  that,  the  trustees  being  invested  with  the  legal  estate  in  order  to  enable  them  to  dis- 
charge the  various  trusts  declared,  the  power  conferred  upon  them  to  appoint  the  donees  of 
the  power  was  a  power  coupled  with  an  interest,  and  as  such  survived  the  death  of  one  of 
them  and  could  be  executed  by  the  survivor.     Lorings  v.  Marsh,  6  Wall.,  837. 

§  54.  Courts  of  equity  generally  apply  to  the  construction  of  powers  given  to  executors 
the  principle  which  applies  the  construction  of  other  parts  of  the  will  to  ascertain  and  carry 
into  execution  the  intention  of  the  testator.  When  the  power  is  given  to  executors,  to  be 
executed  in  their  official  capacity  as  executors,  and  there  are  no  words  in  the  will  warranting 
the  conclusion  that  the  testator  intended,  for  safety  or  some  other  object,  a  joint  execution 
of  the  power,  as  the  ofiice  survives,  the  power  ought  also  to  be  construed  as  surviving.  And 
courts  of  equity  will  lend  their  aid  to  uphold  the  power,  for  the  purpose  of  carrying  into  exe- 
cution the  intention  of  the  testator  and  preventing  the  consequences  that  might  result  from 
an  extinction  of  the  power.     Peter  v,  Beverly,  10  Pet.,  633. 

§  55.  To  constitute  a  power  so  coupled  with  an  interest  in  executors  that  it  will  survive,  it 
is  not  necessary  that  they  derive  a  personal  benefit  from  the  devise,  for  a  trust  will  survive, 
though  in  no  way  beneficial  to  the  trustee.    It  is  the  possession  of  the  legal  estate,  or  a  right 
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in  the  subject  over  which  the  power  is  to  be  exercised,  that  makes  the  interest  in  question. 
And  when  an  executor,  guardian,  or  other  trustee,  is  invested  with  the  rents  and  profits  of 
land  for  the  use  of  another,  it  is  still  an  authority  coupled  with  an  interest  and  survives. 
Ibid. 

g  M.  A  power  coapled  with  an  Interest  does  not  expire  with  the  death  of  the  person 
creating  it.    Hunt  v,  Rousmaniere,*  2  Mason,  344. 

§  57.  A  naked  power  does  not  necessarily  expire  with  the  death  of  the  person  creating  it 
It  may  be  such  as  can  only  be  exercised  after  the  death  of  such  party,  as  a  power  to  an  execu- 
tor to  sell  land  to  pay  debtd.    Ibid, 

§  58.  A  naked  power  which  expires  with  the  death  of  the  party  creating  it  is  such  as  re- 
quires the  power  to  be  executed  in  the  name  and  as  the  act  of  the  grantor  and  not  of  the 
grantee,  as  a  power  of  attorney  to  execute  an  instrument  or  do  other  acts  in  the  name  of  the 
grantor.    Ibid, 

§  59.  A  power  of  attorney  is  not  coupled  with  an  instrument,  though  given  as  collateral  se- 
curity for  a  debt;  and,  although  irrevocable  by  the  donor  during  his  life,  expires  upon  his  death. 
Ibid, 

g  60.  Where  an  agreement  is  made  to  lend  money,  and  to  take  collateral  security  on  prop- 
erty, and  by  mistake  a  power  of  attorney  only  is  taken,  and  the  party  dies,  equity  will  re- 
lieve the  creditor,  and  enforce  the  original  agreement  against  the  administrators,  where  the 
estate  is  insolvent.    Ibid. 

%  61.  A  collateral  power  expires  at  the  death  or  bankruptcy  of  the  appointer.  Aliter  with 
a  power  complied  with  an  interest.  Hence,  as  a  mortgage  in  Georgia  is  merely  security  for  a 
debt,  and  passes  no  title,  a  power  of  sale  in  a  mortgage  given  in  that  state  is  not  a  power 
coupled  with  an  interest,  but  is  merely  a  collateral  power,  and  cannot  be  executed  after  the 
mortgagor  has  been  adjudged  a  bankrupt.    Lockett  v.  Hill,  1  Woods,  552. 

§  62.  Where  a  power  of  sale  given  in  a  mortgage  is  limited  to  a  specified  time,  and  the 
mortgagor  fails  to  execute  it  within  that  time,  the  power  is  gone  forever.    Ibid. 
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This  subject  will  be  found  in  a  separate  volume. 


PRACTICE,  CRIMINAL 
See  Crimes. 


PRACTICE  IN  SUPREME  COURT. 

See  Appeals  and  Writs  of  Error. 


PRE-EMPTION. 
See  Land. 


PREFERRING  CREDITORS. 

See  Debtor  and  Creditor;  Frattix 
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PEESCRIPTION. 

See  LuoTATiOKS. 


PRESIDENT. 

See  GovKBKMKNT.     Pardoning  Power,  see  Cbdos. 


PRESUMPTIONS. 
See  Evidence. 


PRESUMPTION  OF  PAYMENT. 
See  Limitations. 


PRINCIPAL  AND  AGENT. 

See  AOEKCT. 


PRINCIPAL  AND  SURETY. 

V 

See  Bills  and  Notes;  Bonds;  Contracts. 


PRIORITY  OF  UNITED  STATES, 

See  GrOVERNMENT. 


PRISONERS, 

See  Cbihes. 


PRISONERS  OF  WAR. 

See  Wab, 


PRIVATE  CARRIERS. 

See  Carriebs. 


PRIVATEERS. 

See  War. 
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PRIVATE  LAWS  — PRIVILBQE.  §8  1-7. 

PRIVATE  LAWS. 

See  CONSTITCTION  AND    LA.WS. 


PRIVILEGE. 

[See  CouBTB.] 

BUKHABY  ^  Judges,  §§  1,  ^—Judges,  jurors,  witnesses  and  suitors,  §  2.— Mode  of  redress, 

§  4.—  Parties,  §§  5-7. 

§  1.  A  judge  of  a  state  court  is  privileged  from  arrest  or  summons  in  civil  causes  while  in 
actual  attendance  at  bis  court,  and  while  going  to  or  returning  from  the  same.  Lyell  v,  Good- 
win, g§  8-12. 

§  2.  The  privilege  of  a  judge,  juror,  witness  or  suitor  from  arrest  while  in  actual  or  con- 
Blmctive  attendance  upon  court  is  not  the  privilege  of  the  individual  but  of  the  public,  and 
is  granted  to  guard  the  administration  of  justice,  and  for  this  reason  it  is  the  duty  of  the 
courts  to  give  this  privilege  their  constant  protection.    Ibid, 

§  8.  A  judge,  privileged  from  arrest,  when  about  to  set  out  on  his  circuit,  is  not  liable  to  be 
served  with  process  of  summons.    Ibid, 

§  4.  The  mode  of  redress  for  a  person  privileged  from  arrest,  when  arrested,  is  by  motion 
to  the  court  from  which  the  process  issued.    Ibid, 

§  o.  Parties  and  witnesses  in  attendance  in  good  faith  before  commissioners,  whether  with 
or  without  a  writ  of  protection,  are  privileged  from  arrest  or  civil  process  during  their  attend- 
ance, and  for  a  reasonable  time  in  going  and  returning.    Lamed  v.  Qriffin,  g§  13,  14. 

§  6.  A  party  privileged  from  arrest  on  civil  process  may,  if  arrested,  take  advantage  of  his 
privilege  by  motioo  or  by  plea  in  abatement   The  privilege  secures  absolute  protection.  Ibid, 

§  7.  A  party  privileged  from  arrest  who  submits  to  an  arrest,  makes  application  to  give  bail, 
and  enters  into  a  bond  to  appear,  does  not  thereby  waive  his  privilege,  but  may  assert  the 
same  notwithstanding,  by  motion  or  plea  in  abatement.    Ibid, 

[NOTBS.— See  §§  15-31.] 

LYELL  V.  GOODWIN. 
(Circuit  Court  for  Michigan:  4  McLean,  29-44.    1845. 

.  Opinion  by  Wilkins,  J. 

Statement  of  Facts. —  A  writ  of  summons  having  been  issued  out  of  this 
court,  and  served  upon  the  defendant,  the  present  motion  is  made  by  the  de- 
fendant '^  That  the  writ,  and  the  service  thereof,  and  all  proceedings  thereon, 
be  set  aside,  quashed  and  vacated."  The  defendant  sets  forth  in  his  affidavit 
upon  which  this  motion  is  founded,  the  following  facts^  which  are  not  con- 
tested: 

'^  That  he  is  now,  and  for  some  time  has  been,  one  of  the  justices  of  the 
supreme  court  of  this  state.  That  a  regular  term  of  said  court  was,  under  the 
provisions  of  the  laws  of  the  state,  commenced  and  held  at  the  city  of  Detroit, 
on  the  first  Tuesday  of  January  last  past,  and  which  term  did  not  expire  until  the 
27th  of  March  ensuing.  That  he,  the  defendant,  as  one  of  the  justices  of 
the  said  court,  was  in  attendance  upon  the  said  court  during  and  throughout 
the  said  term.  That  the  court  was  m  actual  session  on  the  7th  of  March  last, 
and  was  adjourned  from  that  day  until  the  11th  of  the  same  month.  That  on 
the  20th  day  of  the  same  month,  the  deputy  marshal  of  the  United  States  for  this 
district  came  into  the  room  assigned  by  the  state  authorities  to  the  justices  of 
the  supreme  court,  and  where  the  sessions  of  the  said  court  are  held,  and 
"while  the  defendant  and  two  other  justices  of  said  court  were  actually  engaged 
in  the  performance  of  judicial  duties,  and  served  upon  the  defendant  a  writ 
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from  this  court,  commanding  the  marshal  of  the  district  to  summon  the  de- 
fendant to  appear  before  this  court  on  the  first  Monday  of  April  ensuing 
(which  was  the  7th  day  of  April),  to  answer  unto  the  plaintiff  in  this  cause, 
in  2§  plea  of  trespass  on  the  case,  etc.,  etc.  On  the  day  the  said  writ  bears 
date,  viz.,  the  Sth  day  of  March,  the  defendant  was  employed  in  the  discharge 
of  his  official  duties." 

By  the  provision  of  the  state  law  prescribing  the  duties  of  the  justices  of 
the  supreme  court  of  the  state  of  Michigan,  the  defendant  is  the  presiding 
judge  of  the  first  judicial  circuit  of  said  state.  The  said  circuit  comprises  the 
counties  of  Wayne,  Monroe,  Macomb,  St.  Clair,  Mackinac  and  Chippewa;  in 
which  counties  (excepting  the  counties  of  Mackinac  and  Chippewa),  circuit 
courts  are  required  to  be  held  twice  a  year  by  the  said  presiding  judge;  the 
spring  term  of  the  Macomb  circuit  required  by  law  to  be  held  at  Mt.  Clemens 
on  the  first  Tuesday  of  April  (which  this  year  was  \hi5  first  day  of  April),  and 
for  the  county  of  Monroe,  at  the  city  of  Monroe,  on  the  second  Tuesday  of 
April  ensuing,  which  was  the  Sth  day  of  April,  the  day  subsequent  to  the  re- 
turn day  of  the  writ.  The  city  of  Monroe  is  forty  miles  from  Detroit,  the 
present  residence  of  the  defendant;  and  the  defendant  states  in  his  affidavit, 
which  was  made  on  the  26th  of  March  last,  that  it  was  his  duty,  and  he  would 
proceed  to  the  city  of  Monroe  on  the  7th  of  April  (the  day  when  he  was  sum- 
moned to  appear  in  this  court)  to  commence  and  hold  the  Monroe  circuit. 

It  appears,  then,  that  the  writ  of  summons  in  this  cause  was  issued  on  the 
Sth  of  March  last,  served  on  the  10th,  and  made  returnable  on  the  first  Monday, 
which  was  the  7th  day  of  April.  And  it  further  appears  that  the  supreme 
court  of  the  state  was  in  session  from  the  first  Tuesday  of  January  until  the 
2Sth  day  of  March ;  and  that  the  Macomb  circuit,  as  required  by  law,  was  com- 
menced and  held  on  the  Tuesday  following  the  adjournment  of  the  court;  and 
that  the  Monroe  circuit,  held  at  the  city  of  Monroe,  forty  miles  from  the  city 
of  Detroit,  the  residence  of  the  defendant,  was  commenced  and  held  by  him  on 
the  Sth  of  April,  the  da}^  after  the  return  day  of  the  suvwions  from  this  court, 
and  continued  till  the  commencement  of  the  St.  Clair  term,  on  the  fourth  Tues- 
day of  April. 

Such  are  the  facts,  unquestioned  by  the  plaintiff,  and  such  the  provisions  of 
the  state  laws,  regulating  the  circuit  courts  of  the  state,  which  are  courts  of 
record,  of  general  jurisdiction,  civil  and  criminal,  and  conferring  upon  and  de- 
manding of  the  circuit  judge  the  exercise  of  high  judicial  powers  in  vacation. 
From  these  circumstances,  two  points  necessarily  arise  in  the  case,  the  defend- 
ant having  in  his  motion  preferred  the  claim  of  privilege.  1st.  The  regularity 
of  the  writ  of  summons  by  the  marshal;  and,  2d,  to  what  extent  the  privilege 
exempts  a  justice  of  the  supreme  court  of  the  state  during  its  existence. 

§  8.  ^  judge  of  a  state  court  is  p^nvileged  from  arrest  or  sumTnons  in  civil 
cavses  while  in  actual  attendance  at  his  court. 

1st.  It  being  conceded  by  the  plaintiff  that  the  defendant  was  and  is  a  justice 
of  the  supreme  court  of  the  state,  and  that  this  writ  was  served  upon  him  while 
engaged  in  the  discharge  of  his  judicial  duties,  and  during  his  actiial  attendance 
upon  the  courts  the  service  must,  of  course,  be  set  aside  as  irregular.  The 
privilege  protecting  the  defendant  while  engaged  in  judicial  duty,  as  well  from 
the  service  of  a  summons  as  from  arrest,  for  although,  by  the  service  of  a  sum- 
mons, the  trouble  of  entering  special  bail  is  avoided,  yet  the  summons  as  well 
as  the  capias  obliges  the  defendant  to  attend  the  court  from  which  it  issues, 

and  exposes  the  public  service  to  inconvenience  and  interruption,  to  prevent 

469 


PRIVILEGE.  §  d. 

which  the  protection  of  privilege  in  all  cases,  whether  that  of  parliament  or  of 
jurors,  witnesses  or  suitors,  was  created  by  the  common  law.  The  privilege  is 
not  the  privilege  of  the  individual,  but  of  the  public,  and  is  granted  to  guard 
the  legislation  of  the  country  and  the  administration  of  justice,  and  it  is  the 
duty  of  courts  to  give  this  privilege  their  constant  protection. 

§  9.  Judicial  privilege ^rom  arrest  or  summons  in  civil  actions  extends  to  the 
proper  time  of  going,  staying  or  returning^  etc.,  as  in  cases  of  other  privileged 
persons. 

But,  secondly,  the  privilege  to  the  presiding  officer  of  a  court,  without  whose 
attendance  the  court  cannot  be  held,  is  as  extensive  as  to  a  suitor  or  witness  or 
juror  of  the  court;  and  if  public  policy,  which  is  the  reason  of  the  rule,  thus 
protects  these  officers  and  parties,  with  stronger  reason. should  the  rule  be  ap- 
plied to  those  public  functionaries  composing  the  highest* judicial  tribunal  of 
the  state.  This  privilege  of  the  court  protects  jurors,  parties  and  witnesses 
from  the  service  of  civil  process  eundo^  morandoy  et  redeundo,  and  comprehends 
protection  from  arrest  by  capias  as  well  a<s  the  service  of  a  summons.  In  other 
words,  the  privilege  protects  them  from  s\dt  while  necessarily  going  to,  staying 
at,  or  returning  from,  the  court;  private  right  being  suspended  in  favor  of  the 
public  good  during  the  period  thus  comprehended. 

Such  was  the  well  established  principle  of  the  common  law  of  England  upon 
this  subject  before  the  statute  of  12th  and  13th  William  III.,  chapter  3.  For, 
antecedent  to  this  statute,  members  of  parliament  were  not  only  privileged  from 
arrest,  but  also  from  being  served  with  any  process  out  of  the  courts  of  lavv, 
not  only  during  the  sitting  of  the  parliament,  but  also  during  the  recess  within 
the  time  of  privilege,  which  was  ever  liberallj''  construed  a  reasonable  time, 
eundo  et  redeundo.  It  was  not  within  the  design  of  this  statute  to  abridge 
the  common-law  privilege,  which  was  enjoyed  during  the  sitting  of  parlia- 
ment, but  to  authorize  the  commencement  of  suit  a  certain  time  after  the  dis- 
solution or  prorogation  of  parliament.  The  statute  directs  the  mamier  of 
bringing  the  action,  viz.,  by  summons  or  distress  infinite  to  compel  a  common 
appearance,  but  not  until  after  the  rising  of  parliament;  and  provides  —  what 
may  be  a  just  construction  of  the  rule  in  this  country  —  *'  that  the  plaintiflf  is 
not  to  be  barred  by  the  statute  of  limitations  "  in  the  time  consumed  by  the 
privilege,  but  is  at  liberty  to  proceed  de  novo  after  the  cessation  of  privilege, 
which,  being  a  public  right,  enjoyed  for  the  benefit  of  the  public,  only  so  far 
interferes  with  private  right  as  to  secure  the  public  good,  on  the  termination 
of  which  the  private  right  recommences,  unimpaired  by  the  time  of  privilege, 
the  statute  of  limitations  ceasing  to  run  when  privilege  commenced.  By  this 
statute,  as  well  as  by  the  common  law,  which  it  slightly  modified,  during  the 
session  of  parliament  a  suit  could  not  he  instituted;  and  if  it  had  been  com- 
menced before,  it  could  not  be  prosecuted  during  the  session.  Under  the  pro- 
visions of  the  statute^  the  courts  authorized  an  original  to  be  filed  against  a 
member  of  parliament  in  order  to  prevent  him  from  taking  advantage  of  the 
statute  of  limitations,  but  no  process  could  be  issued  upon  it;  and  before  this 
statute,  this  could  not  have  been  done  at  any  time  after  the  rising  of  parlia- 
ment, during  the  continuance  of  privilege. 

In  Col.  Pitt's  Case,  2  Strange,  987,  which  occurred  during  the  reign  of 

George  II.,  and  to  which  the  statute  of  William  applied,  and  who  was  arrested 

two  days  after  the  dissolution  of  the  parliament  of  which  he  was  a  member, 

and  before  be  had  time  to  settle  his  private  affairs  in  order  to  return  home,  it 

was  held  upon  the  third  point  made  in  that  case,  that  he  should  be  discharged 
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from  the  suit  upon  motion,  the  institution  of  the  suit  within  the  time  of  privi- 
lege being  a  breach  of  the  privilege  of  parliament.  All  the  judges  were  of 
opinion  that  he  should  be  discharged  oh  motion,  except  two, —  the  chief  baron 
at  first  intimating  a  doubt,  but  subsequently  ordering  the  entry  of  common 
bail  to  be  stricken  out,  and  the  party  discharged.  And  the  principal  question 
was,  whether  he  should  be  discharged  on  common  bail,  or  discharged  alto- 
gether? It  being  after  the  dissolution  of  parliament,  the  plaintiff  had  a 
right  to  commence  a  suit  under  the  statute,  and  therefore  there  was  a  doubt 
whether  he  should  not  be  discharged  from  the  arrest  on  common  bail,  and  the 
proceedings  against  him  continued.  But  the  judges  held  that  they  would  not 
countenance  the  infraction  of  the  privilege,  and  therefore  discharged  him  en* 
tirely.  Mr.  Justice  Blacks  tone,  who  published  his  commentaries  in  1765,  afUf 
this  decision^  observes,  '*  neither  can  any  member  of  either  house  be  arrested, 
or  taken  into  custody,  or  served  with  any  process^  without  a  breach  of  the 
privilege  of  parliament."  So  that  the  law,  as  it  stood  in  England  before  the 
statute  of  William  III.,  or  since,  extended  the  priviledge  to  an  exemption  from 
arrest^  or  the  service  of  civil  process  during  the  time  covered  by  the  privilege. 

In  a  recent  case  in  the  queen's  bench  —  that  of  Ciissidy  v.  Stewart,  which 
fully  adopts  the  ruling  in  Col.  Pitt's  Case,  40  Eng.  Com.  Law  Rep.,  464, —  it 
was  held  that  a  ca.  sa,  issued  against  a  member  of  parliament,  although  with 
a  direction  to  be  returned  non  est  investusy  and  with  the  avowed  object  of  con- 
timdng  the  proceedings  of  the  original  suit^  and  not  to  violeM  the  defendant 
with  an  arrest,  was  irregular,  and  that  the  proceeding  should  be  set  aside; 
Bosanquet,  justice,  observing,  '*  formerly  [before  the  statute  of  12  and  13 
William  III.,  chapter  3],  the  privilege  was  exemption  from  being  sued.  Exemp- 
tion from  arrest  is  recognized  in  various  acts  of  parliament.  The  arrest, 
therefore,  would  be  an  illegal  act.  But  if  the  thing  ordered  to  be  done  be 
illegal,  the  order  must  also  be  illegal.  But  the  writ  commands  the  sheriff  to  do 
an  act,  which  act,  if  done  by  the  officer,  in  obedience  to  the  writ,  would  bo  a 
violation  of  the  privilege,  and  would  throw  upon  the  defendant  the  trouble  and 
expense  of  obtaining  that  discharge  to  which  his  privilege  entitles  him."  The 
same  reasoning  applies  with  equal  force  to  a  writ  of  summons  issued  during 
the  existence  of  the  privilege  under  the  common  law.  For  the  latter  writ 
commands  an  ofiicer  of  the  court  to  do  an  illegal  act^  namely,  a  breach  ofpriv- 
ilege^  and  where  the  privilege  is  exemption  from  the  service  of  a  summons  as 
well  as  from  an  arrest,  the  order  to  infract  it  is  as  irregular  as  the  obedience  of 
the  order  itself  m  the  actual  service. 

§10.  The  doctrine  of  privilege  generally. 

The  doctrine  of  privilege  generally  is  not  peculiar  to  the  common  law  of 
England,  nor  does  it  spring  from  the  peculiar  system  of  kings,  lords  and  com- 
mons. It  is  as  ancient  as  Edward  the  Confessor,  and  is  consistent  with,  nay, 
necessary  to  the  universal  equality  established  in  a  republic.  It  is  inseparably 
connected  with  the  fundamental  maxim  in  all  free  governments,  that  where 
the  public  exigency  renders  it  necessary  for  common  preservation,  private 
right  shall  yield  to  public  good.  It  has  been  recognized  and  adopted  in  its 
fullest  extent  in  the  courts  of  the  United  States  and  in  several  of  the  states  of 
this  Union. 

In  Hunt's  Case,  decided  in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Pennsylvania,  Judges  Washington  and  Peters  both  held  that  the  privi- 
lege protected  a  witness  at  his  lodgings  while  under  subpoena,  and  directed  his 

discharge.    The  motion  was  made  for  his  discharge  from  arrest  under  a  oa,  «a., 
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the  jadgment  having  been  rendered  before  he  was  subpoenaed  as  a  witness. 
4  DalL,  888.  In  Gergei's  Lessee  v.  Irwin,  4  DalL,  107,  decided  in  1790,  the 
conrt  held  that  the  privilege  extended  to  arrest,  attmrnansj  citation^  or  other 
civil  process  during  the  necessary  attendance  to  the  public  business. 

In  Hays  v.  Shields,  a  suitor  was  privileged  from  being  sued  by  summons 
while  attending  to  his  cause  in  court,  and  eu?ido  et  redeundo.  In  this  case  the 
cause  had  been  tried,  and  a  day  had  intervened  after  the  delivery  of  the  ver- 
dict, when  he  was  served  with  process,  and  the  court  very  properly  held  that 
they  would  not  nicely  scan  the  time  of  the  return  of  witnesses,  parties,  etc., 
etc.,  and  that  the  exemption  from  suit,  claimed  by  the  party,  was  the  privilege 
of  the  court,  and  not  the  privilege  of  the. party. 

The  plaintiff  in  this  cause  endeavored  to  establish  a  distinction  between 
writs  of  summons  and  capias^  which  the  court  held  not  to  be  solid,  observing 
that  the  party's  attention  to  his  own  business  in  court  is  distracted  by  other 
objects,  and  he  is  not  to  be  subjected  to  that  inconvenience  which  would' be 
contrary  to  the  wise  indulgence  of  the  law.  The  defendant  was,  on  motion, 
discharged  from  the  action.  This  case  occurred  in  1797,  in  Pennsylvania. 
The  motion  was  made  by  Koss,  whose  legal  eminence  was  co-extensive  with 
the  Union  in  his  day;  and  the  decision  pronounced  by  Addison,  justice,  as 
profound  a  lawyer  and  as  honest  a  man  as  ever  adorned  the  bench  of  this 
country  or  England.  Were  it  a  modern  Pennsylvania  decision,  I  should  prob- 
ably hesitate  to  give  that  weight  to  it,  to  which  its  intrinsic  merits  entitle  it, 
inasmuch  as  it  is  now  the  common  parlance  of  the  bar  to  treat  with  levity  at 
least  the  modern  decisions  of  both  New  York  and  Pennsylvania.  But  it  is 
not  merely  Pennsylvania  law,  but  the  common  law  of  England,  maintained 
and  enforced.  In  the  argument  of  the  counsel,  and  the  opinion  of  the  judge, 
we  find  cited  Pitt's  Case  from  Strange,  and  the  common  law  from  its  ancient 
expounders. 

In  Bolton  v.  Martin,  1  Dall.,  296,  the  defendant,  who  was  a  member  of  the 
state  convention  in  1788,  was  served  with  a  summons.  Sargeant,  so  celebrated 
as  a  jurist  and  a  statesman,  moved  to  quash  the  process,  upon  his  mere  sug- 
gestion, as  an  officer  of  the  court,  that  the  defendant  was  acting  in  a  public 
capacity,  as  a  member  of  a  legislative  body,  and  was  entitled  to  his  privilege. 
The  motion  was  sustained  by  Justice  Sbippen,  and  the  defendant  discharged 
from  the  action.  In  this  case  the  attorney-general  of  the  state  appeared  in 
support  of  the  motion,  the  privilege  being  considered  a  ptiblio  right;  and  the 
whole  common-law  doctrine  of  privilege  was  fully  sustained,  the  court  review- 
ing the  history  of  privilege,  and  placing  it  on  the  true  ground,  not  of  exclusive 
favor  to  an  individual,  but  of  public  good.  And  in  1803,  when  the  supreme 
court  of  that  state  was  filled  with  eminent  and  profound  jurists,  it  was  held  (in 
Miles  V,  McCuUough,  1  Binn.,  77)  that  a  suitor  attending  an  appeal  from  the 
court  of  another  county  was  privileged  from  a  summons,  and  discharged  from 
the  suit,  on  motion. 

And  still  more  recently,  in  1822,  in  the  case  of  The  United  States  v.  Edme, 
where  a  witness  attending  before  a  magistrate  to  give  his  deposition  under  a 
role  of  court  wa^  arrested  on  a  capias  on  his  return  home  from  the  magistrate's 
office,  under  a  writ  from  the  district  court  of  the  United  States,  in  a  suit  for  the 
recovery  of  the  penalties  of  an  official  bond,  the  supreme  court  of  Pennsyl- 
vania discharged  him  from  the  arrest,  after  he  had  given  bail  to  the  marshal, 
and  where  the  application  was  made  to  the  court,  not  by  the  party  himself, 
who  was  absent,  but  by  his  bail,  the  court  holding  that  the  privilege  protected 
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the  witness  from  suit,  while  attending  under  subpoena,  and  for  a' reasonable 
time  in  returning  home;  and  he  wai,s  disohsirged  without  t/te  entry  of  common 
hail.  This  case  is  to  be  found  in  9  Sargeant  and  Kawle,  150,  and  is  valuable, 
not  only  for  the  point  decided,  but  for  the  eloquent  exposition,  by  Mr.  Justice 
Duncan,  of  the  right  of  privilege,  and  the  constitutional  boundaries  of  the  fed- 
eral and  state  jurisdiction. 

And  but  a  few  years  ago,  in  1836,  the  district  court  in  Philadelphia^  in  the 
case  of  Witherall  v,  Leitsinger,  discharged  the  defendant  from  a  summons 
(which  is  tantamount  to  the  dismissal  of  the  suit),  he  being  a  suitor  in  another 
county,  and  having  come  into  Philadelphia  to  attend  to  the  taking  of  a 
deposition  in  the  pending  suit,  although  the  taking  of  the  deposition  had 
been  adjourned,  and  he  was  about  to  return.  1  Miles,  237.  Although  this 
decision  goes  greater  length  than  any  prior  English  or  American  case,  yet 
it  exhibits  the  spirit  that  courts  will  not  be  deterred  from  a  liberal  con- 
struction of  the  privilege  of  the  public,  by  the  allegation  of  private  loss  or 
inconvenience.  Nor  is  the  extension  of  the  privilege,  in  this  case,  more  an  in- 
vasion of  private  right,  than  that  in  the  case  of  Cole  tr.  Hawkins,  in  the  court 
of  king's  bench  (Andrews,  275),  where  merely  serving  process  upon  a  party 
attending  to  his  cause  in  court,  and  while  he  was  upon  the  steps  leading  into 
the  court,  was  held  a  greoit  contempt  of  court,  punishable  by  attachment,  and 
the  court  compelling  the  attorney,  who  purged  himself  of  the  contempt  by  de- 
claring that  he  had  served  the  writ  through  mere  inadvertence^  to  pay  the  costs — 
and  discharging  the  defendant.  If  the  Philadelphia  decision  in  1836  is  calcu- 
lated to  alarm,  in  its  extension  of  privilege,  how  much  more  this  adjudication 
of  the  court  of  king's  bench,  in  England,  in  1738  —  a  century  previous.  Both 
cases  deem  the  infraction  of  the  privilege  z,  public  wrong^  and,  as  such,  punish- 
able by  the  court  against  whose  jurisdiction  the  wrong  was  committed  and 
whose  process  was  abused. 

The  courts  of  New  Jersey  and  Connecticut  have  followed  in  the  Pennsyl- 
vania path,  or  rather,  fearlessly  proclaimed  the  common-law  doctrine  upon 
the  subject  of  privilege,  recognizing  no  distinction  between  a  capias  diXid  a  sum- 
mons, and  considering  the  privilege  as  the  privilege  of  the  court,  protecting  the 
administration  of  justice  from  interruption  and  delay.  Such  is  Halsej*^  v.  Stew- 
art, 1  N.  J.,  366,  where  the  decision  is  pronounced  by  Justice  Southard,  of  the 
supreme  court  of  the  state,  recognizing  and  adopting  the  Pennsylvania  decisions 
in  Dallas;  and  Cole  and  Hawkins,  in  Andrews,  275.  Such  is  Harris  v.  Grant- 
ham, 1  Coxe,  142,  and  King  v.  Coit,  1  Day,  139,  where  it  was  held  by  the 
supreme  court  of  Connecticut,  in  1810,  that  the  party  entitled  to  the  privilege 
might  avail  himself  of  it,  by  a  plea  abating  the  writ,  which  is  all  the  present 
motion  under  consideration  calls  for.  Though  this  decision  is  based  upon  a 
local  statute,  and  so  referred  to  by  Judge  Smith,  who  gave  the  opinion  of  the 
court,  yet  the  language  of  the  statute  is  recited  in  the  opinion,  and  but  repeats 
the  common  law  provision,  **  that  the  party  is  not  to  be  molested  by  suit  dur- 
.  ing  the  sessions  of,  or  going  to,  or  returning  from,  the  general  court." 

The  court  had  no  doubt  but  that  the  writ  of  error  served  upon  the  defend- 
ant was  an  invasion  of  his  privilege  as  a  member  of  the  court,  and  that  he  had 
chosen  the  proper  method  to  take  advantage  of  his  privilege,  and  ordered  that 
the  writ  abate.  Such,  also,  has  been  the  character  of  the  decisions  of  the  su- 
preme court  of  the  late  territory  of  Michigan  in  Woodbridge  v.  Cook,  decided 
in  1833,  where  the  defendant  was  served  with  a  summons  while  preparing  to 
leave  home  to  attend  to  his  duties  as  a  judge  of  the  supreme  court  on  a  dis- 
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tant  circuit.  The  judgment  recovered  against  him  in  a  suit  thus  irregularly 
commenced  was  reversed  on  error  —  and  this  court  has  repeatedly  recognized 
the  same  principle  in  relation  to  members  of  the  state  legislature,  allowing  the 
privilege  when  pleaded,  and  sustaining  the  demurrer  in  a  suit  commenced  by 
Narr,  where  the  privilege  was  set  forth. 

In  Massachusetts  the  same  principle  has  been  recognized,  and  to  the  same 
extent.  In  the  case  of  McNeiU,  6  Mass.,  245  and  264,  it  was  decided  by  the 
supreme  court  of  the  state  that  a  suitor  to  an  action  pending  in  court,  and 
during  the  discussion  of  a  mere  question  of  law  by  his  counsel,  could  not  be 
arrested  on  a  ca.  aa.  issued  on  a  judgment  previously  obtained  against  him  in 
another  cause;  the  court  holding  that  his  privilege  protected  him  while  "  his 
action  was  discussing,"  and  ordered  him  to  be  discharged. 

In  all  the  states  of  the  Union  where  the  question  has  arisen,  the  doctrine  of 
the  common  law  has  been  fully  maintained,  unless  altered  and  modified  by 
local  statute.  In  New  York  a  cursory  examination  of  their  reports  would  lead 
to  a  contrary  impression;  but  I  find  that  the  principle  is  fully  recognized. 

In  the  case  of  Livingston,  in  8  John.,  350,  the  supreme  court  declined  inter- 
ference with  an  inferior  tribunal  by  mandamus^  commanding  the  court  of 
common  pleas  of  a  county  to  proceed  in  a  case  against  the  judge  of  the  court, 
intimating  that  a  judge  is  not  liable  to  be  proceeded  against  except  by  bill  in 
his  own  court. 

In  the  case  of  Secor  v.  Bell,  18  John.,  52,  the  question  arose  in  a  collateral 
action  of  debt  brought  against  the  sheriff  for  an  escape  of  an  attorney  of  the 
court  who  had  been  taken  in  an  execution  at  the  suit  of  the  plaintiffs,  and  had 
produced  to  the  sheriff  a  writ  of  privilege,  upon  which  the  sheriff  discharged 
him  from  custody,  and  returned  the  execution  accordingly.  Chief  Justice 
Spencer  decided  that  the  sheriff  had  no  authority  to  discharge  the  attorney, 
because  it  was  not  his  province,  as  a  ministerial  officer  of  the  court,  to  take 
notice  of  the  privilege  of  an  attorney,  and  that  the  proper  mode  to  apply  the 
protection  of  the  privilege  was  by  motion  in  court  to  discharge  him  on  an 
aflSdavit  of  the  facts.  And  as,  by  the  Revised  Statutes  of  that  state,  counsel- 
ors, attorneys  and  solicitors  are  made  liable  to  arrest  on  mesne  process,  and 
to  be  held  to  bail  as  other  persons,  the  intimation  of  the  judge,  that  the  mo- 
tion must  be  to  discharge  on  common  bail,  depended  upon  the  local  statute  of 
the  state;  Judge  Spencer  recognizing  the  common-law  rule  by  his  citation  of 
autborit3%  and  consequently  the  principle  in  Col.  Pitt's  case,  which  exempted 
jurors,  and  witnesses,  and  parties  from  arrest,  and  other  civil  process,  and  de- 
fined the  proper  mode  to  be  a  motion  to  discharge  altogether,  and  not  the 
writ  of  privilege. 

It  is  needless  to  cull  from  the  numerous  authorities,  other  cases;  sufficient 
have  already  been  referred  to,  to  establish  these  propositions  as  the  common 
law  of  England,  and  the  law  in  the  various  states  of  the  Union. 

§  !!•  To  what  classes  of  persons  the  privilege  of  exefnption  from  arrest  or 
summons  extends. 

1.  The  privilege  extends  to  suitors,  witnesses,  jurors  and  officers,  and  con- 
sequently to  the  presiding  officers  of  the  courts  of  justice;  and  protects  them, 
while  in  attendance  upon  their  public  duties,  from  arrest,  summons,  or  any 
other  civil  process. 

§  12««  The  proper  mode  of  redress  when  the  privilege  of  exemption  from  or- 
rest  or  summons  is  invaded, 

2.  When  the  privilege  is  invaded,  the  proper  mode  of  redress  is  by  motion 
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in  the  coart  from  wbich  the  process  issued,  to  set  aside  the  service,  and  dis- 
charge the  party,  where  privilege  has  been  invaded ;  or,  in  other  tvords,  to 
abate  (he  W7^it 

Apply  these  principles  to  the  case  under  consideration.  By  provision  of 
the  state  law,  known  to  the  counsel  of  the  plaintiff,  who  took  out  the  writ, 
the  supreme  court,  of  which  he  was  an  attorney,  met  on  the  first  Tuesday  of 
January  last.  It  did  not  rise  until  Friday^  the  2Sth  of  March.  By  another 
provision  of  the  state  law,  the  justices  of  the  supreme  court  are  the  presiding 
judges  of  certain  designated  circuits;  the  defendant,  Judge  Goodwin,  being 
the  presiding  judge  of  the  first  circuit,  and  required  by  law  to  commence  the 
Macomb  circuit  on  the  first  Tuesday  in  April;  affording  him  this  year  hut  two 
legal  days  from  the  close  of  the  supreme  court,  to  prepare  for  and  go  to  that 
circuit,  and  by  law  also  required  to  attend  in  succession  the  Monroe  and  St. 
Clair  circuits,  commencing  at  Monroe  on  the  second  Tuesday  of  April. 

The  writ  of  summons  commanded  the  marshal  to  summon  the  defendant. 
Judge  Goodwin,  to  be  and  appear  in  this  court  on  the  first  Monday  of  April, 
to  answer  the  plaintiff;  and  the  law  of  the  state  commanded  his  presence, 
forty  miles  from  this  city,  on  the  day  after.  He  must  necessarily  obey  the 
law  of  the  state;  and  his  judicial  privilege  —  the  same  as  that  which  would 
protect  the  humblest  suitor  in  the  court  —  protected  him  from  obedience  to 
the  summons. 

The  writ  was  taken  out  by  an  officer  of  this  court,  who  was  also  a  practi- 
tioner in  the  supreme  court,  while  that  court  was  in  session,  and  made  return- 
able on  a  day  when  the  defendant  was  necessarily  engaged  in  going  to  a  court 
some  forty  miles  distant  from  his  residence.  It  was  served  upon  the  defend- 
ant on  the  10th  of  March,  while  actually  engaged  in  his  official  duties,  and 
returned  on  the  same  day.  Now,  at  what  period  of  time  from  the  commence- 
ment of  the  supreme  court,  in  January,  to  the  adjournment  of  the  St.  Clair 
circuit,  two  weeks  after  the  return  day  of  the  writ,  did  the  privilege  of  the 
judge  cease  to  protect  him  from  process?  Certainly  not  the  29th  and  31st  of 
March,  both  of  which  days,  according  to  the  reasonable  time  allowed  in  Col. 
Pitt's  case,  and  the  case  in  Yeates,  was  little  enough  for  preparation  to  go, 
and  actual  going,  to  the  Macomb  circuit.  And  from  that  time  onward,  to  the 
close  of  the  St.  Clair  term,  in  the  beginning  of  May,  there  was  not  a  day  in 
which  his  privilege  did  not  clearly  and  fully  protect  him  from  the  service  of 
the  writ ;  and,  therefore,  the  service  was  illegal,  and  consequently  it  was  an 
abuse  of  the  process  of  this  court,  to  take  out  a  writ  commanding  the  marshal 
to  do  an  illegal  act;  an  act  which,  from  the  known  provisions  of  the  state 
law,  must  be  illegal  within  the  time  in  which  it  was  commanded  to  be  done, 
and,  therefore,  this  writ  must  be  quashed. 

This  privilege  is  not  exclusive,  but  general;  and  is  not  appropriately  ob- 
noxious to  condemnation,  as  invasive  of  private  right.  It  is  an  ample  shield, 
covering  alike  the  suitor  and  the  witness,  the  juror  and  the  judge,  and  pro- 
tecting from  impediment  the  administration  of  justice  between  man  and  man. 
More  especially  is  it  essential  that  the  judicial  functionary  should  be  thus 
defended.  For  the  time  being,  while  engaged  in  the  public  service,  he  is 
divested  of  self  and  of  private  concernment,  and,  as  it  were,  dedicated  ia 
time  and  mind  to  the  public  service.  Nor  need  there  be  private  injury  as  a 
necessary  consequence.  There  may  be  a  time  when  the  privilege  of  these 
functionaries  ceases, —  when  the  special  duty  that  sets  them  apart  to  the  pub- 
lic service  has  been  performed,  and  their  return  to  private  life  is  clear  and  un- 
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questioned;  when  the  public  interest  no  longer  demands  their  protection,  and 
the  private  right  to  their  attention  can  commence,  and  they  be  held  answer- 
able as  any  other  citizen. 

3.  In  regard  to  the  question  of  jurisdiction,  it  is  unnecessary  to  pronounce 
an  opinion,  as  that  question  will  come  up  in  other  cases  now  pending,  and  this 
writ  is  quashed  on  the  ground  already  considered.  But,  it  may  be  well  ob- 
served, that  since  the  argument  I  have  directed  an  examination  by  the  clerk 
of  the  cases  instituted  since  the  organization  of  this  court,  and  the  great  ma- 
jority of  them  state  the  citizenship  of  the  parties  in  the  original  writ,  and  the 
few  that  omit  this  important  allegation  are  of  recent  date.  By  this  writ,  we 
are  not  informed  of  the  character  of  either  plaintiff  or  defendant.  By  the 
affidavits  on  file,  it  appears  that  the  defendant  is  a  judge  of  the  highest  court 
in  the  state,  and  the  plaintiff  an  inhabitant  of  the  city  of  Detroit.  Now,  the 
judicial  act  of  1789  limits  the  jurisdiction  of  the  courts  of  the  United  States 
to  suits  between  a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen 
of  another  state,  and  to  cases  where  an  alien  is  a  party;  and,  to  maintain  a  suit 
in  the  circuit  court  of  the  United  States,  "  the  jurisdiction  must  appear  on  the 
record."  This  does  not  appear  on  the  record,  as  yety  in  this  cause,  and  the 
presumption  is,  that  a  cause  is  without  the  jurisdiction  of  the  court  until  the 
contrary  appears;  and,  did  the  quashing  of  this  writ  depend  solely  upon  this 
ground,  I  would  enter  more  fully  into  the  investigation  of  the  question,  not- 
withstanding the  remark  of  Mr.  Justice  Taney,  in  12  Pet.,  64,  "  that  the  proper 
place  for  the  averment  in  a  lorit  of  right  is  the  declaration."  Was  this  court 
asked  to  discharge  a  defendant  on  a  writ  or  a  capias^  where  the  writ  did  not 
disclose  the  jurisdiction,  or  the  plaintiff's  right  to  the  process,  it  would  not  bo 
insisted  on  that  the  defendant  must  patiently  await  the  plaintiff's  pleasure  to 
aver  the  jurisdiction  of  the  court  in  his  declaration. 

The  court  direct  the  writ  of  summons  in  the  above  cause,  and  the  service 
thereof,  and  all  proceedings  thereon,  to  be  set  aside  and  vacated,  and  the  de- 
fendant discharged. 

LAHNED  V.  GRIFFIN. 
(Circuit  Ck>urt  for  Massachusetts:  12  Federal  Reporter,  590-595.    1882.) 

Opinion  by  Colt,  J. 

Statement  oe^  Facts. — In  this  case  it  appears  that  the  defendant  was  ar- 
rested while  in  Boston,  Massachusetts,  in  attendance  before  a  commissioner 
acting  under  a  commission  issued  out  of  the  superior  court  for  Cook  county, 
Illinois,  to  take  the  depositions  of  certain  witnesses  in  a  case  pending  in  that 
court  between  the  same  parties,  and  for  the  same  cause  of  action  as  this  suit. 
The  defendant  submitted  to  the  arrest,  and  gave  bail.  The  suit  was  first 
brought  in  the  state  court  and  afterwards  duly  removed  here.  The  only 
question  now  before  the  court  is  whether  the  plea  in  abatement,  setting  up  the 
privilege  of  the  defendant  from  arrest,  can  be  sustained.  To  decide  this  we 
must  determine  —  Firsts  whether  the  defendant  was  privileged  from  arrest  at 
the  time;  seoondy  whether  his  remedy  can  be  enforced  by  a  plea  in  abatement; 
tAirdy  whether  submitting  to  the  arrest  and  giving  a  bail  bond  is  a  waiver  of 
the  privilege;  fourth,  whether  answering  to  the  merits  is  a  waiver  of  the  plea 
in  abatement. 

§  18.    What  persons  a7'e  privileged  from  arrest  or  summons^  etc. 

It  has  long  been  settled  that  parties  and  witnesses  attending  in  good  faith 
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any  legal  tribunal,  with  or  tvithout  a  writ  of  protection,  are  privileged  from 
arrest  on  civil  process  during  their  attendance,  and  for  a  reasonable  time  in 
going  and  returning.  Thompson's  Case,  122  Mass.,  428;  In  re  Healey,  53  Vt., 
694;  8.  C,  Eeporter,  April  5,  1882;  Huddeson  v.  Prizer,  9  Phila.,  65;  Ex  parte 
Hurst,  1  Wash.,  186;  Juneau  Bank  v.  McSpedan,  5  Biss.,  64;  Bridges  v.  Shel- 
don, 7  Fed.  R,  17,  43;  Person  v,  Grier,  66  N.  Y.,  124;  Bacon,  Abr., ''  Privilege, 
B.,"  2;  Meekins  v.  Smith,  1  H.  Bl.,  636;  1  Greenl.  Ev.,  §316.  And  this  protec- 
.  tion  extends  to  the  attendance  of  parties  and  witnesses  before  arbitrators, 
commissioners  and  examiners.  Spence  v.  Stewart,  3  East,  89;  Arding  v. 
Flower,  8  Term  R,  534;  Sanford  v.  Chase,  3  Cow.,  381;  U.  S.  v.  Edine,  9  S. 
.&R,  147;  Huddeson  v.  Prizer,  9  Phila.,  65;  Wetherall  -y.  Leitsinger,  1  Miles, 
237;  Bridges  v.  Sheldon,  7  Fed.  R,  17,  43;  1  Greenl.  iTv.,  §  317. 

It  is  clear,  therefore,  that"  the  defendant  was  privileged  from  arrest  at  the 
time  it  was  made.  But  whether  his  remedy  is  by.  plea  in  abatement  is  less 
free  from  doubt.  Under  the  old  English  rule  this  immunity  was  taken  advan- 
tage of  by  writ  of  privilege. 

"The  only  way  by  which  courts  of  justice  could  anciently  take  cognizance 
of  privilege  of  parliament  was  by  writ  of  privilege,  in  the  nature  of  a  super- 
sedeasj  to  deliver  the  party  out  of  custody  when  arrested  in  a  civil  suit.  .  .  . 
But  since  the  statute  of  12  William  III.,  chapter  3,  which  enacts  that  no  priv- 
ileged person  shall  be  subject  to  arrest  or  imprisonment,  it  has  been  held  that 
such  arrest  is  irregular  ab  initio,  and  that  the  party  may  be  discharged  upon 
motion,"     1  Bl.  Comm.,  166. 

The  more  modern  way  in  England  has  been  to  raise  the  question  either  by 
motion  or  by  plea  in  abatement.  Pitt's  Case,  2  Stra.,  985 ;  Cameron  v.  Light- 
foot,  2  W.  BL,  1190;  Meekins  v.  Smith,  1  H.  BL,  636;  Randall  v.  Gurney,  3 
B.  &  Aid.,  252;  Com.  Dig.,  "Abatement,"  D,  6;  1  Chit.  PL,  443;  Davis  r. 
Rendlesham,  7  Taunt.,  679. 

§  1 4.  Advantage  may  he  taken  of  the  privilege  hy  motion  or  hy  plea  in  abate- 
ment, and  the  privilege  secures  absolute  protection.     Oases  cited. 

In  this  country  the  right  of  privilege  has  been  brought  before  the  court  in 
three  ways.  By  motion:  JEx  parte  Hurst,  1  Wash.,  186;  Lyell  v,  Goodwin,  4 
McLean,  29,  41;  Juneau  Bank  v.  McSpedan,  5  Biss.,  64;  Sanford  v.  Chase,  3 
Cow.,  381;  Seaver  v.  Eobinson,  3  Duer,  622;  Harris  v,  Grantham,  Coxe  (N.  J.), 
142;  Starrett's  Case,  1  DalL,  356;  Hammerskold  v.  Rose,  7  Jones  (Law),  629; 
Ilttnter  v,  Cleveland,  1  Brev.,  168;  Henegar  v.  Spangler,  -29  Ga.,  217.  By 
habeas  corpus:  Kc  parte  McNeil,  6  Mass.,  264;  Wood  v.  Neale,  5  Gray,  538; 
May  V.  Shumway,  16  Gray,  86;  Richards  v,  Goodson,  2  Va.  Cas.,  3SL  By 
plea  in  abatement:  King  v.  Coit,  4  Day,  130;  Case  u  Rorabacher,  15  Mich., 
537;  Julio  v,  Bolles,  22  Law  Rep.,  354;  Gilbert  v.  Vanderpool,  15  Johns.,  242; 
Anderson  v.  Rountree,  1  Pin.  (Wis.),  115;  Chaflfee  v,  Jones,  19  Pick.,  261,  265; 
Hoppin  V,  Jenckes,  8  R.  L,  453. 

It  is  contended  by  the  plaintiff  that  the  common-law  privilege  of  suitors 
and  witnesses  never  extended  so  far  as  to  abate  the  suit,  however  different 
the  rule  may  be  in  case  of  membera  of  parliament,  ambassadors  and  attorneys. 

Anciently,  it  would  seem,  in  all  cases  of  privilege,  the  supersedeas  which 
was  granted  upon  a  writ  of  privilege  only  operated  to  deliver  the  party  out  of 
-custody,  "and  he  was  still  held  upon  common  baiL  Long's  Case,  2  Mod.,  181; 
Pitt's  Case,  2  Stra.,  987;  1  Bl.  Comm.,  166.  But  after  the  statute  of  12  Will- 
iam HI.,  chapter  3,  it  was  decided  in  Pitt's  Case,  2  Stra.,  987,  that  members 
of. parliamentyjor  those  entitled  to  privilege  of  parliament,  should  be  discharged 
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absolutely,  and  not  upon  common  bail.  See,  also,  Cassidy  v.  Stewart,  4  Scott, 
N.  R,  432;  40  Eng.  Com. 'Law,  450. 

The  rule,  however,  with  respect  to  suitors  and  witnesses  w^s  still  maintained, 
that  while  the  arrest  would  be  set  aside,  common  bail  must  be  filed, —  the  suit 
did  not  abate.    Cameron  v.  Lightfoot,  2  W.  Bl.,  1190. 

The  early  decisions  in  this  country  are  not  harmonious.  In  some  of  the 
older  cases  the  rule  was  followed  that  the  privilege  of  suitors  and  witnesses 
extends  no  ftirther  than  exemption  from  arrest;  that  service  by  summons  is 
legal;  and  that  in  cases  of  arrest  common  bail  must  be  filed,  or  a  general  ap- 
pearance entered.  Blight  v.  Fisher,  Pet.  C.  C,  41 ;  Hunter  v.  Cleveland,  1 
Brev.,  16;  Taft  v.  Hoppin,  Anthon,  N.  P.,  255;  Booraem  v.  Wheeler,  12  Vt., 
311;  and  the  more  recent  case  of  Bishop  v,  Vose,  27  Conn.,  1. 

In  other  cases,  however,  we  find  the  right  extended,  and  a  more  complete 
protection  afforded  suitors  and  witnesses,  the  discharge  from  arrest  being  abso- 
lute,  and  service  by  summons  held  illegal.  Hayes  v.  Shields,  2  Yeates,  222; 
Miles  V.  McCuUough,  1  Binn.,  76;  U.  S.  v.  Edme,  9  S.  &  R,  147;  Norris  v. 
Beach,  2  Johns.,  291;  Sanford  v.  Chase,  3  Cow.,  381;  Harris  v.  Orantham, 
Coxe  (N.  J.),  142. 

Whatever  may  have  been  the  earlier  view,  we  have  no  doubt  that  the  tend- 
ency in  this  country  has  been  to  enlarge  the  right  of  privilege  so  as  to  aflford 
full  protection  to  suitors  and  witnesses  from  all  forms  of  process  of  a  civil 
character  during  their  attendance  before  any  judicial  tribunal,  and  for  a  rea- 
sonable time  in  going  and  returning.  Let  us  pursue  the  subject  a  little  further. 
The  case  of  Blight  v.  Fisher,  Pet.  C.  C,  41,  decided  in  1809  by  Justice  Wash- 
ington, holdmg  that  a  service  of  summons  upon  a  witness  is  good,  is  distinctly 
overruled  in  the  later  case  of  Parker  v.  Hotchkiss,  1  Wall.  Jr.,  209,  the  court 
stating  that  the  opinion  met  with  the  approval  of  Chief  Justice  Taney  and 
Justice  Grier.  See,  also,  the  elaborate  opinion  in  Lyell  v.  Goodwin,  4  McLean, 
29,  to  the  effect  that  a  judge  about  to  start  on  his  circuit  is  not  liable  to  be 
served  with  summons,  his  privilege  being  as  extensive  as  that  of  a  suitor  or 
witness  or  juror  of  the  court.  The  same  view  is  expressed  in  Juneau  Bank  v, 
McSpedan,  5  Biss.,  64 ;  Bridges  v.  Sheldon,  7  Fed.  R,  17,  43. 

In  the  earlier  cases  in  New  York  a  distinction  was  taken  between  resident 
and  non-resident  suitors  and  witnesses.  In  the  case  of  non-residents  an  abso- 
lute discharge  was  granted.  Norris  v.  Beach,  2  Johns.,  294.  But  in  the  case 
of  residents  common  hail  had  to  be  given.    Bourse?.  Tuckerman,  7  Johns., 538. 

Referring  to  these  two  decisions,  in  Sanford  v.  Chase,  3  Cow.,  381,  the  court 
observed:  "  We  adopt  the  first  case;  the  privilege  of  a  witness  should  be  abso- 
lute." In  the  recent  case  of  Person  v.  Grier,  G6  N.  Y.,  124,  the  court  declare 
that  any  distinction  between  residents  and  non-residents  is  doubtful,  and  the 
broad  ground  is  taken  that  this  immunity  is  one  of  the  necessities  of  the  ad- 
ministration of  the  justice,  and  that  courts  would  often  be  embarrassed  if  suit- 
ors or  witnesses,  while  attending  court,  could  be  molested  with  process.  Seaver 
V.  Robinion,  3  Duer,  622;  Merrill  v.  George,  23  How.  Pr.,  331. 

The  case  of  Taft  v.  Hoppin  (1816),  Anthon,  N.  P.,  255,  which  decided  that 
the  defendant,  a  non-resident  suitor,  should  be  held  upon  common  bail,  was 
rendered  at  nw  priua,  and  in  view  of  the  prior  case  of  Norris  v.  Beach,  2 
Johns.,  294,  and  of  the  subsequent  decisions  in  the  highest  court  of  the  state, 
it  can  hardly  be  deemed  authority. 

In  Penn83^1vania,  from  an  early  period,  complete  immunity  seems  to  have 

been  extended  to  suitors  and  witnesses.    Miles  v.  MoCuUough,  1  Binn.,  77; 
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Hayes  v.  Shields,  2  Yeates,  222;  United  States  v.  Edme,  9  S.  &  R,  147; 
Holmes  v.  Nelson,  1  Phila.,  217. 

"  It  is  alike  the  privilege  of  the  person  and  the  privilege  of  the  court.  It 
renders  the  administration  of  justice  free  and  untrammeled,  and  protects 
from  improper  interference  all  who  are  concerned  in  it,"  say  the  court  in 
Huddeson  v.  Prizer,  9  Phila.,  65. 

In  New  Jersey,  also,  a  full  discharge  is  granted.  Harris  v.  Grantham,  Coxe 
(N.  J.),  142. 

In  Massachusetts  it  was  held  by  Judge  Morton  in  Julio  v.  Bolles,  22  Law 
Hep.,  354,  that  a  foreign  w^itness  was  protected  from  summons.  In  that  case 
a  plea  in  abatement  had  been  filed,  which  was  demurred  to  by  the  plaintiff. 
In  overruling  the  demurrer  the  learned  judge  observes:  "If  this  service  was 
illegal,  the  jurisdiction  fails  and  the  writ  should  be  abated." 

In  Vermont  we  are  referred  by  plaintiff's  counsel  to  the  case  of  Booraem  v. 
Wheeler,  12  Yt.,  311,  which  holds  a  plea  in  abatement  bad  in  the  case  of  a 
witness  arrested  while  attending  court;  the  court  maintaining  that  it  has 
never  been  held  that  a  man's  property  may  not  be  attached,  or  he  be  served 
with  a  summons,  while  attending  court  as  a  witness  or  suitor.  What  is 
wanted  is  that  the  suitor  or  witness  may  give  uninterrupted  attendance  at 
court;  that  this  object  is  not  secured  by  abating  the  writ,  for  the  question  may 
not  be  beard  until  long  after  the  courc  he  was  attending  had  closed  its  session. 
The  legal  object  can  be  and  always  has  been  better  secured  by  the  summary 
proceeding  of  a  motion  to  the  court  to  release  the  person  for  the  time  being,  or 
by  habeas  corpus. 

But  the  views  here  expressed  of  the  extent  of  the  privilege  of  suitors  or 
witnesses  are  clearly  inconsistent  with  the  lat^r  case  in  Vermont  of  In  re 
Healey  (1881),  53  Vt.,  694,  which  declares  a  service  by  summons  upon  a  wit- 
ness to  be  illegal.  The  court,  citing  Person  v.  Grier,  66  N.  T.,  124,  and  other 
cases,  remark:  "In  the  case  of  a  non-resident  suitor  or  witness,  the  weight  of 
authority  is  to  the  effect  that  the  immunity  is  absolute  from  the  service  of  any 
process,  unless  the  case  is  exceptional."  And  it  is  further  declared  that  if  the 
writ  had  been  made  returnable  to  that  court  it  would  have  been  dismissed 
upon  motion;  the  court  would  not  have  taken  jurisdiction  of  a  party  whose 
rijrhts  were  thus  invaded,  for  to  do  so  would  be  in  effect  a  withdrawal  of  the 
shield  and  protection  which  the  law  uniformly  gives  to  witnesses. 

Whether  this  plea  in  abatement  shall  be  sustained  or  not  turns  upon  the 

view  taken  of  the  extent  and  character  of  the  privilege  to  which  suitors  and 

witnesses  are  entitled.     If  we  adopt  the  older  and  narrower  view,  that  this  is 

wholly  the  privilege  of  the  court  rather  than  of  the  suitor,  and  therefore  a 

question  of  judicial  discretion  rather  than  of  personal  right ;  and  further,  that 

while  the  offender  may  be  punishable  for  contempt  if  the  arrest  is  made  in  the 

actual  or  constructive  presence  of  the  court, —  still  the  suitor  or  witness  can 

only  ask  to  have  the  arrest  sot  aside  upon  giving  common  bail,  or  entering  a 

general  appearance ;  then  the  suit  does  not  abate,  and  the  present  plea  is  bad. 

But  if  we  adopt  the  broader  rule,  which  it  appears  to  us  is  clearly  warranted 

by  the  more  recent  decisions  in  the  federal  and  state  courts,  and  which  in  our 

opinion  is  necessary  to  the  due  administration  of  justice,  that  this  immunity 

e^ctends  to  all  kinds  of  civil  process,  and  affords  an  absolute  protection,  then 

we  see  no  good  reason  why  a  plea  in  abatement  is  not  proper  here,  as  in  other 

cases  of  privilege  where  an  absolute  discharge  is  granted,  and  where  the  plea 

is  held  good.     See  authorities  before  cited. 
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The  plaintiff  contends  that  the  defendant  submitted  to  the  arrest,  made 
application  to  give  bail,  and  entered  into  a  bond,  and  that  this  constitutes  a 
waiver  of  his  privilege.  We  do  not  think  this  sound,  though  we  are  aware 
that  some  cases  seem  to  point  in  this  direction.  Fletcher  v.  Baxter,  2  Aiken 
(Vt),  224;  Brown  v.  Qetchell,  11  Mass.,  11,  14. 

The  question*  however,  was  directly  passed  upon  in  United  States  v.  Edme, 
9  8.  &  R,  147,  149,  and  it  was  there  decided  that  the  giving  of  a  bail-bond  is 
so  far  from  waiving  the  privilege,  that  the  court,  when  they  discharge,  will 
orderit  to  be  delivered  up  and  canceled. 

"It  is  not  esteemed  any  good  ground  for  presuming  a  waiver  of  privilege 
from  arrest,  because  the  person  takes  the  ordinary  and  most  expeditious  mode 
of  freeing  himself  from  arrest"  Eedfield,  J.,  in  Washburn  v.  Phelps,  24  Vt., 
506. 

It  appears  in  this  case  that  an  answer  to  the  merits  was  filed  with  the  plea 
in  abatement.  It  has  been  decided  that  in  Massachusetts  the  validity  of 
neither  is  affected  by  their  being  pleaded  together,  and  that  the  plea  in  abate- 
ment is  not  thereby  waived.  Fisher  v.  Fraprie,  125  Mass.,  472;  O'Loughlin  v. 
Bird,  128  Mass.,  600. 

Upon  the  whole  we  are  of  the  opinion  that  the  plea  in  abatement  should  be 
sustained.    Action  dismissed. 


§  15.  In  general. —  The  privilege  of  a  party  or  witness  to  a  suit  from  arrest  is  one  not 
merely  for  the  benefit  of  the  party  and  witness,  but  exists  for  the  purpose  of  maintaining  the 
dignity,  and  carrying  out  the  commands,  of  tne  court  which  issues  the  subpoena,  and  of  pro- 
moting public  justice;  and  the  order  of  t)ie  court  discharging  the  party  from  imprisonment 
will  be  a  concluuve  justification  of  the  sheriff  in  every  other  court,  even  in  the  court  which 
issued  the  process.    In  re  Kimball,  2  Ben.,  88. 

§  16*  It  is  not  a  eon  tempt  of  court  to  serve  a  person  while  attending  at  the  court  as  a  party 
in  a  cause,  or  as  a  witness,  with  a  summons.  This  privilege  extends  to  exemption  from 
arrest,  and  no  further.    Blight  v.  Fisher,  Pet.  C.  C,  41. 

§  17.  It  is  a  contempt  of  court,  however,  to  serve  process,  either  of  summons  or  capias,  in 
the  actual  or  constructive  presence  of  the  court*    Ibid. 

§  18.  Members  of  eongress  are  privileged  from  arrest  both  on  judicial  and  mesne  process, 
and  from  the  service  of  a  summons  or  other  civil  process  while  in  attendance  on  their  public 
duties.    Nones  v,  EdsaU,  1  Wall.  Jr.,  189. 

§  19.  Attendance  upon  congress  as  a  member  of  that  body  does  not  confer  such  '*  privilege  '* 
as  to  entitle  a  party  to  have  a  postponement  of  his  suit  as  a  matter  of  right ;  though  the  court 
may  grant  a  postponement  under  particular  circumstances,  in  its  discretion,  and  upon  terms. 
Ibid. 

§  20.  Judges. —  A  summons  was  served  on  a  judge  by  leaving  a  copy  at  his  residence.  At 
the  time  of  the  service  he  was  making  preparations  to  leave  home  on  the  same  or  the  next 
day,  to  meet  the  court  in  which  he  presided.  Held,  that  although  privileged  from  arrest 
while  in  the  performance  of  his  judicial  duties,  or  traveling  to  and  from  his  court,  he  could 
not  claim  the  privilege  against  the  service  when  at  home  and  not  about  to  set  out  on  his  judi- 
cial circuit    Lyell  v.  Goodwin,*  4  McL.,  44. 

§  21.  A  snitor  in  a  United  States  circuit  court,  residing  without  the  circuit,  is  privileged 
from  the  service  of  a  summons.  The  case  of  Blight  v.  Fisher,  decided  in  1809,  in  which  this 
privilege  was  limited  to  exemption  from  arrest,  overruled.  Parker  v.  Hotchkiss,  1  WalL  Jr., 
209. 

§  22.  The  general  rule  is  that  a  person  illegally  in  custody  at  the  suit  of  one  party  is  not 
privileged  from  arrest  at  the  suit  of  another,  unless  there  is  some  proof  of  concert  or  collusion. 
Union  Sugar  Refinery  v.  Mathiesson,  2  Cliff.,  304. 

§  28*  A  bankrupt  was  arrested  while  on  his  way  to  the  register's  office  for  the  purpose  of 
being  examined,  an  order  having  been  served  upon  him  commanding  him  to  appear  and  be 
examined.  Held,  that  the  order  was  substantially  a  subpoena,  and  that,  as  a  witness  and  as 
a  party  to  the  bankruptcy  proceedings,  he  was  privileged  from  arrest  and  entitled  to  the  pro- 
tection of  the  court.    In  re  Kimball,  2  Ben.,  88. 

g  24.  A  party  to  a  suit  having  been  discharged  from  arreat  by  reason  of  his  privilege  from 
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arrest  as  such  party  may  be  re-arrested  under  the  same  or  other  process,  whenever  the  privi- 
lege ceases.    Ibid, 

§  25.  A  petitioner  in  bankruptcy  is  privileged  from  arrest  on  civil  process  pending  the  pro- 
ceedings in  his  application  for  relief  under  the  bankruptcy  law.  United  States  v.  Dobbins,*  1 
Penn.  L.  J.,  9. 

g  26.  Petitioners  under  the  bankrupt  act  are  entitled  to  the  same  privilege  from  arrest 
given  to  other  suitors,  and  this  privilege  will  be  regarded  liberally.  Thus,  where  a  petitioner 
was  taken  on  a  oo.  sa,  while  on  his  way  to  the  commissioner's  office  on  business  connected 
with  the  petition,  held,  that  he  was  privileged  from  arrest,  although  at  the  time  of  his  arrest 
he  had  deviated  three  hundred  yards  from  the  straight  course  from  his  residence  to  the  office 
of  the  commissioner.     Ex  parte  Mifflin,*  1  Penn.  L.  J.,  146. 

§  27.  A  party  to  a  cause  depending  for  trial  is  privileged  from  arrest  durin^c  the  contin- 
uance of  the  court  at  which  the  trial  will  take  place.  This  privilege  extends  not  only  to  pre- 
vent his  arrest  when  attending  the  court,  and  when  coming  to  and  returning  from  it,  but 
while  he  is  at  his  lodgings.    Ex  parte  Hurst,*  1  Wash.,  186. 

§  28.  A  witness  is  privileged  from  arrest  for  a  reasonable  time  to  prepare  for  his  departure 
and  return  to  his  home  as  well  as  during  his  actual  attendance  upon  the  court.  But  the  priv- 
ilege does  not  extend  throughout  the  term  at  which  the  cause  is  marked  for  trial ;  nor  will  it 
protect  him  while  engaged  in  transacting  his  general  private  business  after  he  is  discharged 
from  the  obligation  of  the  subpoena.    Smythe  v.  Banks,  4  Dall.,  839. 

§  29.  A  citizen  of  another  state  who,  when  in  attendance  on  court  as  a  suitor,  has  been  sub- 
poenaed as  a  witness  in  another  case,  is  privileged  from  an  arrest  in  execution  issuing  from  a 
state  court,  while  at  his  lodgings;  and  a  sheriff  will  be  indemnified  by  an  order  of  discharge 
of  a  court  of  competent  jurisdiction.    Hurst's  Case,  4  Dall.,  987. 

§  30.  A  recommitment  of  a  debtor  upon  a  ca,  sa.  after  he  has  been  out  for  more  than  a 
year  upon  a  prison-bounds  bond  is  not  a  breach  of  his  privilege  as  a  witness  and  party,  bound 
to  attend  the  court.     EjX  parte  Bill,  3  Cr.  C.  C,  117. 

§  81.  If  an  attachment,  under  the  Maryland  act  of  1795,  chapter  56,  and  a  capias  ad  re- 
spondendum,  be  both  served  while  the  defendant  is  attending  the  court  as  a  party  in  another 
oause,  the  attachment  will  be  ordered  to  be  dissolved  upon  the  arrest  of  the  defendant  on  the 
capias,  and  the  defendant  will  be  discharged  from  the  arrest,  because  privileged  as  a  suitor 
in  another  cause.    McFerran  v.  Wherry,  5  Cr.  C.  C,  677. 


PBrVILEGED  COMMUNICATIONS. 

See  Evidence. 


PRIVILEGES  AND  IMMUNITIES. 

See  CONBTITDTION  AND  LiAWa 


PRIZE. 
See  Was. 


PROBATE  COURTS. 
See  Ck>usTS. 


PROBATE  OF  WILL. 

See  Estates  of  Decedents. 
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PKOCESS. 

See  Writs. 


PROCLAMATIONS  BY  THE  PRESIDENT.  • 

See  OOYBRNHBNT;  WaB. 


PRODUCTION  OF  BOOKS  AND  PAPERS. 

See  Eyidsnce;  Pkactice;  Revenue. 


PROFERT. 
See  Pleading. 


PROHIBITION. 
See  Writs. 


PROMISSORY  NOTES, 
See  BiLZ^s  and  Notjis. 


PROPERTY. 

g  1.  Id  general, —  Property  is  everything  which  has  an  exchangeable  value,  and  the  right 
of  property  includes  the  power  to  dispose  of  it  according  to  the  will  of  the  owner.  Labor  is 
property,  and  as  such  merits  protection.    Parrott*s  Chinese  Case,  6  Saw.,  849. 

§  2.  Sitos. —  Personal  property  is  presumed  to  follow  the  person,  and  in  actions  for  person- 
alty the  lex  domicilii,  and  not  the  lex  loci  rei  aitce,  as  in  cases  of  real  or  immovable  property, 
governs.    Benton  v.  United  SUtes.* 5  Ct.  CI,  692. 

§  S.  The  fiction  of  law  that  the  domicile  of  the  owner  draws  to  it  the  personal  estate  which 
he  owns,  wherever  it  may  happen  to  be  located,  yields  whenever  it  is  necessary  for  the  pur- 
pose of  justice  that  the  actual  sittie  of  the  thing  should  be  examined ;  and  always  yields  to 
laws  for  attaching  the  estates  of  non-residents,  because  such  laws  necessarily  assume  that 
property  has  a  situs  entirely  distinct  from  the  owner's  domicile.  Personal  property  situated 
in  Illinois  was  mortgaged  in  New  York.  Two  days  later,  before  the  mortgage  could  be  re- 
corded in  Illinois,  the  property  was  attached  and  sold  under  process  issued  out  of  a  court  of 
the  latter  state.  Held,  that  as  the  laws  of  Illinois  required  a  mortgage  to  be  recorded,  the 
attachment  proceedings  took  precedence  of  the  mortgage,  although  by  the  laws  of  New  York 
no  record  of  the  mortgage  conveyance  was  necessary  to  its  validity  as  against  third  persons. 
Green V.  Van  Buskirk,  7  Wall.,  139. 

g  4.  Where  personal  property  is  sold  under  attachment  proceedings  instituted  in  the  state 
where  the  property  is  located,  the  liability  of  the  property  in  such  proceedings  must  be  de- 
termined solely  by  the  law  of  that  state,  although  the  owner  of  the  property  as  well  as  the 
other  claimants  are  domiciled  in  another  state ;  and  where,  in  another  state,  a  suit  is  instituted 
growing  out  of  the  attachment  proceedings,  the  law  of  the  state  where  such  proceedings 
were  bad  most  determine  their  effect,  and  the  title  to  the  property  thereunder.  Green  v.  Van 
Buakirk,  5  Wall.,  807. 
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§  5.  A  conveyance  of  personal  property  by  deed  in  trust,  which  deed  was  duly  recorded  in 
the  state  where  all  the  parties  resided,  and  was  valid  by  the  laws  of  that  state,  is  sufficient  to 
protect  the  title  thereto  against  subsequent  creditors  of  or  purchasers  from  the  grantor,  al- 
though the  parties  to  the  deed  have  removed  to  another  state,  taking  the  property  with  them. 
Bank  of  the  United  States  v,  Lee,  18  Pet.,  107. 

§  0.  Personal  property  has  no  locality.  The  law  of  the  owner*8  domicile  is  to  determine  the 
validity  of  the  transfer  or  alienation  thereof,  unless  there  is  some  positive  or  customary  law 
of  the  country  where  it  is  found  to  the  contrary.  Hence  an  assignment,  lawful  and  regular 
in  the  state  where  made,  of  personal  property  in  another  state,  will  bind  all  persons  who 
have  notice  of  it.     Black  v,  Zacharie,  8  How.,  483. 

§7.  PerBonalty. —  Unchallenged  and  continued  possession  of  personal  property,  with  a 
claim  of  title  to  it,  is  prima  facie  evidence  of  ownership.  Grossmeyer  v.  United  States,*  4 
Ct.  CI.,  1. 

§  8.  Where  a  party  held  undisturbed  possession  of  personal  property  for  two  years  before 
the  same  was  captured  by  the  military  forces  of  the  United  States,  held^  to  be  a  sufficient 
proof  of  ownership  in  an  action  under  the  **  abandoned  or  captured  property  act"  (12  Stat,  at 
Large,  820).     Geilfuss  v.  United  States,*  4  Ct.  CL,  478. 

§  9.  Where  several  persons  reside  together,  and  have  a  joint  possession  of  property,  the 
law  casts  the  actual  possession  upon  the  legal  owner.     Lenox  v,  Notrebe,  Hemp.,  225. 

§  10.  A  membership  in  an  *'  Exchange,"  a  corporation  organized  for  the  purpose  of  advanc- 
ing the  interests  of  trade,  etc.,  with  the  power  of  holding  property  to  a  certain  amount  for 
the  purppses  of  the  Asociation,  is  property  which  passes  to  the  assignee  in  bankruptcy  under 
sections  5044  and  6046,  R.  S.  U.  S.,  and  which  the  creditors  of  the  bankrupt  are  entitled  to 
have  applied  to  the  payment  of  their  debts.     In  re  Warder,  10  Fed.  R.,  275. 

§  11.  A  whale  killed  and  taken  into  complete  possession  is  the  property  of  the  taker.  And 
where  a  whale  after  being  killed  was  anchored  by  the  taker,  and,  having  drifted  from  its  an- 
chorage, was  found  by  other  parties,  with  the  anchor  still  attached,  and  by  them  appropri- 
ated, held,  that  the  original  taker  might  maintain  an  action  for  the  value  of  the  whale  as  his 
property.     Bartlett  v.  Budd,  2  Low.,  223. 

§  12.  A  lease  for  ninety-nine  years,  renewable  forever,  by  the  common  law  is  only  a  chattel. 
McLean  t\  Rockey,  8  McL.,  285. 

g  18.  Movable  property  of  railroad  company.— Under  the  Illinois  constitution  of  1870,  the 
rolling  stock  and  other  movable  property  of  railroads  is  personal  property;  but  this  does  not 
affect  the  rule  of  equity  declared  in  the  case  of  Pennock  r.  Coe,  23  How.,  117,  to  the  effect 
that  whenever  a  mortgage  is  made  by  a  railroad  company  to  secure  bonds,  and  the  mortgage 
includes  all  present  and  after-acquired  property,  as  soon  as  the  property  is  acquired  the  mort- 
gage operates  upon  it.    Scott  v.  Clinton  &  Springfield  Railroad  Co.,  0  Bias.,  529. 

g  14.  An  inchoate  title  to  lands  is  property,  and  comes  within  the  scope  of  the  clause  in  the 
treaty  ceding  Louisiana  to  the  United  States,  declaring  that  the  rights  of  the  inhabitants  *'of 
the  ceded  territory  shall  be  maintained  and  protected  in  the  free  enjoyment  of  their  liberty, 
property,*'  etc.    Delassus  v.  United  States,  9  Pet.,  117. 

§  15.  **6ood  will,"  as  property,  may  adhere  to,  or  spring  out  of,  corporeal  property,  but  no 
corporeal  property  can  adhere  to  it  as  an  incident.     Sheldon  v.  Houghton,  5  Blatch.,  285. 

§  16.  *'  Qood  will,"  resting  upon  no  legal  foundation  other  than  a  '*  courtesy  of  the  trade,** 
is  not  property  within  the  meaning  of  the  law.  Accordingly  where  a  bill  in  equity  alleged 
that  *'  by  the  custom  of  the  trade  of  booksellers  and  publishers  in  the  United  States,  when 
any  person  or  firm  engaged  in  that  business  has  undertaken  the  publication  and  sale  of  a 
book  not  the  subject  of  statute  copyright,  and  has  actually  printed  and  offei-ed  an  edition  of 
such  book  to  the  public  for  sale,  other  pei-sons  and  firms  in  the  same  trade,  having  respect 
to  the  trade  priority  so  acquired  in  the  publication  and  sale  of  such  book,  refrain  from  enter- 
ing into  competition  with  such  publisher  by  publishing  such  book  in  a  rival  edition,'*  held, 
that  by  reason  of  the  above  custom,  if  such  existed,  the  publication  of  such  l)ook  did  not 
become  a  *'  good  will"  in  the  hands  of  the  person  or  firm  so  first  publishing  the  same.     Ibid. 

§  17.  Where  a  will  directs  land  to  be  sold  and  turned  into  money,  or  money  to  be  em- 
ployed in  the  purchase  of  land,  courts  of  equity  in  dealing  with  the  subject  will  consider  it 
that  species  of  property  into  which  it  is  directed  to  be  converted.  Peter  v,  Beverly,  10  Pet, 
532. 

^  18.  No  exception  to  the  rule,  that  land  directed  to  be  sold  and  turned  into  money  is  con- 
sidered as  money  from  the  death  of  the  testator,  arises  because  the  period  of  sale  is  remote, 
and  the  conversion  cannot  be  made  until  the  time  arrives.  The  rule  also  applies  to  a  bequest 
of  the  proceeds  of  the  land  to  a  residuary  legatee,  unless  he  has  made  an  election  to  con- 
sider the  proceeds  as  land.    Rinehart  t?.  Harrison,  Bald.,  177. 

g  19.  "Where  a  testator  by  his  will  devised  his  real  estate  to  his  executors,  and  directed  them 
to  apply  the  rents  and  profits  to  specific  purposes  untU  the  happening  of  a  certain  event,  and 
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then  to  sell  it  and  divide  the  proceeds  among  certain  residuary  legatees,  held,  that  the  real 
estate  is  in  equity  to  be  considered  as  money,  from  the  death  of  the  testator,  for  all  the  pur- 
poses of  the  will ;  and  tliat  if  any  of  the  residuary  legatees  who  were  alive^  and  capable  of 
taking  at  the  death  of  the  testator,  die  before  the  time  of  sale,  their  shares  go  to  their  next  of 
kin  as  personal  property.     Reading  v.  Black  well,  Bald.,  166. 

§  20.  A  clause  in  a  will  was  as  follows:  **  I  give  and  bequeath  to  my  brother  T.  C,"  an  alien, 
"  aU  the  proceeds  of  my  estate,  real  and  personal,  which  I  have  herein  directed  to  be  sold,  to 
be  remitted  to  him  accordingly  as  the  payments  are  made,"  etc.  Held,  that  the  legacy  given 
to  T.  C.  was  to  be  considered  as  a  bequest  of  personal  estate,  which  he  was  capable  of  taking 
for  his  own  benefit,  though  an  alien.    Craig  v,  Leslie,  8  Wheat.,  563. 

§21.  Conquered  or  ceded  territory. — Although  a  sovereign  who  acquires  an  inhabited 
territory  acquires  full  dominion  over  it,  this  dominion  is  never  supposed  to  divest  the  vested 
rights  of  individuals  to  property.  The  people  change  their  sovereign,  but  their  right  to  prop* 
erty  remains  unaffected  by  the  change.    Delassus  v.  United  States,  9  Pet.,  117. 


PEOTEST. 

See  Bills  and  Notes. 


PROVISIONAL  COURTS  AND  GOVERNMENTS. 

See  Waiu 


PROXIMATE  CAUSE. 

See  Damages;  Tort9. 


PUBLICATION. 

See  Whits. 


PUBLIC  ENEMY. 

See  Carbiebs;  Wab. 


PUBLIC  LANDS. 

See  Land. 


PUBLIC  LAW. 

See  CONBTITUTIOK  AKD  LAWS;  WAB, 


PUBLIC  MONEY. 

See  Government;  Officers. 
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PUBLIC  POLICY. 
See  Constitution  and  Laws. 


PUBLIC  PEINTING. 

§  1.  The  commissioner  of  patents  communicated  to  the  senate  a  portion  of  his  annual 
report,  and  on  the  ensuing  day  the  same  communication  was  made  to  the  house  of  repre- 
Bentatives.  Each  house  having  ordered  it  printed,  the  printing  was  assigned  to  A.  Shortly 
afterwards  the  other  portion  of  the  report  was  sent  to  both  houses,  and  both  of  them,  on  the 
same  day,  ordered  it  to  be  printed,  and  the  printing  of  it  was  given  to  B.  Held,  that  whether 
the  two  portions  of  the  report  constituted  one  document,  and  which  house  passed  the  order 
first,  were  questions  requiring  the  exercise  of  judgment  and  discretion  in  the  superintendent 
of  public  printing,  who  had  something  more  than  a  ministerial  duty  to  perform,  and  that  a 
writ  of  mandamus  would  not  lie  to  compel  him  to  deliver  the  report  to  A.  United  States  v. 
Saeman,  17  How.,  225. 

§  2.  The  government  printing  office  is  not  a  bureau  of  any  of  the  executive  departments ; 
hence  the  employees  of  that  office,  not  being  specially  enumerated,  are  not  included  in  the 
resolution  of  February  28,  1867  (14  Stat,  560),  and  consequently  are  not  entitled  to  additional 
compensation  under  that  resolution.    United  States  v.  Allison,  1  Otto,  803. 


PUBLIC  RECORDS. 

§  1.  Bight  to  copy  of. —  Patents  are  public  records,  of  the  contents  of  which  all  persons  are 
bound  to  take  notice.  Hence,  any  person  is  entitled  to  a  copy  of  a  patent  on  making  proper 
application  and  tendering  the  proper  fees.     Boyden  v,  Burke,  14  How.,  575. 

§  2.  Any  one  who  will  pay  the  fees  is  entitled  to  copies  of  public  records;  but  if  his  demand 
for  them  is  accompanied  by  insulting  language,  it  may  be  refused,    ibid. 

§  8.  But  where  a  second  demand  is  made  in  a  proper  manner,  unaccompanied  with  any 
insulting  missive,  the  government  official  is  not  justified  in  refusing  such  demand  on  account 
of  the  former  misconduct  of  the  applicant,  or  to  enforce  an  apology  by  withholding  his  rights. 
Ibid. 


PUEBLO  LANDS. 

See  Land. 


PUIS  DAEEEIN  CONTINUANCE. 

See  Pleading. 


PUNISHMENTS. 
See  Constitution  and  Laws;  Crdces. 


PURSER  OF  THE  NAVY. 

See  Febs;  Officers;  War. 
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§§1-6. 


PLEADING.* 

[For  averments  of  citiseuship,  see  Coortb.] 


L  Pleading  at  Law,  §§  1-1133. 

1.  Declaration,  %§  1-488. 

a.  In  General,  ^  1-136. 

&.  Certainty  and  Sufficiency, 

8§  187-321. 
e.   Written  Instruments,  g§  822- 

419. 
d.  Statutes,  ^§  420-488. 

2.  Plea,  §§  484-945. 

a.  In  General,  §§  484-649. 

b.  General  Issue,  §:)  650-733. 

c.  Special  Pleas  in  Bar,  §§  733-878. 

d.  Puis  Darrein  Continuance, 

§g  879-890. 

e.  Dilatory  Pleas,  §§  891-945. 
8.  Demurrer,  g§  946-1069. 

4.  Replication  and  Subsequent  Plead- 

ings,    Issue,  g§  1U60-1101. 

5.  Profert  and  Oyer,  g^  1102-1183. 
II.  Pleading  in  Equity,  §§  1188-1709. 

1.  Bin    Cross-bill,  §§  1133-1344. 


IL  Pleading  in  Eqittty  —  continued. 
2.  Demurrer,  g§  1345-1420. 
8.  Pfea,  ^  1421-1496. 

4.  Answer,  g§  1497-1665. 

5.  Replication,  ?%  1666-1683. 

6.  Supplemental  Pleadings,    Bill  and 

Answer,  g§  1684-1709. 
m.  Pleading  in  Admiralty,  g§  1710^1916. 

1.  In  General,  §§  1710-1722. 

2.  Libel     Cross-libeL     Information, 

§§  1723-1838. 
8.  Plea,  g§  1889-1845. 
4.  Answer,  §§  184^1906. 
6.  Replication  and  SupplementaJ 
Pleadings,  §§  1907-1916. 
rv.  Admissions  in  Pleading,  §§  1917-1929. 
V.  Errors  and   Defects    in  Pleading. 
W  aiveb.   Aider  by.  Verdict,  g§  1930- 
2082. 
VL  Amendments,  §§  2083-2180. 
VIL  In  General,  §§  2181-2165. 


1.  Pleading  at  Law. 
1.  The  Declaration. 

a.  In  General. 

Summary—  Variance  between  urit  and  declaration,  §  1.—  Venue  for  trial  sufficient,  §  2.— 
Venue  necessary  for  every  material  fact,  §  3. —  Venu^  in  margin  sufficient,  §  4. —  Example 
of  good  venue,  §  5. —  Count  in  wrong  form  of  action,  §  6. —  Proper  joinder  of  count  improp- 
erly frarned,  %1,—  Averm/ent  of  fact  of  partnership  not  always  nexxssary,  §  8. —  Money 
had  and  received  against  joint  defendants,  §  9. —  Trover  against  joint  defendants,  §  10. — 
Joinder  of  causes  by  ^plaintiff  in  two  capacities,  §g  11, 12. —  Facts  within  judicial  notice  not 
averred,  §  X^-^Want  of  formal  conclusion,  §  14. — Averment  of  act  by  agent,  g  15. — Sur- 
plusage, g  16. — Assumpsit  on  an  agreement  improperly  sealed,  g  11.^  Averment  of  citi- 
zenship at  time  of  filing  declaration,  g  18. —  Averment  of  title  to  note  in  suit,  §  19. —  In 
suit  on  note  allegation  of  demand  at  place  of  payment  not  necessary,  g  20. —  Distinction 
between  declarations  in  debt  and  in  assumpsit,  §  21. —  Declaration  for  infringement  of 
patent,  §  23. —  Setting  out  instrument  declared  on,  §  23. —  Joinder  of  torts  in  one  count, 
g  24. —  Informality  in  conclusion  for  damages,  §  25. 

g  1.  A  Tariance  between  writ  and  declaration  should  be  objected  to  by  plea  in  abatement, 
and  after  a  plea  of  the  general  issue  it  is  too  late  for  the  defendant  to  take  the  objection  or 
for  the  court  to  notice  it.     McKenna  r.  Fisk,  gg  26,  27. 

g  2.  In  a  transitory  action  it  is  not  necessary  to  lay  in  the  declaration  the  true  venue,  and 
under  a  scilicet  tl^e  venue  for  trial.    It  is  sufficient  simply  to  lay  the  venue  for  trial.    Ibid, 

g  S.  A  venue  is  necessary  for  every  material  traversable  fact;  but  where  none  is  laid  in  the 
declaration  the  venue  in  the  margin  will  be  sufficient.     Cocke  v,  Kendall,  g§  28,  29. 

g  4.  A  venue  is  a  formal  rather  than  substantial  part  of  the  declaration  in  a  transitory 
action,  and  may  appear  in  the  margin  as  weU  as  in  the  declaration  itself.  Cage  v,  Jeffries, 
gg  80-82, 

g  5.  A  declaration  on  a  note  dated  at  Cincinnati,  which  described  the  note  as  dated  at  Cin* 
cinnati,  in  the  state  of  Ohio,  to  wit,  at  Indianapolis,  in  the  state  of  Indiana,  is  good,  as  the 
words,  '*in  the  state  of  Ohio/*  may  be  rejected  as  surplusage.  Especially  is  this  true  when 
it  is  proved  that  Cincinnati  is  in  the  state  of  Ohio.    Drake  r.  Fisher,  gg  83,  84. 


*  Edited  by  Frank  A  Farnham.  Esq.,  of  Boston,  Massachusette. 
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§  6.  A  count  in  assumpsit  upon  a  writing  obligatory  is  bad,  as  debt  or  covenant  would  be 
the  appropriate  remedy.     French  v.  Tunstall,  §§  85,  80. 

§  7.  Such  a  count,  however,  is  still  assumpsit,  and  may  be  joined  with  a  good  count  of  the 
same  kind  without  producing  a  misjoinder  of  actions.    IbicL 

§  8.  The  averment  of  the  fact  of  partnership  is  unnecessary  when  the  instrument  declared 
on  shows  a  joint  liability  of  the  defendants.    Davis  t*.  Abbott,  §  87. 

§  9.  A  declaration  for  money  had  and  received  against  joint  defendants  must  show  that 
the  money  was  received  by  them  jointly.    Simmons  v.  Spencer,  §§  88,  39. 

§  10.  A  declaration  in  trover  against  joint  defendants  for  money  received  and  converted  to 
their  own  use  may  be  maintained  only  by  showing  that  the  money  received  and  converted  in 
turn  by  the  various  defendants  was  the  identical  money  belonging  to  the  plaintiff.    Ibid, 

§  11.  Joinder  of  causes  of  action  by  a  plaintiff  in  his  personal  and  in  his  official  capacity  is 
a  fatal  defect  at  any  stage  of  the  suit.    Picquet  v.  Swan,  §§  40-42. 

§  12.  A  plaintiff  is  suing  in  his  official  capacity  as  administrator  when  the  statement  of  his 
right  of  action,  arising  under  French  law,  taken  in  connection  with  the  French  law,  shows 
that  his  right  of  action  is  only  as  administrator.    Ibid, 

§  18.  A  declaration  depending  upon  provisions  of  a  municipal  charter  need  not  set  out  the 
charter,  as  the  latter  is  within  the  judical  notice  of  the  court.    Fauntleroy  v,  Hannibal,  g  48. 

§  14.  Want  of  a  formal  conclusion  to  the  damage  of  the  plaintiff  is  not  an  open  question 
on  error.     Bank  v,  Guttschlick,  §§  44-48. 

§  15.  An  allegation  that  a  bank  made  an  agreement  **  through  the  president  and  cashier  " 
is  sufficient  without  showing  their  authority.    Ibid, 

§  16.  Where  the  cause  of  action  is  a  refusal  to  convey  lands,  allegation  in  the  declaration 
that  plaintiff  was  evicted  will  be  treated  as  surplusage.    Ibid, 

§  17.  Assumpsit  will  lie  against  a  bank  on  aYi  agreement  sealed  not  with  the  corporate  seal, 
but  with  that  of  the  president  and  cashier.    Ibid, 

§  18.  Averment  that  plaintiff  is  a  citizen  of  a  certain  state  is  sufficient  without  averring 
that*he  was  when  the  writ  was  brought.     Thompson  v.  Cook,  g§  49-52. 

§  19.  Where  title  to  a  note  was  derived  through  a  firm  it  is  not  necessary  to  aver  the  names 
of  the  partners.    Ibid. 

§  20.  When  the  note  sued  on  is  payable  at  a  certain  place  the  declaration  need  not  allege 
that  a  demand  was  there  made.    Ibid, 

g  21.  A  declaration  in  debt  upon  a  simple  contract  should  describe  the  subject-matter  of  the 
debt  as  in  assumpsit,  and  should  aver  that  the  defendant  agreed  to  pay.  The  use  of  the 
word  promised  would  be  bad,  as  this  word  is  indicative  of  assumpsit,  and  in  assumpsit  a 
breach  is  to  be  alleged,  while  in  debt  it  is  not.    Metcalf  v,  Robinson,  g  58. 

§  22.  A  declaration  on  an  infringement  of  a  patent  need  not  aver  when  the  patent  was 
made,  nor  to  whom  the  application  was  made,  nor  that  the  commissioner  had  authority  to 
grant  the  patent.     Wilder  v,  McCJormick,  g§  54-59. 

§  28.  A  declaration  purporting  to  set  out  an  instrument  according  to  its  import  and  effect^ 
and  really  setting  it  out  in  its  words  and  figures,  is  not  thereby  defective.    Ibid, 

g  24.  Several  torts  of  one  kind  may  be  properly  joined  in  one  count.    Ibid, 

g  25.  A  declaration  commencing  in  case,  and  concluding  with  a  demand  for  actual  damages, 
is  good.    Ibid, 

[Notes,—  See  §§  60-180.] 

McKENNA  V.  FISK. 
(1  Howard,  241-250.    1848.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 
Opinion  by  Mr.  Justice  Wayne.  # 

Statement  of  Facts. —  The  declaration  in  this  case  contains  three  counts. 
It  is  alleged  in  the  first  and  third  that  the  defendant,  with  force  and  arms,  in 
the  county  of  Washington,  seized,  took,  detained  and  destroyed  the  goods  and 
chattels  belonging  to  the  plaintifiF,  and  also  the  shanty  or  storehouse  in  which 
the  goods  were  found,  of  the  value  of  $2,000,  The  only  difference  in  the 
counts  is  in  the  specification  of  the  goods  destroyed.  In  the  second  count  the 
defendant  is  charged  with  having,  with  force  and  arms,  in  the  county  of  Wash- 
ington, broke  and  entered  a  certain  other  shanty  or  temporary  storehouse  of 
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the  plaintiflf,  situate  and  being  in  the  county  of  Washington.    The  defendant 
pleaded  not  guilty,  and  issue  was  joined  on  that  plea. 

The  plaintiff,  on  the  trial,  in  support  of  his  case,  offered  evidence  to  prove 
that  the  defendant,  with  a  large  force  of  armed  men,  came  to  the  storehouse 
or  shanty  of  the  plaintiff  in  Alleghany  county,  Maryland,  entered  into  the 
same,  and  took  and  carried  away  the  goods  and  chattels  stated  in  the  declara- 
tion, etc.,  and  other  evidence  was  offered  to  show  the  value  of  the  goods.  The 
court  refused  to  permit  the  evidence  to  be  given  to  the  jury.  Upon  an  excep- 
tion to  this  ruling  the  case  is  now  before  this  court. 

§  26*  A  plea  of  ^^  not  guilty  ^^  in  an  action  of  trespass  waives  a  variance  h^ 
tween  the  writ  and  the  declaration. 

It  was  first  urged  in  argument  that  as  the  original  writ  in  the  case  declared 
that  the  defendant,  with  force  and  arms,  etc.,  broke  into  the  storehouse  of  the 
plaintiff,  etc.,  it  was  such  a  declaration  of  the  nature  of  the  complaint  which 
the  defendant  was  required  to  answer  that  it  must  be  considered  as  the  gist  of 
each  count,  and  that  there  was  such  a  variance  between  the  counts  and  the 
writ  that  it  would  abate  the  writ.  Admit  that  this  fault  exists,  and  that  the 
nature  of  the  plaintiff^s  demand  must  be  mentioned  in  the  writ,  that  the  de- 
fendant may  know  before  he  appears  in  court  the  kind  of  complaint  he  is 
required  to  answer,  and  that  the  declaration  afterwards  filed,  or  the  writ,  or 
both,  shall  be  deficient  in  some  legal  requisite,  or  shall  contain  irregularity,  in- 
formality or  mistake  which  would  abate  the  writ,  the  defendant  is  not  here  in 
a  situation  to  avail  himself  of  the  fault.  He  has  pleaded  not  guilty.  This  plea 
refers  to  the  counts  and  not  to  the  writ.  It  puts  the  plaintiff  to  prove  the 
material  allegations  in  his  declaration,  and  the  defendant  assumes  by  it  to 
contest  them.  To  allow,  then,  a  defendant,  after  the  general  issue  has  been 
pleaded,  to  avail  himself  of  any  defect  or  mistake  in  the  writ,  or  variance  or 
repugnancy  between  the  count  and  the  writ,  would  be  not  to  try  the  cause  at 
issue,  but  would  have  the  effect  to  take  it  from  the  jury  and  to  place  it  before  the 
court  upon  a  point  of  pleading  which  has  not  been  pleaded,  and  which  is  un- 
connected with  the  merits  of  the  cause.  Such  mistakes,  either  in  the  writ  or 
in  a  variance  between  the  count  and  the  writ,  must  be  taken  advantage  of  by 
a  plea  in  abatement.  And  if  the  mistake  or  fault  is  apparent  on  the  face  of  the 
declaration,  such  as  a  misstatement  of  the  cause  of  action,  it  will  bea  good  cause 
of  demurrer.  3  Black.  Com.,  301 ;  Com.  Dig.,  Abatement,  G.,  L,  8 ;  Willes;  410 ; 
1  Show.,  91;  1  Salk.,  212;  Duvall  v.  Craig,  2  Wheat.,  45,  55.  The  case,  then, 
is  not  in  a  condition  to  enable  the  defendant  to  avail  himself  of  the  objection. 
But  is  there  any  such  variance  in  this  case?  We  think  not.  The  writ  men- 
tions a  trespass  with  force  and  arms  upon  the  storehouse  of  the  plaintiff,  and 
the  seizure  and  destruction  of  goods.  This  puts  the  defendant  in  possession  of 
the  complaint  against  him,  or  what  he  will  be  required  to  answer  before  he 
appears  in  court.  It  is  but  the  commencement  of  the  suit,  and  is  sufficient  if 
it  advises  the  defendant  of  the  cause  of  action,  without  those  particulars  which 
must  be  set  out  in  the  declaration,  which,  when  filed,  gives  the  defendant  an 
opportunity  to  use  any  of  those  defenses  or  pleas  to  which  he  may  he  entitled 
by  the  rules  of  pleading. 

§  27.  Trespass  to  personal  property  is  a  local  action^  and  venue  for  trial  only 

need  he  laid. 

It  was  also  urged  that  the  venue  laid  in  each  of  the  counts  was  so  imperfect 
that  the  evidence  offered  could  not  be  received  to  support  either  of  them. 
That  it  could  not  be  received  under  the  second  coant,  for  that  was  qtmre 
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clausum  /regit  in  the  county  of  Washington,  and  the  evidence  proved  a  local 
trespass  within  another  jurisdiction  or  sovereignty;  and  that  it  could  not  be 
received  under  the  first  and  third  counts,  because,  though  they  might  be  counts 
for  transitory  causes  of  action,  it  was  necessary  to  lay  a  venue  where  the  tres- 
pass was  committed  with  a  scilicet^  to  let  in  the  evidence  at  any  other  place  of 
trial.  The  evidence  oflfcred  as  to  the  local  count  was  certainly  not  competent; 
but  that  is  because  the  venue  is  local,  and  cannot  be  changed  into  any  other 
county  than  where  the  trespass  to  the  realty  was  done,  and  never  can  be  car- 
ried out  of  the  sovereignty  in  which  the  land  is.  But  it  is  an  established  rule 
that,  in  transitory  actions,  a  venue  is  only  necessary  to  be  laid  to  give  a  place 
for  trial.  Such  a  venue  is  indispensable ;  for  without,  it  would  not  appear  in  what 
county  the  trial  was  to  take  place,  nor  could  a  jury  be  summoned  to  try  the 
issue.  Com.  Dig.,  Pleader,  C,  20;  1  Cowp.,  176,  177;  5  Term  R.,  620;  2  Lev., 
227;  Bacon's  Ab.,  Venue,  C;  3  Term  R,  378.  The  venue  for  trial  is  a  legal 
fiction  devised  for  the  furtherance  of  justice  and  cannot  be  traversed.  So 
that  if  A.  becomes  indebted  to  B.,  or  commits  a  tort  upon  his  person,  or  upon 
his  personal  property  in  Paris,  an  action  in  either  case  may  be  maintained 
against  A.  in  England,  if  he  is  there  found,  upon  a  declaration  alleging  a  cause 
of  action  to  have  occurred  in  an  English  county,  in  which  the  action  is  laid, 
without  taking  notice  of  the  foreign  place.  1  Cowp.,  177-179.  Lord  Mansfield 
said:  But,  as  to  transitory  actions,  there  is  not  a  color  of  doubt  but  that  any 
action  which  is  transitory  may  be  laid  in  any  county  in  England,  though  the 
matter  arises  beyond  the  seas.  Mostyn  v.  Fabrigas,  1  Cowp.,  161.  In  Doul- 
son  V.  Matthews  and  another,  4  D.  &  East,  503  (a  case  in  all  its  particulars  like 
this),  which  was  an  action  for  entering  the  plaintiff's  house  in  Canada,  and 
expelling  him,  and  in  which  there  was  a  count  for  taking  away  his  goods, 
Lord  Kenyon  nonsuited  the  plaintiff  because  the  first  count  was  local,  and  be- 
cause he  had  not  supported  his  second  count  by  proof.  BuUer,  J.,  also  said: 
It  is  now  too  late  for  us  to  inquire  whether  it  was  wise  and  politic  to  make 
a  distinction  between  transitory  and  local  actions;  it  is  sufficient  for  the  courts 
that  the  law  has  settled  the  distinction,  and  that  an  action  quare  clausum 
/regit  is  local.  We  may  try  actions  here  which  are  in  their  nature  tran- 
sitory, arising  out  of  a  transaction  abroad,  but  not  such  as  are  in  their  nature 
local.  In  Rafael  v.  Verelst,  2  W.  Black.,  1055,  which  was  a  trespass  committed 
in  the  dominions  of  a  foreign  prince,  De  Grey,  C.  J.,  said:  Crimes  are  in  their 
nature  local,  and  the  jurisdiction  of  crimes  is  local.  And  so  as  to  the  rights 
of  real  property,  the  subject  ^eing  fixed  and  immovable.  But  personal  in- 
juries are  of  a  transitory'  nature  and  sequxmtur  /orum  reu  And  though  in 
all  declarations  of  trespass  it  is  laid  contra  pacem  regis,  yet  that  is  only  mat- 
ter of  form  and  not  traversable.  The  same  doctrine  in  respect  to  local  and 
transitor}'^  actions  has  been  repeatedly  affirmed  in  the  courts  of  the  states  of 
this  Union.  1  Stra.,  6-^6 ;  2  W.  Black.,  1070 ;  1  Cowp.,  176 ;  4  Term  Rep.,  503- 
507;  Cowp.,  587;  6  East,  598,  599;  Com.  Dig.,  Action,  177;  1  Cowp.,  161, 177, 
178,  184,  344;  2  II.  Black.,  145,  ICl;  Co.  Litt.,  a,  n.  1;  3  Term  Rep.,  616;  7 
Term  Rep.,  243;  1  Saund.,  n.  2;  Glen  v,  Hodges,  9  Johns.,  67;  Gardner  v, 
Thomas,  14  Johns.,  134.  It  then  appears  from  our  books  that  the  courts  in 
England  have  been  open  in  cases  of  trespass  upon  real  property  to  foreigners 
as  well  as  to  subjects,  and  to  foreigners  against  foreigners  when  found  in  Eng- 
land, for  trespasses  committed  within  the  realm  and  out  of  the  realm,  or  within 
or  without  the  king's  foreign  dominions.  And  it  also  appears  from  the  author- 
ities which  have  been  cited,  that  in  a  transitory  action  of  trespass  it  is  only 
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necessary  to  lay  a  venue  for  a  place  of  trial,  and  that  such  venue  is  good 
without  stating  where  the  trespass  was  in  fact  committed,  with  a  scilicet  of 
the  county  in  which  the  action  is  brought. 

The  courts  in  the  District  of  Columbia  have  a  like  jurisdiction  in  trespass 
upon  personal  property  with  the  courts  in  England  and  in  the  states  of  this 
Union,  and,  in  the  absence  of  statutory  provisions  in  the  trial  of  them,  must 
apply  the  same  common-law  principles  which  regulate  the  mode  of  bringing 
such  actions,  the  pleadings,  and  the  proof.  It  is  our  opinion  that  the  excep- 
tion taken  by  the  plaintiff  to  the  ruling  of  the  court,  in  respect  to  the  evidence 
excluded,  must  be  sustained,  and  we  direct  the  cause. to  be  remanded  for  fur- 
ther proceedings. 

COCKE  V.  KENDALU 
(Superior  Court  of  Arkansas  Territory:  Hempstead,  236-288.     1884.) 

Opinion  of  the  Coukt. 

STATEBfENT  OF  Facts. —  This  casc  comes  up  on  a  writ  of  error  to  the  Pulaski 
circuit  court.  The  principal  grounds  relied  upon  for  the  reversal  of  the  judg- 
naent  in  the  court  below  are:  1.  That  there  is  no  place  or  venue  stated  in  the 
declaration  where  the  assignment  of  the  writing  declared  upon  was  made. 
2.  That  the  judgment  is  rendered  for  federal  mon^,  when  it  should  have 
been  for  lawful  money  of  Virginia.  3.  That  the  judgment  is  for  more  than 
was  due.  4.  That  the  court  erred  is  sustaining  the  demurrer  to  the  defend- 
ant's first  plea,  of  payment. 

These  objections  will  be  considered  in  the  order  they  are  stated.  And  first, 
as  to  the  want  of  a  sufficient  venue.  The  plaintiff  in  his  declaration  states  a 
Tenne  in  the  margin,  and  alleges  "  that  on  the  6th  day  of  April  in  the  year 
1824,  in  the  state  of  Virginia,  to  wit,  in  the  county  of  Pulaski  and  territory 
of  Arkansas  aforesaid,  and  within  the  jurisdiction  of  this  court,  the  defendant, 
John  H.  Cocke,  by  this  certain  writing  obligatory,  acknowledged  himself  to 
be  held  and  firmly  bound  unto  one  John  Brown  in  the  sum  of  $157.75,  lawful 
money  of  Virginia,  etc.,  to  be  paid  to  said  Brown  six  months  after  the  date  of 
said  writing  obligatory,  and  that  the  said  Brown,  in  the  day  and  year  last 
aforesaid,  assigned  his  interest  in  the  aforesaid  writing  obligatory  to  the  said 
plaintiff,  by  writing  on  the  back  of  said  writing  obligatory  in  the  words  fol- 
lowing, to  wit:  *  I  assign,'  of  which  the  defendant  had  notice." 

§  28.    Venue^  how  laid  in  the  declaration. 

The  authorities  are  abundant  to  prove  the  necessity  of  a  venue  to  every  ma- 
terial traversable  fact.  6  Com.  Digest,  tit.  Pleader,  C,  20;  10  East,  364;  1 
Chitty,  307.  But  when  there  are  several  facts  the  venue  stated  as  to  the  first 
will  apply  to  all  the  sentences  connected  by  the  conjunction  "  and."  1  Chitty, 
PL,  307.  In  the  case  of  Skinner  v.  Gunton,  1  Saund.,  229,  it  is  decided  that 
when  the  venue  is  laid  for  the  first  matter  in  the  count,  all  the  matter  which 
follows  refers  to  it.  In  the  state  of  New  York  it  has  been  decided  that  where 
no  venue  is  laid  in  the  body  of  the  declaration  (if  the  action  be  transitory) 
the  venue  in  the  margin  is  sufficient.  0  Johns.,  81.  The  courts  of  Massachu- 
setts have  said  that  the  want  of  venue  can  only  be  reached  by  special  demur- 
rer. Briggs  V.  Nantucket  Bank,  5  Mass.,  96.  These  authorities,  we  think, 
apply  with  great  force  to  the  case  before  us.  The  venue  stated  in  the  margin 
of  the  declaration  alone  would  be  considered  suflScient,  according  to  the  rule 
that  prevails  in  most  of  the  states.    It  is  also  stated  in  the  bodv  of  the 
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count  as  to  the  execution  of  the  writing  and  assignment  alleged  on  the  day  of 
its  date.  The  venue,  therefore,  as  to  assignment,  must  be  considered  the  same 
with  that  stated  for  the  execution  of  the  writing  declared  on.  We  think, 
without  considering  the  effect  of  a  verdict,  that  the  objection  fws  to  venue  can- 
not prevail. 

§  29,  Lawful  money  of  the  United  States  is  lawful  for  aU  the  states. 

The  second  objection  relates  to  the  judgment,  which  is  rendered  for  money 
in  the  usual  form.  It  is  insisted  that  it  should  have  been  rendered  for  lawful 
money  of  Virginia,  according  to  the  expression  used  in  the  writing.  This,  we 
think,  in  substance  has  been  done,  as  lawful  money  of  the  United  States  would 
be  lawful  money  of  Virginia,  or  any  other  state  or  territory.  At  all  events, 
the  attitude  in  which  the  question  is  now  presented  would  preclude  us  from 
reversing  the  judgment  for  that  cause.  The  third  and  fourth  errors  assigned 
have  not  been  urged  with  much  seriousness,  and  indeed  they  both  present 
questions  that  have  been  heretofore  settled  by  this  court.  Upon  the  whole, 
we  see  no  cause  for  reversing  the  judgment  of  the  circuit  court. 

JudgmeTd  affirmed. 

CAGE  u  JEFFRIES. 
(Circuit  Court  for  Arkansas:  Hempstead,  409-411.     1839.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  is  an  action  of  debt,  in  which  the  plaintiff  de- 
clared as  follows,  namely: 

"  James  D.  Cage,  a  citizen  of  and  residing  in  the  state  of  Tennessee,  com- 
plains of  Richard  Jeffries,  a  citizen  of  and  residing  in  the  state  of  Arkansas, 
of  a  plea  that  he  rendered  unto  him  the  sum  of  $539,  which  to  him  he  owes 
and  from  him  unjustly  detains. 

"  For  that  whereas  the  said  defendant,  on  the  1st  day  of  April,  1837,  at  the 
state  aforesaid,  by  his  certain  writing  obligatory,  promised  to  pay,"  and  thea 
proceeds  as  in  the  ordinary  form. 

To  this  declaration  the  defendant  has  filed  a  special  demurrer,  and  assigned 
as  cause  '^the  uncertaintv  of  the  venue  laid  in  the  declaration,  the  averment 
being  that  the  defendant,  at  the  state  aforesaid,  by  his  certain  writing  obli- 
gatory, promised  to  pay,  having  previously  mentioned  the  state  of  Tennessee 
and  the  state  of  Arkansas." 

§  30,  The  venue  is  a  formal  rather  than  a  substantial  part  of  the  declaration. 

In  England  the  general  rule  respecting  laying  the  venue  in  declarations  was, 
that  every  material  and  traversable  fact  should  be  alleged  with  a  venue,  as  it 
regulated  the  summoning  the  jur}-,  who  were  anciently  always  returned  from 
the  vicinage  on  account  of  their  supposed  personal  knowledge  of  the  matter 
in  dispute.  With  us  venues  in  statutory  actions  are  of  no  practical  utility 
(Stephen  on  PL,  280  to  292,  and  cases  cited  in  the  notes);  and  the  rule  became 
so  modified  there  that  in  transitory  actions  the  jurisdiction  of  the  court  was 
not  affected  by  the  venue  laid,  or  the  entire  omission  to  lay  one.  Cowper's 
Eep.,  176.  Venues,  however,  have  been  always  considered  as  a  part  of  the 
technical  form,  but  not  as  a  substantial  part  of  the  declaration.  A  declara- 
tion without  a  venue,  or  with  a  wrong  one,  may  be  bad  in  form  by  reason  of 
long,  immemorial  and  technical  usage  (1  Chitty's  PL,  310);  but  where  the  juris- 
diction of  the  court  depends  on  the  sum  in  controversy  and  citizenship  of  par- 
ties, the  objection  ought  not  to  be  allowed. 
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§  81«  The  venue  in  the  margin  u)ill  cure  an  ambiguity  in  th^  declaration. 

There  does  liot,  however,  appear  to  be  any  uncertainty  in  the  venue  laid  in 
the  declaration  in  this  case.  The  venue,  as  laid  in  the  margin,  is  tbe  state  of 
Arkansas,,  and  the  state  of  Tennessee  is  only  mentioned  as  a  part  of  the  de- 
scription of  the  plaintiff.  The  words  "  state  aforesaid  "  have  a  general  refer- 
ence to  the  state  of  Arkansas  in  the  margin,  and  not  a  particular  reference  to 
the  addition  of  the  plaintiflTs  name.  1  Chitty's  PI.,  305.  Where  a  county  is 
in  the  margin  of  a  declaration,  and  the  trespass  or  thing  alleged  to  have  been 
done  at  D.,  and  it  is  not  shown  in  what  county  D.-is,  yet  it  is  well  enough, 
because  it  shall  be  intended  to  be  in  the  same  county  stated  in  the  margin, 
for  a  general  intendment  shall  there  serve.  3  Wilson,  340;  1  Saund.,  308, 
note  1 ;  5  Mass.,  95. 

%*i2»  A  special  demurrer  may  he  fled  in  all  a^ti/ms  in  the  federal  courts. 

A  question  has  been  made  as  to  whether  a  special  demurrer  is  allowable  by 
the  practice  of  this  court.  The  thirty-second  section  of  the  judiciary  act  of 
congress  of  1789  (1  Story's  Laws  U.  S.,  66)  expressly  gives  the  right  of  filing 
a  special  demurrer  in  all  actions  in  the  courts  of  the  United  States. 

Demurrer  overruled^ 

DRAKE  V.  FISHER. 
(Ciscuit  Court  for  Indiana:  3  McLean,  69-74.    1840.) 

Opinion  of  the  Coukt. 

Statement  of  Facts. —  This  action  is  brought  on  several  promissory  notes, 
and  an  objection  is  made  to  the  introduction  of  one  of  the  notes  in  evidence,  on 
the  ground  that  it  is  not  described  according  to  its  tenor,  or  legal  effect,  in  the 
declaration. 

The  note  is  dated  at  Cincinnati,  12.  m.  1.,  1837,  and  the  declaration  describes 
it  as  a  note  given  at  Cincinnati,  in  the  state  of  Ohio,  to  wit,  at  Indianapolis, 
in  the  state  of  Indiana.  And  the  plaintiff  offered  to  prove  that  Cincinnati  is 
in  the  state  of  Ohio,  as  alleged  in  the  declaration.  This,  however,  was  not. 
done  until  the  objection  was  made  by  the  defendant's  counsel,  but  the  truth 
of  the  allegation  is  not  controverted. 

§  33*  Authorities  reviewed  as  to  statement  of  venue  of  instrument  declared  on. 

Several  authorities  are  cited  by  the  defendant's  counsel  in  support  of  his 
objection.  In  the  case  of  Kearney  v.  King,  2  Barn.  &  Ad.,  301,  the  declara- 
tion stated  the  note  was  given  at  Dublin,  to  wit,  at  Westminster,  etc.;  and  at 
the  trial  it  appeared  that  the  bill  was  drawn  at  Dublin,  in  Ireland.  And  the 
court  held  there  was  a  fatal  variance  between  the  proof  and  the  declaration, 
and  a  judgment  of  nonsuit  was  entered. 

This  variance  was  material,  as  the  bill  being  given  in  Ireland  was  payable  in 
Irish  currency,  which  was  less  valuable  than  English  currency,  in  which,  it 
appeared  from  the  declaration,  the  bill  was  payable.  Mr.  Justice  Bayley  said: 
The  court  must  see  upon  the  face  of  the  record  that  the  bill  was  drawn  in  Ire- 
land, and  it  cannot  take  notice  judicially  that  a  bill  drawn  at  Dublin  is  drawn 
at  Dublin  in  Ireland.  The  instrument,  it  is  said,  is  set  out  in  the  same  words 
and  letters  as  the  bill  produced.  But  that  is  not  enough ;  for  it  must  be  set 
out  the  same  in  substance  and  in  legal  operation,  which  is  not  done  here.  The 
bill,  in  the  declaration,  appears  to  be  for  English  money,  when  it  is,  in  fact, 
for  Irish. 

This  authority  goes  rather  to  sustain  the  declaration,  as  it  shows  the  pro- 
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priety,  aii(l,  indeed,  necessity  in  certain  cases,  where  an  instrament  is  dated  at 
a  particular  place,  to  allege  in  the  declaration  in  what  state  or  country  such 
place  is  situated.  This  has  been  held  necessary,  it  sterns,  in  case  of  special- 
ties. Cowper,  177.  Lord  Mansfield  says,  if  the  declaration  states  a  specialty  to 
have  been  made  at  Westminster,  in  Middlesex,  and,  upon  producing  the  deed, 
it  bears  date  at  Bengal,  the  action  is  gone,  because  it  is  such  a  variance  be- 
tween the  deed  and  the  declaration  as  makes  it  appear  to  be  a  different  instru- 
ment. 

In  the  case  of  Alder  v.  ^Griner,  13  John.,  449,  where  the  venue  was  laid  in 
the  margin  of  the  declaration,  to  wit,  "City  and  county  of  New  York;" 
and,  at  the  conclusion  of  the  instrument,  it  was  stated  to  be  "  done  in  Boston, 
in  the  day  and  year  above  mentioned,"  the  court  held  that  the  variance  was 
not  fatal.  They  say,  had  the  declaration  averred  the  deed  to  have  been  made 
at  New  York,  they  would,  probably,  have  been  bound  by  authority,  whatever 
may  have  been  their  private  opinions  as  to  the  wisdom  of  the  rule  to  set  aside 
the  verdict  on  the  ground  of  variance. 

In  the  case  of  Munroe  v.  Cooper,  5  Pick.,  412,  the  note  was  described  in  the 
declaration  as  dated  at  Concord,  whereas,  on  its  face,  it  was  dated  at  Boston. 
The  judge  at  the  trial  admitted  the  note,  though  objected  to;  and  the  supreme 
court  say,  "as  to  the  supposed  variance,  it  has  been  usual,  certainly,  in  cases 
like  the  present,  to  set  out  the  true  date  of  the  note,  both  as  to  place  and  time, 
and  to  lay  the  venue  under  the  form  of  a  videlicet  and  that  this  was  the  cor- 
rect mode  of  declaring."  But  the  point  raised  was  not  decided.  To  the  samo 
effect  is  the  case  in  16  Pick.,  381. 

In  the  case  of  Houriet  et  ai,  v.  Morris,  3  Camp.,  303,  it  was  objected  that 
there  was  a  fatal  variance,  the  declaration  having  stated  that  the  notes  were 
made  in  London,  whereas,  in  fact,  they  appeared  on  the  face  of  them  to  have 
been  made  in  Paris.  And  it  was  insisted  that  the  constant  course  is,  in  declar- 
ing on  foreign  bills,  to  state  that  they  were  drawn  at  the  place  where  they 
bear  date,  adding  the  venue  under  a  videlicet. 

Lord  EUenborough  said  the  contract,  evidenced  by  a  promissory  note,  is 
transitory,  and  the  place  where  it  purports  to  be  made  is  immaterial.  And 
that  he  saw  no  reason  why  it  might  not  be  stated  that  the  note  was  made  in 
the  parish  of  St.  Mary  Le  Bow,  in  the  ward  of  Cheap,  though  dated  at  Paris, 
in  the  same  manner  as  if  it  had  been  dated  at  York. 

And  in  the  case  of  Eagan  and  others  v.  More,  4  Black,  344,  it  was  held 
that  a  promissory  note,  dated  at  Union  county,  state  of  Indiana,  might  be  de- 
clared on  in  another  count}'',  without  noticing  the  words,  "  state  of  Indiana." 
The  court  say  that  this  variance  is  riot  material. 

§  34,  Discussion  of  present  state  of  facts.  Instrument  to  he  declared  on  ac- 
cording to  legal  effect.    Variance. 

Now,  the  objection  in  the  present  case  is,  not  that  the  declaration  does  not 
state  the  place  at  which  the  note  was  given,  but  that  it  alleges  that  such  place 
is  in  the  state  of  Ohio.  Under  the  strictest  rules  of  pleading,  which  have,  at 
any  time,  been  observed,  this  allegation  could  only  require  to  be  proved.  And 
this  the  plaintiff  offered  to  do,  as  we  think,  in  time  for  the  proof  to  be  re- 
ceived.    But  the  case  has  been  argued  without  reference  to  such  proof. 

There  are  many  cases  in  which  it  is  material  to  allege  the  place  of  the  con- 
l^ract,  as  where  it  is  materially  affected  by  the  local  law  in  regard  to  interest, 
currency,  etc.  But  where  this  is  not  the  case,  and  the  action  is  transitory,  no 
reason  .is  ^perceived  for  stating  in  the  declaration  the  place  of  the  contract. 
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The  contract  or  note  need  not  be  described  in  its  very  words,  but  may  be 
stated  in  the  declaration  according  to  its  legal  effect.  And  if  the  place  where 
the  note  was  made  can  have  no  influence  on  its  legal  effect,  why  should  it  be 
averred?  In  such  a  case  the  place  is  not  traversable,  and,  if  not  traversable, 
need  it  be  averred  or  proved. 

There  are  some  things  which  may  be  omitted,  but  which,  if  stated,  must  be 
proved.  And  the  rule,  in  this  regard,  is  laid  down  by  Mr.  Chitty  to  be,  *Hhat, 
if  the  whole  of  the  statement  may  be  struck  out  without  destroj'ing  the  plaint- 
iff's right  of  action,  it  is  not  necessary  to  prove  it;  but  otherwise  if  the  whole 
cannot  be  struck  out  without  getting  rid  of  a  part  essential  to  the  cause  of 
action." 

The  supreme  court,  in  the  case  of  Ferguson  v.  Ilarwood,  7  Cranch,  408,  de- 
cided that  a  variance  is  immaterial  when  it  does  not  change  the  nature  of  the 
contract,  which  must  receive  the  same  legal  construction  whether  the  words 
be  in  or  out  of  the  declaration. 

Now,  whether  this  note  was  made  at  Cincinnati,  in  the  state  of  Ohio,  or  at 
Cincinnati,  in  some  other  state,  is  immaterial.  It  has  no  effect  in  the  construc- 
tion of  the  note  or  on  its  legal  operation. 

By  the  rules  of  practice  lately  adopted  in  England  (4  W.  4),  the  venue  is 
required  to  be  stated  in  the  margin  and  not  in  the  body  of  the  declaration. 
And  this  would  seem  to  render  unnecessary  any  allegation  of  the  plaqe  where 
the  contract  was  made  under  a  videlicet j  within  "  the  county  from  which  the 
jury  was  to  come,"  even  in  actions  on  specialties.  If  the  place,  however, 
where  the  contract  was  made,  be  alleged  as  matter  of  description  and  not  a^ 
venae,  it  must,  in  all  cases,  be  stated  truly  and  according  to  the  fact,  under 
peril  of  variance,  if  the  matter  should  be  brought  into  issue.  Stephen's  PI., 
291.  But  this  issue  can  be  raised  only  in  cases  where  the  law  of  the  place  has 
a  material  bearing  on  the  contract. 

This  declaration  would  have  been  good  if  the  words,  ^'  in  the  state  of  Ohio," 
had  been  omitted ;  and  if  these  w^ords  were  stricken  out  it  would  not  destroy 
the  plaintiff's  right  of  action.  They  may  then  be  considered  as  surplusage 
and  need  not  be  proved.  By  the  late  change  the  rules  of  pleading  in  England 
have  been  simplified  and  improved,  and  we  are  more  disposed  to  adopt  the 
improvements  than  to  follow  antiquated  precedents  and  unmeaning  techni- 
calities. 

In  the  case  of  Covington  v.  Comstock,  14  Pet,  43,  the  note  purported  to  be 
set  out  in  the  declaration  according  to  its  tenor,  and  it  was  stated  to  have 
been  made  payable  generally,  but  on  its  face  it  was  payable  at  a  particular 
place ;  the  court  held  this  was  a  fatal  variance  and  the  judgment  of  the  circuit 
court,  on  this  ground,  was  reversed.  And  there  can  be  no  doubt  that  strict- 
ness is  required  where  the  plaintiff  purports  to  set  forth  the  note  in  terms. 
Upon  the  whole,  we  think  that  whether  we  regard  the  proof  offered,  or  the 
words  objected  to,  as  surplusage,. the  objection  must  be  overruled. 

FRENCH  V,  TUNSTALL. 
(Superior  Court  of  Arkansas  Territory:  Hempstead,  204,  305.     1832.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  The  declaration  contains  two  counts.  The  first  is 
the  common  count  in  an  action  of  assumpsit  for  money  lent  and  advanced  by 
the  plaintiff  to  the  defendant.    The  second  is  also  in  the  form  of  a  count  in 
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assumpsit^  upon  a  promissory  note  under  seal.  The  defendant  filed  a  gen- 
eral demurrer  to  the  declaration,  which  was  sustained  by  the  court,  and  judg* 
ment  rendered  in  his  favor,  from  which  the  plaintiff  has  appealed  to  this 
court. 

§  35.  ^  count  in  asaumpsity  though  had^  is  still  assumpsit,  and  may  he  joined 
with  a  good  count  in  the  sarne  declaration. 

If  the  declaration  contains  one  good  count  a  demurrer  to  the  whole  declara- 
tion will  not  be  sustained,  unless  there  is  a  misjoinder  of  actions.  The  first 
count  is  in  assumpsit,  and  is  clearly  a  good  and  valid  count.  It  is  equally 
clear  that  the  second  couiit  is  also  in  the  form  of  a  count  in  the  action  of  as- 
sumpsit,  lb  is  true  that  the  cause  of  action  set  out  in  the  second  count  will 
not  support  an  action  of  assumpsit;  debt  or  covenant  being  the  appropriate 
action  upon  a  writing  obligatory.  But  because  the  second  count  is  faulty  and 
defective,  and  might  have  been  reached  by  a  general  demurrer,  it  does  not 
follow  that  it  is  a  count  in  debt,  although  it  states  a  cause  of  action  for  which 
debt  is  the  appropriate  remedy. 

We  are  of  opinion,  then,  that  there  is  no  misjoinder  of  actions,  notwith- 
standing the  second  count  is  palpably  defective,  and  sets  out  no  cause  of 
action  for  which  assumpsit  will  lie. 

§  8  6,  If  the  declaration  contain  one  good  count,  a  general  demurrer  will  he 
overruled,  unless  there  he  a  misjoinder. 

The  first  count  being  good,  the  demurrer  to  the  declaration  should  have 
been  overruled.  The  case  of  Judin  v,  Samuel,  4  Bos.  &  Pul.,  43,  is,  in  princi- 
ple, analogous  to  the  present  case.  The  declaration  contained  three  counts. 
Th6  first  was  in  trover  for  bills  of  exchange,  and  the  second  and  third  counts, 
after  stating  the  delivery  of  the  bills  to  the  defendant,  in  order  that  he  might 
get  them  discounted  for  a  certain  commission,  and  his  having  got  them  dis- 
counted, stated  that  he  converted  and  disposed  of  the  money  to  his  own  use. 

The  defendant  demurred,  generally,  on  the  ground  of  a  misjoinder  of  tort 
and  contract,  the  subject  of  the  two  last  counts  being  matter  of  contract;  but 
the  court  held  that,  on  a  general  demurrer,  as  all  the  counts  were  in  the  form 
of  tort,  judgment  must  be  for  the  plaintiff  if  any  one  count  was  good.  We 
think  the  principle  decided  in  the  above  case  is  decisive  of  the  case  now  be- 
fore the  court.  Judgment  reversed. 

DAVIS  V.  ABBOTT. 
(Circuit  Court  for  Michigan:  2  McLean,  29,  80.    1839.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  action  is  founded  upon  a  promissory  note.  The 
declaration  states  that  on  the  22d  October,  1838,  the  defendants,  by  the  name 
and  description  of  Abbott  and  Layton,  made  and  signed  their  promissory  not^ 
for  the  payment  of  $669.32,  etc.  The  defendants  demurred  to  this  count  in  the 
declaration,  and  for  cause  of  demurrer  stat^,  that  in  the  count  it  is  averred 
the  defendants  made  the  note  in  the  name  and  description  of  Abbott  and 
Layton,  without  stating  a  partnership,  etc. 

§  37.  Tlie  averment  of  a  partnership  unnecessary  where  the  instru,ment  sued 
on  slwws  a  joint  licMlity, 

The  averment  of  a  partnership,  where  the  instrument  on  which  the  action 

is  founded  shows  a  joint  liability,  is  unnecessary.    The  defendants  assumed 

the  name  of  Abbott  and  Layton;  and  the  declaration  avers  that  the  note  was 
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thus  executed  by  them;  and  if  the  proof  shall  sustain  this  averment  it  will 
show  a  right  of  recovery  in  the  plaintiff. 

The  suit  is  not  brought  against  Abbott  and  Layton  without  any  further 
designation,  but  the  christian  names  of  the  defendants  are  stated,  and  the  aver- 
ment is  that  these  persons  so  named  gave  the  instrument  in  the  name  and 
description  of  Abbott  and  Layton.  This  averment,  we  think,  is  sufficient.  It 
may  not  be  very  technical,  but  it  leads  to  no  uncertainty,  and  is  substantially 
good.  Why  need  a  partnership  b©  alleged  when  the  instrument  shows  it,  and 
the  declaration  also  states  the  names  of  the  defendants  in  full? 

Whether  a  partnership  could  be  proved  under  this  averment,  and  then  that 
one  of  the  partners  signed  the  name  of  the  firm,  does  not  arise,  because  the 
proof  offered  is  that  both  defendants  acknowledged  that  the  signatures  to  the 
note  were  their  own  proper  signatures.  The  demurrer  to  the  first  count  is 
overruled. 

SIMMONS  V,  SPENCER. 
(Circuit  Court  for  Colorado:  8  McCrary,  48-53.     1881.) 

Opinion  by  Hallett,  J. 

Sta^tement  of  Facts. —  The  first  and  second  counts  of  the  complaint  set 
forth,  in  substance,  a  sale  of  certain  property,  which  the  plaintiff  alleges  be- 
longed to  him,  and  convej^ances  from  the  plaintiff  to  McCartney,  and  from 
McCartney  to  the  defendant  Spencer,  which  convej'ances  were  deposited  with 
the  Merchants'  &  Mechanics'  Bank  of  Leadville,  to  bo  delivered  upon  payment 
of  a  sum  of  money,  amounting  to  $20,000,  for  the  use  of  the  plaintiff.  By  in- 
structions given  upon  the  leaving  of  the  deeds  with  the  bank,  the  money  was 
to  be  deposited  to  the  credit  of  the  plaintiff  in  this  suit.  Plaintiff  received 
$7,000  of  this  sum,  and  $13,000,  which  was  afterwards  paid  by  the  purchaser, 
who  ever  he  may  be,  was  not  by  the  bank  placed  to  the  credit  of  the  plaint- 
iff, but  was,  in  fact,  turned  over  to  the  defendant  Spencer.  And  upon  this 
state  of  facts  it  is  claimed  that  a  liability  has  arisen  upon  the  part  of  all  the 
defendants  to  pay  the  plaintiff  this  sum  of  $13,000.  The  structure  of  these 
two  counts  is  for  money  due  upon  a  contract;  for  money  had  and  received  by 
the  defendants  to  the  plaintiff's  use.  Nothing  is  said  about  any  conversion  of 
the  money  by  the  defendants  to  their  own  use,  and  there  is  nothing  in  the 
counts  to  indicate  that  they  are  based  upon  the  theory  that  a  tort  was  com- 
mitted by  the  defendants  in  receiving  this  money  and  appropriating  it  in  the 
way  in  which  it  is  alleged  they  disposed  of  it. 

§  38.  In  an  actiojh  against  several  persons  jointly  for  money  had  and  received^ 
it  must  he  alleged  that  the  money  was  jointly  received. 

In  order  to  maintain  an  action  as  for  money  had  and  received  it  must  appear 
that  the  money  wsls  jointly  received  by  all  the  defendants,  and  upon  that  the 
law  may  imply  a  promise  on  the  part  of  all  to  pay  it  to  the  rightful  owner; 
and  although,  upon  the  facts  stated  here,  there  may  be  a  liability  in  that  form 
of  action  against  Spencer  alone,  or  against  the  parties  constituting  the  Mer- 
chants' &  Mechanics'  Bank  of  Leadville  alone,  there  cannot  be  a  joint  liability 
on  the  part  of  all  these  persons  in  that  form  of  action,  because  they  did  not 
jointly  receive  this  sum  of  money.  The  allegation  is,  in  these  counts,  that  the 
money  was  received  by  the  Merchants'  &  Mechanics'  Bank  of  Leadville,  and 
by  it  wrongfully  and  fraudulently  turned  over  to  the  defendant  Spencer. 

That  may  make  a  liability  as  for  money  had  and  received  on  the  part  ot 
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these  parties^  severally, —  that  is,  upon  the  part  of  the  persons  constituting  the 
bank  and  upon  the  part  of  Spencer,  severally;  but  it  cannot  be  a  liability  aris- 
ing by  contract  on  the  part  of  all  of  them,  because  they  did  not  jointly  and 
collectively  receive  this  money. 

§  89.  Joining  defendants  in  an  cu^ianfar  conversion.    Authorities  reviewed. 

As  to  whether  the  action  may  be  maintained  against  them  jointly  as  for  a 
tort, —  in  substance,  as  an  action  of  trover, —  there  is  some  doubt.  It  is  laid 
down  in  the  case  of  Orton  v.  Butler,  5  B.  &  A.,  652,  that  on  a  money  demand 
merely  to  allege  that  the  defendant  received  money  and  afterwards  converted 
it  to  his  own  use,  which  is  the  form  of  declaration  in  an  action  of  trover,  the 
action  cannot  be  maintained,  because,  they  say,  to  allow  that  would  be  to 
defeat  the  defendant's  right  to  set-off;  and  that  the  action  of  trover  can  only 
be  maintained  where  the  specific  thing  for  which  suit  is  brought  can  be  iden- 
tified; and  that  it  must  be  possible  in  such  case,  where  an  action  of  trover  is 
brought,  for  the  defendant  to  relieve  himself  from  all  liability  by  tender- 
ing the  property  for  which  the  action  is  brought  to  the  plaintiff;  as,  for  in- 
stance, when  it  is  brought  for  a  horse,  he  may  surrender  the  horse  and  relieve 
himself  from  liability. 

The  same  view  is  taken  in  several  cases  in  Croke's  Elizabeth;  and  there  are 
cases  —  one  in  4  E.  D.  Smith,  N.  Y.,  Donahue  v.  Henry,  162, —  which  declare 
that  when  a  sum  of  money  has  been  received  which  belongs  to  the  plaintiff  in 
the  suit,  and  concerning  which  it  is  the  duty  of  the  defendant  to  turn  over  the 
very  sum  which  he  received  to  the  plaintiff,  the  very  money^  the  same  dollars 
and  the  same  liUs,  ^f  he  received  it  in  that  form,  that  then,  if  he  makes  any 
other  disposition  of  it,  the  action  of  trover  may  be  maintained.  Petit  v.  Bonju, 
1  Mo.,  64^  is  a  case  in  which  the  plaintiff  brought  an  action  in  that  form 
against  parties  who  were  conducting  a  lottery,  claiming  that  he  had  become 
entitled  to  a  sum  of  money  as  the  holder  of  a  ticket  in  the  lottery,  and  that 
they  had  wrongfully  refused  to  pay  it  over  to  him,  and  seeking  in  trover  to 
recover  the  amount.  The  court  say,  in  that  instance,  that  if,  in  fact,  any  sum 
of  money  had  been  set  apart  to  the  plaintiff — $100, 1  think,  was  the  amount  — 
if  it  had  been  parceled  off  by  itself,  by  the  defendants,  as  his  money,  and 
afterwards  they  had  taken  those  dollars  and  converted  them  to  their  own  use, 
be  might  bring  an  action  of  trover  for  the  dollars  so  parceled  off;  but  that 
he  could  not,  upon  the  general  charge  that  so  much  money  was  due  to  him 
and  wrongfully  detained  by  the  defendants,  maintain  that  action.  His  action 
must  in  that  case  be  in  the  form  of  an  action  on  contract,  if  he  would  recover 

at  all. 

That  is  the  distinction  that  I  think  is  recognized  in  all  of  the  cases,  and, 
applying  it  to  the  present  case,  it  may  be  true  that  the  defendants,  the  Bank 
of  Leadville,  as  to  the  very  bilk,  notes  or  coin,  if  it  was  such,  which  they  re- 
ceived for  this  property,  may  be  liable  in  an  action  of  trover  or  an  action 
founded  in  tort  for  the  conversion  of  that  money,  if  it  be  so  alleged  in  the 
complaint.  And  if  that  money  —  the  very  same  money  —  was  paid  over  to 
Spencer  he  also  would  be  liable,  and  then  and  in  that  case  they  both  might  be 
joined  in  one  action .  as  tort-feasors.  To  illustrate,  I  will  read  a  paragraph 
from  Bliss  on  Code  Pleadings:  "  Under  the  code,  an  action  for  the  recovery 
of  personal  property  will  lie  against  one  who  has  wrongfully  parted  with  the 
possession  of  property  jointly  with  one  in  actual  possession."     Sec.  83. 

And  the  same  principle  applies  to  trover:  "Thus,  one  who  has  wrongfully 
pledged  plate  belonging  to  the  plaintiff  is  liable  to  an  action  of  detinue,  jointly 
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with  the  person  to  whom  it  had  been  pledged.  So,  where  one  has  fraudulently 
obtained  a  credit  upon  a  bill  of  goods  and  assigned  them  over  for  the  benefit 
of  his  creditors,  the  vendor  having  the  right  to  repudiate  the  sale  and  pursue 
the  goods  may  make  both  the  purchaser  and  his  assignee  parties  to  an  action 
for  their  possession."    Id. 

For  this  the  case  of  Nichols  v.  Michael,  23  N.  Y.,  264,  is  cited.  The  prin- 
ciple declared  is  that  where  a  party  has  the  right  to  a  specific  thing,  and  he 
can  pursue  that  particular  thing  through  several  hands,  he  may  charge  all  of 
these  parties  consecutively  or  all  who  held  the  property  consecutively,  in  one 
action  for  its  value.  So  that  here,  if  it  be  true  that  the  Smiths,  or  the  persons 
who  constitute  the  Merchants'  &  Mechanics'  Bank,  received  this  money  and 
turned  over  the  same  money  to  Spencer,  they  may  be  jointly  charged  in  proper 
phraseology  as  for  converting  that  money,  but  not  otherwise.  And  it  must 
be  the  identical  money. 

These  cases,  and  all  the  authorities  that  I  have  been  able  to  find,  go  to  the 
point  that  where  an  action  is  founded  in  tort  and  maintained  upon  that  prin- 
ciple, it  must  be  for  the  conversion  of  the  specific  thing,  and  it  can  only  be 
maintained  where  the  property  itself  can  be  traced  to  the  hands  of  the  party 
to  be  charged.  In  that  aspect,  if  the  facts  are  truly  stated  in  the  first  and 
second  of  these  counts,  no  joint  action  can  be  maintained  against  these  parties 
unless  the  pleader  may  be  able  to  allege  that  the  same  money  came  to  the 
defendants,  the  Merchants'  &  Mechanics'  Bank  of  Leadville,  and  the  defend- 
ant Spencer,  successively.  The  plaintiff  must  allege  that  it  was  the  same 
money,  and- that  the  defendants  converted  it  to  their  own  use,  in  order  to  make 
it  an  action  for  tort. 

Upon  the  other  theory  there  is  no  difficulty  in  maintaining  an  action  against 
either  of  the  defendants  separately  as  for  money  had  and  received,  and  upon 
that  principle,  the  third  count,  which  states  nothing  as  to  the  way  in  which 
the  money  came  to  the  hands  of  the  parties,  but  merely  charges  that  the  de- 
fendants are  liable  to  the  plamtiflf  for  $13,000  received  by  them  for  the  use  of 
the  pla.intiflf,  is  not  open  to  any  objection. 

The  ruling  upon  the  demurrer,  therefore,  must  be  that  it  is  sustained  as  to 
the  first  and  second  counts,  because  there  the  facts  are  stated  which  show  that 
the  defendants  cannot  be  jointly  liable,  and  overruled  as  to  the  third  count, 
because  nothing  appears  in  that  count  to  indicate  that  they  may  not  be  jointly 
liable. 

If  I  have  made  myself  understood,  it  will  be  apparent  that  the  plaintiff 
must  amend  so  as  to  make  this  substantially  an  action  of  trover  for  this  sum 
of  money  against  all  these  parties,  or  by  dismissing  his  action  against  one  or 
the  other  of  the  defendants.  If  the  action  were  dismissed  as  to  Spencer,  or  as 
to  the  defendants  who  constitute  the  Merchants'  &  Mechanics'  Bank  of  Lead- 
ville,  I  would  see  no  difficulty  in  maintaining  it  against  the  other. 

PICQUET  V.  SWAN. 
(Circuit  Court  for  Massachusetts:  3  Mason,  469-474.     1824) 

Statement  of  Facts. —  Assumpsit  on  several  bills  of  exchange  drawn  by  the 
defendant  in  Paris,  payable  in  Boston.  On  some  of  these  bills  the  plaintiflfs 
declared  as  indorsees;  on  others  they  declared  as  having  been  indorsed  to  one 
Jean  Claude  Picquet,  the  father  of  the  plaintiffs,  in  his  life-time,  and  after- 
wards he  died;  and  the  plaintiffs,  being  his  right  heirs  by  the  law  of  France, 
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"  accepted  the  heirship  with  the  henefit  of  an  inventory^^'*  whereby  tliej^  became, 
by  the  laws  of  France,  ^Hhe  henejiciary  heirs  and  administrators  of  tbo  estate" 
oif  the  said  J.  C.  Picquet  at  his  death,  "  and  joint  and  lawful  and  only  propri- 
etors" of  these  bills  of  exchange.  The  plaintiffs  were  described  in  the  writ 
"as  aliens  and  beneficiary  heirs  of  Jean  Claude  Picquet." 

The  defendant  pleaded  in  abatement  of  the  suit  two  pleas:  1.  That  no  pro- 
bate had  ever  been  made  in  any  probate  court  of  Massachusetts  of  any  last 
will  or  testament  of  Jean  Claude  Picquet,  nor  any  administration  there  taken 
upon  his  estate;  nor  were  the  plaintiffs  administrators  thereof  under  any  ad- 
ministration taken  in  any  of  the  United  States.  2.  That  there  is  a  misjoinder 
of  different  causes  of  action  in  the  same  suit,  viz.:  some  causes  in  the  plaint- 
iffs' own  personal  right,  and  others  in  their  capacity  as  administrators,  execu- 
tors or  heirs  of  Jean  Claude  Picquet.  The  plaintiffs  demurred  to  both  pleas, 
and  there  was  a  joinder  in  demurrer. 

Opinion  by  Story,  J. 

It  is  not  necessary  to  consider  how  far  the  pleas  in  abatement  are  exact  in 
their  form,  nor  whether  both  can  be  pleaded  successively  to  the  writ.  The 
substance  of  the  objections  raised  upon  the  pleadings  is:  1st.  That  there  is  a 
misjoinder  of  different  causes  of  action,  some  in  a  personal  and  some  in  a  re|> 
resentative  character.  2d.  As  to  the  causes  of  action  in  a  representative  char- 
acter, that  no  administration  has  been  taken  out  in  any  court  of  probate  of 
this  state. 

§  40,  Misjoinder  of  causes  and  incapacity  of  plaintiffs  how  objected  to. 

The  first  objection,  though  it  is  pleadable  in  abatement,  is  fatal  also  in  every 
stage  of  the  suit,  if  well  founded.  Com.  Dig.,  Abatement,  G.,  4,  Action,  G.,  1 ; 
Chit.  PL,  206,444.  The  last  is  properly  pleaded  in  abatement;  for,  if  the 
defendant  pleads  in  bar,  it  is  an  admission  that  the  plaintiffs  are  competent  to 
sue  in  their  representative  character  if  they  state  such  character.  In  the  pres- 
ent suit  some  embarrassment  might  arise  because  the  representative  character 
is  not  set  forth  in  the  technical  language  of  the  common  law. 

§  41.  Sufficient  allegation  of  plaintiff'*  s  official  capacity  as  administrator. 

Some  doctrines  are  so  well  settled  that  they  need  only  to  be  stated  to  com- 
mand assent.  Such  is  the  doctrine  that  in  Massachusetts  no  foreign  adminis- 
trator can  maintain  any  suit  without  taking  out  administration  in  our  courts 
of  probate.  That  principle  is  obligatory  upon  this  court  sitting  in  the  admin- 
istration of  local  law.  The  fact  that  no  such  administration  has  been  taken 
out  by  the  plaintiffs  is  admitted  by  the  demurrer;  and  therefore  the  only  in- 
quiry is  whether  .upon  tlie  pleadings  the  first  objection  is  maintained.  In 
other  words,  are  any  of  the  causes  of  action  in  point  of  law  brought  in  a  rep- 
resentative character?  It  appears  to  me  that  those  in  the  third  and/bwr^A 
counts  clearly  are  so,  and  can  be  maintained  upon  no  other  ground.  I  lay  no 
stress  upon  the  language  of  the  writ  describing  the  plaintiffs  "as  aliens  And 
beneficiary  heirs  of  Jean  Claude  Picquet."  That  allegation  may  be  gotten 
over  as  mere  matter  of  personal  description.  But  the  third  and  fourth  counts 
allege  that  the  bills  of  exchange  therein  declared  on  were  indorsed  to  J.  C. 
Picquet  in  his  life-time,  and  belonged  to  him  at  his  decease,  and  that  the 
plaintiffs  are  his  right  heirs  and  have  accepted  the  heirship  with  the  benefit  of 
an  inventory,  according  to  the  laws  of  France,  and  thereby  have  by  the  same 
laws  become  "the  beneficiary  heirs  and  administrators  of  the  estate  of  J.  C. 
Picquet,"  and  as  such  "  the  joint  and  sole  proprietors  "  of  the  same  bills. 
No\y,  if  I  am  at  liberty  to  examine  into  the  French  laws,  I  cannot  but  know 
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that  this  is  precisely  a  description  of  an  administrator  in  the  sense  of  the  com- 
mon law.  The  civil  law  throws  tlie  heirship  and  administration  upon  the 
heirs  of  the  deceased,  and  the  acceptance  of  it  with  the  benefit  of  an  inven- 
tory is  the  same  as  accepting  it  with  a  liability  only  for  the  debts  of  the  de- 
ceased, co-extensive  with  the  assets  coming  into  the  hands  of  the  heir.  But 
the  counts  plainly  state  the  death  of  the  holder  of  the  bills,  and  the  right  as- 
serted is  a  derivative  right  under  him  by  operation  of  law  after  his  decease. 
It  is  therefore  not  a  personal  right  of  the  plaintiffs  upon  the  transfer  inter 
vivoSy  but  a  right  claimed  in  virtue  of  a  representation  of  the  deceased  under 
the  French  laws,  which  makes  the  plaintiffs  successors  to  the  property  in  the 
bills.  Under  these  circumstances  the  plaintiffs  must  be  deemed  to  sue  here  as 
administrators  of  the  property  of  the  deceased ;  and  therefore  the  objections 
are  maintained  in  their  fullest  extent.  There  is  a  misjoinder  of  counts  and 
the  want  of  a  rightful  administration  under  our  laws. 

§  42.  Rights  arising  tmder  foreign  laws  may  be  recognised^  but  remedies  de- 
pend upon  our  own  laws. 

The  French  laws  may  prescribe  how  rights  shall  pass  to  property  of  the  de- 
ceased in  that  country;  and  we,  out  of  comity,  may  recognize  the  like  rights 
as  to  his  property  here.  But  the  mode  of  instituting  and  pursuing  remedies 
must  be  decided  by  our  laws.  Judgment  must  be  for  the  defendant  on  the 
demurrers. 

FAUNTLEROY  v.  HANNIBAL. 
(Circuit  Court  for  Missouri:  1  Dillon,  118.     1871.) 

Opinion  by  Dillon,  J. 

Statement  of  Facts. —  This  is  an  action  on  certain  coupons  attached  to 
bonds  issued  b}''  the  city  of  Hannibal  to  the  Pike  County  Railroad  Company 
of  Illinois,  in  1858,  to  aid  in  the  construction  of  that  railroad.  The  defend- 
ant demurred  to  the  declaration  on  the  ground  that  the  act  amending  the 
charter  of  the  city  of  Hannibal  and  authorizing  it  to  subscribe  to  the  capital 
stock  of  the  company  was  not  set  forth  in  the  declaration;  also  that  as  neither 
that  act  nor  the  charter  of  the  city  were  declared  to  be  public  acts,  the  courts 
could  not  take  judicial  notice  of  them. 

§  43.  ul  declaration  depending  upon  provisions  of  a  municipal  charter  need 
not  set  out  the  charter. 

The  court  upon  consideration  is  of  opinion  that  the  act  is  in  its  nature  pub- 
lic, though  relating  only  to  the  powers  of  a  single  municipal  or  public  corpo- 
ration; and  consequently,  that  it  can  judicially  notice  it  without  a  declaration 
thereia  that  it  is  a  public  act.  Charters  for  the  government  of  cities  and 
towns  are  in  this  country  public  in  their  nature  and  not  special  or  private  acts. 

Demurrer  overruled. 

Treat  and  Kbekel,  JJ.,  concur. 

BANK  OF  THE  METROPOLIS  t\  GUTTSCHLICK. 

(14  Peters,  19-33.     1840.) 

Ebbob  to  the  Circuit  Court  of  the  District  of  Columbia. 

Opinion  by  Mb.  Justice  Babboub. 

Statement  of  Facts. — This  was  an  action  of  assumpsit^  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error,  in  the  circuit  court  of  the  United 
States,  in  the  county  of  Washington  and  District  of  Columbia. 
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The  declaration  contains  three  special  counts,  and  a  count  for  money  Lad 
and  recei\red.  The  three  special  counts  are  all  founded  upon  an  agreement  in 
writing,  which,  after  reciting  that  the  plaintiflf  in  the  court  below  had  bought 
of  the  defendant  in  the  court  below  lot  No.  5,  in  square  No.  489,  in  the  city  of 
Washington,  for  which  he  had  paid  a  part  of  the  purchase  money,  and  exe- 
cuted his  note  for  the  residue,  contains  the  following  stipulation:  "The  Bank 
of  the  Metropolis,  through  the  president  and  cashier,  is  hereby  pledged,  when 
the  above  sum  (that  is,  the  amount  of  the  note)  is  paid,  to  convey  the  said  lot, 
namely,  lot  No.  5,  in  square  489,  in  fee-simple,  to  the  said  Ernest  Guttschlick, 
his  heirs  or  assigns  forever."  Each  of  these  counts  avers  the  payment,  at  the 
time  agreed,  of  the  amount  of  the  note,  and  the  failure  of  the  bank,  on  de- 
mand, to  convey  the  lot.  At  the  trial  several  bills  of  exception  were  taken, 
and  a  verdict  was  found  and  judgment  rendered  in  favor  of  the  plaintiflf.  To 
reverse  that  judgment  this  writ  of  error  is  brought. 

In  the  argument  at  the  bar  various  objections  have  been  urged  to  the  snflB- 
ciency  of  the  declaration,  which  we  will  briefly  notice  in  the  order  in  which 
they  were  made.  ^ 

§  44-  Want  of  formal  conclusion  to  special  count  in  assumpsit  cannot  he 
i<iken  advantage  of  on  error. 

The  first  objection  is  that  the  special  counts  have  no  conclusion.  There  is 
certainly  no  formal  conclusion  to  either  of  these  counts;  each  of  them,  after 
alleging  the  breach,  terminating  with  the  words,  "Whereby,  etc."  Whether 
counts  thus  concluding  would  have  been  sufficient,  upon  a  special  demurrer  in 
the  court  below,  it  is  not  necessary  to  decide ;  because  we  are  clearly  of  opin- 
ion that  the  thirty-second  (1  Stats,  at  Large,  91)  section  of  the  judiciary  act 
would  cure  the  defect,  if  it  were  admitted  to  have  been  one. 

§  44a.  Allegation  that  a  hank  made  an  a/jreeinent  ^Hhrough  the  president  and 
cashier^^  without  alleging  their  authority^  is  sufficient. 

The  second  objection  which  was  taken  applies  to  the  first  count,  viz. :  That 
the  agreement  sued  on  is  averred  to  have  been  made  by  the  bank,  "  through  the 
president  and  cashier,"  without  averring  their  authorization  by  the  bank  to 
make  it.  We  consider  this  objection  as  wholly  untenable.  The  averment  in  this 
count  is  that  the  bank,  through  these  officers,  agreed  to  convey  the  lot.  Now, 
even  assuming,  for  the  sake  of  giving  the  objection  its  full  force,  that  the 
making  of  this  agreement  was  not  within  the  competency  of  these  officers  as 
such,  yet  it  was  unquestionably  in  the  power  of  the  bank  to  give  authority  to 
its  own  officers  to  do  so.  When,  then,  it  is  averred  that  the  bank,  by  them, 
agreed,  this  averment,  in  effect,  imports  the  very  thing  the  supposed  want  of 
which,  constitutes  the  objection;  because,  upon  the  assumption  stated,  the 
bank  could  have  made  no  agreement  but  by  agents  having  lawful  authority. 

§  46.  In  pleading  facts  may  he  stated  according  to  their  legal  effect. 

Nay,  it  would  have  been  sufficient,  in  our  opinion,  that  the  bank  agreed 
without  the  words  ^Hhrough  the  president  and  cashier;"  for  it  is  a  rule  in 
pleading  that  facts  may  be  stated  according  to  their  legal  effect.  Now  the 
legal  effect  of  an  agreement  made  by  an  agent  for  his  principal,  whilst  the 
agent  is  acting  within  the  scope  of  his  authority,  is  that  it  is  the  agreement  of 
the  principal.  Accordingly,  it  is  settled  that  the  allegation  that  a  party  made, 
accepted,  indorsed  or  delivered  a  bill  of  exchange  is  sufficient,  although  the 
defendant  did  not,  in  fact,  do  either  of  these  acts  himself,  provided  he  author- 
ized the  doing  of  them.    Chitty  on  Bills,  356,  and  the  authorities  there  cited. 

This  principle  has  been  applied,  too,  in  actions  ex  delicto^  as  well  zb  ex  contra^u^ 
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In  6  Term  R,  659,  it  was  held  that  an  allegation  that  the  defendant  had  neg- 
ligently driven  his  cart  against  plainti^'s  horse  was  supported  by  evidence 
that  defendant's  servant  drove  the  cart.  In  this  aspect  of  the  question  it  was 
one,  not  of  pleading,  but  of  evidence.  If,  on  the  contrary,  the  act  were  one 
in  their  regular  line  of  duty,  then  of  course  the  averment  was  unnecessary. 
In  the  case  of  Fleckner  v.  United  States  Bank,  8  Wheat.,  358  (Banks,  §§  20- 
27),  the  court  declare  the  point  to  be  settled,  "  that  a  corporation  may  be 
bound  by  contracts  not  authorized  or  executed  under  its  corporate  seal,  and 
by  contracts  made  in  the  ordinary  discharge  of  the  official  duty  of  its  agents 
and  officers." 

§  46.  Where  tfie  breach  alleged  is  a  refusal  to  convey  lands^  that  leing  the  gist 
of  the  action^  an  allegation  of  eviction  will  be  treated  as  surplusage. 

The  next  objection  which  was  raised  to  the  declaration  applied  to  the  second 
count,  namely,  that  the  averment  that  the  plaintiff  was  turned  out  of  posses- 
sion was  insufficient  in  this,  that  it  is  not  averred  to  have  been  by  process  of 
law,  or  by  the  entry  of  one  having  lawful  title.  If  entry  and  eviction  were 
the  ground  of  the  action,  or  constituted  the  gravamen  of  the  count,  as  in  cov- 
enant on  a  warranty,  or  for  quiet  enjoyment,  then,  indeed,  a  declaration  or 
count  would  be  defective  which  omitted  to  aver  that  the  plaintiff  was  evicted 
by  due  process  of  law,  or  by  the  entry  and  eviction  of  one  who,  at  the  time 
of  the  covenant,  had  lawful  title  to  the  land,  and,  having  such  title,  entered 
and  evicted  the  plaintiff;  or  which  did  not  contain  some  averment  of  equiva- 
lent import.  But  upon  examining  the  count  in  question  it  will  be  found  that, 
although  this  averment  is  contained  in  that  count,  it  is  mere  surplusage;  be- 
cause the  breach  alleged  is  that  the  defendant  refused,  on  demand,  to  convey 
the  land.  There  is  nothing,  therefore,  in  the  objection,  as  applied  to  this  count ; 
because  it  would  be  good  without  averring  any  eviction  whatsoever. 

§  47.  Where  the  allegation  is  of  an  agreement  to  convey  land  in  fee-simple^ 
free  from  incumbrance^  and  that  defendant  had  no  fee-simple  title,  the  questiofi 
<f  incumbrance  need  not  be  decided. 

The  next  objection  to  the  declaration  applies  to  the  third  count,  and  it  is 
this :  that  the  plaintiff,  in  that  count,  treats  the  agreement  as  importing  an 
undertaking  on  the  part  of  the  bank  to  convey  the  lot  in  fee-simple,  by  a  good 
and  indefeasible  title,  free  from  incumbrances.  In  the  view  which  we  have 
taken  of  this  subject,  it  is  unnecessary^  for  us  to  decide  whether  the  agreement 
docs  or  does  not  import  such  an  undertaking,  on  the  part  of  the  bank,  as  is 
ascribed  to  it  in  this  count  of  the  declaration.  This  count  contains  an  aver- 
ment that  the  bank  was  not,  at  the  time  of  the  agreement,  or  at  any  time 
after,  seized  or  possessed  of  the  lot  in  fee-simple.  We  have  seen  that  the  lan- 
guage of  the  agreement  is,  that  the  bank  was  to  convey  the  lot  in  fee-simple 
to  the  defendant  in  error,  his  heirs  or  assigns  forever.  Now,  it  appears  from 
the  record  that  the  bank  claimed  under  a  deed  from  Alexander  Kerr,  who 
sold  the  lot  as  trustee,  under  a  deed  of  trust  from  Orr,  the  former  owner,  made 
to  secure  certain  debts  therein  stated,  which  deed  of  trust  was  executed  on  the 
8th  of  September,  1819.  Bat  Orr  had  previously,  to  wit,  on  the  Gth  of  August, 
1818,  conveyed  the  same  lot  in  fee-simple  to  Joseph  Elgar,  as  trustee,  for  the 
purpose  of  securing  certain  debts  therein  stated,  and  with  power  to  sell  in  cer- 
tain events  therein  mentioned;  one  of  which  was,  that  Samuel  Lane,  who  was 
indorser  of  a  note  of  $3,000,  secured  by  this  last  deed,  should  be  sued,  which 
event  occurred  as  early  as  the  year  1S20.    Now,  from  this  state  of  facts,  it  is 

apparent  that,  at  the  date  of  the  agreement,  the  bank  was  not  seized  of  the 
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fee-simple  which  it  contracted  to  convey.  If  the  deed  of  trust  to  Elgatr  be 
considered  as  a  mortgage,  then,  the  moment  it  was  executed,  the  legal  estate 
in  fee-simple  was  in  Elgar,  subject  to  be  defeated  upon  the  performance  of  the 
condition,  and  so  continued  in  him*  from  that  time  down  to  the  year  1835, 
when,  under  the  trust  deed,  he  sold  and  conveyed  the  lot  to  the  Patriotic 
Bank,  which  purchased  at  the  sale.  The  interest  of  the  mortgagor,  according 
to  the  common  law,  is  not  liable  to  execution  as  real  estate.  8  East,  467;  5 
Bos.  &  Pull.,  461.  It  is  treated  as  equitable  assets.  1  Vesey,  436;  4  Kent,  154. 
In  conformity  with  this  doctrine,  this  court  decided  (12  Pet.,  201)  that  the 
wife  of  a  mortgagor  was  not  dowable;  and  in  13  Pet.,  294,  that  the  equity  of 
redemption  could  not  be  taken  in  execution  under  a  Jiet'i  facicta.  If  this  be 
so  in  the  case  of  a  mortgage,  the  principle  applies  more  strongly  in  case  of  a 
deed  of  trust,  because  the  interest  of  the  mortgagor,  such  as  it  is,  is  so  far  pro- 
tected by  a  court  of  equity  that  the  mortgagee  cannot  foreclose  without  a 
decree  in  equity;  and  even  in  that  decree  a  short  time  is  allowed  to  the  mort- 
gagor within  which  to  redeem  by  paying  the  debt;  whereas,  m  the  case  of 
the  trust,  unless  in  case  of  some  extrinsic  matter  of  equity,  a  court  of  equity 
never  interferes;  and  the  only  right  of  the  grantor  in  the  deed  is  the  right  to 
whatever  surplus  may  remain  after  sale  of  the  money  for  which  the  property 
sold.  There  was,  then,  a  good  causa  of  action,  on  the  ground  that  the  bank 
had  not  the  fee-simple  which  it  contracted  to  convey. 

We  think,  then,  that  the  declaration  is  not  liable  to  any  of  the  objections 
which  have  been  urged  against  it. 

§  48.  Where  an  agreement  of  a  hank  is  not  under  its  corporate  seal,  hut  that 
of  the  president  and  cashier^  assumpsit  will  lie  against  it. 

Nor  have  we  any  doubt  but  that  the  action  well  lies  against  the  bank.  For 
although  the  agreement  is  under  soal,  it  is  not  the  seal  of  the  corporation,  but 
that  of  the  president  and  cashier.  It  was  decided  in  the  case  of  Kandall  ^^ 
Vanvechten,  19  Johns.,  60,  that  covenant  would  not  lie  against  a  corporation 
on  a  contract  not  under  their  common  seal,  but  that  an  action  of  assumpsit 
would  lie;  and  that  it  makes  no  difference,  in  regard  to  a  corporation,  whether 
the  agent  is  appointed  under  seal  or  not,  or  whether  he  puts  his  own  seal  to  a 
contract  which  he  makes  in  their  behalf,  the  doctrine  of  merger  not  applying 
to  such  a  case.     This  doctrine  we  approve,  and  it  is  decisive  of  the  objection. 

•   [The  remainder  of  the  opinion  is  irrelevant  to  the  subject  of  pleading  and 
is  omitted.]  Affirmed. 

THOMPSON  v.  COOK. 
(Circuit  Court  for  Illinois:  2  McLean,  133-120.     1840.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  action  was  brought  on  a  promissory  note  given 
by  the  defendants  to  John  W.  Taylor  &  Co.,  and  by  them  assigned,  under  the 
same  name,  to  the  plaintiff.  The  defendants,  having  filed  a  special  demurrer, 
take  several  exceptions  to  the  declaration. 

§  49.  It  is  sufficient  if  the  citizenship  of  the  plaintiff  appear  in  any  part  of  the 
pleading. 

The  plaintiflF,  in  the  declaration,  is  stated  to  be  a  citizen  of  the  state  of  New 
York;  but  it  is  objected  that  there  is  no  averment  of  his  being  a  citizen  at  the 
time  the  suit  was  commenced.    That  it  does  not  follow,  from  his  being  a  citizea 
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of  Ifew  York  at  the  time  the  declaration  was  filed,  that  he  was  a  citizen  at  the 
time  the  writ  was  issued.  In  this  respect  the  declaration  is  in  the  usual  form, 
and  think  it  is  good.  In  a  late  case  the  supreme  court  decided  that,  if  the 
citizenship  of  the  plaintiff  appeared  in  any  part  of  the  pleadings,  it  is  sufficient. 
In  tliat  case  (Bradstreet  v,  Thomas,  12  Pet.  64;  Courts,  §  1093)  the  citizenship 
of  the  plaintiff  was  alleged  in  the  joinder  to  the  demurrer,  and,  under  the  cir- 
cumstances, it  was  held  good. 

§  50.  Jurisdiction  over  one  of  joint  defendants  when  the  other  is  beyond  the 
jurisdiction. 

One  of  the  defendants  is  alleged,  in  the  declaration,  to  be  a  citizen  of  Illinois 
and  the  other  of  Missouri.  The  writ  was  served  onlv  on  the  citizen  of  Illinois.  • 
It  has  often  been  ruled  that,  where  there  are  several  plaintiffs  and  defendants, 
the  court  must  have  jurisdiction,  as  between  each  of  the  plaintiffs  and  defend- 
ants. In  the  case  under  consideration,  the  plaintiff  being  a  citizen  of  New 
York,  the  suit  being  brought  in  the  state  of  Illinois,  the  court  can  take  no 
jurisdiction  against  the  defendant,  who  is  a  citizen  of  Missouri.  But  as  this 
defendant  is  not  in  fact  a  party  to  the  suit,  the  process  not  having  been  served 
on  him,  the  act  of  congress  of  the  28th  of  February,  1839,  first  section,  covers 
the  case,  and  authorizes  the  suit  against  one  of  the  parties  to  the  note.  And, 
indeed,  without  the  provisions  of  this  statute,  the  defendant  being  liable  to 
pay  the  note,  and  the  other  party  not  being  in  any  way  prejudiced  by  the  pro- 
ceeding, a  judgment  might  have  been  entered  against  the  party  before  the 
court.  But  the  late  law  provides  for  the  case  and  removes  all  doubt  on  the 
subject. 

§  51.  WJtere  title  to  a  note  is  derived  through  a  firm  it  is  not  necessary  to 
state  the  names. 

It  is  also  objected  that  the  declaration  does  not  show  who  compose  the  firm 
of  John  W.  Taylor  &  Co.,  the  payees  and  indorser-s  of  the  note.  And  it  is  in- 
sisted that  this  is  material,  in  order  to  give  jurisdiction  to  the  court.  Where 
an  individual  derives  his  right  through  an  assignment  of  a  firm,  as  in  this  case, 
it  is  never  necessarv  for  him,  at  common  law,  to  state  in  his  declaration  the 
names  composing  the  firm.  In  this  case  the  declaration  alleges  that  John  W. 
Taylor  &  Co.  are  citiz&ns  of  the  state  of  New  York,  and  no  necessity  is  per- 
ceived for  a  more  specific  allegation. 

The  defendants  promise  to  pay  John  W.  Taylor  &  Co.;  and,  by  the  same 
name,  the  note  is  indorsed  to  the  plaintiff.  Why  should  he  be  held  bound  to 
ascertain  and  set  forth  in  his  declaration  the  individuals  who  compose  the  firm? 
If  the  note  had  been  transferred  by  ten  or  twenty  firms,  it  would  be  just  as 
necessary  to  state  the  individuals  who  compose  each  of  them  as  in  the  present 
case.  This  would  not  only  est^iblish  the  rule  in  this  court,  different  from  that 
which  exists  in  other  courts,  but  it  would  materially  affect  the  negotiable  char- 
acter of  bills  or  notes. 

There  is  nothing  in  the  act  of  congress  referred  to,  or  in  the  limited  jurisdic- 
tion of  this  court,  which  should  change  the  rule.  It  is  always  in  the  power  of 
the  defendant  to  plead  to  the  jurisdiction  of  the  court,  and  take  advantage  of 
any  fact  which  may  exist  going  to  show  a  want  of  jurisdiction. 

§  62.  Where  note  is  payable  at  a  certain  place^  declaration  need  not  state  de- 
mand was  tliere  made. 

In  the  last  place,  it  is  objected  that  the  note,  upon  its  face,  is  payable  at  the 
State  Bank  of  Illinois,  and  the  declaration  contains  no  averment  that  when  due 
it  was  presented  to  the  bank  for  payment.    As  matter  of  description,  it  is 
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proper  to  state  where  the  note  is  payable ;  bat  the  law  is  now  well  settled  that 
it  is  not  necessary,  wher6  a  note  is  payable  at  a  particular  place,  to  state  in  the 
declaration  that  a  demand  of  payment  was  made  at  such  place. 

There  are  some  conflicting  decisions  on  this  point  in  this  country;  but  the 
weight  of  authority  is  that  no  demand  need  be  made.  And,  until  lately,  in 
England  there  was  no.  question  which  produced  more  conflicting  decisions  than 
this  one.  The  king's  bench  decided  one  way  and  the  common  pleas  another; 
and  this  conflict  continued  until  the  point  was  decided  in  the  house  of  lords, 
against  the  king's  bench,  that  a  demand  of  payment  at  the  place  where  the 
note  was  made  payable  was  essential  to  the  right  of  action  on  the  note. 

No  one,  it  is  presumed,  can  read  the  opinion  given  in  the  house  of  lords  and 
not  be  struck  with  the  forcible  reasoning  and  superior  ability  on  the  side  of 
the  minority  in  the  house.  Lord  Eldon  was  in  favor  of  the  decision  given,  but 
eight  of  the  twelve  judges  were  against  it  and  in  favor  of  the  decision  made  by 
the  king's  bench.  And  it  does  seem  that  the  masterly  views  presented  by  the 
eight  judges  are  conclusive  on  the  subject.  The  case  was  Rowe  v.  Young,  2 
Brod.  &  Bing.,  180.  This  decision  of  the  house  of  lords  does  not  seem  to  have 
been  satisfactory,  as  immediately  afterwards  an  act  of  parliament  (1  &  2  G. 
4,  ch.  78)  was  passed  which  substantially  sustained  the  doctrine  of  the  king's 
bench. 

Where  a  note  is  payable  at  a  particular  place,  as,  in  the  present  instance,  at 
a  bank,  the  maker  of  the  note  may  show  a  deposit  of  the  money  to  meet  the 
note,  or  a  readiness  to  pay  had  a  demand  been  made.  And  this  seems  to  be  a 
proper  subject-matter  for  defense.  Why  should  the  holder  of  the  paper  be 
required  to  make  a  demand  of  payment  at  the  place  designated  any  more  than 
a  demand  of  the  maker  at  his  usual  place  of  residence,  where  no  place  is 
named  ? 

This  question,  in  the  case  of  Wallace  v.  McConnell,  13  Pot.,  144  (Bills  ani> 
Notes,  §§  1539-43),  was  fully  considered  and  decided  by  the  supreme  court.  It 
is,  therefore,  no  longer  an  open  question  before  the  courts  of  the  United  States. 
The  demurrer  is  overruled;  and  there  being  no  further  defense,  judgment  is 
entered  for  the  plaintiff  on  the  note. 

METCALF  t7.  ROBINSON. 
(Circuit  Court  for  Indiana:  2  McLean,  863-865.    1841.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  action  was  brought  on  a  bill  of  exchange  for 
$627.33,  drawn  by  the  plaintiff  on  the  defendant,  accepted  by  him  and  pro- 
tested for  non-payment.  The  first  count  of  the  declaration  complains,  etc.,  of 
a  plea  that  the  defendant  render  unto  the  plaintiff  $1,000,  which  he  owes  and 
unjustly  detains  from  him.  For  that  whereas,  etc.,  setting  out  the  bill,  its  ac- 
ceptance and  protest  for  non-payment.  And  that  the  plaintiff,  as  drawer, 
was  forced  and  obliged  to  pay  the  holder,  etc.,  of  which  the  defendant  had 
notice,  "  by  means  whereof  said  defendant  then  and  there  became  liable  to 
pay  said  plaintiff  said  sums  of  money;  and  being  so  liable,  he,  the  said  defend* 
ant,  then  and  there  undertook  and  promised  to  pay,"  etc. 

The  second  count  states  that  the  defendant  was  indebted  to  the  plaintiff  for  so 
much  money,  etc.,  had  and  received  to  and  for  the  use  of  the  plaintiff  at  defend- 
ant's request.    And,  also,  in  the  further  sum  of  $700  for  money  laid  out  and 

expended,  etc. ;  and,  being  so  indebted,  he,  the  said  defendant,  in  consideration 
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tftereof,  then  and  there  undertook  and  promised  to  pay  to  the  said  plaintiff 
8aid  sums  of  money,  when  he,  the  said  defendant,  should  be  thereunto  re- 
quested. Yet  the  said  defendant  has  refused,  etc.,  to  the  damage  of  the  said 
plaintiff  $200.  To  this  declaration  the  defendant  demurred,  and  assigned  as 
cause  of  demurrer  a  misjoinder,  the  first  count  being  in  debt  and  the  other  in 
assumpsit 

§  53.  Distinction  hetween  assumpsit  and  debt 

The  forms  of  a  declaration  in  an  action  of  indebitatus  assumpsit^  and  in  debt 
on  simple  contract,  are  very  similar.  There  are,  however,  certain  words  by 
which  they  are  distinguished,  and  which  give  the  one  or  the  other  character 
to  the  action.  The  action  of  debt  is  founded  upon  the  contract,  the  action  of 
assumpsit  upon  the  promise,  and  in  this  consists  the  principal  distinction  be< 
tween  the  two  actions.  In  the  action  of  debt  on  simple  contract,  express  or 
implied,  the  subject-matter  of  the  debt  should  be  described  precisely  as  in  the 
common  counts  in  assumpsit.  The  consideration  for  the  contract  must  be 
stated,  as  also  any  inducement  necessary  to  explain  the  contract  or  considera- 
tion, and  it  should  be  stated  the  party  agreed  to  pay.  Stating  that  he  prom- 
ised to  do  so  would  be  bad.     Emer}^  v.  Fell,  2  Term  R,  28 ;  2  Bos.  &  Pul.,  78. 

In  the  case  of  Brill  v.  Neele,  3  Barn.  &  Aid.,  208,  the  record  stated  that  the 
plaintiff  had  brought  his  bill,  etc.,  in  a  plea  of  debt,  and  the  commencement 
of  the  declaration  was  in  the  common  form  in  debt.  The  first  count  then 
stated  that  defendant  was  indebted  to  the  plaintiff  for  work  and  labor,  etc., 
and,  being  indebted,  that  the  defendant  undertook  and  promised  to  pay  upon 
request,  etc.  The  second  count  was  upon  a  quantum  meruit,  and  in  form  like 
the  first.  The  other  counts  were  property  framed  in  debt.  To  this  declaration 
there  was  a  demurrer,  assigning  for  cause  the  misjoinder  of  debt  and  assump- 
sit. In  support  of  the  demurrer  tbe  case  of  Dalton  v.  Smith,  2  Smith,  618, 
was  cited,  where  the  court  held  a  declaration  containing  counts  precisely  sim- 
ilar to  be  bad;  and  Lawrence,  justice,  there  said  that  the  counts  laid  with  a 
promise  were  counts  in  assumpsit  without  a  breach. 

There  can  be  no  doubt  that  in  the  case  under  consideration  the  counts  were 
intended  to  be  in  debt.  This  is  plainly  seen  from  the  general  form  and  lan- 
guage of  the  counts.  The  damages  are  laid  at  the  conclusion  of  the  declara- 
tion, as  in  debt,  in  a  less  amount  than  the  sum  demanded.  But  in  both  counts 
it  is  alleged  that  the  defendant,  "in  consideration  thereof,  undertook  and 
promised  to  pay."  This,  under  the  above  authority,  makes  the  counts  assump- 
sit. They  are  counts  in  assumpsit  without  a  breach.  The  breach  assigned  in 
the  last  count,  which  lays  the  damages  at  $200,  when  the  amount  demanded 
is  the  sum  of  $1,000,  is  wholly  irregular.  Leave  given  to  the  plaintiff  to  amend 
his  declaration. 

WILDER  V,  Mccormick. 

(Circuit  Court  for  New  York:  2  Blatchford,  31-87.    1846.) 

Opinion  by  Bbtts,  J. 

Most  of  the  causes  of  demurrer  in  this  case  are  of  an  extremely  technical 
character,  touching  very  slightly  the  merits  of  the  action.  They  can  be  best 
disposed  of  by  considering  them  numerically  in  their  order. 

§  64.    Variance  between  torit  and  declaration  not  open  on  demurrer. 

The  first  cause  is  that  the  declaration  is  not  properly  entitled,  but  the  de- 
fect *or  imperfection  is  not  pointed  out.    It  was  alleged  on  the  argument  that 
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the  writ  was  returnable  on  the  19th  of  February,  whereas  the  placlta  was  of 
the  20th.  If  this  objection  was  intrinsically  of  ever  so  great  importance,  the 
court  most  manifestly  would  not  act  upon  it  on  a  suggestion  so  made.  But 
if  the  objection  had  come  up  on  oyer  of  the  writ,  or  by  setting  out  the  writ 
in  hacc  verba  in  the  demurrer  book,  the  court  would,  under  the  statute,  allow 
an  amendment  of  an  error  so  trivial.  Act  of  September  24, 1789,  §  32  (1  U.  S. 
Stat,  at  Large,  91).  Variances  between  the  declaration  and  the  writ  cannot, 
however,  be  taken  advantage  of  on  general  demurrer.  Duvall  v.  Craig,  2 
Wheat,  45.    This  cause  of  demurrer  is  overruled. 

§  65.  Proper  allegations  in  declaring  for  infringement  of  patent. 

The  second  cause  assigned  is  that  the  declaration  does  not  aver  at  what  time 
the  invention  patented  was  made.  Time  is  not,  in  this  case,  a  traversable  par- 
ticular, in  the  sense  of  special  pleading.  The  patent  law  nowhere  requires  the 
patentee  to  allege  or  prove  the  specific  time  of  his  invention.  It  need  only  be 
before  his  application  for  a  patent,  and  it  is  wholly  immaterial  to  the  validity 
of  the  patent  and  to  the  character  of  the  pleading  to  be  interposed  by  the  de- 
fendant whether  the  inv'ention  was  long  antecedent  to  the  application  or 
directly  preceded  it.  The  act  of  July  4,  1836  (5  U.  S.  Stat,  at  Large,  119,  §  6)^ 
entitles  the  person  who  invents  or  discovers  a  new  manufacture,  etc.,  not 
known  or  used  by  others  before  his  discovery,  to  take  out  a  patent.  Should 
evidence  be  V)fifered  by  the  defendant  tending  to  defeat  the  patent  because  it 
was  taken  out  before  the  discoverv  was  made,  it  would  be  clearlv  sufficient  for 
the  patentee,  in  its  support,  to  prove  that  he  made  the  discovery  at  any  period, 
however  short,  previous  to  his  application  for  the  patent.  Melius  v,  Silsbee,  4 
Mason,  108;  2  Greenl.  Ev.,  §  492.  The  averment  demanded  by  this  cause  of 
demurrer  is  not  inserted  in  approved  precedents  of  declarations  for  infringe- 
ments of  patents.  2  Greenl.  Ev.,  §  487,  note  1 ;  Phillips  on  Pat.,  520;  2  Chitty's 
PL,  320.     The  second  cause  must,  therefore,  be  disallowed. 

The  third  and  fourth  causes  cannot  be  sustained.  The  third  is  that  it  doe3 
not  appear  that  the  application  for  the  patent  was  in  writing  nor  to  whom  it 
was  made.  The  fourth  is  that  it  does  not  appear  that  the  commissioner  of 
patents  had  any  rightful  authority  to  grant  the  patent.  These  causes  are 
founded  upon  supposed  requisites  of  the  statute,  not  averred  in  the  declaration 
to  have  been  complied  with,  and  are  also  supposed  to  be  supported  by  general 
principles  governing  proceedings  in  tribunals  of  inferior  jurisdiction.  If  the 
matters  which  it  is  alleged  should  be  set  forth  in  the  declaration  would  call 
for  the  application  of  those  principles  in  case  they  were  pleaded  by  way  of 
justification  and  in  defense  of  acts  done,  or  as  a  protection  to  the  party  plead- 
ing them,  which  would  at  least  be  a  doubtful  proposition  (Martin  v,  Mott,  12 
Wheat.,  19),  it  would  not  necessarily  follow  that  the  same  method  of  pleading 
must  be  pursued  in  declaring  upon  a  private  title  or  a  grant  emanating  from 
functionaries  acting  under  statutory  authoritj%  Day  v,  Chism,  10  Wheat,  449; 
Bank  of  the  United  States  v.  Smith,  11  Wheat.,  171;  Carroll  v.  Peake,  1  Pet., 
18,  23.  The  third  cause  of  demurrer  rests  upon  the  assumption  that  the  plaint- 
iff must,  in  his  pleading,  specify  all  the  acts  done  by  him  to  obtain  a  patent,  in 
order  that  it  may  appear  upon  the  face  of  the  declaration  that  the  mode  of 
proceeding  pointed  out  by  the  statute  has  been  pursued.  But  the  case  of  The 
Philadelphia  &  Trenton  Kailroad  Co.  v.  Stimpson,  14  Pet.,  448,  disposes  of 
this  and  all  the  other  objections  that  fall  within  the  same  class.  The  grant  of 
the  patent  is  itself  sufficient  evidence  that  all  the  preliminary  steps  required 
bj'^  law  were  properly  taken.    And  as  the  plaintiff  may  make  his  patent  the 
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direct  and  efficient  proof,  in  the  first  instance,  of  his  right  to  the  grant,  so, 
a  fortiori,  it  would  seem  to  be  unnecessary  for  him  to  plead  an}'^  of  the  partic- 
ulars which  conduced  to  the  grant.  It  is  sufficient  to  set  forth  the  grant  in 
substance.     Tryon  v.  White,  1  Pet.  C.  C,  96. 

The  fourth  cause  of  demurrer  is  founded  upon  a  misapplication  of  a  doctrine 
appertaining  to  the  acts  of  legal  tribunals,  where  a  court  of  inferior  jurisdic- 
tion takes  cognizance  of  a  case  and  renders  judgment,  and  he  who  sets  up  such 
judgment  in  support  of  his  own  interests  must  aver  and  prove  that  the  tribunal 
had  jurisdiction  in  the  matter.  The  authority  of  the  commissioner  of  patents, 
or  of  the  commissioner  of  the  land  office,  or  of  the  president  (whose  former 
functions  in  this  behalf  are  now  exercised  by  those  officers),  to  issue  grants,  is 
not  of  the  nature  of  jurisdiction,  in  its  common  law  and  technical  acceptation. 
As  in  regard  to  patents  for  land,  so  in  regard  to  patents  for  inventions,  the 
proper  officer  issues  the  grant  when  he  has  evidence  satisfactory  to  his  own 
mind  that  the  claimant  is  entitled  to  receive  it.  But  that  adjudges  nothing  as 
to  the  real  right.  That  question  is  unaffected,  and  remains  to  be  examined 
and  decided  between  ])arties  contesting  it,  without  prejudice  or  advantage  from 
the  letters  patent.  We  are  not  aware  of  any  method  of  pleading  by  which 
the  courts  can  be  called  upon  to  settle  the  regularity  of  the  preliminary  pro- 
ceedings in  the  patent  office.  Nor  does  there  seem  to  be  any  utility  in  putting 
in  issue  the  authority  of  the  commissioner,  upon  the  facts  before  him,  to  grant 
a  patent,  because,  if  the  decision  should  negative  his  authority,  it  could  not 
revoke  or  supersede  the  patent.  The  declaration  must  tender  an  issue  upon 
the  novelty  and  utility  of  the  discovery  patented,  these  being  essential  to  the 
enforcement  of  any  exclusive  privilege  under  the  patent.  But  the  question  of 
the  regularity  of  the  proceedings  in  petitioning  for  and  obtaining  the  patent, 
and  that  of  the  correctness  of  the  judgment  of  the  officer  in  awarding  it,  are 
not  material  and  cannot  be  inquired  into. 

§  56.  Declaring  on  a  writing  according  to  its  tenor  and  effect. 

The  fifth  and  sixth  causes  of  demurrer  are  founded  upon  an  inaccurate  ap- 
prehension of  the  form  of  the  declaration.  The  fifth  cause  is  that  the  declara- 
tion sets  forth  the  letters  patent  according  to  their  words  and  figures,  and  not 
according  to  their  legal  tenor  and  effect.  The  declaration  avers  the  patent 
and  specification  to  be  ''  in  language  of  the  import  and  to  the  effect  following;" 
and  it  cannot  be  a  valid  exception  that  ''import"  is  used  instead  of  "  tenor," 
even  if  the  words  are  not  identical  in  signification,  because  the  language  is 
that  of  recital  and  not  of  grant. 

§  67.  Sufficient  foj*m  ofprofert. 

The  sixth  cause  is  that  the  declaration  does  not  make  sufficient  profert  of 
the  letters  patent.  The  declaration  says:  ''as  by  the  said  letters  patent  and 
specification,  all  in  due  form  of  law,  ready  in  court  to  be  produced,  will  fully 
appear."  This  is  equivalent  to  profert  in  the  most  formal  and  ample  terms. 
It  tenders  the  entire  grant  to  the  inspection  of  the  court  and  party. 

§  58.  Several  torts  of  one  kind  may  be  joined  in  one  count. 

The  seventh  cause  is  that  the  declaration  is  bad  for  duplicity,  in  setting 
forth  three  distinct  causes  of  action  in  the  same  count,  viz.:  three  distinct  in- 
fringements of  the  said  letters  patent.  The  patent  is  for  an  "  improvement  in 
lire-proof  chests  and  safes."  The  declaration  avers,  in  the  same  count,  that 
th<# defendant  "  made  and  manufactured  and  sold  five  hundred  iron  safes  or 
chests,  in  the  manner  and  of  the  materials  described  in  the  said  letters  patent, 
and  in  imitation  thereof^  in  infringement  and  violation  of  the  said  letters 
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patent,  and  against  the  exclusive  right  so  secured  by  the  said  letters  patent;" 
and,  also,  that  he  ''  made  and  manufactured  and  sold,  and  caused  to  be  made 
and  manufactured  and  sold,"  five  hundred  like  iron  safes  or  chests;  and,  also, 
that  he  "put  on  sale  and  offered  for  sale  and  sold  "  five  hundred  like  iron  safes 
or  chests.  These  various  averments,  which  are  supposed  to  constitute  three 
separate  causes  of  action,  and  thus  to  render  the  declaration  liable  to  the  ob- 
jection of  duplicity,  are  no  more  than  a  specification  of  the  manner  in  which 
the  plaintiffs  right  has  been  violated.  A  reiteration  of  infringements  of  a 
patent,  like  a  repetition  of  torts  of  any  other  kind  which  are  of  the  same 
nature,  may  be  sued  for  and  recompensed  in  one  action.  There  is  no  known 
doctrine  of  the  law  that  requires  a  plaintiff  to  split  up  into  separate  actions 
grievances  of  that  character.  They  are  properly  united  in  this  case,  and  the 
demurrer  cannot  be  sustained  for  that  cause. 

§  59.  Conclusion  of  declaration  in  case. 

The  eighth  cause  is  that  the  declaration  has  no  proper  or  formal  commence- 
ment and  conclusion,  inasmuch  as  it  commences  in  the  form  of  an  action  of 
trespass  on  the  case,  and  concludes  in  the  form  of  an  action  of  debt.  The 
conclusion  is  that  the  plaintiff  has  been  injured  and  deprived  of  profits  which 
he  might  otherwise  have  derived  from  the  improvement,  and  has  sustained 
actual  damages  to  the  amount  of  $5,000;  and  that,  by  force  of  the  statute, 
an  action  hath  accrued  to  him  to  recover  of  the  defendant  the  said  actual 
damages,  and  such  additional  damages,  not  exceeding,  in  the  whole,  threo 
times  the  amount  of  said  actual  damages,  as  the  court  may  see  fit  to  order 
and  adjudge;  and  that  the  defendant,  though  often  requested,  has  never 
paid  the  same  nor  any  part  thereof  to  the  plaintiff.  If  there  be  any  founda- 
tion for  this  cause  of  demurrer  it  is  of  the  most  technical  description,  and  the 
defect  would  be  removable  by  amendment  as  of  course.  But  we  do  not  per- 
ceive that  there  is  any  material  incongruity  between  the  commencement  and 
the  close  of  the  declaration.  The  gravamen  of  the  suit  is  the  tortious  infringe- 
ment of  the  plaintiff's  patent,  and  the  conclusion  of  the  declaration  is  a  de- 
mand of  damages  in  gross.  They  are  averred  to  be  ''  actual  damages,-'  but 
that  allegation  does  not  change  the  nature  of  the  averment.  It  is  still  merely 
a  demand  of  damages  in  compensation  of  the  wrong. 

The  declaration  is  not  formal  in  its  frame.  But  it  embodies  all  that  is 
essential  to  enable  the  plaintiff  to  give  evidence  of  his  right  and  of  its  viola- 
tion by  the  defendant,  and  affords  to  the  defendant  the  opportunity  to  inter- 
pose every  defense  allowed  him  by  law.  In  such  a  condition  of  the  pleadings 
in  a  cause  the  court  will  not  encourage  objections  merely  critical  and  over- 
nice,  and  will  seek,  even  on  special  demurrer,  to  sustain  pleadings  substantially 
sufficient,  and  thus  avoid  useless  delays  and  expenses. 

The  demurrer  is  overruled  on  all  points,  but  without  costs  to  either  party. 

§  60.  Proofs  must  correspond  with  the  allegations  of  the  declaration,  but  this  require- 
ment is  fulfiUed  if  the  substance  of  the  declaration  is  proved ;  and  in  construing  a  contract 
declared  on,  the  court  may  use  the  same  light  wliich  the  parties  enjoyed  when  the  contract 
was  made,  placing;  themselves  in  the  same  situation  as  the  parties,  so  as  to  view  the  circum- 
stances as  they  viewed  them.     Nash  v.  Towne,  6  Wall.,  689. 

§  01.  It  is  not  necessary,  it  seems,  to  set  forth  in  the  petition  points  which  are  merely 
matters  of  proof.     Noble  v.  United  States,*  Dev.,  135. 

g  G2.  A  declaration  mnst  contain  a  statement  of  faets,  which,  in  law,  gives  the  plaintiff  a 
right  to  recover.    Stanley  v.  Whipple,  2  McL.,  85.  • 

§  63.  A  declaration  which  alleges  a  promise  by  a  deceased  party  to  pay,  and  also  a 
promise  by  his  administrators,  though  informal,  is.not  bad  on  a  general  demurrer.    Curtis  v, 

Bowrie,  2McL.,874. 
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§  04.  If  the  plaint ilTs  title  depends  upon  the  performanee  of  eertain  acts  he  must 
afiQrm  the  performaDce  of  those  acts.    Gray  v,  James,  Pet  C.  C,  476. 

§  Oo.  The  declaration  onght  always  to  show  a  title  in  the  plaintiff,  and  that  with  suffi- 
cient certainty,  and  set  forth  all  the  matters  which  are  of  the  essence  of  the  action ;  without 
these  the  plaintiff  fails  to  show  a  right  in  point  of  law  to  ask  the  court  for  judgment  in  his 
favor.    Ibid, 

§  60.  A  partj  is  bonnd  to  abide  by  his  own  pleadings,  and  cannot  be  permitted  to  prove 
anything  in  opposition  thereto.  Therefore,  a  petition  which  prays  for  the  confirmation  of  an 
indefinite  grant,  and  shows  on  its  face,  by  express  averment,  that  the  same  was  not  surveyed, 
presents  a  case  in  which  the  claim  must  be  rejected.    Winter  v.  United  States,  Hemp.,  944. 

§07.  Immaterial  statements  no  ground  of  demnrrer.—  If  the  facts  stated  in  a  complaint 
constitute  a  valid  cause  of  action,  it  is  n6t  demurrable  though  also  containing  unnecessary, 
immaterial,  redundant  statements.  The  same  is  true  of  the  answer.  The  proper  method  to 
prune  the  pleadings  in  such  cases  is  by  motion  to  strike  out.    Loomis  v.  Youle,*  1  Minn.,  177. 

§  OS.  Joinder  of  parties.—  Generally  speaking,  all  joint  obligors  and  others  bound  by  cov* 
enants,  contract  or  9ua«t-con tract  ought  to  be  made  parties  to  a  suit;  and  the  plaintiff  may 
1)0  compelled  to  join  them  all  by  a  plea  in  abatement  for  non- joinder;  but  such  objection 
can  oDly  be  taken  advantage  of  by  a  plea  in  abatement;  for  if  one  party  only  is  sued  it  is  not 
matter  in  bar  of  the  suit  or  in  arrest  of  judgment.  But  the  same  doctrine  does  not  appear  to 
have  been  acted  upon,  to  the  full  extent,  in  cases  of  recognizance  and  judgment,  and  other 
matters  of  record,  such  as  bonds  to  the  crown.  In  cases  of  this  sort,  if  it  appears  by  decla- 
ration or  other  pleadings  that  there  is  another  joint  debtor  who  is  not  sued,  although  it  is 
not  averred  that  he  is  living,  the  objection  need  not  be  pleaded  in  abatement,  but  it  may' 
be  taken  advantage  of  upon  demurrer  or  in  arrest  of  judgment.  Gil  man  t;.  Rives,  10  Pet., 
208. 

§  09.  Where  a  covenant  purported  to  be  made  between  two  persons  by  name  of  the  first 
part,  and  the  corporate  company  of  the  second  part,  and  only  one  of  the  persons  of  the  first 
part  signed  the  instrument,  and  the  covenant  ran  between  the  party  of  the  first  part  and  the 
party  of  the  second  part,  it  was  proper  for  the  person  who  had  signed  on  the  first  part  to 
sue  alone,  because  the  covenant  inured  to  the  benefit  of  those  who  were  parties  to  it.  Phil- 
adelphia, Wilmington  &  Baltimore  R.  Co.  v,  Howard,  18  How.,  807. 

g  70.  In  an  action  on  a  joint  and  several  bond  against  several  defendants,  some  of  whom 
are  non-residents  of  the  state  in  which  the  suit  is  brought,  and  there  is  a  return  of  *'  no  in- 
habitants "  as  to  them,  if  the  plaintiff  declares  against  all  the  co-obligors,  and  those  on  whom 
process  has  been  served  proceed  to  trial  on  the  merits,  the  averment  that  all  the  co-obligors 
are  in  custody,  though  irregular,  is  not  fatal,  and  will  not  preclude  the  plaintiff  from  obtain- 
ing a  judgment  against  such  of  the  co-obligors  as  are  really  before  the  court.  Pegram  v. 
United  States,  I  Marsh.,  261. 

§  71.  The  several  obligees  in  an  appeal  bond  may  join  in  a  suit  upon  it.  Arnold  v.  Frost,  0 
Ben.,  267. 

§  7:?.  The  claimants  who  have  united  in  this  petition  are  not  represented  as  having  any 
joint  interest  in  the  sums  Remanded,  but  each  as  looking  after  his  own.    This  practice  is  in 
violation  of  all  rules  of  pleading,  and  the  petition  is  dismissed.    Wilson  v.  United  States,* 
1  N.  &  H.,  818. 

§73.  The  laws  of  California  require  that  actions  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  and  that  all  parties  having  an  interest  in  the  subject  of  the  action  may  be 
joined.  So  that  this  statute  is  complied  with,  it  is  not  a  fatal  objection  that  the  respective 
interests  of  parties  jointly  concerned  are  not  accurately  set  forth.  Lyon  v.  Bertram,  20  How., 
14». 

g  74.  In  the  state  of  Tennessee  the  uniform  practice  has  been  for  tenants  in  common  in 
ejectment  to  declare  in  a  joint  demise,  and  to  recover  a  part  or  the  whole  of  the  premises  de- 
clared for,  according  to  the  evidence  adduced.    Pooler.  Lessee  of  Fleeger,  11  Pet.,  183. 

§  75.  Joinder  of  counts.—  Whenever  the  same  plea  may  be  pleaded  to  two  different  counts, 
and  the  same  judgment  given  on  both,  they  may  be  joined  in  the  same  declaration.  Stock- 
well  v.  United  States,  8  Cliff.,  284. 

g  76.  Two  actions  against  the  same  defendants,  for  trespass  to  person  and  trespass  to  prop- 
erty, respectively,  arising  out  of  the  same  circumstances,  may  be  joined.  In  this  case  they 
were  brought  separately,  and  the  court  ordered  them  to  be  tried  together,  but  did  not  order 
them  to  be  joined.    Holmes  v,  Sheridan,  1  Dill.,  831. 

§  77.  It  is  proper  to  consolidate  in  one  action  suits  of  debt  brought  to  recover  penalties 
undtr  the  act  of  congress  of  1700,  chapter  29,  section  1,  for  shipping  a  crew  without  articles, 
and  a  single  count  is  sufficient.    Wolverton  v.  Lacey,^  8  Law  Rep.,  N.  S.,  672. 

S  7S.  In  replevin  several  counts  cannot  be  joined  in  the  cognizance.  Rotchford  v,  Meade, 
8  Or.  0.  C,  650. 
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§  79.  A  declaration  is  bad  which  joins  a  count  in  assumpsit  for  breach  of  promise  of  mar- 
riage and  a  count  in  tort  for  deceit.     Wilkinson  v.  Pomeroy,  10  Blatch.,  524. 

§  80.  Counts  charging  the  defendants  as  executors,  upon  the  promise  of  their  testator,  and 
upon  their  own  promise  as  executors,  in  consideration  of  assets,  may  be  joined  in  the  same 
declaration,  and  the  judgment  upon  each  count  will  be  de  bonis  testatoris,  Dixou  v.  Ram- 
say, 1  Cr.  C.  C,  472. 

§81.  Action  on  contract  of  intestate;  plea  of  limitations;  rej)lication  that  the  intestate 
assumed  within  three  years,  and  the  proof  was  that  the  administrator  promised  within  tliree 
years.  Held,  that  a  count  upon  the  intestate's  promise,  and  that  of  the  administrator,  may  be 
joined,  and  the  plaintiff  was  permitted  to  amend.    Wllkings  v.  Murphey,*  2  Hayw.  (N.  C),  282. 

§  83.  A  plaintiff  in  ejectment  may  join  in  one  action  several  trespassers  on  his  single  parcel 
of  land.  Any  defendant  taking  a  defense  specifically  for  a  portion  of  the  land  disclaims  a«i 
to  the  rest,  and  if  he  succeeds  on  trial  is  entitled  to  a  verdict.  Those  who  plead  the  general 
issue  are  considered  as  taking  a  defense  for  the  whole,  and  if  found  in  possession  of  any  part 
will  be  guilty  under  a  general  verdict.     Greer  v.  Mezes,  24  How.,  26S. 

§  88.  Debt  will  lie  to  recover  a  penalty  as  provided  in  the  eighty-ninth  section  of  the  prin- 
cipal collection  act,  whether  indebitatus  assumpsit  will  lie  or  not.  An  objection  to  a  joinder 
of  counts  to  which  the  same  plea  may  be  pleaded,  and  on  which  the  same  judgment  may  be 
given,  is  not  valid.  Hence  counts  for  recovery  of  duties  and  double  value  may  be  joined, 
although  duties  must  bo  paid  in  gold  and  double  values  in  money  current.  The  fact  that  tke 
importer  was  the  owner  does  not  make  the  counts  inconsistent,  because,  although  he  couI«t 
not  import  goods  and  then  buy  them  from  himself,  he  might  first  import  and  then  conceal 
them  for  himself,  which  would  make  him  liable  both  for  the  penalty  and  duties.  Stock  well 
V,  United  Slates,*  12  Int.  Rev.  Rec,  88. 

§  84.  In  an  action  of  ejectment  in  California  may  be  included  distinct  parcels  of  land,  if 
covered  by  the  same  title ;  also  a  claim  for  rents  and  profits,  for  damages  and  waste.  Beard 
V.  Federy,  8  Wall.,  478. 

§  85.  It  is  opposed  to  the  common  law  system  of  pleading,  which  prevails  in  Illinois,  to 
join  actions  of  covenant  and  assumpsit^  and  for  such  joinder  a  declaration  is  demurrable. 
Phillips,  etc.,  Const.  Co.  v.  Seymour,  1  Otto,  646. 

§  88.  Under  the  New  York  code  of  procedure  a  count  for  personal  injuries  against  a  rail- 
road corporation  cannot  be  joined  with  a  count  to  recover  a  statutory  penalty  from  the  cor- 
poration for  overcharge  of  fare,  provided  that  both  counts  are  well  pleaded.  In  this  case  the 
latter  count  was  ill  pleaded,  and  a  demurrer  to  the  declaration  for  misjoinder  was  overruled 
without  costs.     Sullivan  v.  N.  Y.,  N.  H,  &  H.  R.  Co.,*  11  Fed.  R.,  848. 

g  87.  Under  the  New  York  code  a  claim  for  a  statutory  penalty  and  a  claim  for  personal 
injuries  cannot  be  joined  in  the  same  complaint.    Sullivan  v.  Railroad  Co.,  19  Blatch.,  3S8. 

§  88.  The  New  York  code,  making  a  complaint  demurrable  which  improperly  joins  two  or 
more  causes  of  action,  must  be  construed  to  mean  good  causes  of  action  well  pleaded.  If 
two  are  joined  and  one  is  ill  pleaded,  the  complaint  is  good  as  to  the  other.     Ibid, 

§  89.  Allegations  of  time,  quantity,  ralne,  ete.,  need  not  be  proved  with  precision,  though 
a  date,  when  alleged  as  description  of  the  instrument  declared  on,  must  be  accurately  given. 
Under  a  declaration  alleging  a  contract  made  on  a  certain  day  may  be  shown  a  written  con- 
tract taking  effect  on  a  different  day.     United  States  v,  L3  Baron,  4  Wall.,  642. 

§  90.  Whenever  time  is  material,  whether  in  matters  of  contract  or  of  tort,  the  plaintiff  is 
strictly  bound  by  the  time  specified  in  the  declaration.     Eastman  v,  Boifish.  1  Story,  528. 

§  91.  The  specific  date  undt?ra  videlicet  is  not  necessary  in  a  declaration  in  ejectment,  and 
may  be  rejected  as  surplusage,  if  it  sufficiently  appears  on  the  face  of  the  declaration  that 
the  buster  was  after  the  entry  under  the  several  demises.     Woodward  v.  Brown,  13  Pet,,  1. 

^  92.  In  an  action  on  the  case  for  failure  to  perform  a  parol  contract,  the  time  of  making 
it  is  not  material;  and  hence,  where  it  was  alleged  to  be  made  on  the  lOth  of  September,  to 
take  effect  in  forty  days,  and  the  breach  of  it  was  assigned  to  have  occurred  the  next  day, 
it  will  be  presumed,  after  verdict,  that  it  was  proven  that  the  breach  occurred  after  the  expi- 
ration of  forty  days.    Scull  v,  Higgins,  Hemp.,  90. 

§  93.  An  allegation  in  a  declaration  that  a  patent  was  made  on  a  certain  day  is  supported 
by  proof  that  several  re-issues  were  granted  at  a  later  date  on  a  patent  of  the  date  alleged,  the 
re-issues  covering  the  same  specification  as  the  original  patent.     Read  v.  Bowman,  2  Wall.,  691. 

§94.  In  trespass  where  a  day  is  laid  in  the  declaration,  and  from  such  day  to  the  com- 
mencement of  the  action  divers  trespasses  were  committed,  one  trespass,  but  not  divers, 
may  be  proved  prior  to  the  day  named.  But  divers  may  be  proved  within  the  time  laid. 
United  States  r.  Kennedy,  3  McL.,  175. 

g  95.  A  declaration  averring  that  the  note  was  presented  at  the  bank  when  due,  **  to  wit, 
the  2dd  of  July,  ISII,"  the  *'  to-wit "  clause  was  held  to  be  surplusage.  Hyslop  v.  Jones,  3 
McL.,  98. 
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§  96.  A  declaration  averring  that  the  bankrupt  did  on  the  (blank)  day  of  October,  1869, 
tnmsfer,  assign  and  convey  (the  statutory  terms)  to  the  defendant,  does  not  limit  it  to  the 
exact  date,  but  covers  any  fraudulent  transfer  during  the  six  months  prior  to  filing  the  peti- 
tion in  bankruptcy.    Andrews.  Assignee,  v,  Qraves,  1  Dill.,  108. 

§  97.  The  declaration  in  ejectment  was  dated  on  May  22,  1881,  and  the  judgment  was  ren- 
dered January  14,  1882.  The  plaintiff  in  ejectment  counted  on  a  demise  made  by  A.  B.  on 
the  1st  o^  January,  1828.  His  title,  as  shown  in  the  abstract,  commenced  on  the  17th  of  May, 
1828,  which  is  subsequent  to  the  demise  on  which  plaintiff  counted.  By  the  Court:  Though 
the  demise  is  a  fiction,  the  plaintiff  must  count  on  one  which,  if  real,  would  support  his  ac- 
tion.    Binney  r.  Chesapeake  &  Ohio  Canal  Co.,  8  Pet.,  214. 

§  98.  Where  a  patent  for  the  circular  saw  clapboard  machine  expired  by  lapse  of  time  on 
March  15,  1884,  and  congress,  by  act  of  ^larch  8,  1835,  renewed  it  to  A.  for  the  space  of  seven 
years  from  the  time  when  it  expired,  and  the  declaration  in  the  writ,  which  was  dated  on  the 
13th  of  January,  1888,  recited  the  original  patent  and  the  subsequent  act  of  congress,  and 
then  stated  generally  a  violation  of  the  patent-right  for  a  long  time,  to  wit,  for  the  space  of 
three  years  and  eight  months,  next  preceding  the  date  of  the  writ,  it  was  held  that  if  the 
plaintiff  intended  to  claim  under  the  old  patent,  he  should  have  filed  a  distinct  and  independ- 
ent count;  and  that  he  had  restricted  himself  to  proof  of  a  violation  of  the  patent-right  dur- 
ing the  space  of  the  said  three  years  and  eight  months  specified  in  the  declaration.  Eastman 
V,  Bodfish,  1  Story,  528. 

§  99.  By  the  custom  of  the  banks  in  the  District  of  Columbia,  payment  of  a  promissory 
note  is  to  be  demanded  on  the  fourth  day  after  the  time  limited  for  the  payment  thereof,  in 
order  to  charge  the  indorser,  contrary  to  the  law  merchant,  which  requires  a  demand  on  the 
third  day.  The  declaration  against  the  indorser  in  such  a  case  must  lay  the  demand  on  the 
fourth  and  not  on  the  third  day.     Renner  v.  Bank  of  Columbia,  9  Wheat.,  581. 

§  109.  Action  on  Jadgment  — Plaintiff  need  not  describe  himself  as  administrator.— -In 
an  action  of  debt  on  a  judgment  recovered  by  plaintiff  as  administrator,  it  is  not  necessary 
for  plaintiff  to  describe  himself  as  administrator  nor  to  make  profert  of  his  letters  of  ad- 
ministration ;  and  should  he  so  describe  himself  the  statement  may  be  rejected  as  surplusage. 
Biddle  v.  Wilkins,  1  Pet,  686. 

§101.  Averment  of  administratorship— Profert  of  letters.*— Where  an  administrator 
sues  on  a  bond  made  to  his  intestate,  he  must  aver  that  he  is  administrator  and  make  profert 
of  his  letters.    Fugate  v.  Bronaugh,*  8  Cr.  C.  C,  65. 

§  102.  Allegation  of  assignment  by  plaintiff  assignee. —  A  person  who  sues  as  assignee  is 
bound  to  allege  an  assignment  to  show  title  in  himself.     Earhart  v,  Campbell,  Hemp.,  48. 

^  108.  Where  an  inventor  sells  his  invention  before  he  obtains  a  patent,  a  declaration  filed 
by  the  assignee  which  states  the  right  thus  acquired,  after  the  issuing  of  the  patent  against 
the  assignor,  is  not  demurrable.     Rath  bone  v.  Orr,  5  McL.,  181. 

§  104.  Husband  and  ^ife  —  Allegations.—  The  rule  is  well  established  that  when  the  right 
of  entry  is  by  ouster  of  the  title  of  the  wife,  the  demise  may  be  laid  in  the  name  of  the  bus- 
bind,  or  in  the  names  of  the  husband  and  wife.     Woodward  v.  Brown,  18  Pet.,  1. 

§  105.  In  an  action  of  trover  by  husband  and  wife  the  declaration  alleged  a  conversion  be- 
fore the  marriage  and  concluded  to  the  damage  of  the  husband  alone.  Verdict  for  plaintiffs, 
but  the  husband  had  died  before.  Thereupon  the  court  on  motion  arrested  the  judgment 
and  gave  surviving  plaintiff  leave  to  amend.     Semmes  v,  Siierburne,*  2  Cr.  C.  C,  534. 

§  106.  Trover  will  not  lie  against  husband  and  wife  for  a  conversion  **  to  her  use"  only. 
Hollenbock  v.  Miller,  8  Cr.  C.  C,  176. 

g  107.  Stat«  statutes  need  not  be  pleflded.—  The  federal  courts  sitting  in  a  state  take  judi- 
cial notice  of  the  statutes  of  such  state;  and  where  by  a  general  statute  authority  is  given  to 
a  corporation  to  do  certain  acts,  it  is  not  necessary  in  a  declaration  to  set  out  such  authority, 
but  sufficient  if  such  facts  are  set  out  as  to  bring  the  case  within  the  operation  of  the  statute. 
Toppan  V.  The  C.  C.  &  C.  R.  R.  Co.,  1  Flip.,  74. 

^  108.  However  it  may  be  in  the  state  courts,  it  is  unnecessary  in  the  federal  courts  to  set 
out  in  a  declaration  or  plea  statutes  of  another  state,  as  the  court  will  take  judicial  notice  of 
them.     Jones  v.  Hays,*  4  McL.,  521. 

§^  109.  The  provisions  in  the  act  of  incorporation  in  Ohio,  that  it  should  be  considered  a 
public  act,  must  be  regarded  in  courts,  and  its  enactments  noticed,  without  being  specially 
pleaded,  as  would  be  necessary  if  the  act  were  private.     Beaty  v.  Knowler,  4  Pet.,  15^ 

g  110.  Parol  eontract  made  in  another  state;  allegation  as  to  validity  of,  demarrablc— 
A  declaration  is  not  demurrable,  on  the  ground  of  not  stating  a  cause  of  action,  which  sets  out 
a  parol  contract  and  alleges  that  the  contract  was  made  in  another  state,  was  valid  by  the 
law  of  that  state,  and  was  to  be  performed  there,  whether  or  not  the  contract  actually  was 
•Talid  by  the  laws  of  the  state  in  question.    So  held  in  an  action  in  New  York  on  a  contract 
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made  in  Connecticut  in  consideration  of  past  seduction.    Liegeois  r.  McCracken,*  10  Fed.  R., 
e64. 

§  111.  ATerments  admitted  hj  demurrer.—  In  a  bill  by  the  assignee  of  a  bankrupt,  to  get 
at  certain  real  estate  alleged  to  have  been  fraudulently  and  coUusively  conveyed  by  the  bank- 
rupt to  the  defendant,  the  averment  of  intent  to  defraud  creditors  on  the  part  of  the 
bankrupt  is  an  averment  of  fact,  and  not  a  conclusion  of  law,  and  is  admitted  by  demurrer. 
Piatt  v.  Mead,  9  Fed.  R.,  91. 

§  112.  A  declaration  chanfring  negligence  will  not  confine  the  plaintiff  to  certain  acts 
of  negligence  alleged ;  for,  though  a  plaintiff  is  bound  to  state  his  case,  he  is  not  bound  to 
state  the  evidence  by  which  he  intends  to  prove  it  Indianapolis,  etc.,  R.  Oo.  v.  Horst,  8 
Otto,  291. 

§118.  Immaterial  averments  —  Snrplasage.— When  two  breaches  of  a  covenant  which 
are  repugnant  to  each  other  are  assigned  in  one  count,  one  of  them,  if  immaterial,  may  be  re- 
jected as  surplusage.    Day  v.  Chism,  10  Wheat.,  449. 

§  114.  In  a  declaration  the  averment  that  the  assignment  of  a  promissory  note  was  for 
value  received  is  an  immaterial  averment  and  need  not  be  proved.  Wilson  v,  Codman,  3 
Cr.,  198. 

§  1 15.  Action  by  president  —  Averment  of  names  of  persons  Interested.— In  an  action  in 
the  name  of  the  president  for  the  benefit  of  a  class  of  persons,  the  names  of  the  persons  need 
not  be  averred.     Tyler  v.  Hand,  7  How.,  578. 

§  1 16.  Interest  need  not  be  demanded  in  the  declaration,  nor  is  its  payment  negatived  in 
the  breach.  The  uniform  practice  is  to  declare  for  the  debt  alone,  and  interest  is  recoverable 
as  damages.     Chinn  v.  Hamilton,  Hemp.,  438. 

§  117.  Exchange  —  Allegations  as  to  rate  of.—  The  difference  of  exchange  may  be  recovered 
on  a  bill  of  exchange ;  but  this  seems  not  to  be  the  rule  where  the  action  is  founded  on  a  prom- 
issory note,  and  there  is  no  count  or  allegation  in  the  declaration  to  cover  the  rate  of  ex- 
change.    Weed  v.  Miller,  1  McL.,  438. 

§  118.  The  ollice  of  the  innuendo  in  a  declaration  for  slander  is  to  explain  the  words 
spoken  and  to  annex  to  them  their  proper  meaning.  It  cannot  extend  their  sense  beyond 
their  usual  and  natural  import,  unless  something  is  put  upon  the  record  by  way  of  introduc- 
tory matter  with  which  they  cannot  be  connected ;  then,  words  which  are  equivocal  or  am- 
biguous, or  fall  short  in  their  natural  sense  of  importing  anyjibelous  charge,  may  have  lixed 
to  them  a  meaning  certain  and  defamatory,  extending  beyond  their  ordinary  import.  Beards- 
ley  V.  Tappan,  1  Blatch.,  588. 

§  119.  An  action  of  deceit  cannot  be  founded  on  an  allegation  of  non-performance  of  a 
promise  by  defendant,  but  may  on  an  allegation  that  defendant  promised  mala  fide  and 
without  intending  to  perform.    Fen  wick  v.  Grimes,*  5  Cr.  C.  C,  603. 

g  120.  Action  on  c611ector'8  bond,  collector's  district  mnst  be  stated. —  In  an  action  by 
the  United  States  on  a  tax  collector's  bond  a  declaration  which  does  not  state  the  collector's 
district  is  bad.     United  States  v,  Jackson,  14  Otto,  41. 

§  121.  Deficiency  of  insurance  company's  assets;  allegation  of  necessary  in  action  against 
shareholder. —  In  an  action  at  law  by  a  policy-holder  of  an  insurance  company  against  the 
defendant  as  a  stockholder,  to  recover  from  the  defendant's  unpaid  stock  an  amount 
claimed  to  be  due  on  the  policy,  the  declaration  must  aver  that  the  losses  of  the  company  or 
its  liabilities  exceed  its  assets  or  it  is  demurrable.    Blair  v,  Qray,  14  Otto,  769. 

§  122.  Allegation  of  covenant  to  pay  the  amount  of  decree  to  be  rendered  sufficient. — 
An  arrangement  was .  made  between  ^.  and  B.  by  which  B.  paid  to  A.  a  certain  sum,  and 
covenanted  to  pay  him  beside  whatever  more  he  should  be  held  entitled  to  in  the  decree  to 
be  rendered  in  a  chancery  suit  then  pending  by  B.  against  A*  In  a  suit  on  this  covenant  by 
A.  the  declaration  alleged  that  a  decree  had  been  entered  in  the  supreme  court  dismissing  the 
bill,  and  that,  by  virtue  of  this  decree,  plaintiff  is  entitled  to  recover  a  certain  sum  of  defend- 
ant. Held,  on  demurrer,  that  the  declaration  presented  a  prima  facie  case,  and  that  bow 
plaintiff  became  entitled  to  recover  by  virtue  of  the  decree  need  not  be  stated,  as  it  was  a 
^matter  of  evidence.    Hobson  v,  McArthur,*  8  McL.,  241. 

§  128.  Official  bond,  action  on  for  moneys  received  sabseqnent  to  date  of  allegation  of 
lime. —  If  the  date  of  an  official  bond  declared  on  be  later  than  the  beginning  of  the  term  of 
office,  the  declaration  must  allege  that  the  moneys  received  and  not  accounted  for  were  re- 
ceived subsequent  to  the  execution  of  the  instrument.  United  States  v.  Spencer,*  2  McLu, 
405. 

§  124.  Caption. —  It  is  sufficient  to  name  the  court  in  the  caption  of  the  declaration.  Qae- 
sett  r.  Palmei-,*  8  McL.,  105. 

§  125.  A  venue  *'at  Boston,  in  the  state  of  Massachusetts,  to  wit,  at  Monroe,  in  the  county 
of  Monroe,  and  district  aforesaid,  and  within  the  jurisdiction  of  this  court>"  is  sufficient.  IbiaL 
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§  126.  Copy  of  note  in  doclaratlon,  indorsement  omitted  —  Arerment  of  sufficient.— In 

an  action  on  a  note,  wherein  the  copy  of  the  note  was  annexed  to  the  declaration,  and  the  in- 
dorsement omitted,  it  was  held  to  be  supplied  by  the  averment  of  indorsement  in  the  decla* 
ration.    Adams  v.  White,*  %  Pittsb.  R.,  21. 

S  127.  Action  by  rendor  for  breach  of  contract  to  purchase  land  —  Allegratlon  of  title 
and  readiness  to  conrey  necessary. —  Where,  in  an  agreement  to  purchase  land,  the  condi- 
tions of  payment  and  conveyance  are  mutual  and  concurrent,  a  declaration  by  the  vendor  for 
breach  must  contain,  not  merely  that  he  was  ready  and  willing  to  perform  the  letter  of  the 
contract,  but  that  he  had  good  title  and  was  ready  to  convey  by  deed,  or  it  will  be  bad  on  de- 
murrer and  cannot  be  cured  by  the  verdict.    Washington  v,  Ogden,  1  Black,  450. 

§  12S.  Contract,  when  to  be  set  forth  specially.—  There  can  be  no  doubt  that,  when  a 
special  contract  remains  open,  the  plalntifiTs  remedy  is  on  the  contract,  and  he  must  set  it 
forth  specially  in  his  declaration.  But  if  the  contract  has  been  put  an  end  to,  the  action  for 
money  had  and  received  lies  to  recover  any  payment  that  has  been  made  under  it.  The  Chesa- 
peake &  Ohio  Canal  Co.  v.  Knapp,  9  Pet.,  541. 

g  129.  A  single  bill  may  be  declared  upon  according  to  its  legal  effect  Turner  v.  White, 
4  Cr.  0.  C,  465. 

§  130.  In  a  writ  of  right  on  the  mise  joined  on  the  mere  right,  under  a  count  for  the  entire 
right,  a  demandant  may  recover  a  less  quantity  than  the  entirety.  Inglis  v.  Trustees  of  the 
Sailors'  Snug  Harbor,  3  Pet.,  99. 

§  131.  Scire  facias  under  lien  law— No  declaration  necessary.— Where  a  scire  faeioB 
was  issued  to  enforce  a  lien  upon  a  house  under  the  lien  law  of  the'  District  of  Columbia,  there 
was  no  necessity  to  file  a  declaration.    Winder  v.  Caldwell,  14  How.,  4d4. 

§  132.  Petition  in  conrtof  claims— Applications  to  proper  department,  aYcrment  of.— 
A  petition  in  the  court  of  claims  which  does  not  aver  that  an  application  has  been  made  to 
the  proper  department  to  have  the  claim  adjusted  will  be  dismissed  unless  amended  within 
ten  days.    Calkins  v.  United  States,*  IN.  &  H.,  882. 

§  13d.  A  petition  before  the  court  of  claims  is  defective  which  does  not  specify  what  per- 
sons are  owners  of  the  claim  or  interested  therein.  White  &  Sherwood  t;.  United  States,* 
Dev.,  134. 

g  134.  Complainants  cannot  recover  in  the  court  of  claims  on  a  ground  not  set  forth  in  the 
petition  as  a  foundation  of  recovery.    Brown  v.  United  States,*  1  N.  &  H.,  877. 

§  135.  Eyiction,  allegation  of—  Deed  bearing  scroll  for  seaL—  By  the  laws  of  Wisconsin, 
a  scroll,  or  any  device  by  way  of  seal,  has  the  same  effect  as  an  actual  seal  In  New  York  it 
is  otherwise,  and  an  action  brought  in  the  latter  state  upon  a  deed  e:(ecuted  with  a  scroll  in 
Wisconsin,  which  contained  a  covenant  of  seizin,  is  properly  an  action  of  OMumpsit  and  not 
covenant.  Nor  is  it  necessary  in  the  declaration  to  allege  an  eviction,  because  the  covenant 
was  broken  as  soon  as  made.    Le  Roy  v.  Beard,  8  How.,  461. 

§  136.  Seizin  —  Effect  of  acts  of  New  York.—  The  act  of  New  York  of  1788,  declaring  that 
after  the  year  1800  no  action  for  the  recovery  of  lands  shall  be  maintained  unless  on  a  seizin 
or  possession  within  twenty-five  years  next  before  bringing  such  action,  is  valid  even  if  ap- 
plied to  a  seizin  existing  at  the  time  the  law  was  passed,  and  in  such  case,  where  the  demand- 
ant counted  on  the  seizin  of  his  ancestor  within  sixty  years  then  last  past,  it  was  held  that 
the  count  was  bad.    Bockee  v.  Crosby,  d  Paine,  432. 

J.  Certainty  and  Sufficiency. 

SuMKARY — Deelaraiion  in  debt  to  state  amount  definitely y  §  187. —  Derivation  of  title  to  note 
sued  on,  %  188. —  Allegation  of  act  by  agents  §  189. — Allegation  of  damage  supplied  from 
ad  damnum  in  writ,  §  140. — Debt  against  executor  on  note,  §  141. —  Averment  of  consid" 
eration  **for  value  received,"  g  142.-^  Averment  of  demand  and  notice  against  guarantor, 
§  143. —  Breach  of  contract  of  guaranty,  how  assigned,  %  144. —  Declaration  on  award, 
averment  of  publication,  §  145 ;  same,  averment  of  amount  awarded,  §  146 ;  same,  aver- 
ment of  readiness  to  perform,  §  141. —  Declaration  in  deceit,  §  148. — Declaration  on  Judg- 
ment, jurisdiction  not  necessary  to  be  shown,  g  149 ;  same,  contra,  §  150 ;  same,  how  set 
out,  §  151. —  Declaration  for  account  of  profits,  to  aver  profits,  §  152;  same,  to  aver  rela- 
tions of  parties,  §  153.  —  Declaration  rendered  uncertain  by  addition  of  unnecessary 
words,  %IU. 

§  137.  A  declaration  in  debt  on  a  protested  biU  which  fails  to  state  the  amount  of  charges 
of  protest  is  bad  for  uncertainty.    Wilson  v.  Lenox,  §  155. 

§  138.  An  executor  of  the  surviving  partner  of  a  firm  in  declaring  upon  a  note  due  the 
firm  need  not  allege  who  had  been  its  members.    Childress  v,  Emory,  g§  156-162. 
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§  139.  An  allegation  that  *'  A.,  by  his  agent  B.,*'  made  the  note  in  suit  is  sufficient    Ibid, 

g  140.  The  allegation  of  damage  in  an  action  of  debt,  if  wanting  in  the  declaration,  may 
be  supplied  by  the  cut  damnum  in  the  writ.    Ibid, 

§  141.  The  action  of  debt  lies  against  an  executor  upon  a  promissory  note.    Ibid, 

§  142,  In  declaring  on  a  guaranty  it  is  a  sufficient  averment  of  consideration  to  set  out 
the  contract  of  guaranty  containing  the  words  "  for  value  received.*'  Hank  v,  Crittenden, 
g§  163-165. 

§  143.  A  declaration  against  a  guarantor  should  aver  demand  and  notice  to  the  guarantor, 
or  some  excuse,  such  as  insolvency  of  the  principaL    Ibid, 

§  144.  In  a  declaration  against  a  guarantor,  the  assignment  of  the  breach  should  be  in  the 
words  of  the  contract  of  guaranty,  or  in  words  co-extensive  with  the  import  and  effect  of 
it    Ibid. 

%  1 45.  When  the  agreement  for  an  award  required  notice  to  the  parties,  a  declaration  on 
the  award  must  aver  notice.  An  allegation  that  the  award  was  duly  made  and  published  is 
sufficient     Matthews  v.  Matthews,  §§  16(^-171. 

§  146.  A  declaration  in  debt  for  two  sums  distinctly  awarded,  damages  and  costs,  should 
add  the  two  and  ask  for  the  sum.  An  omission  of  this,  however,  will  be  but  a  formal  defect. 
Ibid. 

§  147.  A  declaration  on  an  award  must  aver  plaintifTs  readiness  to  perform  his  part    Ibid, 

§  148.  In  a  declaration  in  deceit  the  plaintiff  must  show  that  the  action  resulting  in  his 
damage  was  caused  and  induced  by  the  acts  of  defendant.    Weeks  v.  Ladd,  g  173. 

§  149.  A  declaration  upon  a  foreign  judgment,  rendered  by  a  court  of  general  jurisdiction, 
need  not  show  that  the  court  bad  jurisdiction  of  the  person  of  defendant,  as  this  is  presumed 
from  the  allegation  of  recovery.  (See  Wilbur  v,  Abbott,  infra^)  Tenney  v,  Townsend,  g§  178, 
174. 

§  150.  In  a  declaration  upon  a  foreign  judgment  it  must  appear  that  the  defendant  resided 
within  the  jurisdiction  of  the  foreign  court,  or  else  that  he  was  properly  served  with  process, 
or  that  he  appeared  in  the  suit  (See  Tenney  v,  Townsend,  gupra,)  Wilbur  v.  Abbott,  §§  175» 
176. 

§  151.  A  declaration  upon  a  foreign  judgment  rendered  by  a  court  of  general  jurisdiction 
need  not  set  out  particulars  of  the  orig^al  cause  of  action.    Ibid. 

g  152.  Declaration  in  action  of  account  for  account  of  profits  must  aver  that  there  were 
profits.    Travers  v.  Dyer,  §g  177-182. 

g  158.  Declaration  in  action  of  account  must  aver  the  relations  of  the  parties  whence  arises 
the  right  to  an  account.    Ibid. 

g  154.  Declaration  against  defendant  as  bailiff  to  plaintiff  of  an  "  undivided  moiety  "  of 
land,  rendered  defective  by  addition  of  the  words  "  or  share,"  thus  making  indefinite  what 
had  been  definite.    Ibid. 

[Notes.—  See  gg  183-^1.] 

WILSON  V.  LENOX. 
(1  Cianch,  194r-2U.    1808.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  In  this  case  there  was  an  objection  taken  to  the 
plaintiflTs  declaration,  which  was  in  debt  on  a  protested  bill  of  exchange. 
The  declaration  claims  £300  sterling,  with  damages,  interest  and  charges  of 
protest,  on  a  protested  bill  of  exchange,  without  stating  in  any  part  of  it  the 
amount  of  those  charges.  The  verdict  is  for  the  debt  in  the  declaration  men- 
tioned, on  which  judgment  is  rendered,  to  be  discharged  by  a  less  sum.  The 
objection  is  that  the  demand  is  uncertain,  inasmuch  as  the  amount  of  the 
charges  of  protest,  which  constitute  a  part  of  the  debt  claimed,  it  not  stated. 

§  165.  Declaration  in  debt  on  protested  bill  micst  state  amount  of  protest 

charges. 

The  clause  of  the  act  on  which  this  suit  is  instituted  is  in  these  words :  "  It 
shall  be  lawful  for  any  person  or  persons,"  etc.,  "  to  prosecute  an  action  of 
debt  for  principal,  damages,  interest  and  charges  of  protest  against  the  draw- 
ers," etc.     The  charges  of  protest  constitute  an  essential  part  of  the  debt,  and 
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the  declaration  would  not  pursue  the  act  if  those  charges  should  be  omitted. 
This  part,  therefore,  cannot  be  considered  as  surplusage.  It  is  a  component 
part  of  the  debt  for  which  the  action  is  given.  Being  a  necessary  part,  its 
amount  ought  to  be  stated  with  as  much  certainty  as  the  amount  of  the  bill. 
As  this  is  a  mere  technical  objection  the  court  would  disregard  it  if  it  was 
not  a  principle,  deemed  essential  in  the  action  of  debt,  that  the  delaration 
should  state  the  demand  with  certainty.  The  cases  cited  by  the  counsel  for 
the  defendant  in  error  do  not  come  up  to  this  case.  They  relate  to  different 
debts;  this  to  a  single  debt  composed  of  different  parts. 

Jxidgment  reversed  and  a/rrested. 


CHILDRESS  r.' EMORY. 
(8  Wheaton,  64d-675.     1828.) 

IJebob  to  U.  S.  Circuit  Court,  District  of  West  Tennessee. 

Opinion  by  Mb.  Justice  Stoey. 

Statement  of  Facts. —  This  is  an  action  brought  by  the  executors  of  John 
G.  Comegys,  who  was  surviving  partner  of  the  firm  of  William  Cochran  & 
Comegys,  to  recover  the  contents  of  a  promissory  note  made  by  Joel  Childress, 
deceased  (whose  executor  the  plaintiff  in  error  is),  payable  to  the  firm  of  Will- 
iam Cochran  &  Comegys.  The  cause  came  before  the  circuit  court  for  the 
district  of  West  Tennessee  upon  a  special  demurrer  to  the  declaration,  and 
the  court  having  overruled  the  demurrer,  it  has  been  brought  here  by  writ  of 
error. 

§  1 56.  Section  11  of  judiciary  act  of  1789^  chapter  SO,  does  not  apply  to  exec- 
utors. 

The  several  causes  assigned  for  special  demurrer  have  been  argued  at  the 
bar;  but  before  we  proceed  to  the  consideration  of  them  we  may  as  well  dis- 
pose of  the  objection  taken  to  the  jurisdiction.  The  parties  executors  are,  in 
the  writ  and  declaration,  averred  to  be  citizens  of  different  states,  but  it  is  not 
alleged  that  their  testators  were  citizens  of  different  states  and  the  case  has 
therefore  been  supposed  to  be  affected  by  the  eleventh  section  of  the  judiciary 
act  of  1789,  chapter  20.  But  that  section  has  never  been  construed  to  apply 
to  executors  and  administrators.  They  are  the  real  parties  in  interest  before 
the  court,  and  succeed  to  all  the  rights  of  their  testators  by  operation  of  law, 
and  no  other  persons  are  the  representatives  of  the  personalty,  capable  of 
suing  and  being  sued.  They  are  contradistinguished,  therefore,  from  assignees, 
who  claim  by  the  act  of  the  parties.  The  point  was  expressly  adjudged  in 
Chappedelaine  v.  Dechenaux,  4  Cranoh,  306,  and,  indeed,  has  not  been  seri- 
ously pressed  on  the  present  occasion. 

§  157.  An  executor  deriving  title  to  a  partnership  note  need  not  aUege  who 
were  the  Tnemhers, 

The  first  cause  of  demurrer  is  that  the  declaration  states  the  note  to  have 
been  made  to  the  firm  of  William  Cochran  &  Comegys,  but  does  not  state 
Tvho  in  particular  the  persons  composing  that  firm  were.  Upon  consideration 
we  do  not  think  this  objection  ought  to  prevail.  The  firm  are  not  parties  to 
the  suit;  and  if  Comegys  was,  as  the  declaration  asserts,  the  surviving  partner 
of  the  firm,  his  executor  is  the  sole  party  entitled  to  sue.  It  is  not  necessary, 
in  general,  in  deriving  a  title  through  the  indorsement  of  a  firm,  to  allege,  in 
particulafy  who  the  persons  are  composing  that  firm;  for  if  the  indorsement 
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be  made  in  the  name  of  the  firm  by  a  person  duly  authorized,  it  gives  a  com- 
plete title,  whoever  may  compose  the  firm.  See  3  Chitty's  Plead.,  2,  39.  If 
this  be  so  in  respect  to  a  derivative  title  from  the  act  of  the  parties,  more  par- 
ticularity and  certainty  do  not  seem  essential  in  a  derivative  title  by  the  act 
of  the  law.  A  more  technical  averment  might,  indeed,  have  been  franaed 
upon  the  rules  of  good  pleading;  but  the  substance  is  preserved.  And  there 
is  some  convenience  in  not  imposing  any  unnecessary  particularity,  since  it 
would  add  to  the  proofs;  and  it  is  not  always  easy  to  ascertain  or  prove  the 
persons  composing  firms,  whose  names  are  on  negotiable  instruments,  espe- 
cially where  they  reside  at  a  distance;  and  every  embarrassment  in  the  proofs 
would  materially  diminish  the  circulation  of  these  valuable  facilities  of  com- 
merce. 

§  168.  Declaration  that  "^.,  hy  his  agent  B.,  viade^^  note,  good  on  demurrer. 

Another  cause  of  demurrer  is  that  the  declaration  does  not  aver  that  the 
note  was  signed  by  Joel  Childress.  To  this  it  is  sufficient  to  answer  that  the 
declaration  does  state  that  "Joel  Childress,  by  his  agent,  A.  Childress,  made  " 
the  note;  and  it  is  not  necessary  to  state  that  he  signed  it:  it  is  sufficient  if  he 
made  it.  The  note  might  have  been  declared  on  as  the  note  of  the  principal, 
according  to  its  legal  operation,  without  noticing  the  agency ;  and  though  it 
would  have  been  technically  more  accurate  to  have  averred  that  the  principal, 
by  his  agent  in  that  behalf  duly  authorized,  made  the  note,  yet  it  is  not  indis- 
pensable; for,  if  he  makes  it  by  his  agent,  it  is  a  necessary  inference  of  law 
that  the  agent  is  authorized,  for  otherwise  the  note  would  not  be  made  by  the 
principal;  and  that  the  demurrer  itself  admits.  See  Chitty  on  Bills,  Appx. 
Sect.,  p.  528,  and  notes,  id.;  Bayley  o*!!  Bills,  103;  2  Phillips,  Evid.,  ch.  1,  sec. 
1,  pp.  4,  6. 

§  159.  Allegation  of  damage  in  action  of  debt  supplied  hy  the  writ 

Another  cause  of  demurrer  is  that  the  declaration  omits  to  state  any  dam- 
ages; but  this,  if  in  any  respect  material  in  an  action  of  debt,  is  cured  by  the 
writ,  which  avers  an  ad  damnum  of  $500. 

§  160.  Court  cannot  examine  where  prqfert  is  7nade,  but  no  oyer  craved  of 
letters  testamentary. 

Another  cause  of  demurrer  is  that  the  letters  testamentary  are  not  sufficiently 
set  forth  to  show  the  right  of  the  plaintiffs  to  sue.  But  profert  is  made  of  the 
letters  testamentary,  in  the  usual  form ;  and  if  the  defendant  would  have  ob- 
jected to  them  as  insufficient,  he  should  have  craved  oyer,  so  as  to  have 
brought  them  before  the  court.  Unless  oyer  be  craved  and  granted  they  can- 
not be  judicially  examined.  And  if  the  plaintiffs  were  not  executors,  that  ob- 
jection should  have  been  taken  by  way  of  abatement,  and  does  not  arise  upon 
a  demurrer  in  bar.  It  may  be  added  that,  by  the  laws  of  Tennessee,  executors 
and  administrators,  under  grants  of  administration  by  other  states  of  the 
Union,  are  entitled  to  sue  in  the  courts  of  Tennessee  without  such  letters  granted 
by  the  state.    Act  of  Tennessee,  1809,  ch.  121,  sees.  1,  2. 

It  was  also  suggested  at  the  bar,  but  not  assigned  as  cause  of  demurrer,  that 
the  action  ought  not  to  have  been  in  the  detinet  only,  but  in  the  debet  eC 
detineL  This  is  a  mistake.  Debt  against  an  executor,  in  general,  should  be 
in  the  detinet  only,  unless  he  has  made  himself  especially  responsible,  as  by  a 
devastavit  Corny n's  Dig.,  Pleader,  2  D.,  2;  1  Chitty 's  Plead.,  292,  344;  2 
Chitty's  Plead.,  141,  note  /;  Hope  v.  Bague,  3  East,  6;  1  Saund.,  1,  note  1;  1 
Saund.,  112,  note  1.  And  if  it  had  been  otherwise,  the  objection  could  only- 
have  been  taken  advantage  of  on  special  demurrer,  for  it  is  but  matter  of  form, 
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and  cured  by  our  statute  of  jeofails.  Burland  v.  Tyler,  2  Lord  Eaym.,  1391 ; 
2  Chitty's  PI.,  141,  note//  Act  of  1789,  ch.  20,  sec.  32. 

§  161.  Debt  an  note  lies  against  executors. 

But  the  most  important  objection  remains  to  be  considered ;  and  that  is,  that 
an  action  of  debt  does  not  lie  upon  a  promissory  note  against  executors.  It 
is  argued  that  debt  does  not  lie  upon  a  simple  contract  generally  against  execu- 
tors ;  and  the  case  of  Barry  v,  Kobinson,  in  4  Bos.  &  Pull.,  293,  has  been  cited 
as  directly  in  point.  Certainly,  if  this  be  the  settled  rule  of  the  common  law,  we 
are  not  at  liberty  to  disregard  it,  even  though  the  reason  of  the  rule  may  appear 
to  be  frivolous  or  may  have  ceased  to  be  felt  as  just  in  its  practical  operation. 
But  we  do  not  admit  that  the  rule  of  the  common  law  is  as  it  has  been  stated 
at  the  bar.  We  understand,  on  the  contrary,  that  the  general  rule  is  that  debt 
does  lie  against  executors  upon  a  simple  contract;  and  that  an  exception  is 
that  it  does  not  lie  in  the  particular  case  where  the  testator  may  wage  his 
law.  When,  therefore,  it  is  established  in  any  given  case  that  there  can  be 
no  wager  of  law  by  the  testator,  debt  is  a  proper  remedy.  Lord  Chief  Baron 
Comyns  lays  down  the  doctrine  that  debt  lies  against  executors  upon  any 
debt  or  contract  without  specialty,  where  the  testator  could  not  have  waged  his 
law ;  and  he  puts  the  case  of  debt  for  rent  upon  a  parol  lease  to  exemplify  it. 
Com.  Dig.,  Administration,  B.,  14.  See,  also.  Com.  Dig.,  Pleader,  2  W.,  45,  tit. 
2  D.,  2.  The  same  doctrine  is  laid  down  by  elementary  writers.  1  Chitty's 
Plead.,  106;  Chitty  on  Bills,  ch.  6,  p.  426.  Upon  this  ground  the  action  of 
debt  is  admitted  to  lie  against  executors  in  cases  of  simple  contract  in  courts 
where  the  wager  of  law  is  not  admitted,  as  in  the  courts  of  London,  by  custom. 
So,  in  the  court  of  exchequer,  upon  a  more  general  principle,  the  wager  of  law 
is  not  allowed  upon  a  quo  minus.  Com.  Dig.,  Plead.,  2  W.,  45 ;  Godbolt,  291 ; 
1  Chitty's  Plead.,  106,*  93;  Bohun's  Hist,  of  London,  86.  The  reason  is  ob- 
vious :  the  plaintiff  shall  not,  by  the  form  of  his  action,  deprive  the  executor 
of  any  lawful  plea  that  might  have  been  pleaded  by  his  testator;  and  as  the 
executor  can  in  no  case  wage  his  law  (Com.  Dig.,  Pleader,  2  W.,  45),  he  shall 
not  be  compelled  to  answer  to  an  action  in  which  his  testator  might  have  used 
that  defense.  Even  the  doctrine  with  these  limitations  is  so  purely  artificial 
that  the  executor  may  waive  the  benefit  of  it;  and,  therefore,  if  he  omits  to 
demur,  and  pleads  in  bar  to  the  action,  isind  a  verdict  is  found  against  him,  he 
cannot  take  advantage  of  the  objection,  either  in  arrest  of  judgment  or  upon  a 
writ  of  error.  2  Saund.,  Y4,  note  2,  by  Williams,  and  the  authorities  there 
cited;  Norwood  v.  Bead,  Plowd.,  182;  Cro.  Eliz.,  557.  Style,  in  his  Practical 
Register,  lays  down  the  rule  with  its  exact  limitations.  ''  No  action,"  says  he, 
*'  shall  ever  lie  against  an  executor  or  administrator,  where  the  testator  or  in- 
testate might  have  waged  their  law ;  because  they  have  lost  the  benefit  of 
making  that  defense,  which  is  a  good  defense  in  that  action ;  and,  if  their  in- 
testate or  testator  had  been  living,  they  might  have  taken  advantage  of  it." 
Style's  Pr.  Eeg.  and  Comp.  Atty.  in  Courts  of  Common  Law  (1707),  p.  Qii6. 

In  the  view,  therefore,  which  we  take  of  this  case,  we  do  not  think  it  neces- 
sary to  enter  into  the  consideration  whether  the  case  in  4  Bos.  &  Pull.,  293, 
which  denies  that  debt  will  lie  against  executors  upon  a  promissory  note  of  the 
testator,  is  law.  There  is,  indeed,  some  reason  to  question,  at  least  since  the 
statute  of  Anne,  which  has  put  negotiable  instruments  upon  a  new  and  peculiar 
footing,  whether,  upon  the  authorities  and  general  doctrines  which  regulate 
that  defense,  it  ought  to  be  applied  to  such  instruments.  The  cases  cited  at 
the  bar  by  the  plaintiff's  counsel  contain  reasoning  on  this  point  which  would 
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deserve  very  serious  consideration.  But  waiving  any  discussion  of  this  point, 
and  assuming  the  case  in  4  Bos.  &  Pull.,  293,  to  have  been  rightly  decided,  it 
does  not  govern  the  case  now  before  the  court;  for  that  case  does  not  afFect 
to  assert  or  decide  that  the  action  of  debt  will  not  lie  in  cases  where  there  can 
be  no  wager  of  law. 
,        §  162.    Wager  of  law  in  United  States  abolished. 

Xow,  whatever  may  be  said  upon  the  question  whether  the  wager  of  law 
was  ever  introduced  into  the  common  law  of  our  country  by  the  emigration  of 
our  ancestors,  it  is  perfectly  clear  that  it  cannot,  since  the  establishment  of  the 
state  of  Tennessee,  have  had  a  legal  existence  in  its  jurisprudence.  The  con- 
stitution of  that  state  has  expressly  declared  that  the  trial  by  jury  shall  remain 
inviolate ;  and  the  constitution  of  the  United  States  has  also  declared  that  in 
suits  a;t  common  law,  where  the  value  in  controversy  shall  exceed  $20,  the 
right  of  trial  by  jury  shall  be  preserved.  Any  attempt  to  set  up  the  wager  of 
law  would  be  utterly  inconsistent  with  this  acknowledged  right.  So  that  the 
wager  of  law,  if  it  ever  had  a  legal  existence  in  the  United  States,  is  now  com- 
pletely abolished.  If,  then,  we  apply  the  rule  of  the  common  law  to  the  pres- 
ent case,  we  shall  arrive,  necessarily,  at  the  conclusion  that  the  action  of  debt 
does  lie  against  the  executor,  because  the  testator  could  never  have  waged  his 
law  in  this  case. 

Upon  the  whole,  the  judgment  of  the  circuit  court  is  affirmed,  with  six  per 
cent,  damages,  and  costs. 

HANK  V.  CRITTENDEN. 
(Circuit  Court  for  Ohio:  2  McLean,  557-561.    1841.) 

Opinion  by  Leavitt,  J. 

Statement  of  Facts. —  The  declaration  in  this  case  ft  in  assumpsit^  and  sets 
forth  in  four  special  counts  the  issuing  of  four  several  certificates  by  the 
Portage  Hydraulic  Manufacturing  and  Land  Company,  dated  February  21, 
1837,  in  the  following  form:  "This  is  to  certify  that  Hank  and  Niles  have  ten 
shares  in  the  capital  stock  of  the  Portage  Hydraulic  Manufacturing  and  Land 
Company,  on  which  $1,000  have  been  paid,  transferable  on  the  books  of  said 
company  by  Hank  and  Niles,  or  their  attorney,  on  the  surrender  of  this  cer- 
tificate." It  is  then  averred  that  the  defendant  on  the  same  day  made  an  in- 
dorsement on  each  of  said  certificates  as  follows:  "I  hereby  guaranty  unto 
the  holder  or  holders  of  the  within  shares  an  annual  dividend  or  income  of 
ten  per  cent,  for  two  j^ears,  from  the  13th  inst.,  for  value  received."  Then 
follows  an  averment  that  said  company,  for  two  years  after  the  said  13th  of 
February,  1837,  "  neither  declared  nor  paid  any  dividend  or  income  whatever, 
of  which  the  defendant  had  notice,"  etc. 

The  defendant  has  filed  a  demurrer  to  the  declaration ;  and  the  first  objec- 
;  tion  urged  is  that  no  sufficient  consideration  for  the  promise  or  guaranty  is 
alleged. 

§  1 63.  Averment  of  consideration. 

The  principle  is  well  settled  that,  in  declaring  on  promises  or  contracts  which 
do  not  import  a  consideration,  it  is  necessary  to  aver  a  good  and  sufficient  con- 
sideration. Specialties  and  bills  of  exchange  and  promissory  notes  imply  a 
consideration ;  and  in  such  cases  none  need  be  averred. 

The  promise  or  guaranty  in  this  case,  not  being  embraced  in  either  of  these 
classes,  it  is  necessary  that  a  consideration  should  be  stated.     The  only  ques- 
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tion  is  whether  this  is  sufficiently  set  forth  in  the  declaration.  It  is  not  averred 
with  the  formality  and  precision  usual  in  such  cases;  but  the  promise  or  guar- 
anty on  which  the  action  is  founded  is  copied  in  the  declaration ;  and  from 
this  it  appears  to  have  been  made  "for  value  received."  These  words,  it  may 
be  assumed,  were  not  used  without  some  design ;  and  they  clearly  amount  to 
an  acknowledgment  by  the  guarantor  of  a  benefit  received  from  the  other 
party,  as  the  moving  cause  of  the  execution  of  the  guaranty.  And  in  this  as- 
pect of  the  case,  we  are  of  the  opinion  that  a  sufficient  consideration  for  the 
promise,  stated  in  the  declaration,  does  appear. 

§  1 64.  Averment  ofdetnand  and  notice  necessary  in  declaration  against  guar^ 
antor. 

It  is  also  insisted,  by  the  demurrant,  that  the  declaration  is  deficient,  be^ 
cause  it  does  not  aver  a  demand  on  the  company  for  the  payment  of  the  divi- 
dends on  the  shares  transferred  to  the  plaintiiBT,  and  a  notice  to  the  defendant 
of  such  non-payment. 

The  inquiry  which  must  be  decisive  of  this  point  is  whether  the  promise  on 
which  this  action  is  founded  is  to  be  regarded  as  absolute  or  collateral.  If  it 
can  be  viewed  as  an  unconditional  promise  to  pay  the  plaintiff  ten  per  cent, 
for  two  years  on  the  stock  transferred,  it  is  not  necessary  to  aver  a  demand 
upon  the  company  for  the  dividends,  as  no  such  demand  can  be  required  to 
fix  the  liability  of  the  defendant ;  but,  if  it  is  to  be  regarded  as  a  promise  to 
pay  ten  per  cent,  on  the  stock  transferred  to  the  plaintiff,  in  the  event  that 
the  company  shall  fail  to  do  so,  it  is  clearly  one  of  those  collateral  undertak- 
ings in  which  it  is  the  right  of  the  promisor,  before  his  liability  attaches,  that 
a  demand  should  be  made  of  the  party  for  whom  he  undertakes,  and  that  notice 
should  be  given  of  the  failure  of  that  party  to  pay.  In  this  latter  aspect  the 
promise  under  consideration  must  be  viewed.  And  thus  considered  the  prin- 
ciples applicable  to  it  are  the  same  that  have  been  long  and  uniformly  sanc- 
tioned by  courts,  in  the  numerous  cases  of  commercial  guaranties,  heretofore 
decided,  both  in  this  country  and  in  England.  If  an  individual  guaranty  the 
payment  of  a  note  or  bill,  although  the  same  strictness  in  regard  to  the  time 
of  making  deiqand  and  giving  notice  is  not  required  as  in  the  case  of  an  in- 
dorsement of  commercial  paper,  yet  the  demand  and  notice  are  held  to  be 
indispensable,  unless  an  excuse,  such  as  the  insolvency  of  the  maker  or  ac- 
ceptor, be  averred.  And  it  is  also  settled  by  repeated  adjudications,  that,  to 
make  the  writer  of  a  letter  of  credit  responsible  for  goods  sold  or  advances 
made  upon  such  letter,  he  must  be  duly  notified  of  the  acceptance  of  the  let- 
ter, and  of  the  amount  of  sales  or  advances  made;  and  in  default  of  such 
notice  he  is  not  liable.  The  position  is  believed  to  be  sustainable  upon  prin- 
ciple and  authority,  that  in  all  collateral  undertakings,  where  the  liability  of 
the  guarantor  depends  on  the  doing  of  some  act  by  a  third  person,  notice  of  a 
demand  upon  him,  or  an  excuse  for  not  making  it,  must  be  alleged. 

The  averment  in  the  declaration  that  the  company  neither  declared  nor 
paid  any  dividend  within  the  two  years  mentioned  in  the  guaranty  does  not 
supersede  the  necessity  of  a  demand.  The  undertaking  of  the  defendant  in 
its  legal  effect  is  that  a  profit  on  the  stock  transferred,  equal  to  ten  per  cent, 
per  annum  for  two  years,  shall  be  made;  and  that  if  no  profit  be  made  the 
guarantor  will  be  responsible  for  ten  per  cent. ;  or,  if  a  less  profit  than  ten  per 
cent,  is  made,  he  will  pay  the  guarantee  the  difference  between  that  rate  and 
the  profit  actually  made.  An  averment,  therefore,  that  the  company  neither 
declared  or  paid  any  dividend  or  profit  is  not  equivalent  to  an  averment  that 
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no  profit  was  made  during  the  two  years ;  and  nothing  short  of  this  allega- 
tion, or  that  the  company  was  actually  and  notoriously  insolvent,  will  excuse 
a  demand  on  the  company  and  notice  to  the  guarantor. 

§  165.  In  an  action  on  a  guaranty  the  hreach  must  he  assigned  in  the  word^ 
of  the  contract^  or  in  equivalent  words. 

In  this  view  of  the  promise  or  guaranty  on  which  this  action  is  founded  the 
assignment  of  the  breach,  as  stated  in  the  declaration,  is  defective.  The  rule 
on  this  subject  is  that  the  breach  should  be  assigned  in  the  words  of  the  con- 
tract, either  negatively  or  affirmatively,  or  in  words  which  are  co-extensive 
with  the  import  and  effect  of  it.  And  if  the  breach  vary  from  the  sense  and 
substance  of  the  contract,  and  be  either  more  limited  or  larger  than  the  con- 
tract, it  will  be  insufficient.  In  the  case  before  the  court  the  words  of  the 
guaranty,  as  set  forth  in  the  declaration,  are :  "  I  hereby  guaranty  unto  the 
holder  or  holders  of  the  within  shares  an  annual  income  or  dividend  of  ten 
per  cent,  for  two  years  from  the  13th  February,  inst."  The  breach  assigned 
is:  "That  the  company,  within  the  two  years,  neither  declared  nor  paid  any 
dividend  or  income  whatever."  This  averment  does  not  negative  the  contract 
or  promise,  either  in  its  words  or  according  to  its  legal  import.  To  make  the 
averment  co-extensive  with  the  promise  or  contract,  according  to  its  sense  and 
substance,  it  should  have  alleged  not  only  that  the  company  did  not  pay  or 
declare  any  dividend,  but  that  it  made  no  profit  during  the  two  years  referred 
to.  The  allegation  contained  in  the  declaration  may  be  strictly  true,  namely, 
that  the  company  neither  paid  nor  declared  any  dividend ;  and  yet,  in  entire 
consistency  with  that  averment,  a  profit,  even  exceeding  ten  per  cent.,  may 
have  been  made  by  the  company.  If,  instead  of  declaring  and  paying  a  divi- 
dend, the  officers  had  deemed  it  more  expedient  to  set  aside  the  profits  as  a 
surplus  or  contingent  fund ;  or,  if  such  profits  had  been  added  to  the  capital 
stock,  it  cannot  be  doubted  that  this  would  have  been  a  substantial  compli- 
ance with  the  terms  of  the  guaranty,  although  the  company  "  neither  declared 
nor  paid  any  dividend  whatever."  It  seems  clear  to  us,  therefore,  .that  the 
averment  of  the  breach  of  the  guaranty  in  question  is  not  co-extensive  with 
the  contract;  and  that  on  this  ground  the  declaration  is  defective.  The  de- 
murrer to  the  declaration  is,  therefore,  sustained. 

MATTHEWS  v.  MATTHEWa 
(Circuit  Court  for  Massachusetts:  2  Curtis,  105-119.    1854.) 

Opinion  by  Curtis,  J. 

This  is  an  action  of  debt  upon  awards,  set  out  in  four  counts  in  the  declara- 
tion. 

§  166.  A  plea  to  the  whole  declaration  which  only  answers  one  count  is  had 
on  general  demurrer. 

There  are  four  counts  in  this  declaration  purporting  to  be  for  four  distinct 
causes  of  action,  and  the  second  plea  is  pleaded  to  all.  It  begins  in  bar  of  the 
action.  Yet  its  subject-matter  can  answer  only  one  count.  It  avers  that  "the 
instrument  referred  to  hy  the  plaintiff  and  set  forth  in  his  writ  as  an  award 
between  these  parties,  and  alleged  to  have  been  made  and  published  on  the 
30th  day  of  September  last,  was  not  made,"  etc.  There  are  three  such  instru- 
ments declared  on.  The  plea,  if  good,  can  answer  but  one  of  them,  and  there 
is  no  means  of  knowing  which  one  it  is  intended  to  answer.  For  both  these 
reasons  the  plea  is  bad.     First,  because  it  is  pleaded  to  the  whole  declaration,. 
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when  it  contains  an  answer  to  onl}'*  one  count;  second,  because  it  is  impossible 
to  decide  which  of  these  counts  it  was  intended  to  answer.  This  is  not  the 
only  defect  in  the  plea.  As  already  stated,  there  are  four  counts  in  the  decla- 
ration. In  three  of  them  an  award  founded  on  an  instrument  of  submission  is 
declared  on.  In  the  other  count  no  instrument  of  submission  is  referred  to. 
The  plea  relies  on  a  revocation  of  an  instrument  of  submission  as  a  bar  to  the 
action.  Manifestly  it  cannot  bar  the  count  in  which  no  such  instrument  is 
mentioned,  and  which  is  in  no  way  dependent  on  it,  and  as  the  plea  is  to  all  the 
counts  and  fails  to  answer  one  of  them,  it  is  bad  on  demurrer. 

§  167.  Plea  amounting  to  general  issue. 

The  sixth  plea  denies  what  the  plaintiff  would  be  obliged  to  prove  under  the 
general  issue,  and  consequently  is  ba^  for  that  cause,  which  has  been  specially 
assigned  in  the  demurrer  taken  to  it.  3  Barb.  T.  C.  K.,  56;  Watson  on  Arb.,  208, 

Without  making  any  serious  effort  to  support  these  pleas,  the  defendant  in- 
sists that  it  will  appear  that  the  declaration  is  also  bad. 

§  1 68.  Notice  of  an  awards  when  necessary  and  how  averred. 

It  was  objected  to  the  first  count  that,  though  it  shows  a  special  agreement 
in  the  submission  to  perform  the  orders  and  awards  of  the  referees  as  the  same 
should  from  time  to  time  be  made  known  to  the  parties,  it  is  not  averred  that 
notice  was  given  to  the  defendant  of  the  award  therein  declared  on.  Ordi- 
narily, notice  by  the  plaintiff  to  the  defendant,  of  an  award,  is  not  necessary 
to  be  averred  or  proved,  because  the  first  lies  as  much  in  the  knowledge  of  the 
defendant  as  of  the  plaintiff.  2  Saund.,  62,  note  4;  Child  t?.  Harden,  2  Bulst, 
144.  But  where,  as  in  this  case,  it  is  specially  provided  that  notice  of  the 
award  shall  be  given  to  the  parties,  it  is  no  award  until  such  notice  is  given. 
Ihid.  It  should  appear  in  this  count,  by  some  suflScient  averment,  that  notice 
was  given  to  the  defendant  of  the  award  declared  on.  The  count  avers 
that  the  award  was  duly  made  and  published.  The  word  "  duly  "  would  not 
of  itself  be  suflScient  to  supply  the  want  of  a  substantive  allegation  of  a  fact 
necessary  to  the  validity  of  the  award.  Everard  t?.  Patterson,  2  Marsh.  E., 
308 ;  S.  C,  6  Taunton,  625.  But  "  duly  published "  is  an  averment  that  the 
kind  of  publication  required  by  the  submission  was  made.  For  publication  is 
made  by  notice  from  the  arbitrator  to  the  parties  that  his  award  is  in  readi- 
ness and  can  be  known  to  them  if  they  choose  to  know  it;  this  amounts  to 
notice  and  publication  of  the  award,  and  such  a  publication  satisfies  a  require- 
ment in  a  submission  that  notice  of  the  award  shall  be  given  to  the  parties. 
McArthur  v,  Campbell,  5  B.  &  Ad.,  518;  Musselbrook  v.  Dunkin,  9  Bing.,  605. 

This  objection  to  the  first  count  is,  therefore,  not  sustained. 

§  169.  Declaration  in  debt  on  a  divided  award. 

It  is  further  objected  to  the  first  and  fourth  counts  that  the  action  of  debt 
will  not  lie  for  two  sums  distinctly  awarded,  the  one  for  damages  and  the 
other  for  costs.  This  is  not  tenable.  Every  action  of  debt  on  a  judgment  is 
open  to  the  same  objection,  for  judgments  are  for  one  sum  assessed  as  dam- 
ages, or  awarded  as  the  debt,  and  another  for  costs.  There  is  a  technical  de- 
fect in  these  counts  in  the  declaration,  that  they  do  not  add  the  two  amounts 
together,  and  go  for  the  sum  of  both  as  a  sum  single;  but  I  do  not  consider 
this  to  be  bad  on  general  demurrer.  It  is  also  urged  that  these  counts  show 
that  the  award  was  of  a  sum  of  money  "  among  other  things."  But  it  does 
not  appear  that  any  of  these  "other  things"  were  awarded  to  the  plaintiff, 
and  so  it  is  not  a  valid  objection  to  an  action  of  debt.  The  objections  which 
have  been  made  to  the  first  and  fourth  counts  are  not  sustained. 
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§  170.  Declaration  on  aioard  micst  aver  plaint ^^8  readiness  to  perform  his 
part. 

The  second  count  alleges  an  award  that,  upon  the  payment  by  the  defendant 
to  the  plaintiff  of  a  sum  of  money  and  the  delivery  of  a  release,  the  plaintifif 
was  to  deliver  a  release  to  the  defendant;  and,  without  an  averment  that  the 
plaintiff  was  ready  or  willing  or  offered  to  deliver  his  release,  it  goes  for  the 
recovery  of  the  money  I  am  of  opinion  that  a  readiness  by  the  plaintiff  to 
release,  and  notice  to  the  defendant  of  such  a  readiness,  were  necessary  to  be 
averred.  Taking  the  statements  in  the  declaration  to  be  true,  the  acts  of  the 
parties  were  to  be  concurrent,  and  an  action  cannot  be  sustained  by  either  with- 
out averring  and  proving  a  readiness  on  his  part  to  perform  and  notice  thereof, 
or  something  sufficient  to  dispense  therewith.  1  Chitty's  PL,  359.  For  this 
cause  I  hold  the  second  count  bad  in  substance. 

Whether  an  action  of  debt  will  lie  for  a  sum  of  money,  where  that,  to 
gether  with  a  release,  was  awarded,  I  do  not  determine.    See  1  Saund.,  201,  a, 
n.  1 ;  Cro.  Car.,  137 ;  12  Mod.,  84.    The  second  count  having  been  held  bad 
for  another  cause,  and  that  count  alone  showing  an  award  of  releases,  it  is 
not  necessary  to  decide  that  question. 

I  consider  the  third  count  good.  It  is  very  general,  but  I  believe  it  con- 
tains all  that  is  necessary.  It  shows  certain  differences  existing  between  the 
parties,  a  submission  of  them  to  referees  named,  and  an  award,  upon  those 
differences,  of  a  sum  of  money  to  the  plaintiff,  pursuant  to  the  submission. 
This  may  be  a  good  title;  and  as  it  is  confessed  by  the  demurrer,  it  is  sufi9- 
cient.  Having  thus  held  all  the  counts,  except  the  second,  good,  it  remains 
to  consider  the  eleventh  plea  and  the  replications  thereto. 

§171.  Moot  questions  not  decided. 

Questions  of  great  nicety  have  been  argued  upon  the  demurrer  taken  to  the 
replications  of  this  eleventh  plea.  But  as  the  first  of  these  replications  which 
are  demurred  to  goes  to  support  the  second  count  only,  and  as  that  has  already 
been  held  to  be  bad,  and  as  I  consider  the  plea  to  which  this  other  replication 
is  made  as  also  bad,  I  shall  not  express  an  opinion  thereon.  It  was  suggested 
at  the  bar  that  a  decision  of  these  questions  might  have  an  important  bearing 
upon  questions  which  are  expected  to  arise  on  the  trial  of  the  issues  of  fact. 
But  it  cannot  be  now  known  that  those  questions  will  be  presented  then  pre- 
cisely as  they  are  now,  upon  these  pleadings.  .Their  aspect  may  be  more  or 
less  varied  when  they  shall  arise  out  of  the  evidence,  and  I  do  not  think  a  de- 
cision of  them  can  be  anticipated  without  some  risk  of  injustice.  It  is  far 
safer  to  decide  them  when  all  the  facts  on  which  they  depend  shall  be  before 
the  court,  rather  than  to  attempt  to  do  so  now,  upon  certain  abstract  aver- 
ments in  the  pleadings. 

The  eleventh  plea  is  bad  for  the  same  cause  as  the  second  plea.  It  shows, 
in  bar  of  the  whole  action,  a  revocation  of  one  submission  only.  Four  sub- 
missions are  shown  by  the  declaration.  The  result  is  that  the  second  count, 
and  the  second,  sixth  and  eleventh  pleas,  are  bad.    The  other  counts  are  good. 
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WEEKS  V.  LADD. 
(Circuit  Court  for  Oregon:  2  Sawyer,  520-^24.     1874) 

Statement  of  Facts. —  Three  actions  to  recover  damages  suflPered  by  plaint- 
iffs in  the  sale  of  their  shares  in  a  corporation. 

Opinion  by  Deady,  J. 

In  Weeks'  case  the  complaint  alleges  that  the  plaintiff  is  a  citizen  of  Cal- 
ifornia, and  that  the  defendants,  on  August  29,  1867,  and  prior  thereto,  and 
while  the  plaintiff  was  the  owner  of  forty -two  shares  of  the  stock  of  the 
Oregon  Steam  Navigation  Company,  were  the  directors  of  said  corporation, 
and  did  by  their  false  and  fraudulent  acts  and  representations  reduce  the  mar- 
ket value  of  said  stock  sixty-two  and  a  half  per  centum  below  its  real  value; 
and  also  that  the  plaintiff,  ^'  being  ignorant  of  the  fraudulent  acts  of  defend- 
ants, as  aforesaid,  in  diverting  the  funds  of  said  company,  all  of  which  was 
done  secretly  by  defendants,  and  in  misapplying  them,  and  relying  upon  the 
said  representations  and  statements  of  defendants,  and  upon  their  good  faith ; 
and  believing  their  said  statements  and  representations  so  made,  as  herein- 
before alleged,  to  be  true,  was  induced  to  sell,  and  did  actually,  on  or  about  Au- 
gust 29, 1877,  sell  his  said  forty-two  shares  of  stock  in  said  company  for  a  price 
greatly  below  the  real  value  thereof  at  the  time  of  such  sale,  and  also  greatly 
below  what  it  otherwise  would  have  brought  in  the  market  at  that  time  had 
it  not  been  for  the  wrongful  conduct  of  the  defendants  as  aforesaid ;  that 
your  plaintiff,  being  influenced  and  induced  as  aforesaid,  by  the  fraudulent 
conduct  of  the  said  defendants  as  aforesaid,  did,  at  the  date  hereinbefore 

stated,  sell,  assign,  transfer,  set  over  to ,  absolutely,  all  his  forty-two  shares 

of  stock  in  said  corporation  for  the  price,  and  receiving  therefor  the  sum  of 
seventy-two  and  a  half  cent«,  and  no  more,  on  the  dollar,  per  value  thereof; 
that  the  real  value  of  said  forty-two  shares  of  stock  at  that  date  to  the  owner 
and  holder  thereof  was  not  less  than  twenty-five  per  centum  premium  on  the 
par  value  thereof  to  wit,  the  sum  of  $625  per  share." 

The  defendants  demur  to  the  complaint  because:  1.  It  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and,  2.  The  action  was  not  com- 
menced within  the  time  limited  by  law  —  two  years  after  the  cause  of  action 
accrued. 

In  support  of  the  first  cause  of  demurrer  the  defendant  makes  the  follow- 
ing points:  1.  That  the  acts  and  representations  of  the  defendants,  even  con- 
ceding them  to  be  fraudulent,  and  that  plaintiff  was  thereby  induced  to  sell 
his  stock  at  less  than  its  value,  are  not  sufficient  foundation  for  the  action. 
2.  The  complaint  does  not  show  that  plaintiff  was  induced  by  these  false  acts 
and  representations  to  part  with  his  stock.  3.  That  it  should  be  averred  that 
the  representations  were  in  writing. 

Upon  the  second  of  these  points  the  argument  stands  thus:  For  the  defend- 
ants it  is  maintained  that,  admitting,  as  the  demurrer  does,  the  defendants  did 
the  acts  and  made  the  representations  complained  of,  that  the  plaintiff  believed 
them  to  be  true,  and  that  they  had  the  effect  to  depreciate  the  market  value 
of  the  stock,  as  alleged,  still  it  does  not  follow  that  the  plaintiff  was  thereby 
induced  to  sell  his  stock  for  less  than  its  real  value.  There  is  a  failure  to  con- 
nect the  alleged  cause  and  effect  by  proper  averment.  For  aught  that  appears 
the  plaintiff  may  have  been  induced  to  part  with  his  stock  upon  considerati6ns 
altogether  different  from  the  apparent  depreciation  of  its  value.    The  alleged 
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loss  arose  from  the  sale  by  the  plaintiff  of  his  stock  for  less  than  its  real  Yalae, 
and  unless  it  appears  from  the  complaint  that  such  sale  was  induced  or  caused 
by  the  conduct  of  the  defendants,  it  is  insufficient  in  this  respect. 

The  argument  for  the  plaintiff  impliedly  admits  this  proposition,  but  in- 
sists that  '^  it  does  appear  from  the  complaint  that  the  plaintiff  was  induced 
by  the  fraudulent  acts  of  defendants  to  sell  his  stock." 

§  173.  In  action  of  deceit^  aUegati<mtha;t plaintiff  was  induced  to  act  hy  de- 
fendant is  necessary. 

In  support  of  this  assertion,  reference  is  made  to  this  allegation  in  the  com- 
plaint :  "  That  your  plaintiff,  being  influenced  and  induced  as  aforesaid  by  the 
fraudulent  conduct  of  the  said  defendants  as  aforesaid,  did,  at  the  date  here- 
inbefore stated,  sell,  assign,  transfer,  set  over,"  etc. 

But  this  allegation  adds  nothing  to  the  complaint  in  this  respect,  for  to  be 
"influenced  and  induced  as  aforesaid  "  is  only  to  be  influenced  and  induced  as 
before  stated.  Now,  the  previous  and  only  allegation  to  which  this  "  as  afore- 
said "  relates  does  not  state  in  terms  that  the  plaintiff  was  induced  by  the 
conduct  of  the  defendants  to  make  the  sale  in  question,  but  only  that  he 
"  was  induced  to  sell,  and  did  actually    .    •    .    sell,"  etc. 

Unless,  then,  the  prior  allegation,  that  the  plaintiff  believed  in  and  relied  on 
the  representations  of  the  defendants,  necessarily  implies  that  he  was  thereby 
induced  to  sell,  etc.,  the  complaint  is  insufficient  for  want  of  such  averment 
Without  it  the  alleged  wrong  and  loss  are  not  concatenated  as  the  cause  and 
effect.  But  the  plaintiff  does  not  maintain  that  there  is  ground  for  such  im- 
plication; and  I  think  it  would  be  unsafe  so  to  conclude. 

The  immediate  inducement  to  sell  may  have  been  the  necessity  or  desire  of 
the  plaintiff  to  convert  his  stock  into  money.  In  all  the  cases  cited  on  the 
point  there  is  a  direct  allegation,  in  so  many  words,  or  to  that  effect,  that  the 
injured  party  was  induced  by  the  conduct  of  the  other  to  do  the  act  which 
caused  the  loss  to  him. 

In  Oazeaux  v.  Mali,  25  Barb.,  583,  the  cause  and  effect  are  connected  by  the 
averment  ''  that  the  plaintiff  was  influenced  thereby  in  making  the  purchases." 
In  Cross  v,  Sackett,  2  Bosw.,  645,  the  allegation  is :  "  And  so  believing,  and 
on  the  faith  and  credit  of  the  aforesaid  false  and  fraudulent  acts,  practices 
and  representations  of  the  said  defendants,  .  .  .  the  said  plaintiff  did " 
purchase  the  stock  in  question.  The  court  (p.  646)  held  this  allegation  equiv- 
alent to  saying  that  "  by  these  fraudulent  acts  they  (the  defendants)  induced 
the  plaintiff  to  purchase." 

In  Gerhard  v.  Bates,  20  Eng.  L.  &  E.,  136,  the  court  say :  "  If  the  plaintiff 
had  only  averred  that  afterward,  having  seen  the  prospectus,  he  was  induced 
to  purchase  the  shares,  objection  might  have  been  made  that  a  connection  did 
not  sufficiently  appear  between  the  act  of  the  defendant  and  the  act  of  the 
plaintiff  from  which  the  loss  arose;  but  the  second  count  goes  on  expressly  to 
aver  that  the  defendant,  by  means  of  the  said  .  .  .  representations,  wrong- 
fully and  fraudulently  induced  the  plaintiff  to  become  the  purchaser,"  etc. 
Thus  the  wrong  and  the  loss  are  clearly  concatenated  as  cause  and  effect.  In 
Xewberryy.  Garling,  31  Barb.,  131,  it  is  alleged  that  the  ''plaintiff  was  induced 
by  these  representations  (^the  representations  of  the  defendant)  to  purchase." 

Upon  the  argument  and  authorities  cited  the  point  appears  to  be  well 
taken.  The  argument  for  the  plaintiff  admits  that  the  complaint  should  show 
that  the  plaintiff  was  induced  to  make  the  sale  in  question  by  means  of  the 
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wrongful  conduct  of  the  defendants,  and  rests  solely  upon  the  bare  assertion, 
which,  in  the  judgment  of  the  court,  is  erroneous,  that  the  complaint  contains 
such  an  allegation. 

The  cases  cited  supra  were  cases  of  the  purchase  of  stock  upon  false  repre- 
sentations, as  to  its  value  and  condition  of  the  corporation,  by  the  seller. 
There  it  was  held  necessary  to  aver  that  the  plaintiff  was  influenced  to  make 
the  purchase  by  means  of  such  representations.  Without  this  the  loss  sus- 
tained by  the  purchaser  does  not  appear  to  have  been  caused  by  the  act  of  the 
seller. 

The  case  at  bar  is  one  of  the  sale  of  stock  by  the  plaintiff  for  a  price  below 
its  real  value,  upon  false  representations  as  to  its  value  and  the  condition  of 
the  corporation,  not  by  the  other  party  to  the  sale,  but  by  third  persons,  who 
were  then  directors  of  the  corporation ;  therefore  the  allegation  as  to  the  in- 
fluence these  representations  had  upon  the  plaintiff  In  making  the  sale  should 
state,  not  only  that  he  was  thereby  induced  to  sell  his  stock,  but  also  to  sell 
it  at  a  price  below  its  real  value,  and  thus  incur  a  loss  which  he  otherwise 
would  not. 

Upon  this  point  the  demurrer  is  sustained,  and  therefore  it  is  not  necessary 
to  consider  it  further.  The  complaints  in  Sanderson  and  Barker's  cases  are 
substantially  the  same  as  this,  and  the  demurrers  thereto  are  sustained  for  the 
same  reason. 

TENNEY  r.  TOWNSEND. 
(Circuit  Court  for  New  York:  9  Blatchford,  274-277.    1871.) 

Opinion  by  Woodruff,  J. 

Statement  of  Facts. —  The  action  herein  is  debt  on  judgment,  demanding 
$539.  The  declaration  avers  that  the  plaintiff  is  a  citizen  of  the  state  of  Wis- 
consin; that  the  defendant  Townsend  is  a  citizen  of  the  state  of  New  York; 
that  the  superior  court  of  Chicago,  within  and  for  the  county  of  Cook,  and 
state  of  Illinois,  was,  at  the  time  in  the  said  declaration  afterward  mentioned, 
a  court  of  general  jurisdiction,  duly  created  by  the  laws  of  the  said  state  of 
Illinois;  that,  on  the  23d  of  February,  1870,  in  the  said  superior  court  of 
Chicago,  at  .  .  .  before  the  justices  thereof,  by  the  consideration  and 
judgment  of  said  court,  the  said  plaintiff  recovered  against  the  said  defendants 
the  said  sum  of  money  above  demanded,  which,  in  and  by  the  said  court,  was 
then  and  there  adjudged  to  the  said  plaintiff  for  his  damages  which  he  had 
sustained,  as  well  by  reason  of  the  non-performance,  by  the  said  defendants, 
of  certain  promises  and  undertakings  theretofore  made  by  the  said  defendants 
to  the  said  plaintiff,  as  for  his  costs  and  charges,  etc.,  whereof  the  said  defend- 
ants were  convicted,  etc.,  with  the  usual  averments  that  the  judgment  still 
remains  in  full  force  and  effect,  not  reversed,  etc.,  etc.,  and  that  the  plaintiff 
hath  not  obtained  execution  or  satisfaction  thereof,  etc.,  whereby,  etc.,  with 
the  usual  formal  conclusion.  To  this  declaration  the  defendant  Townsend  has 
pleaded  their  several  pleas,  to  which  the  plaintiff  has  demurred,  assigning 
special  causes  of  demurrer.  It  is  not  necessary  to  state  the  pleas.  They  are 
each  of  them  defective,  either  in  form  or  substance,  and  that  they  are  so  was 
very  properly  conceded  by  the  counsel  for  the  defendant  on  the  argument  of 
the  demurrer.  But,  as  on  demurrer,  judgment  must  be  rendered  against  the 
party  who  commits  the  first  fault  in  substance,  the  defendant's  counsel  insists 
that  judgment  should  be  for  the  defendant  because  the  declaration  is  in- 
«  sufficient. 
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§  173,  Wkere  a  judgment  of  a  court  of  general  jurisdiction  u  d'eclared  upon^ 
it  is  presumed  from  the  fact  ihM  plairUiff  recovered  that  the  court  hcni  juris- 
diction of  the  person  of  the  defendant. 

The  sole  objection  made  to  the  declaration  is  that  it  does  not  aver  or  in  any 
manner  show  that  the  superior  court  of  Chicago  had  jurisdiction,  of  the  per- 
son of  the  defendant  Townsend,  either  by  service  of  process,  appearance  or 
otherwise.  The  declaration  is  in  conformity  with  the  established  precedents 
used  in  England  in  declaring  upon  judgments  of  the  court  of  king's  bench 
and  the  court  of  common  pleas,  and  would  have  been  approved  in  the  state  of 
New  York,  under  the  system  of  pleading  in  use  before  the  adoption  of  the 
Code  of  Procedure,  in  declaring  on  a  judgment  of  the  supreme  court  of  that 
state.  The  principle  governing  the  subject  is,  that,  when  the  judgment  of  a 
court  of  general  jurisdiction  is  declared  upon,  jurisdiction  of  the  person  is 
presumed  from  the  averment  of  the  recovery.  This  presumption  is,  however, 
not  conclusive.  Want  of  jurisdiction  of  the  person  may  be  set  up  as  a  defense, 
and  may  prevail.  The  presumption,  however,  suffices  to  sustain  the  declara- 
tion  as  a  pleading  and  puts  the  defendant  to  plead  his  defense. 

§  1 7  4.  A  declaration  upon  a  judgment  of  a  foreign  court  need  not  show  tha/t 
the  court  had  jurisdiction. 

By  the  constitution  of  the  United  States  (art.  4,  sec.  1),  full  faith  and  credit 
are  to  be  given  in  each  state  to  the  judicial  proceedings  of  every  other  state; 
and  this  imports  that  a  judgment  shall  have,  in  each  state,  the  same  credit^ 
validity  and  effect  as  it  has  in  the  state  in  which  it  was  rendered.  But,  on 
the  other  hand,  this  is  qualified  in  respect  to  its  operation  against  a  defendant 
in  another  state  by  the  condition  that  the  court  in  which  it  was  rendered  had 
jurisdiction  of  such  defendant.  In  this  view  it  was  suggested  on  the  argu- 
ment that,  inasmuch  as  the  defendant  was  here  sued  as  a  citizen  of  New  York, 
it  ought  affirmatively  to  appear,  when  a  judgment  of  another  state  was  de- 
clared upon,  that  jurisdiction  of  the  person  was  in  fact  acquired;  and  that  no 
presumption  arose  in  the  tribunals  of  this  state  or  district  that  the  court  of 
the  state  of  Illinois,  however  general  its  jurisdiction,  had  any  jurisdiction  of 
such  a  defendant.  That  the  want  of  such  jurisdiction  is  available  as  a  defense 
is  unquestionable ;  and  it  would  be  no  unreasonable  rule  which  required  u 
plaintiff,  who  wished  to  rely  on  such  a  judgment  and  assert  its  conclusiveness 
under  the  constitution,  to  take  the  affirmative  in  the  very  form  of  his  declara- 
tion and  aver  all  the  facts  essential  to  make  the  judgment  not  only  valid  but 
conclusive.  Under  the  peculiar  relations  existing  between  the  states,  and  this 
stipulation  in  the  constitution  which  forbids  us  to  treat  the  judgment  of  a  sis- 
ter  state  as  a  foreign  judgment,  such  a  rule  of  pleading  would  harmonize  with 
the  construction  which  is  given  to  the  clause  in  the  constitution  referred  to. 

But  no  case  is  cited  to  me  which  shows  that  the  general  rule  of  pleading 
has  been  modified  to  change  the  burthen  of  averment  from  the  defendant  to 
the  plaintiff,  or  which  indicates  that,  upon  averring  that  the  court  in  which 
the  judgment  is  rendered  is  a  court  of  general  jurisdiction,  the  plaintiff  may 
not,  for  the  purposes  of  his  pleading,  rely  upon  the  same  presumption  which 
would  avail  him  if  he  were  declaring  thereon  in  the  same  state  in  which  it 
was  rendered,  and  leave  the  defendant  to  plead  and  prove  want  of  jurisdiction 
if  he  can.  The  cases  to  which  I  have  referred  lead  to  the  contrary  conclusion ; 
and  it  may  well  be  suggest'Cd  that  if,  in  the  state  in  which  a  judgment  is  ren- 
dered by  a  court  of  general  jurisdiction,  the  fact  of  recovery  imports  prima 
facie  that  such  court  did  acquire  jurisdiction  of  the  person,  and  in  the  absence 
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of  counter  averment  that  prima  facie  import  would  prevail,  then  like  faith 
and  credit  which  should  be  here  given  to  such  judgment  includes  the  same 
prima  fa^i^  import,  and  requires  that  courts  here  should  accord  to  the  mere 
averment  of  recovery  in  such  a  court  the  like  presumption  of  jurisdiction.  In 
support  of  the  declaration  in  question,  and  as  bearing  on  the  question  dis- 
cussed, see  2  Chitty's  Pleading,  225  et  seq.;  3  id.,  228;  Wheeler  v.  Raymond, 
8  Cowen,  311;  Griswold  v.  Sedgwick,  1  Wend.,  126;  Starbuck  v.  Murray,  5 
Wend.,  148;  Mills  v,  Duryee.  7  Cranch,  481;  and  that  when  congress  gave  the 
effect  of  a  record  to  the  judgment  it  gave  all  the  collateral  consequences,  see 
Hampton  v.  McConnel,  3  Wheat.,  234;  Biddle-u.  Wilkins,  1  Pet.,  686;  D'Arcy 
V,  Ketchum,  11  How.,  165 ;  Westerwelt  v.  Lewis,  2  McLean,  511 ;  Lincoln  v. 
Tower,  id.,  473 ;  Wilson  v.  Graham,  4  Wash.  C.  C.  R.,  53 ;  Sumner  v,  Maroy, 
3  Woodb.  &  M.,  105.  Some  conflict  of  opinion  appears  to  exist  on  the  ques- 
tion whether,  if  the  record  of  the  judgment  shows  service  of  process  on  the. 
defendant  or  appearance  in  the  action,  the  fact  can  be  controverted  by  the  de- 
fendant.   On  that  question  this  demurrer  calls  for  no  opinion. 

Judgment  must  be  given  for  the  plaintiff  on  the  demurrer,  but  leave  is  first 
given  to  the  defendant  to  amend  his  pleas  on  the  usual  terms. 

WILBUR  V.  ABBOT.- 
(Circuit  Court  for  New  Hampshire:  6  Federal  Reporter,  814-810.    1880.) 

t 

Statement  of  Facts. —  Suit  in  New  Hampshire  against  E.  A.  and  J.  S.  Abbot, 
upon  a  judgment  rendered  in  a  New  Orleans  city  court. 

Opinion  by  Clark,  J. 

In  this  case  the  defendant  demurred  to  the  plaintiffs  declaration,  aAd  as- 
signed several  distinct  causes  therefor,  three  of  which  apply  to  both  counts  in 
the  declaration  and  two  to  the  second  count.  Those  which  apply  to  both 
counts  are :  Firaty  that  it  appears  that  the  said  Edward  A.  Abbot,  at  the 
time  of  the  rendition  of  said  supposed  judgment,  was,  and  ever  since  has 
been,  a  citizen  and  resident  of  the  state  of  New  Hampshire;  secojidj  that  it 
is  not  alleged  and  it  does  not  appear  that  the  said  E.  A.  Abbot  was  duly 
cited  to  appear  and  answer  to  the  said  supposed  suit,  nor  that  any  cita- 
tion or  other  legal  process  was  issued  by  or  from  said  fifth  district  court  to 
the  said  Joseph  S.  and  Edward  A.  Abbot,  or  either  of  them,  to  appear  and 
answer  to  said  supposed  suit,  or  that  any  process  was  served  upon  either  of 
them,  or  that  either  of  them  did  appear  personally  or  by  attorney ;  and,  thirdy 
that  it  is  not  set  forth  what  are  the  terms,  nature  or  date  of  the  supposed  con- 
tract upon  which  the  supposed  judgment  was  founded,  or  the  place  at  which 
the  said  supposed  contract  was  entered. 

Those  which  apply  to  the  second  count  alone  are,  in  substance :  First,  that 
the  second  count  contains  several  distinct  causes  of  action ;  and,  second,  that  it 
18  so  framed  that  the  defendant  is  unable  to  take  any  single  and  sufficient  issue 
upon  it  and  in  answer  thereto.  These  last  two  causes  of  demurrer  are  sub- 
stantially the  same  that  were  allowed  upon  a  former  demurrer  in  this  cause. 

§  1^5«  In  a  declaration  on  a  foreign  jud-gm^nt,  service  of  process  or  appear- 
ance  of  defendant  must  he  alleged  if  defendant  resided  without  the  jurisdiction 
of  the  court. 

The  declaration  has  not  been  since  amended  in  this  particular,  and  as  the 
court  has  not  seen  any  reason  to  change  its  opinion  they  must  be  allowed  now. 
The  demurrer  must  be  sustained  also,  for  that  there  is  no  allegation  in  the 
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declaration  that  either  Edward  A.  Abbot  or  Joseph  S.  Abbot  was  served  with 
any  proper  process,  citation  or  notice  of  the  suit  in  which  the  judgment  was 
rendered,  or  that  they  appeared  or  answered  thereto.  Edward  A.  Abbot  is 
described  as  of  Concord,  in  the  county  of  Merrimack,  and  district  of  Ifew 
Hampshire.  There  is  no  averment  that  at  the  time  of  the  rendition  of  the 
judgment,  and  ever  since,  he  has  been,  and  now  is,  a  citizen  and  a  resident 
of  said  state  of  New  Hampshire.  Joseph  S.  Abbot  is  dead,  and  there  is 
no  distinct  allegation  of  his  residence  anywhere,  but  he  is  described  or  al- 
leged to  be  a  partner  of  Edward,  and  if  any  presumption  arises  it  is  that  he 
resided  where  Edward  did,  to  wit,  at  Concord.  This  being  so,  and  there 
being  no  allegation  of  service  tipon  either  of  the  defendants,  or  of  an  ap- 
pearance by  either  of  them,  the  presumption  is  that  the  judgment  is  a  nullity, 
because  the  process  of  the  court  cannot  run  beyond  its  territorial  jurisdiction. 
*It  is  contended  that  in  a  court  of  general  jurisdiction,  as  the  court  of  the  fifth 
district  of  the  city  of  New  Orleans  is  alleged  to  be,  all  things  are  presumed  to 
be  rightfully  and  legally  done,  and  so  if  a  judgment  be  rendered  against  a 
person  it  is  presumed  to  be  upon  a  proper  notice;  and  this  is  so  as  to  all  per- 
sons within  the  jurisdiction  of  the  court,  when  the  proceedings  are  according 
to  the  course  of  the  common  law.  This  was  expressly  decided  in  Gal  pin  v. 
Page,  18  Wall.,  351.  But  the  same  case  holds  that  this  presumption  is  limited 
to  the  jurisdiction  over  persons  residing  within  their  territorial  limits,  and  over 
proceedings  which  are  in  accordance  with  the  course  of  the  common  law.  The 
Abbots  residing  in  New  Hampshire  when  the  judgment  was  rendered,  no  pre- 
sumption can  arise  that  they  were  duly  served  with  notice  of  the  suit  in  which 
the  jijdgment  was  rendered,  or  that  they  appeared  and  answered  thereto,  for 
the  reason  that  the  fifth  district  court  of  the  citv  of  New  Orleans  is  a  court 
of  general  jurisdiction ;  nor  are  the  proceedings  of  said  court  according  to  the 
course  of  the  common  law. 

§  176.  Declaration  on  judgment  of  a  court  of  general  jurisdiction  need  not 
set  out  particulars  of  cause  of  action. 

The  only  remaining  cause  of  demurrer  must  be  overruled.  If  the  fifth  dis- 
trict court  of  the  city  of  New  Orleans  was  a  court  of  general  jurisdiction,  it 
would  not  be  necessary  to  state  the  term,  nature  or  date  of  the  contract,  nor 
where  it  was  entered  into,  in  order  to  give  the  court  jurisdiction.  Being  a  per- 
sonal action  it  would  follow  the  person. 

TRAVERS  V.  DYER. 
(Circuit  Ck>urt  for  Vermont:  16  Blatchford,  178-181.    1879.) 

Opinion  by  Wheeler,  J. 

Statement  of  Facts. —  This  is  an  action  of  account  in  six  counts.  The  first 
count  is  against  the  defendant  as  bailiff  to  the  plaintiff  of  six  thousand  cords 
of  wood ;  the  second,  as  receiver  of  moneys  of  the  plaintiff,  to  merchandise 
with  for  their  common  profit;  the  third,  as  receiver  of  the  moneys  of  the 
plaintiff  as  partner  in  hotel  keeping;  the  fourth,  as  bailiff  of  the  plaintiflPs 
moiety  of  land  held  by  them  as  tenants  in  common;  the  fifth,  as  bailitf  of  a 
moiety  of  other  premises ;  the  sixth,  as  bailiff  of  a  moiety  of  other  premises. 
The  defendant  has  demurred  generally  to  each  of  all  the  counts  but  the  fourth, 
and  tendered  several  issues  upon  that  to  the  country.  The  cause  has  now 
been  heard  upon  the  demurrer.  As  the  demurrer  is  general  only,  the  questions 
are  whether  the  several  counts  demurred  to  are  sufficient  in  substance  without 
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regard  to  form ;  still  sufficient  must  be  alleged,  in  some  form,  to  constitute  a 
cause  of  action.    A  general  demurrer  supplies  nothing  toward  that. 
§  177.  Action  of  account 

The  action  of  account  is  somewhat  peculiar  in  its  proceedings,  but  the 
peculiarities  will  supply  no  lack  of  statement  of  a  cause  of  action,  as  those  in 
the  action  of  book  account  in  the  states  of  Vermont  and  Connecticut  do,  to 
some  extent.     The  Miction  is  for  an  account  by  the  defendant  to  the  plaintiff 
for  money  of  the  plaintiff  received  by  the  defendant  by  some  privity  of  au- 
thority or  appointment,  or  of  estate,  or  of  law,  and  for  the  recovery  of  the  balance 
due.     There  are  two  judgments  in  the  action  —  one,  that  the  defendant  do 
account  with  the  plaintiff;  the  other,  after  the  accounting,  for  the  balance 
found  due.    The  plaintiff,  in  his  declaration,  must  set  forth  enough  to  entitle 
him  to  both  judgments.    The  privity  by  which  he  is  entitled  to  an  account, 
and  proceedings  under  or  pursuant  to  it,  raising  a  balance  in  his  favor  to  be 
recovered,  must  both  appear.    If  a  plaintiff  has  not  these  he  is  not  entitled  to 
maintain  the  action.    If  he  has  them  but  does  not  set  them  forth,  he  does  not 
show  himself  entitled  to  maintain  it.    These  are  simple  and  just  rules,  by 
which  these  counts  must  be  tested. 
§  178.  Declaration  for  account  of  profits  must  aver  profits. 
The  first  count  sets  forth  the  relation  between  the  parties  clearly  enough,  by 
alleging  that  the  defendant,  from  one  day  to  another  named,  was  bailiff  to  the 
plaintiff,  and  during  that  time  had  the  care  and  administration  of  the  wood  to 
be  sold  and  made  profit  of  for  the  plaintiff ;  but  that  is  as  far  as  it  goes,  ex- 
cept that  it  states  that  the  defendant  has  not  rendered  any  account,  though 
requested.    There  is  no  allegation  that  any  wood  has  been  sold  or  profit  made, 
nor  anything  to  show  there  has  been  anything  of  the  plaintiff's  in  the  hands 
of  the  defendant  but  the  wood,  and  that  may  all  be  there  yet,  ready  for  the 
plaintiff.    This  count  seems  to  be  clearly  bad. 
§  1 79.  Declaration  for  account  mtist  show  relation  of  the  parties. 
The  second  count  sets  forth  that  the  defendant  was  the  receiver  of  moneys 
of  the  plaintiff  from  a  day  to  a  day  named,  however  and  by  whatever  contract 
accruing  for  the  common  use,  benefit  and  profit  of  both,  and  during  that  time 
received  $10,000  to  merchandise  with  and  make  profits  for  both,  to  render  a 
reasonable  account  thereof,  but  states  no  relation  or  privity  under  which  the 
plaintiff  so  became  the  receiver,  nor  that  he  did  merchandise  with  the  money 
received,  or  did  make  any  profit.     In  Co.  Litt.,  172,  it  is  said  that  "  if  two  joynt 
merchants  occupy  their  stocke,  goods  and  merchandizes  in  common,  to  their 
common  profit,  one  of  them  naming  himselfe  a  merchant  shall  have  an  account 
against  the  other  naming  him  a  merchant,"  etc. ;  but  here  that  is  not  done, 
nor  is  it  alleged  that  they  were  in  fact  joint  merchants  or  partners.     This  is 
quite  important  and  mafterial.     The  defendant  has  a  right  to  traverse 'the  rela- 
tion alleged  and  the  extent  of  the  right  of  the  plaintiff  claimed,  and  to  have 
the  issues  tried  and  settled  before  judgment  to  account,  and  those  matters 
should  be  alleged  in  at  least  traversable  form,  that  the  defendant  may  avail 
himself  of  the  right,  which  is  not  here  done.    Wood  v.  Merrow,  25  Vt.,  340. 
This  count  is  defective  in  substance. 

§  1 80.  Declaration  defective  through  clerical  error. 

The  third  count,  after  alleging  the  partnership  of  the  plaintiff  and  defendant, 
charges  that  they  received  $10,000  over  and  above  the  defendant's  just  share, 
but  not  that  the  defendant  himself  had  received  any  more  than  his  share. 
This  may  be  a  mere  slip  of  the  pen  in  alleging  that  they  received,  intending 

Vou  XXIV— 84  529 


g§  181-187.  PLEADING.— AT  LAW. 

to  allege  that  he  received ;  but,  if  so,  there  is  nothing  to  correct  it  by.  As 
the  count  stands  there  is  a  plain  lack  of  any  allegation  that  the  defendant  is 
in  arrear.    This  count  is  not  good. 

§  181.  Declaration  rendered  defective  hy  unnecessary  addition. 

The  fifth  count  alleges  that  the  defendant  was  bailiff  to  the  plaintiff  of  an 
"  undivided  moiety  or  share  "  of  certain  lands.  It  is  of  importance  that  the 
right  of  the  plaintiff  should  be  definitely  ascertained  by  the  admissions  of  the 
pleadings  or  by  trial.  It  must  be  definitely  alleged  before  it  can  be  definitely 
tried.  If  this  allegation  had  stopped  with  "  moiety  "  it  would  have  been  clear 
and  exact.  But  the  pleader  added  ^^  or  share,"  so  the  allegation  stands  that 
the  defendant  was  bailiff  of  an  undivided  moiety  or  an  undivided  share,  with- 
out stating  of  which;  and  if  of  the  latter,  the  share  may  be  a  moiety  or  one 
of  any  number  of  parts  into  which  an  estate  can  be  divided.  This  becomes 
too  indefinite.  The  words  or  share  cannot  be  rejected  as  surplusage,  for  they 
may  be  the  ones  on  which  reliance  is  placed,  and  as  definite  an  allegation  as 
could  be  made.    This  count  is  also  bad. 

§  182.  Declaration  defective  through  uncertainty  of  statement. 

In  the  sixth  count  it  is  set  up  that  the  plaintiff  was  seized  in  fee  of  an  undi- 
vided moiety  of  the  premises,  with  the  defendant,  which  the  defendant  held, 
as  tenants  in  common.  Perhaps  the  pleader  intended  to  allege  that  the 
plaintiff  and  defendant  were  tenants  in  common,  each  owning  a  moiety,  but  if 
so  he  has  not  done  so.  As  the  count  stands,  they  are  alleged  to  be  tenants  in 
common  of  a  moiety,  which  does  not  at  all  show  what  the  share  of  either  is. 
And  it  does  not  show  who  owns  the  other  moiety,  whether  it  is  either  of  them 
or  some  other  person  or  persons.  If  some  other  person,  the  action  could  not 
be  maintained  at  common  law,  for  it  only  lies  between  two  and  not  more. 
Perhaps,  however,  the  statute  of  the  state  would  remove  that  difficulty.  Gen. 
Stat.  Vt.,  344,  §  17.  But,  however  that  may  be,  the  defect  of  not  stating  the 
shares  of  these  parties  remains,  and  is  not  of  form  merely.  This  count  is,  like- 
wise, not  good. 

The  action  of  account  proceeds  upon  the  ground  that  the  defendant  right- 
fully had  the  money  for  some  purpose.  The  defendant  cannot,  therefore,  be 
in  default  until  he  has  refused  or  neglected  to  account  and  deliver,  after  being 
called  upon  by  demand  or  an  equivalent.  In  each  of  these  counts  the  allega- 
tion in  that  direction  is  very  faint.  It  is  merely  that,  although  requested,  and 
particularly  on  a  certain  day,  he  refused  to  account.  This  may  be  sufficient, 
although  it  hardly  seems  to  be.  The  counts  are  judged  of  upon  the  other 
grounds  mentioned  and  not  upon  this. 

The  demurrer  is  sustained,  and  the  first,  second,  third,  fifth  and  sixth  counts 

are  adjudged  insufficient. 
« 

§  188.  Deflniteness  of  allegation. —  A  declaration  for  labor  and  services  generally  is  good» 
without  specifying  the  labor  performed  or  the  services  rendered.  Edwards  v.  Nichols,*  8  Day 
(Conn.),  16. 

§  1 84.  When  a  note  is  given  payable  in  foreign  coin,  the  value  of  each  coin  in  current 
money  must  be  averred ;  and,  under  such  averment,  evidence  of  the  value  may  be  received. 
United  States  v.  Hardyman.  13  Pet,  176. 

§  185.  When  the  declaration  states  that  the  defendant  promised  to  pay  the  plaintiff  a 
reasonable  commission  for  certain  services,  it  should  allege  what  a  reasonable  commission  is, 
or  there  can  be  no  recovery.     Rice  v.  Montgomery,  4  Biss.,  75. 

§  186.  A  declaration  in  debt  for  '*|103^  or  81  pounds  Virginia"  is  bad  on  special  de- 
murrer.   It  must  be  for  a  sum  certain.    Ashton  v,  Fitzhugh,  1  Cr.  C.  C,  218. 

g  187.  In  an  action  to  recover  money  alleged  to  be  due  on  a  contract  in  which  the  plaintiff 
promised  to  furnish  sixty -six  or  more  men,  for  a  length  of  time  not  exceeding  three  months, 
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it  is  not  enough  for  the  plaintiff  to  allege  he  has  duly  performed  all  the  conditions  of  the 
contract  on  his  part,  because  these  are  indefinite;  but  he  roust  state  the  number  of  men 
actaally  furnished  and  how  long  they  worked.     William  v.  Hallet,  2  Saw.,  261. 

§  188.  In  an  action  against  defendant  for  breach  of  contract  to  build  a  boat,  by  the  terms 
of  which  contract  plaintiff  was  to  deliver  the  plank  at  one  of  two  specified  places,  the  dec- 
laration averred  that  plaintiff  did  deliver  to  defendant  the  plank  necessary,  "  at  the  place  or 
places  aforesaid  mentioned  in  scud  contract,  according  to  the  tenor  and  effect  thereof."  Held, 
that  this  averment  was  insufficient,  and  should  have  been  certain  and  positive  as  to  where 
the  plank  was  delivered.    Hart  v.  Rose,*  Hemp.,  238. 

§  189.  City  —  ]>efectl ve  streets— Action  for  damages  —  Allegation  of  knowledge  of.— In 
an  action  against  a  city  for  an  accident  caused  to  plaintiff  by  a  defect  in  the  street,  it  is  not 
necessary  to  allege  knowledge  of  the  defect  by  the  defendant  in  order  to  make  out  a  prima 
facie  case.     Serrot  t\  Omaha  City,  1  DilL,  312.    See  §  193. 

§  190.  Railway  accident—  BefectlTe  " foreign  car  "  —  Allegation  as  to.—  When  plaintiff 
sues  for  damages  for  an  accident  on  a  railway  caused  by  a  defective  car,  he  need  not  allege 
that  the  car  on  which  the  accident  happened  did  not  belong  to  the  defendant,  but  was  a 
"foreign  car."    O'Neil  v,  St  Louis,  etc.,  R'y  Co.,  8  McC,  428. 

g  191. certainty  required  to  determine  contributory  negligence. —  In  an  action  for 

damages  for  personal  injuries  on  a  railroad,  the  petition  set  out  that  the  plaintiff  was  riding 
"in  a  hand-car  or  a  push-car."  Upon  demurrer  it  was  held  that  the  petition  was  defective 
for  uncertainty,  since  it  would  be  impossible  to  determine  the  question  of  contributory  neg- 
ligence unless  something  was  known  about  the  character  and  construction  of  the  ecu:.  Miller 
V.  U.  P.  R'y  Co.,  2  McC,  87. 

§  192.  Insufficient  averment  of  negligence.—  In  an  action  against  a  stage-coach  proprietor 
for  allowing  a  slave  to  ride  in  one  of  his  coaches  and  thereby  escaping,  a  declaration  that  de- 
fendant " wrongfully  and  improperly"  suffered  the  slave  to  ride  does  not  sufficiently  aver 
the  negligence  or  carelessness  of  defendant,  and  judgment  for  the  plaintiff  will  be  arrested 
on  motion.    Mandeville  v.  Cookenderfer,*  3  Cr.  C.  C,  257. 

§  193.  Injury  by  defective  streets  —  Proper  care  on  part  of  plain tilT  must  be  alleged.— 
If  neglect  to  repair  a  public  highway  is  averred  to  be  on  the  sides  and  without  the  traveled 
path,  and  to  be  injurious  in  turning  out  to  go  by  a  team  with  a  cart-load  of  wood,  the  plaint- 
iff must  show  that  he  exercised  due  care  in  turning  out  and  passing  by,  and  that  the  damages 
arose  from  the  want  of  proper  attention  by  the  town  to  the  sides  of  the  road,  and  not  from 
himself  or  some  independent  accident.  Hull  v.  The  Town  of  Richmond,  2  Woodb.  &  M., 
887.    See  §  189. 

g  194.  Sufficiency  of  allegation  as  to  carrier's  legal  duty  to  use  care.—  A  declaration  that 
plaintiff  became  a  passenger  in  defendant's  coach  at  defendant's  request,  to  be  carried  for  a 
reward,  and  that  it  was  defendant's  duty  to  use  due  care,  etc.,  sufficiently  states  the  defend- 
ant's legal  duty  to  use  due  care.     Stockton  v.  Bishop,*  4  How.,  155. 

g  195.  Allegations  necessary  to  charge  postmaster  for  negligence  of  assistants.-—  When 
it  is  intended  to  charge  a  postmaster  for  the  negligence  of  his  assistants,  the  pleadings  must 
be  made  up  according  to  the  case,  and  his  liability  then  will  only  result  from  his  own  neglect 
in  not  properly  superintending  the  discharge  of  their  duties  in  his  office.  In  order  to  make  a 
postmaster  liable  for  negligence,  it  must  appear  that  the  loss  or  injury  sustained  by  the  plaint- 
iff was  the  consequence  of  the  negligence.     Dunlop  v,  Monroe,  7  Cr. ,  242. 

g  196.  To  support  action  for  deceit  false  assertions  must  be  averred.—  An  action  upon 
the  case  for  deceit  will  not  lie  unless  there  was  a  false  affirmation  of  some  fact.  A  non -per- 
formance of  promises  is  not  sufficient.  The  declaration  must  charge  that  the  defendant 
averred  some  fact  to  be  true,  and  that  it  was  false.    Fen  wick  v.  Grimes,  5  Cr.  C.  C,  439. 

§197.  A  scienter  need  not  be  averred  in  an  action  for  a  false  warranty,  whether  in  con- 
tract or  tort    Schuchardt  v.  Aliens,  1  Wall.,  859. 

g  198.  Fraudulent  intent— Sufficiency  of  allegation  of.— An  allegation  that  the  defend- 
ant wrongfully,  fraudulently  and  falsely  certified  and  represented  a  certain  state  of  facts  as 
true,  whereas  none  of  such  facts  were  true,  is  a  sufficient  allegation  of  fraudulent  intent,  for 
to  say  that  the  representations  were  made  with  intent  to  deceive  would  add  nothing  to  the 
above  allegation.    Bank  of  Montreal  v,  Thayer,  2  McC,  1. 

§  199.  In  an  action  for  a  libel  it  is  not  indispensable  to  use  the  word  **  maliciously  *'  m 
the  declaration.  It  is  sufficient  if  words  of  equivalent  power  or  import  are  used.  White  v. 
Nicholls,  8  How.,  Sm. 

§  200.  In  an  action  for  libel  for  charging  plaintiff  with  an  attempt  to  put  two  ballots  in 
the  ballot-box,  the  declaration  must  set  forth  the  law  so  as  to  show  that  the  act  was  illegal, 
etc.     McQeane  v,  Fowle,*  2  Cr.  C.  C,  118. 

§  201.  If,  in  an  action  of  libel,  the  words  are  actionable  jjer  se,  no  innuendo  is  necessary  to 
connect  them  with  extrinsic  facts.    Broad  v,  Deuster,  8  Biss.,  265. 
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§  202.  The  whole  of  the  libel  is  to  be  read  upon  the  point  whether,  in  a  declaration  thereon, 
the  averments  are  sufficient  to  make  the  libel  applicable  to  plaintiff.  Cook  v.  Tribune  Asso- 
ciation.* 5  Blatch.,  352. 

§  20S.  Allegation  of  special  damagre.— Where  a  suit  for  slander  is  brought  for  spoken 
words  not  actionable  per  se,  special  damage  must  be  alleged  in  the  declaration,  and  an  allega- 
tion that  the  plaintiff  '*  has  been  damaged  and  injured  in  her  name  and  fame"  is  not  suffi- 
cient to  prevent  the  declaration  from  being  bad  in  substance.    Pollard  v,  Lyon,  1  Otto,  236. 

^  204.  In  an  action  against  a  carrier,  an  allegation  of  a  breach,  and  that  the  plaintiff  was 
thereby  *'  subjected  to  great  inconvenience  and  injury,"  is  not  a  sufficient  allegation  of  spe- 
cial damage.    Roberts  v.  Graham,  6  Wall.,  578. 

§  205.  In  actions  of  contract  or  tort,  damages  which  materially  and  necessarily  arise  from 
the  breach  or  g^^avamen  need  not  be  stated,  as  they  are  covered  by  the  general  damages  laid 
in  the  declaration.  Special  damages,  not  necessarily  implied,  cannot  be  recovered  unless 
specially  stated ;  and,  although  the  plaintiff  has  given  evidence  of  special  damages  by  the  de- 
fendant, yet  the  defendant  may  object  to  their  allowance  on  the  triaL  Bas  v.  Steele,  3 
Wash.,  881. 

§  206.  Certainty  of  allegation  In  snits  for  forfeiture.—  An  information  to  secure  the  for- 
feiture of  property  under  the  internal  revenue  laws,  though  the  rules  are  lax  in  matters  of 
form,  should  be  as  clear  and  certain,  in  point  of  substance,  as  a  declaration  at  common  law. 
An  information  describing  the  property  as  *'  all  the  boilers,  stills  and  other  vessels,  and  all 
the  distilled  spirits  —  being  about  twelve  barrels  —  now  in  the  distillery,  owned  by,'*  etc.,  is 
defective  in  not  stating  the  number  of  vessels,  etc.,  and  in  not  stating  definitely  the  amount 
of  spirits.    United  States  v.  Distillery,*  4  Hiss.,  26. 

§  207.  Such  an  information  would  be  defective  if  it  omitted  to  state  that  the  distilling 
charged  was  done  in  the  use  of  the  property  sought  to  be  adjudged  forfeited.    Ibid. 

%  208.  In  a  libel  of  information  under  the  sixty-seventh  section  of  the  collection  act  of 
1796,  against  goods,  on  account  of  their  differing  'in  description  from  the  contents  of  the 
entry,  it  is  not  neccessary  that  it  should  allege  an  intention  to  defraud  the  revenue.  Two 
Hundred  Chests  of  Tea,  9  Wheat.,  430. 

§  209.,  An  information  for  a  penalty,  stating  that  the  defendant  refused  to  permit  the  col- 
lector to  examine  "  paid  bank  checks,*'  sets  out  no  cause  of  action  under  section  8177,  Revised 
Statutes,  because  it  does  not  allege  that  the  checks  were  not  duly  stamped  at  the  time  they 
were  made,  signed  and  issued.     United  States  v.  Mann,  5  Otto,  580. 

§  210.  An  averment  of  performance  is  always  made  in  the  declaration  upon  contracts  con- 
taining dependent  undertakings,  and  that  averment  must  be  supported  by  proof.  Bank  of 
Columbia  v,  Hagner,  1  Pet.,  455. 

§  211.  A  plaintiff  who  sues  on  a  contract  in  which  he  was  to  perform  certain  things  must 
show  that  he  has  done  or  offered  to  do  what  he  was  required  to  do.  And  if  no  such  averment 
be  made  the  declaration  is  demurrable.     Barbee  v.  Willard,  4  McL.,  856. 

§  212.  Declaration,  containing  general  averments  of  readiness  and  i*eque9t  have  been  held 
sufficient,  especially  aft-er  verdict,  unless  in  very  peculiar  cases.    Carroll  v,  Peake,  1  Pet.,  18. 

§  218.  Where  J.  covenants  to  sell  and  convey  to  S.  and  B.  by  a  good  and  sufficient  deed, 
and  S.  and  B.  covenant  to  pay  $400,  neither  is  bound  to  act  first ;  hence  the  covenants  are  mut- 
ual and  concurrent,  and  if  J.  brings  suit  he  must  aver  performance  and  tender.  Snow  v. 
Johnson,*  1  Minn.,  48. 

g  214.  An  averment  in  a  declaration,  which  might  have  been  framed  in  more  formal  and 
apt  terms,  of  the  plaintiff^s  readiness  and  willingness  to  perform  a  covenant,  if  coupled  'with 
an  allegation  that  the  defendant  was  in  default  for  non-payment  for  work  actually  done,  is 
sufficient.    Phillips,  etc.,  Const.  Co.  v,  Seymour,  1  Otto,  646. 

^  215.  In  an  action  of  contract,  where  certain  things  must  be  done  by  plaintiff  to  enable  de- 
fendant to  perform  his  part,  plaintiff  must  allege  performance  of  his  conditions.  So  held  ia 
action  for  breach  of  contract  to  build  a  wall.  Plaintiff  by  the  terms  was  to  level  the  ground, 
but  omitted  in  the  declaration  to  allege  performance.     United  States  v.  Beard,*  5  McL.,  441. 

3  216.  In  an  action  for  breach  of  contract  involving  mutual  conditions,  declaration  must 
aver  performance  or  readiness  to  perform  by  plaintiff.    Darland  v.  Greenwood,*  1  McC,  837. 

g  217.  Breach  of  official  bond  —  Allegation  of.—  In  a  suit  on  a  marshal's  bond  it  is  suffi- 
cient to  allege  a  breach  without  averring  also  that  the  full  amount  of  the  penalty  has  not 
hitherto  been  paid.   Sperring  v,  Taylor,*  2  McL.,  862. 

^  218.  In  debt  upon  a  constable's  bond  for  not  conveying  to  the  plaintiff  property  alleged 
to  have  been  sold  by  the  defendant  under  a  fi.  fa,,  the  breach  is  defective  in  not  stating  that 
the  execution  was  levied  upon  the  property,  and  that  the  lots  were  the  property  of  the  de- 
fendant in  the  execution,  and  in  not  describing  the  property  with  sufficient  certainty ;  and  is 
bad  in  averring  an  alternative  breach,  namely,  in  not  conveying  the  property  to  the  plaintifit, 
or  in  not  permitting  him  to  take  possession  of  it.     Hazel  t>.  Waters,  8  Cr.  C.  C,  420. 
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§  219.  In  an  action  on  the  bond  of  a  clerk  of  a  United  States  court  the  declaration  alleged 
failure  to  make  proper  emolument  returns  and  neglect  to  pay  over  sums  due.  A  clerk  is  not 
required  to  pay  over  anything  until  the  attorney-general  orders  him  to  do  so,  upon  the  com- 
ing in  of  the  proper  reports  showing  a  surplus.  Held,  the  allegation  of  a  failure  to  pay 
over  may  be  treated  as  surplusage,  or  as  an  allegation  of  damage ;  and  the  declaration  is  suf- 
ficent  in  charging  a  failure  to  make  the  proper  returns.  United  States  v.  Ambrose,  2  Fed.  R., 
653. 

g  220.  Where  the  defendant  may  replevy  the  judgment  and  suspend  execution  for  six 
months,  a  declaration  against  the  marshal  and  his  sureties,  which  avers  that  he  neglected  to 
make  the  money,  is  defective.     Bispham  v.  Taylor,  2  McL.,  355. 

§221.  Patent  causes  — Averment  of  preliminai7  proceedings.— The  declaration  in  a 
patent  cause  need  not  state  that  the  stages  preliminary  to  the  issuing  of  a  patent  were  ob- 
served.    Cutting  V.  Myers,  4  Wash.,  220. 

§  222,  The  declaration  in  a  patent  cause  must  set  forth  the  attestation  of  the  president  of 
the  United  States,  and  that  the  patent  was  delivered  —  a  want  of  a  statement  of  either  of 
which  is  demurrable  generally.    Ibid, 

§  228.  It  is  no  cause  for  demurrer  to  a  declaration  in  a  patent  cause  that  neither  the  patent 
nor  ihe  declaration  states  in  what  the  improvement  consists.  If  the  defendant  wants  the 
specification  inserted  on  the  record  he  must  crave  oyer  of  it.    Ibid, 

§  224.  Where  the  declaration  describes  the  plaintiff ^s  improvement  in  the  words  of  the 
patent,  it  is  not  necessary  that  the  description  of  the  machine  as  stated  in  the  specification 
should  be  set  forth.  If  the  defendant  require  the  specification  in  his  defense,  he  may  have  it 
placed  on  the  record  by  asking  oyer  of  it.    Gray  v.  James,  Pet.  C.  C,  476. 

§  225.  To  show  a  violation  of  a  f)atent  the  declaration  need  only  aver  that  the  defendant 
has  constructed,  used  and  sold  to  others  the  thing  patented.    Case  v,  Redfield,  4  McL.,  526. 

§  226.  An  averment  in  a  declaration  that  the  defendant  has  made  the  thing  "  in  imitation 
of  the  patent"  is  sufficient  to  sustain  the  action.     Parker  v,  Ua worth,  4  McL.,  370. 

g  227.  In  an  action  for  the  violation  of  a  patent  right  on  **  a  new  and  useful  improvement 
in  the  cooking  stove,"  the  declaration  must  state,  as  an  essential  part  of  the  plaintiff's  case,  in 
what  the  improvement  consists,  or  it  is  demurrable.    Peterson  v.  Wooden,  <5  McL.,  248. 

§  228.  It  is  not  a  foundation  for  a  nonsuit  that  the  declaration  for  an  invasion  of  a  patent- 
T'lght  does  not  lay  the  act  complained  of  to  be  "  against  the  form  of  the  statute,"  under  which 
the  rights  of  plaintiff  ai'e  derived.  Contra  formam  statuti  is  a  matter  of  form,  and  may  be 
cured  by  verdict.    Tyron  v.  White,  Pet.  C.  C,  96. 

§  229.  Action  against  defendant  for  failnre  to  delirer  salt  according  to  contract  '*  at  any 
place  along  the  bank  of  Red  river  which  may  be  designated  by  *'  plaintiff.  The  declaration 
averred  failure  to  deliver  at  the  times  and  places  specified.  Held,  that  this  was  sufiScient 
without  any  allegation  that  plaintiff  designated  places  for  delivery,  as  defendant  in  such  case 
should  have  delivered  at  a  place  of  his  own  selection.     Hartfield  v.  Patton,*  Hemp.,  269. 

§  280.  Agreement  to  go  bail,  etc.— Wliat  a  sufficient  allegation  of  breach  of.— A.  was 
arrested  in  New  York  on  a  promissory  note  made  by  him  and  payable  originally  to  B.,  of 
Boeton.  An  agreement  was  made  between  the  plaintiffs  and  a  third  party,  C,  by  which  A. 
was  to  be  discharged  from  arrest,  was  to  go  to  Boston  and  endea^r  to  arrange  the  matter 
with  B.,  and  in  case  of  failure  to  make  an  arrangement  was  to  surrender  himself  to  any  suit 
begun  against  him  by  B.,  and  to  accept  service  therein,  and  C.  was  to  go  bail  in  sucli  suit  if 
A.  should  fail  to  surrender  himself.  In  a  suit  upon  this  agreement  against  C,  the  declara- 
tion w^s  held  bad  for  not  averring  that  a  suit  had  been  begun  by  B.  against  A.,  although  there 
was  an  averment  that  A.  'had  not  gone  to  Boston  according  to  the  agreement.  Gill  v,  Steb- 
bina,*  2  Paine,  417. 

g  231.  Abandoned  counts  are  not  in  every  sense  to  be  considered  as  stricken  from  the 
record.  A  reference  in  subsequent  counts  to  the  venue  as  laid  in  those  counts,  or  to  fix  the 
place  where  an  act  was  done,  may  be  sufficient.    Jones  v.  Vanzandt,*  5  McL.,  214. 

g  282.  A  declaration  in  a  common-law  action  against  defendant  for  secreting  plaintiff's 
slaves  need  not  conclude  as  against  the  statute,  though  at  the  time  a  statute  exist  giving 
plaintiff  an  action  for  a  penalty  in  the  same  case.    Ibid, 

g  283*  False  imprisonment  —  Matters  of  aggrayation.—  In  an  action  for  false  imprison- 
ment matters  of  aggravation  need  not  be  pleaded.    Stanton  v,  Seymour,  5  McL.,  267. 

g  284.  Action  for  proceeds  of  goods  sold  by  consignee  —  No  allegation  of  collections 
made  by  defendants  necessary. —  Action  for  proceeds  of  goods  consigned  by  plaintiff  to  de- 
fendant for  sale.  Declaration  stated  that  the  goods  were  sold  and  the  money  received  by 
defendant.  Held,  there  was  no  need  of  allegation  that  defendant  had  made  collections. 
Wyman  v.  Fowler,*  8  McL..  467. 

g  28o.  In  the  above  case  it  was  held  that  no  demand  of  the  proceeds  need  be  alleged,  though 
had  the  action  been  for  a  return  of  the  specific  goods,  demand  would  have  to  be  alleged.    Ibidm, 
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§§286-2ol.  PLEADING.- AT  LAW. 

§  280.  Surplusage  will  not  vitiate  a  count  containing  sufficient  averments.    Ibid, 

§  337.  A  Yenue  in  the  margin  is  not  necessary  if  it  is  stated  in  the  body  of  the  declaration. 
D wight  t\  Wing,*  2  McL..  580. 

§  28S.  Sarvivors  of  joint  obligees  must  aver  non-payment  to  deceased  obligee. — A  decla- 
ration to  recover  a  sum  of  money  by  two  survivors  out  of  three  who  had  been  jointly  inter- 
ested must  allege  that  the  money  had  not  been  paid  to  the  deceased  party  in  his  life-time. 
Winter  r.  Simonton,*  3  Cr.  C.  C,  62. 

§289.  Ayerment  of  assets,  when  necessary  in  suit  against  administrator. — Held,  that 
**  the  declaration  was  bad  for  the  want  of  averment  of  assets,  inasmuch  as  the  promise  was 
made  by  the  defendant  as  administrator,  and  the  declaration  sought  to  charge  him  person- 
ally de  bonis propriis"    Adams  v.  Whiting,*  2  Cr.  C.  C,  132. 

^  240.  8ci.  fa.  to  reyive  Jadgnient  in  ejectment  —  Statement  that  term  is  yet  unexpired 
safftcient. —  To  a  sd,  fa,  to  revive  a  judgment  in  ejectment,  where  it  is  stated  that  the  term 
recovered  is  yet  unexpired,  this  is  sufficient.  It  is  not  required  that  the  term  as  laid  in  the 
declaration,  and  the  facts  showing  its  continuance,  should  be  stated.  Lessee  of  Walden  t;. 
Craig,  14  Pet.,  147. 

§  241.  An  averment  of  corporate  existence  need  not  be  positive,  but  may  be  by  way  of  re- 
cital.   Falconer  v.  Campbell,  2  McL.,  195. 

§  242.  Averment  of  trusteeship  in  suit  on  insarance  policy.—  A  declaration  on  a  policy 
of  marine  insurance,  which  avers  that  the  plaintiffs  are  trustees,  that  the  insurance  was  for 
them,  and  that  they  were  interested  in  the  vessel  at  the  time  of  the  loss,  is  sufficient,  without 
setting  out  the  nature  and  extent  of  the  trust.   Henshaw  v.  M.  S.  Insurance  Co.,  2  Blatch.,  99. 

§  248.  Averment  of  combination  to  commit  fraud.—  A  declaration  against  two  defend  ants, 
charging  them  with  preconcert  and  combluation  to  defraud  plaintiff,  is  supported  by  proof 
of  fraud  of  one  of  the  defendants  subsequently  participated  in  by  the  other.  Lincoln  v,  Claflin, 
7  Wall.,  186. 

^  244.  Receivers  of  public  money— Averment  of  request  to  pay  over,  sufficiency  of. — 
Receivers  of  public  money  being  subject  to  general  orders  requiring  payments  to  be  made 
to  the  government  at  stated  times,  a  declaration  against  such  receiver  averring  a  request  to 
pay  over  is  sufficient  after  verdict.     Boyden  u  United  States,  13  Wall.,  17. 

§  245.  A  declaration  in  debt  on  an  arbitration  bond  must  aver  that  the  arbitrators 
conformed  in  every  material  respect  to  the  agreement  of  arbitration.  Gear  v.  Bracken,*  1 
Burn,  82. 

§.  246.  Breach  of  agreement  to  buy  land  —  Allegation  of  title.—-  If,  in  a  suit  seeking  dam- 
ages for  breach  of  an  agreement  to  buy  land,  the  petition  does  not  set  forth  that  the  claim- 
ant had  title,  or,  except  inferentialiy,  that  any  deed  was  ever  tendered,  the  petition  will  be 
held  bad  on  demurrer,  as  all  pleadings  are  to  be  construed  most  strongly  against  the  person 
making  them.    Mer.  Ex.  Co.  v.  United  States,*  1  N.  &  H.,  832. 

§  247.  Execution  of  bonds  a  condition  precedent—  Averment  of  olTer  to  execute  insnffi- 
eient  to  support  action. —  Declaration  that  the  defendant  had  agreed  to  deliver  to  the  plaintiff 
$100,000  of  its  indorsed  bonds,  if  the  plaintiff,  &e/oresaid  delivery,  should  execute  and  deliver 
to  the  defendant,  with  sufficient  securities,  its  bond  for  $100,000;  that  the  plaintiff  demanded 
the  indorsed  bonds  and  offered  to  execute  its  bond  in  due  form,  and  has  always  been  ready  to 
execute  it.  Held,  on  demurrer,  that  the  plaintiff  must  allege  that  it  actually  executed  its 
bond  in  due  form  and  tendered  it  to  defendant.  Alexandria  Railroad  Co.  v.  National  Junction 
R.  Co.,  1  MacArth.,  203. 

§  248.  Conversion — Only  ultimate  facts  to  be  proved  need  be  pleaded.— When  issue  is 
joined  on  an  averment  of  conversion  in  a  declaration,  it  is  necessary  to  show  the  existence  of 
faots  which  in  law  constitute  a  conversion ;  but,  for  the  purpose  of  pleading,  the  ultimate 
fact  to  be  proved  need  only  be  stated.  The  circumstances  which  tend  to  prove  the  ultimate 
fact  can  be  used  for  the  purposes  of  evidence,  but  they  have  no  place  in  the  pleadings. 
McAllister  v.  Kuhn,  6  Otto,  87. 

§249.  Mechanic's  lien  — Laws  of  Oregon  —  Averment  as  to  time  when  materials  were 
furnished. —  As  the  Gkneral  Laws  of  Oregon,  page  168,  require  suit  to  enforce  a  mechanic's 
lien  to  be  brought  within  one  year  from  the  time  the  materials  were  furnished,  and  a  later 
law  requires  the  suit  to  be  brought  within  one  year  after  the  building  was  completed,  it  is 
necessary  to  show  in  the  complaint  the  time  when  materials  were  furnished.  Willamette 
Falls  Transportation  and  Milling  Co.  v.  Smith,*  1  Oreg.,  171. 

§  250.  Foreign  Judgment  — Foreign  court  and  its  Jnrisdictien  must  be  set  out— If  the 
declaration  in  an  action  on  a  foreign  judgment  sets  out  the  court  in  which  the  judgment  was 
rendered  and  that  it  had  jurisdiction,  that  is  sufficient  without  setting  out  the  record  and 
proceedings  of  such  court.     Martin  v.  Moore,*  1  Wyom.  Tj,  22. 

§  251.  Petition  for  administration  of  an  estate  under  the  Illinois  statute.— An  allegation 
in  a  petition,  brought  under  the  Illinois  statute  for  the  administration  of  intestate  estates, 
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that  a  certain  person  died  "leaving**  certain  real  estate,  is  a  sufficient  compliance  with  tlift 
direction  of  the  statute  that  the  petition  should  state  what  real  estate  the  intestate  died 
•'seized  of.**    McNitt  v.  Turner.  16  Wall.,  852. 

§  252.  MallcloDS  prosecution  —  Necessarj  allegation  in  snlt  for  damages.—  In  an  action 
to  recover  damages  for  wrongfully  bringing  a  civil  action,  the  petition  must  allege  that  the 
action  was  brought  maliciously  and  that  it  has  terminated.  McCracken  v,  Covington  Bank, 
4  Fed.  R.,  602.     See  §  268. 

g  258.  Tenancy  for  a  term.—  In  an  action  of  waste  an  allegation  that  the  defendants  held 
certain  portions  of  the  premises  as  tenants  thereof  to  the  plaintiff  under  a  demise  for  a  cer- 
tain rent  sufficiently  imports  a  tenancy  for  a  term.    Parrot  v,  Barney,  Deady,  405. 

§  254.  Allegation  of  title  by  assignee  in  bankruptcy. —  When  an  assignee  in  bankruptcy 
attempts  in  a  declaration  to  show  his  title  to  the  bankrupt*8  goods  he  must  set  out  an  adjudi- 
cation of  bankruptcy,  or  the  declaration  will  be  bad  on  demurrer.  Wright  v,  Johnson,  8 
Blatch.,  150. 

§  255.  A  declaration  in  trover  for  **  a  tool-chest  containing  divers  tools  and  working 
utensils,*'  and  "a  trunk  containing  clothes,*'  is  good  for  the  trunk  and  chest  and  tools  and 
clothes.    Pall  v,  Patterson,*  1  Cr.  C.  C,  607. 

§  258.  Letters  testamentary  —Allegation  as  to.— It  is  not  necessary  to  allege  in  the  dec- 
laration by  whom  letters  testamentary  were  granted.    Cawood  v,  Nichols,*  1  Cr.  C.  C.^  180. 
§257.  Seizin;  allegation  of  necessary  In  ejectment— To  sustain  an  action  of  ejectment 
an  averment  of  seizin  is  essential,  and  it  must  be  alleged  to  have  been  within  the  time  limited 
for  bringing  the  action.  *  Bockee  v,  Crosby,  2  Paine,  432. 

g  258.  In  assumpsit  on  a  promise  to  pay  a  debt  due  by  tlie  promisor.  If  plaintilT  woald 
give  time,  whenever  the  promisor  should  be  able,  the  declaration  need  not  state  that  the 
promise  was  accepted  by  the  plaintiff.  It  is  sufficient  to  aver  that  time  ^as  given,  and  that 
the  defendant  is  able.    Lonsdale  v.  Brown,  4  Wash.,  148. 

§  259.  A  declaration  that  defendant  dug,  opened  and  made  an  excavation  in  a  sidewalk, 
by  which  plaintiff  was  injured,  is  a  sufficient  allegation,  though  the  opening  was  partly  caused 
by  raiaiug  the  sides  by  means  of  a  i^alk.     Bobbins  v.  Chicago,  4  Wail.,  657. 

§260.  Action  on  covenant  of  seizin  —  Averment  of  eviction  un accessary.— An  action 
may  be  supported  on  a  covenant  of  seizin,  although  the  plaintiff  has  never  been  evicted;  and 
the  declaration  need  not  aver  an  eviction.    Pollard  t;.  D wight,  4  Cr.,  421. 

g  2ttl.  Promise  by  assignor  to  refnud  if  property  not  recovered  —  Snit  by  assignee— Al« 
legation. —  If  a  bond  of  conveyance  (then  in  suit)  be  assigned,  and  the  assignor  agree  to 
refund  to  the  assignee  the  value  thereof  if  the  property  should  not  be  recovered  on  the  bond, 
it  is  sufficient  for  the  assignee,  in  a  suit  against  the  assignor  upon  his  promise  to  refund,  to 
aver  that  the  property  was  not  recovered  in  the  suit  which  was  pending  when  the  agreement 
was  made  to  refund.    Ferguson  v,  Harwood,  7  Cr.,  ^8. 

§  2«2.  Upon  a  count  '*for  sundry  matters  properly  chargeable  in  account,  as  by  account 
annexed,  it  is  not  necessary  that  the  account  should  be  such  ^  would  be  evidence  per  9e  under 
the  act  of  Maryland,  1729,  chapter  20.    McLaughlin  v.  Turner,  1  Cr.  C.  C,  476. 

§  268.  In  a  count  '*  for  sundry  matters  properly  chargeable  in  account,"  if  no  account  be 
annexed,  the  words  which  refer  to  an  account  as  annexed  may  be  rejected ;  and  money  lent 
may  be  given  in  evidence  upon*  that  count.    Love  joy  v,  Wilson,  1  Cr.  C.  C,  102. 

g  2tt4.  Wiiere  there  has  been  a  special  agreement  between  the  parties  that  has  been 
wholly  performed,  or  if  its  further  execution  has  been  prevented  by  the  act  of  the  defendant, 
or  by  the  consent  of  both;  or  if  the  contract  has  been  fully  performed  in  respect  to  any  one 
distinct  subject  included  in  it,  the  plaintiff  may  recover  upon  a  general  indebitatua  assumpnt* 
PerkiDB  v.  Hart,  11  Wheat.,  237. 

§  265.  In  stating  a  loss  in  a  declaration  on  a  policy  of  insurance  it  is  sufficient  to  show 
it  to  have  been  occasioned  by  a  peril  within  the  policy,  without  negativing  the  exceptions  of 
losses  from  design,  invasion,  public  enemies,  riots,  etc.,  which  are  properly  matters  of  de- 
fense.    Catlin  V,  Springfield  Fire  Ins.  Co.,  1  Sumn.,  484. 

g  26tt.  An  averment  that  John  Leonard,  **  for  a  certain  price,**  agreed  to  serve  the  plaint- 
iff, is  supported  by  evidence  that  John  Leonard,  in  consideration  of  eight  guineas  paid  by  the 
plaintiff  to  a  third  person,  agreed  to  serve  the  plaintiff.  'Milbume  v.  Byrne,  1  Cr.  C.  C,  289. 
g  207.  Suit  against  new  corporation  for  debt  of  old.— A  declaration  against  **  the  com- 
mon council  of  Alexandria*'  for  work  and  labor  done  for  **  the  mayor  and  commonalty  "  must 
show  bow  the  new  corporation  is  liable  for  the  debts  of  the  old.  Lyles  v.  The  Common  Coun- 
<;U  of  Alexandria,  1  Cr.  C.  C,  473. 

g  268.  Malicious  prosecntion. —  In  an  action  for  maliciously  arresting  and  holding  the 
plaintiff  to  bail  without  probable  cause,  the  declaration  must  aver  that  the  suit  in  which  the 
plaintiff  was  so  maliciously  holden  to  bail  was  determined,  or  it  will  be  bad  on  general  de- 
inurrer.    Barrell  v,  Simonton,  2  Cr.  C.  C,  657.    See  g  232. 
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8«9-2S3.  PLEADINa— AT  LAW. 

^  260.  In  a  declaration  in  an  aetlon  for  maintenance  it  is  necessary  to  allege  the  pend- 
ency of  a  suit,  in  what  court  pendiog,  together  with  time,  place  and  circumstances,  so  as  to- 
show  the  maintenance.     Fletcher  v,  Ellis,  Hemp.,  ^00. 

§270.  Garnishment  —  Citizenship  must  appear  to  giro  court  jarisdiction.— A  garnish- 
ment is  a  suit  or  proceeding  in  which  a  party  has  his  day  in  court ;  and  it  must,  therefore, 
appear  on  the  face  of  the  pleadings,  or  by  the  record,  that  the  judgment  creditor  and  the 
garnishee  are  citizens  of  different  states,  to  give  a  federal  court  jurisdiction.  Tunstall  v. 
Worthington,  Hemp.,  663. 

§  271.  Suit  against  administratrix  —  Laws  of  Louisiana  —  Ayerment  of  tableau  filed. — 
The  laws  of  Louisiana  provide  for  compelling  the  executrix  to  file  a  tableau  of  distribution, 
which  is  a  necessary  and  preliminary  step  toward  holding  the  executrix  personally  respon- 
sible, and  a  petition  failing  to  aver  this  is  defective.    McGill  v.  Armour,  11  How.,  142. 

§272. devastavit. —  Where  a  creditor  brought  an  action  against  an  executrix  in  the 

United  States  circuit  court  for  Louisiana,  and  the  petition  only  averred  that  the  petitioner 
was  shown  to  be  a  creditor  by  the  accounts  in  the  state  court  which  had  jurisdiction  over  the 
estates  of  deceased  persons,  and  then  proceeded  to  charge  the  executrix  with  a  devastavit,  tho^ 
petition  is  insufficient.  It  should  have  gone  on  to  allege  further  proceedings  in  the  state  court 
analogous  to  a  judgment  at  common  law,  as  a  foundation  of  a  claim  for  a  judgment  against 
the  executrix  de  bonis  propriis,  suggesting  a  devastavit.    Ibid. 

§  278.  Joint  liability  —  Allegation  of  partnership.—  Where  a  contract  shows  a  joint  lia- 
bility it  is  unnecessary  to  allege  or  prove  a  partnership.    Kendall  v.  Freeman,  2  MeL  ,  189. 

§  2  74.  Suit  against  agent — Allegation  of  agency.—  An  action  having  been  brought  against 
a  defendant,  charging  him  with  an  abuse  of  his  powers,  as  agent  of  the  plaintiff,  it  is  essential 
that  the  declaration  allege  that  the  defendant  acted  as  agent  of  the  plaintiff.  JEtn&  Ins.  Co. 
V.  Sabine,  6  MoL.,  1^8. 

§  275.  Revenue  laws  —  Yariance  as  to  residence,  when  surplusage.— The  act  of  congresa 
declares  that  it  shall  be  the  duty  of  every  person  coming  from  a  foreign  territory,  adjacent  to 
the  United  States,  into  the  United  States,  with  merchandise,  to  deliver  the  manifest.  The 
declaration  averred  that  the  defendant  came  from  a  foreign  territory,  viz.,  from  Montreal, 
and  the  evidence  was  that  He  came  from  CaldwelFs  Manor.  Held,  that  after  judgment  the 
allegation  under  the  videlicet  might  be  rejected  as  surplusage.  Steinham  t;.  United  States,  2. 
Paine,  16y. 

§  27G.  IJeetmettt — Description  of  premises. —  Formerly  it  was  necessary  to  describe  the 
premises  for  which  an  action  of  ejectment  was  brought  with  great  accuracy ;  but  far  less  cer- 
tainty is  required  in  modern  practice.  All  the  authorities  say  that  the  general  description  ia 
good.  The  lessor  of  the  plaintiff,  on  a  lease  for  a  specific  number  of  acres,  may  recover  any 
quantity  of  less  amount.    Barclay  v.  Howell,  6  Pet.,  498. 

§  277.  Original  bill  —  Allegation  of  void  probate. —  An  original  bill  will  not  be  sustained 
on  the  allegation  that  the  probate  of  a  will  is  void.     Tarver  v,  Tarver,  9  Pet.,  174. 

§  278.  Suit  against  collector  tor  refusing  clearance  —  Ownership  of  cargo.—  In  an  action 
against  the  collector  of  customs  for  refusing  a  clearance  upon  a  count  stating  that  the  plaint- 
iff was  the  owner  of  the  vessel,  laden  with  a  cargo  of  a  certain  value,  the  allegation  is  suffi- 
cient as  to  ownership  of  the  cargo.    Bas  v.  Steel,  8  Wash.,  881. 

§  270.  Allegations  of  citizenship  of  the  parties. —  Where  the  jurisdiction  of  a  federal  cir- 
cuit court  depends  upon  citizenship  of  the  parties  in  different  states,  this  must  appear  by 
proper  averment  in  the  record ;  the  omission  is  fatal  at  any  stage  in  the  cause.  Wood  v. 
Mann,  1  Sumn.,  578;  Hornthall  v.  The  (Collector,  9  Wall.,  560;  Assessors  v.  Osborne,  9  Wall.» 
667 ;  Berlin  i\  Jones,  1  Woods,  639 ;  Godfrey  v,  Terry,  7  Otto,  171 ;  Teese  v.  Phelps,  McAl.,  17 ; 
Leavitt  v.  Cowles,  2  McL.,  491;  Brown  v,  Keene,  8  Pet.,  113;  Turner  v.  Enrille,  4  Dal.,  7;. 
Sullivan  v.  Fulton  Steamboat  Co.,  6  Wheat,  450;  United  States  v,  Alberty,  Hemp.,  445;  Rog- 
ers v.  Linn,  2  McL.,  126;  Jackson  v,  Twentyman,  2  Pet.,  186;  Dodge  v.  Perkins,  4  Mason,  485; 
Cooper  v,  Dungler,  4  McL.,  257. 

§  280.  It  is  not  sufficient,  to'  give  jurisdiction  to  the  federal  courts,  to  allege  that  a  party  ia 
an  alien.  Wilson  v.  The  City  Bank,  '8  Sumn.,  422;  Shedden  v,  Curtis,  1  Hughes,  246;  Michael- 
son  17.  Denison,*  3  Day  (Conn.),  294;  Shedden  v.  Curtis,*  6  Call  (Va.),  241. 

§  281.  There  must  also  be  an  allegation  that  he  is  a  subject  or  citizen  of  some  one  foreign, 
state.    Ibid. 

g  282.  Where  an  alien  sues  in  the  federal  court  the  defendant  must  be  described  as  a  cit- 
izen of  some  particular  state.  Stating  him  to  be  a  citizen  of  the  United  States  is  not  suffi- 
cient.    Piquet  v.  Swan,  5  Mason,  85;  Hodgson  u  Bowerbank,  5  Cr.,  803. 

§  288.  Citizenship  of  the  defendant  in  a  certain  state  is  sufficiently  averred  in  a  declaration 
if  it  is  averred  that  he  is  a  citizen  of  the  southern  district  of  that  state.  Delano  v.  Cargo  of 
Qallatin,  1  Woods,  688;  Berlin  v.  Jones,  1  Woods,  640;  Duryea  v.  Webb,*  16  Conn.,  558;  Ed- 
wards V.  Nichols,*  8  Day  (Conn.),  16. 
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$;*  384,  In  a  suit  brought  by  a  corporation  in  a  federal  court,  uo  further  allegation  of  citizen- 
ship is  required  in  the  declaration  than  the  place  where  it  is  located  and  where  its  corporate 
functions  are  discharged.  New  York  &  Erie  R  Co.  v.  Shepard,  5  McL.,  455;  Covington 
Drawbridge  Co.  v.  Shepherd,  20  How.,  227;  Ketchum  v.  Farmers'  Loan  &  Ti-ust  Co.,  4  McL., 
1;  Manufacturers'  Nat.  Bank  v.  Baack,  2  Abb.,  282;  Greeley  v.  Smith,  3  Story,  76. 

§  285.  When  the  jurisdiction  of  the  federal  court  depends  upon  the  citizenship  of  the  parties, 
the  jurisdictional  facts  must  appear  affirmatively  upon  the  record,  and  an  alleged  residence  in 
a  state  is  not  equivalent  to  an  allegation  of  citizenship.   Robertson  v.  Cease,*  18  Alb.  L.  J.,  453. 

g  286.  The  courts  of  the  United  States  have  not  jurisdiction  where  the  record  states  one 
party  to  be  a  citizen  of  Pennsylvania  and  the  other  to  be  **of  the  state  of  Georgia."  Wood  r. 
Wagon,  2  Cr.,  9. 

§  287.  An  averment  that  ''said  A.  during  his  life-time  was  a  citizen  of  the  United  States 
and  of  the  state  of  Pennsylvania,"  although  not  very  precise,  is  equivalent  to  an  averment  of 
citizenship  in  Pennsylvania.    Bayerque  v.  Haley,  McAL,  97.  ■ 

§  288.  The  petition  filed  in  the  district  court  of  the  United  States  for  Louisiana  alleged 
that  the  defendant  had  caused  himself  to  be  naturalized  an  American  citizen,  and  that  he 
was,  at  the  time  of  the  filing  of  the  petition,  residing  in  the  i)ari8h  of  West  Baton  Rouge.  Held, 
that  this  was  equivalent  to  an  averment  that  the  defendant  is  a  citizen  of  the  state  of  Loubi- 
ana.    Gasaies  v.  Ballou,  6  Pet.,  761. 

§  289.  A  plea  to  the  jurisdiction  of  the  federal  circuit  court  must  show  that  the  parties 
were  citizens  of  the  safaie  state  at  the  time  the  action  was  brought,  and  not  merely  at  the 
time  of  the  plea  pleaded.  The  jurisdiction  depends  upon  the  state  of  things  at  the  time  of 
the  action  brought,  and  after  it  is  once  vested  it  cannot  be  ousted  by  a  subsequent  change  of 
residence  of  either  of  the  parties.    Mollan  v,  Torrance,  9  Wheat.,  537. 

§  290.  The  citizenship  of  persons  who  may  or  may  not  afterward  apply  to  be  made  parties 
need  not  be  alleged  in  the  bill.    Vallette  t\  The  Whitewater  Valley  Canal  Co.,  4  McL,  192. 

§  291.  An  averment  of  citizenship  in  the  first  count  is  sufficient  to  give  jurisdiction  to  the 
court,  although  in  the  other  counts  there  be  no  such  averment    Jones  v,  Heaton,  1  McL.,  817. 

g  292.  Where  the  plaintiffs  are  averred  in  the  declaration  to  be  citizens  of  Iowa,  and  the 
defendants  to  be  citizens  of  Ohio,  that  is  sufficient  to  give  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Ohio  jurisdiction,  the  return  of  personal  service  on  the  de- 
fendants having  been  made  by  the  marshal  of  that  distriot,  without  alleging  that  defendants 
were  residents  or  inhabitants  of  such  southern  district.    Vore  v.  Fowler,  2  Bond,  294. 

g  298.  Where  the  complainants,  citizens  of  Ohio,  brought  their  bill  in  the  United  States 
court  against  the  Bank  of  the  United  States,  and  certain  individuals  whose  citizenship  was 
not  named,  that  court  cannot  take  jurisdiction.  Findlay  v.  Bank  of  the  United  States,  2 
McL.,  44. 

§  294.  That  "  the  plaintiffs  are  citizens  of  New  York,  to  wit,  of  Illinois,"  where  the  suit  is 
brought,  is  a  repi^gnant  averment.    Leavitt  v,  Cowles,  2  McL,  491. 

§  295.  Where  suit  was  brought  against  two  members  of  a  copartnership  composed  of  three 
persons,  it  was  not  necessary  to  aver  that  the  third  partner  was  subject  to  the  jurisdiction  of 
the  United  States  courts.    Breedlove  v.  Nicolet,  7  Pet.,  418. 

^  296.  Where  a  declaration  contained  special  counts  upon  promissory  notes,  and  also  the 
common  money  counts,  although  the  jurisdiction  of  the  court  was  not  apparent  upon  the 
special  counts,  yet  the  money  counts,  sustained  by  evidence,  might  have  been  sufficient  to 
sustain  it ;  and  the  United  States  supreme  court  will  presume  such  evidence  to  have  been 
given  if  the  record  is  silent  upon  the  subject,  and  if  no  objection  was  made  to  the  jurisdiction 
in  the  progress  of  the  triaL     Bank  of  the  United  States  v.  Moss,  6  How.,  81. 

§  297.  A  declaration  was  sufficient  which  averred  that  "at  a  general  term  of  the  supreme 
court  of  equity  for  the  state  of  New  York,"  etc.  Being  thus  averred  to  be  a  court  of  general 
jurisdiction,  no  averment  was  necessary  that  the  subject-matter  in  question  was  within  ita 
jurisdiction.  And  the  United  States  courts  will  take  notice  of  the  judicial  decisions  in  the 
several  states  in  the  same  manner  as  the  courts  of  those  states.  Pennington  v,  Gibson,  16 
How.,  65. 

§  298.  A  plea  to  the  jurisdiction  that  there  was  no  averment- of  citizenahip  in  the  declara- 
tion as  to  one  of  the  defendants  who  was  not  served  with  process  waa  not  sustained.  Mor- 
rison V.  Bennett,  1  MoL,  880. 

g  299.  The  declaration,  in  a  suit  upon  an  inland  bill  of  exchange,  by  the  indorsee  against 
the  drawer  or  acceptor,  in  order  to  show  that  the  federal  courts  have  jurisdiction,  must  set 
out  the  citizenship  of  the  payee  and  of  the  indorsers.     Morgan  v.  Gay,  19  Wall.,  81. 

g  800.  Where  a  suit  is  brought  against  a  remote  indorser  on  a  promissory  note,  and  the 
plaintiff,  in  his  declaration,  traces  his  title  tlirough  an  intermediate  indorser,  he  must  show 
that  his  intermediate  indorser  could  have  sustained  his  action  in  the  federal  circuit  court. 
Mollan  V.  Torrance,  9  Wheat.,  587. 
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§  801.  Where  an  action  is  brought  upon  a  promissory  note  in  a  federal  court  by  an  in- 
dorsee against  the  maker,  not  only  the  parties  to  the  suit,  but  also  the  payee,  must  be  stated 
on  the  record  to  be  such  as  to  give  the  court  jurisdiction.  Turner  v.  Bank  of  North  America, 
4  Dal.,  8. 

§  803.  The  citizenship  of  a  joint  promisor,  not  'served  with  process,  must  appear  in  the 
declaration.  If  he  be  a  citizen  of  the  same  state  with  the  plaintiff  the  court  can  take  no  ju- 
risdiction.   Bargh  v.  Page,  4  McL.,  10. 

§  808.  The  assignee  of  a  promissory  note  or  bill  to  recover  must  show  by  the  declaration 
that  his  assignor  could  have  sued  in  the  United  States  courta     Fry  v.  Bousseau,  3  McL.,  106. 

§  804.  On  a  note  payable  to  A.  or  bearer,  suit  may  be  brought  in  the  name  of  the  bearer; 
he  is  not  an  assignee,  and  need  not  aver  in  the  declaration  the  citizenship  of  A.  Sackett  v. 
Davis,  8  McL.,  101. 

$$  805.  Where  the  assignee  of  a  promissory  note  sues,  the  declaration  must  show  that  the 
assignor,  by  his  citizensliip,  had  a  right  to  sue  in  the  federal  court,  or  it  is  demurrable. 
Fletcher  v.  Turner,  5  McL.,  4ft8. 

§  806.  Though  the  declaration  began  with  an  averment  that  the  drawer  and  indorser  were 
citizens  of  the  same  state,  which  would  oust  the  jurisdiction  of  the  United  States  circuit 
court,  y&t,  as  it  afterwards  averred  that  the  indorser  was  an  alien  and  citizen  of  another  state, 
this  was  sufficient  to  maintain  the  jurisdiction.     Bailey  v.  Dozier,  6  How.,  23. 

§  807.  When  a  contract  is  averred  under  which  the  court  would  not  have  jurisdiction  by 
reason  of  citizenship,  and  a  subsequent  contract  under  which  there  would  be  jurisdiction, 
and  it  appears  that  the  former  was  set  out  only  by  way  of  inducement,  the  jurisdiction  will 
not  be  defeated.    De  Sobry  v»  Nicholson,  3  Wall.,  420. 

§  308.  The  caption  of  the  bill  was  in  the  following  terms:  "T.  J.,  a  citizen  of  the  state  of 
Virginia,  W.  G.  J.  and  M.  C.  J.,  citizens  of  Virginia,  infants,  by  their  father  and  next  friend, 
the  said  T.  J.,  v.  Rev.  W.  E.  A.,  a  citizen  of  the  state  of  Pennsylvania,  in  equity."  By  the 
Court:  The  title  or  caption  of  the  bill  is  no  part  of  the  biU,  and  does  not  remove  the  objection 
to  the  defects  in  the  pleadings.  The  bill  and  proceedings  should  state  the  citizenship  of  the 
parties  to  give  the  court  jurisdiction  of  the  case.    Jackson  v.  Ashton,  8  Pet.,  148. 

§  809.  Where  the  writ  had  stated  both  the  defendants  to  be  citizens  of  another  state  than 
that  of  which  the  plaintiff  was  a  citizen,  and  one  of  the  defendants  has  been  returned  not 
found  by  the  marshal,  under  the  laWs  of  Alabama  it  is  not  necessary,  in  the  declaration,  to 
aver  the  citizenship  of  the  absent  defendant.     Smith  t;.  Clapp,  15  Pet.,  125. 

§  810.  An  averment  that  plaintiffs  were  a  firm  of  natural  persons  associated  together  for 
the  purpose  of  carrying  on  the  banking  business  in  Omaha,  and  had  been  for  a  period  of 
eighteen  months  engaged  in  said  business  in  said  place,  was  held  equivalent  to  an  allegation 
of  citizenship.    Express  Co.  v.  Kountze  Brothers,  8  Wall.,  342. 

§  811.  An  allegation  that  the  defendant  is  a  corporation  created  by  an  act  of  the  legislature 
of  New  York,  located  in  Aberdeen,  Mississippi,  and  doing  business  there  upder  the  laws  of 
that  state,  is  not  a  sufficient  allegation  of  citizenship  in  that  state.  Insurance  Co  v.  Francis, 
11  Wall.,  210. 

g  812.  An  aUegation  that  the  defendant  corporation  is  a  body  politic  in  the  law  of  and 
doing  business  in  a  certain  state  is  not  a  sufficient  allegation  of  citizenship  in  that  state. 
Pennsylvania  v»  Quicksilver  Co.,  10  Wall.,  553. 

§  818.  An  averment  that  complainant  was  a  joint  stock  association,  organized  under  the 
laws  of  New  York,  having  the  legal  entity  and  powers  therein  provided,  is  not  sufficient  for 
jurisdiction  purposes,  as  an  allegation  that  complainant  is  a  corporation.  Dinsmore  v.  Phil. 
&  Reading  R.  Co.,*  8  Cent.  L.  J.,  157. 

§  814.  A  declaration  in  the  United  States  circuit  court  for  the  Virginia  district  stated  the 
plaintiffs  to  be  '*  merchants  and  partners,  trading  under  the  firm  and  by  the  name  of  D.  & 
Co.,  of  Philadelphia,  in  Pennsylvania."  This  was  insufficient  to  give  jurisdiction  to  the  court 
in  the  action,  if  the  exception  had  been  taken  by  plea,  or  by  writ  of  error,  within  the  limita- 
tion of  such  writ.    Ross  v,  Duvall,  13  Pet.,  45. 

§  815.  A  declaration  describing  plaintiff  as  *'  The  Third  National  Bank  of  Baltimore,  a  duly 
incorporated  body  under  the  statutes  of  the  United  States  of  America,"  is  defective  in  omit- 
ting an  allegation  in  what  state  the  banking  association  is  established,  this  being  a  jurisdic- 
tional fact ;  and  is  also  defective  in  not  alleging  that  plaintiff  is  a  corporation,  a  defect  which 
would  be  cured  by  verdict.    Third  National  Bank  v.  Teal,*  5  Fed.  R.,  503. 

§  816.  Where  a  corporation  is  sued  it  is  not  enough,  in  order  to  give  jurisdiction,  to  say 
that  the  corporation  is  a  citizen  of  the  state  where  the  suit  is  brought.  But  an  averment  is 
sufficient,  when  admitted  by  a  demurrer,  that  the  corporation  was  created  by  the  laws  of  the 
state  and  has  its  principal  place  of  business  there.    Lafayette  Ins.  Co.  v,  French,  18  How.,  404. 

§  817.  The  complainants  are  stated  in  the  bill  to  be  citizens  of  South  Carolina.  The  de- 
fendant, the  Bank  of  Oeorgia,  is  a  body  corporate,  but  the  citizenship  of  the  individual  cor- 
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porators  is  uot  stated.  The  averment  in  the  original  bill  is  that  A.  B.  and  C.  D.  are  citizens 
of  Georgia  and  resident  therein;  A.  B.  is  afterwards  designated  in  the  bill  as  '*  president  of 
the  mother  bank,"  and  C.  D.  as  the  "president  of  the  branch  bank  at  Augusta,  in  the  state 
of  Greorgia."  The  United  States  courts  have  no  jurisdiction  of  the  case.  The  record  does  not 
show  that  the  defendants  were  citizens  of  Georgia,  nor  are  there  any  distinct  allegations  that 
the  stockholders  of  the  bank  were  citizens  of  that  state.  Breithaupt  v.  The  Bank  of  Georgia, 
1  Pet,  388. 

§  318.  Where  a  suit  was  brought  in  which  the  plaintiff  was  described  as  a  citizen   of  1 
France,  against  the  Pennsylvania  Railroad  Company,  without  any  averment  that  the  defend-  ^ 
ants  were  a  corporation  under  the  laws  of  Penusylvana,  or  that  the  place  of  business  of  the 
corporation  was  there,  or  that  its  corporators,  managers  or  directors  were  citizens  of  Pennsyl- 
vania, the  absence  of  such  an  averment  was  fatal  to  the  jurisdiction  of  the  court.    Piquignot 
V.  The  Pennsylvania  R.  Co.,  16  How.,  104. 

§  319.  Jurisdictional  AYerments.— To  show  jurisdiction  of  federal  courts  on  the  ground 
that  the  action  arises  under  the  laws  of  the  United  States  there  must  be  shown  such  facts  as 
show  how  it  arises  under  such  laws,  and  a  mere  allegation  that  it  does  so  arise  is  insufficient. 
Dowel  1  V,  Griswold,  6  Saw.,  89. 

§  820.  If  a  party  relies  upon  a  constitutional  question  being  involved  to  give  the  federal 
court  jurisdiction,  it  is  not  necessary  that  the  special  section  of  the  constitution  which  is  sup- 
posed to  be  involved  should  be  stated  in  the  pleadings ;  but  it  is  enough  if  the  facts  set  forth 
necessarily  involve  a  constitutional  question.  Bridge  Proprietors  v.  Hoboken  Co.,  1  Wall., 
118. 

g  321.  The  plaintiff  in  a  case  brought  in  the  federal  court  under  the  act  of  March  8,  1876, 
must  show  by  proper  and  apt  averments  enough  to  maintain  the  federal  jurisdiction  given 
under  that  act.    Eaton  v,  Calhoun,  2  Flip.,  593. 

c.  Written  Instraments. 

Summary—  Writing  sued  on,  how  stated^  §  S22,^  Separate  breaches  to  he  separately  pleaded^ 
§323. —  Only  nominal  damages  to  he  recovered  unless  special  damage  averred^  §  823a. — 
Papers  made  part  of  the  instrument  declared  on,  §  824. —  Amount  demanded  in  debt, 
§  326. —  Smaller  sum  may  he  recovered  than  amount  asked,  g  d2(i.— Performance  of  condi- 
tions precedent,  g  327. —  Breach  to  he  single,  %  328. —  Damage  on  appeal  hond,  how  averred, 
§  392. —  Breaches  to  he  assigned  on  penal  hotid,  330. —  Breaches,  when  to  he  assigned,  §  331 . — 
Breach^  how  to  he  assigned,  §  ^2,— Declaration  against  joint  obligors^  g  338. —  Breaches 
to  he  assigned  before  judgment  by  default,  %  334. — Averment  of  ouster  on  co'venant  of  war' 
ranty,  g  336. —  Omission  to  sJiow  derivation  of  title,  when  formal  defect  only,  g  386. — 
Breach  not  assigned  by  averment  of  non-payment  of  penalty,  g  337. 

§  822.  A  writing  sued  on  must  be  stated  according  to  its  legal  effect,  and  not  merely  an- 
nexed as  an  exhibit.     Oh  Chow^v.  Hallett,  gg  338-340. 

g  328.  When  a  contract  contains  several  stipulations,  breaches  of  different  ones  are  sepa- 
rate causes  of  action  and  must  be  separately  pleaded.    Ibid, 

%  823a.  An  allegation  of  a  breach  of  a  contract,  without  averment  of  special  damage,  is 
not  uncertain,  but  only  nominal  damages  can  be  recovered  under  it.    Ibid, 

g  824.  When  an  insurance  policy  makes  the  preliminary  proposals,  answers,  etc.,  of  the  in- 
sured 'part  of  the  policy,  they  must  be  set  out  in  a  declaration  on  the  policy.  Bidweli  v. 
Insurance  Co.,  g  341. 

g  825.  A  declaration  in  debt  by  the  United  States  on  an  embargo  bond  demanding  |20,000, 
and  reciting  the  statute  which  allows  the  United  States  to  demand  a  sum  not  exceeding 
820,000  and  not  less  than  $1,000,  is  a  good  declaration.    United  States  v.  Colt,  gg  342-347. 

g  826.  A  declaration  in  debt  must  demand  a  specific  sum,  but  this  demand  does  not  pre- 
clude the  recovery  of  a  smaller  sum,  where  it  is  diminished  by  circumstances.    Ibid. 

g  827.  A  declaration  on  a  policy  of  fire  insurance,  setting  out  the  terms  of  the  policy,  must 
aver  specifically  the  performance  of  the  various  conditions  precedent  to  their  recovery.  A 
general  allegation  of  performance  will  be  bad  on  demurrer.  Perry  v.  Phoenix  Assurance  Co., 
gg  848,  849. 

g828.  In  a  declaration  on  an  appeal  bond  the  breach  assigned 'must  be  a  single  breach, 
denying  each  alternative;  that  is,  that  the  plaintiff  in  error  did  not  prosecute  his  writ  to 
effect,  nor  answer  the  damages  and  costs.    Tucker  v,  Lee,  gg  350-358. 

g  8229.  A  declaration  on  an  appeal  bond  must  aver  specially  the  damage.  This  does  not 
consist  of  the  damages  and  costs  awarded  in  court,  but  the  loss  suffered  by  the  present  plaint- 
iff by  the  failure  to  pay  judgment.    Ibid. 

639 


M 


§§980-389,  PLEADING.— AT  LAW. 

§  330.  In  an  action  on  a  penal  bond  with  collateral  conditions,  the  plaintiff  must  assign 
breaches.     Burnett  v.  Wylie,  §§  359,  360. 

§  381.  Breaches  may  be  assigned  in  the  declaration  or  replication,  or  may  be  suggested  on 
the  record,  but  a  judgment  without  the  assignment  of  breaches  and  assessment  of  damages 
by  a  jury  will  be  reversed  on  error.     Ibid. 

§  882.  A  breach  of  a  covenant  is  properly  assigned  if  it  be  in  words  containing  the  sense 
and  substance  of  the  covenant,  and  according  with  its  legal  effect.    Wilcox  v.  Cohn,  §§  3dl- 

§  333.  A  declaration  against  some  of  joint  obligors  must  aver  that  all  have  failed  to  pay, 
as  the  breach  laid  must  be  as  broad  as  the  obligation.    Robins  v.  Pope,  §§  364-366. 

§  884.  The  breaches  of  the  bond  must  be  assigned  before  judgment  by  default.    Ibid, 

%  335.  In  an  action  on  a  breach  of  covenant  of  warranty  of  title,  an  averment  that  plaint- 
iffs were  ousted  by  due  course  of  law  is  a  sufficient  averment  of  eviction  by  title  paramount. 
Day  V,  Chism,  §§  367,  368. 

§  336.  An  omission  by  a  plaintiff  declaring  as  heir  or  devisee  to  show  how  he  derived  his 
title  is  a  defect  of  form  only.    Ibid, 

§  337.  A  declaration  averring  simply  non-payment  of  the  penalty  does  not  sufficiently  set 
forth  a  breach  of  the  condition.    Hazel  v»  Waters,  §  369. 

[Notes.—  See  §§  370-416.] 

OH  CHOW  V.  HALLETT. 
(Circuit  Court  for  Oregon:  2  Sawyer,  259,  260.    1872.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. —  These  actions  were  commenced  October  14,  1872^ 
and  the  motions  to  strike  out  were  argued  and  submitted  together  on  Novem- 
ber 9.  The  first  named  one  is  brought  to  recover  the  balance  of  $1,982.46, 
alleged  to  be  due  the  plaintiff  for  laborers  furnished  the  defendant  to  work 
upon  the  North  Pacific  Kailway,  and  the  sum  of  $365.33  damages  for  a 
failure  on  the  part  of  the  defendant  to  furnish  transportation  to  take  said  la- 
borers and  their  freight  from  said  railway  to  the  town  of  Eoseburg.  The 
second  is  brought  to  recover  a  balance  of  $654.26  and  the  sum  of  $142  dam- 
ages, alleged  to  be  due  the  plaintiffs  and  incurred  in  like  manner. 

In  each  case  the  contract  sued  upon,  instead  of  being  pleaded  in  the  com- 
plaint according  to  its  tenor  or  legal  effect,  is  annexed  thereto  as  an  exhibit. 
In  each  complaint  the  allegation  in  regard  to  the  failure  to  furnish  transporta- 
tion is  numbered  six,  and  commences:  "And  for  a  further  breach  of  defend- 
ant's said  contract  plaintiffs  allege  that  defendant  failed,"  etc.  No  facts  aro 
stated  except  the  failure  aforesaid  to  show  that  the  plaintiffs  sustained  damage 
by  reason  thereof.  The  motions  to  strike  out  are  aimed  at  these  allegations 
as  well  as  the  ones  making  the  contracts  exhibits,  and  the  contracts  themselves. 

§  338.  A  writing  steed  07i  must  he  stated,  and  not  merely  annexed  as  an  ex- 
hibit. 

As  to  the  allegations  concerning  the  contracts,  the  motions  must  be  allowed. 
In  pleadings  in  actions  at  law  there  are  no  such  things  as  exhibits.  If  a  party 
desires  to  complain  upon  or  plead  a  writing  he  must  state  it  in  his  complaint  or 
plea  according  to  its  tenor  or  legal  effect.  Such  has  always  been  the  ruling 
and  practice  in  this  court. 

§  339.  Where^  under  a  contract,  there  are  several  stiptUations,  breaches  of 
more  than  one  are  separate  causes  of  action. 

As  to  the  allegations  numbered  six,  they  should  have  been  pleaded,  not  as 
^'  a  further  breach  "  of  the  contract,  but  as  a  separate  and  further  cause  of 
action.  The  practice  of  assigning  more  than  one  breach  in  the  same  count  or 
statement  of  a  cause  of  action,  prior  to  the  code,  was  permitted  only  in  cove- 
nant upon  a  deed,  and  by  statute  in  debt  upon  a  bond  with  a  condition,  or  to 
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secure  covenants.  When  an  ordinary  contract  contains  various  substantive 
and  independent  provisions  —  as,  in  this  case*  to  pay  for  labor  furnished  and 
to  furnish  transportation  to  laborers  —  if  there  is  a  breach  or  failure  to  per- 
form more  than  one  of  the  stipulations  there  are  distinct  causes  of  action, 
requiring  different  proofs,  and  which  ma}''  admit  of  different  defenses,  and 
therefore  should  be  stated  separately.  This  cause  of  action,'not  being  pleaded 
separately,  is  liable  to  be  stricken  out  on  motion.    Or.  Code,  163. 

§  340.  Special  damage  mttst  be  alleged. 

But  these  allegations  are  not  liable  to  be  stricken  out  upon  the  ground  as- 
signed in  the  motion,  as  being  ^^  immaterial  and  irrelevant."  True,  no  special 
damage  could  be  proven  or  recovered  under  them,  because  no  facts  showing 
such  damage  are  stated  in  them,  as  that  the  plaintiffs,  by  reason  of  such  fail- 
ure, were  compelled  to  and  did  furnish  such  transportation  and  pay  for  the  same 
so  much.  Still  the  allegations  contain  an  averment  of  a  breach  of  the  re- 
spective contracts,  for  which,  if  found  true,  the  plaintiffs  would  be  entitled  to 
recover  nominal  damages.    80  much  of  the  motions  is  denied. 

BIDWELL  V.  CONNECTICUT  MUTUAL  LIFE  INSURANCE  COMPANY. 
(Circuit  Court  for  California:  8  Sawyer,  261,  263.    1874) 

Opinion  by  Sawyeb,  J. 

Statement  of  Facts. —  Action  upon  a  life  insurance  policy.  The  complaint 
contains  a  copy  of  the  policy,  but  does  not  set  out,  either  in  hcec  verba  or  in 
substance,  the  *' proposals,  answers  and  declarations"  made  by  the  applicant 
upon  which  the  policy  was  issued. 

§  841.  Where  the  ^^  proposals^  declarationSy^  etc,^  are  made  part  of  the  policy 
they  must  be  set  out  in  the  declaratio7i. 

The  policy  set  out  contains  the  following  clause :  "  And  it  is  also  understood 
and  agreed  to  be  the  true  intent  and  meaning  hereof,  that  if  the  proposals, 
answers  and  declarations  made  by  the  said  Alanson  C.  Bidwell,  and  bearing 
date  the  15tli  da}'  of  November,  1866,  and  which  are  hereby  made  part  and 
parcel  of  this  policy  as  fully  as  if  herein  recited,-  and  upon  the  faith  of  which 
this  agreement  is  made,  shall  be  found  in  any  respect  untrue,  then  and  in  such 
case  this  policy  shall  be  null  and  void."  The  defendant  demurs  on  the  ground 
that  the  complaint  is  uncertain  and  insufficient,  it  appearing  upon  its  face 
that  the  entire  contract  is  not  set  out.  I  think  this  point  well  taken.  It  is 
well  settled  that,  under  the  provision  of  the  policy  cited,  the  proposals,  etc., 
are  not  mere  Representations  made  as  inducement  to  enter  into  a  contract,  but 
are  warranties  and  a  part  of  the  contract  itself.  Miles  ,v.  Conn.  M.  L.  Ins.  Co., 
3  Gray,  680;  1  Big.,  173;  Ryan  v.  World  Mut.  Life  Ins.  Co.,  4  Ins.  Law  Jour., 
37;  Campbell  v.  N.  E.  Mut.  Ins.  Co.,  98  Mass.,  881;  Tibbitts  v.  Home  Mut. 
Ins.  Co.,  1  Allen,  305 ;  McLoon  v.  Conn.  Mut.  Ins.  Co.,  100  Mass.,  472 ;  Kelsey 
V.  Mon.  Life  Ins.  Co.,  35  Conn.,  235;  Miller  v.  Mut.  Ben.  L.  Ins.  Co.,  31  la., 
227;  Lycoming  Mut.  Ins.  Co.  v.  Sailor,  16  Pa.,  108;  Rogers  v.  Charter  Oak 
Life  Ins.  Co.,  MSS.  Sup.  Ct.,  Conn.  The  application  being  a  part  of  the  con- 
tract, it  is  necessary  to  set  it  out  in  the  complaint,  otherwise  it  does  not  ap- 
pear what  the  contract  is.  Bobbitt  v.  The  L.  &  L.  <&  G.  Ins.  Co.,  66  N.  C, 
70;  8  Am.  R.,  494;  Steph.  PL,  132;  Gould's  PL,  ch.  4,  sec.  28;  1  Ch.  PL,  236. 

The  demurrer  must  be  sustained,  and  it  is  so  ordered. 
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UNITED  STATES  v.  COLT. 
(Circuit  Court  for  Pennsylvania:  Peters,  C.  C,  145-154.    1815.) 

Statement  of  Facts. —  This  was  an  action  of  debt  brought  upon  an  embargo 
bond  in  the  district  court  in  June,  1811,  and  the  declaration  demanded  $20,000, 
which  the  defendant  was  alleged  to  owe  and  detain.  It  then  recited  the  em- 
bargo law,  laying  the  breach  by  the  defendant,  "  whereby  the  United  States 
are  entitled  to  demand  a  sum  not  exceeding  $20,000  and  not  less  than  $1,000, 
viz.,  $20,000,"  which  it  averred  to  be  due  to  the  plaintiffs  and  detained  from 
them  by  the  defendant.  Upon  nil  debet  pleaded  the  jury  found  a  verdict  for 
$4,000.  The  defendant  took  out  a  writ  of  error,  returnable  at  April  sessions, 
1812,  of  the  circuit  court,  and  the  case  now  came  on  for  decision. 

§  342.  Object  of  ths  action  of  debt 

Opinion  by  Washestoton,  J. 

The  question  in  this  case  is  whether  the  action  is  maintainable.  The  ob- 
jection to  the  action  of  debt,  where  the  penalty  is  uncertain,  is  that  this  action 
can  only  be  brought  to  recover  a  specific  sum  of  money,  the  amount  of  which 
is  ascertained.  It  is  8q.id  that  the  very  sum  demanded  must  be  proved,  and 
on  a  demand  for  thirty  pounds  you  can  no  more  recover  twenty  pounds  than 
you  can  a  horse  on  a  demand  for  a  cow.  Blackstone  says  (3  Blackstone,  Com., 
154)  that  debt,  in  its  legal  acceptation,  is  a  sum  of  money  due  by  certain  and 
express  agreement,  where  the  quantity  is  fixed  and  does  not  depend  on  any 
subsequent  valuation  to  settle  it;  and,  for  non-payment,  the  proper  remedy  is 
the  action  of  debt  to  recover  the  specific  sum  due.  So,  if  I  verbally  agree  to 
pay  a  certain  price  for  certain  goods  and  fail  in  the  performance,  this  action 
lies,  for  this  is  a  determinate  contract  But  if  I  agree  for  no  special  price  debt 
will  not  lie,  but  only  a  special  action  on  the  case ;  and  this  action  is  now  gen- 
erally brought,  except  in  cases  of  contracts  under  seal,  in  preference  to  the 
action  of  debt ;  because,  in  this  latter  action,  the  plaintiff  must  prove  the  whole 
debt  he  claims  or  recover  nothing  at  all.  For  the  debt  is  one  single  cause  of 
action,  fixed  and  determined,  and  which,  if  the  proof  varies  from  the  claim, 
cannot  be  looked  upon  as  the  same  contract  of  which  performance  is  de- 
manded. If  I  sue  for  thirty  pounds  I  am  not  at  liberty  to  prove  a  debt  of 
twenty  pounds  and  recover  a  verdict  thereon,  for  I  fail  in  the  proof  of  that 
contract  which  my  action  has  alleged  to  be  specific  and  determinate.  But  in- 
debitattcs  asavmpsit  is  not  brought  to  compel  a  specific  performance  of  the 
contract,  but  is  to  recover  damages  for  its  non-performance,  and,  the  damages 
being  indeterminate,  will  adapt  themselves  to  the  truth  of  the  case  as  it  may 
be  proved,  for  if  any  debt  be  proved  it  is  sufficient. 

The  doctrine  laid  down  by  this  writer  appears  to  be  much  too  general  and 
unqualified,  although,  to  a  certain  extent,  it  is  unquestionably  correct.  Debt 
is  certainly  a  sum  of  money  due  by  contract,  and  it  most  frequently  is  due  by 
a  certain  and  express  agreement,  which  also  fixes  the  sum,  independent  of  any 
extrinsic  circumstances.  But  it  is  not  essential  that  the  contract  should  be 
express  or  that  it  should  fix  the  precise  amount  of  the  sum  to  be  paid.  Debt 
may  arise  on  an  implied  contract,  as  for  the  balance  of  an  account  stated ;  to 
recover  back  money  which  a  bailiff  has  paid  more  than  he  had  received,  and 
in  a  variety  of  other  cases  where  the  law,  by  implication,  raises  a  contract  to 
pay.  3  Com.  Dig.,  366.  The  sum  may  not  be  fixed  by  the  contract,  but  may 
depend  upon  something  extrinsic  which  may  be  averred ;  as,  a  promise  to  pay 
so  much  money  as  plaintiff  shall  expend  in  repairing  a  ship,  may  be  sued  in 
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this  form  of  action,  the  plaintiflF  averring  that  he  did  expend  a  certain  sum. 
2  Bac,  20.  So,  on  promise  by  defendant  to  pay  his  proportion  of  the  expenses 
of  defending  a  suit  in  which  defendant  was  interested,  with  an  averment  that 
plaintiff  had  expended  so  much,  and  that  defendant's  proportion  amounted  to 
so  much.  3  Levy,  429.  So  an  action  of  debt  may  be  brought  for  goods  sold 
to  defendant  for  so  much  as  they  were  worth.  2  Com.  Dig.,  365.  So  debt 
will  he  for  use  and  occupation,  where  there  is  only  an  implied  contract,  and 
no  precise  sum  agreed  upon.     6  T.  Reports,  63. 

§  343.    When  debt  will  lie  for  an  undetermined  demand. 

Wooddeson  (3d  vol.,  95)  states  that  debt  will  lie  for  an  indeterminate  de- 
mand which  may  be  readily  reduced  to  a  certainty.  In  Emery  v.  Fell,  2  Term 
R,  28,  in  which  there  was  a  declaration  in  debt,  containing  a  number  of  counts 
for  goods  sold  and  delivered,  work  and  labor,  money  laid  out  and  expended^ 
and  money  had  and  received,  the  court  on  a  special  demurrer  sustained  the 
action,  although  it  was  objected  that  it  did  not  appear  that  the  demand  was 
certain,  and  because  no  contract  of  sale  was  stated  in  the  declaration.  But 
the  court  took  no  notice  of  the  first  objection,  and  avoided  the  second  by  im* 
plying  a  contract  of  sale  from  the  words  which  stated  a  sale.  These  cases 
prove  that  debt  may  be  maintained  upon  an  implied  as  well  as  upon  an  express 
contract,  although  no  precise  sum  is  agreed  upon.  But  the  doctrine  stated  by 
Lord  Mansfield  in  the  case  of  Walker  v.  Witter,  Doug.,  6,  is  conclusive  upon 
this  point.  He  lays  it  down  that  debt  may  be  brought  for  a  sum  capable  of 
being  ascertained,  though  not  ascertained  at  the  time  the  action  was  brought. 
Ashurst  and  Buller  say  that  whenever  indebitatus  asaumpsit  is  maintainable, 
debt  is  also.  In  this  case  two  points  were  also  made  by  the  defendant's  coun- 
sel: first,  that  on  the  plea  of  nil  debet  the  plaintiff  could  not  have  judgment, 
because  debt  could  not  be  maintained  on  a  foreign  judgment;  and  secondly, 
that  on  the  plea  of  nvl  tiel  record  judgment  could  not  be  entered  for  the 
plaintiff,  because  the  judgment  in  Jamaica  was  not  on  record.  The  court 
were  in  favor  of  the  defendant  on  the  second  point  and  against  him  in  the  first, 
by  deciding  that  debt  could  be  maintained  on  a  foreign  judgment,  because 
indebitatus  assumpsit  might;  and  that  the  uncertainty  of  the  debt  demanded 
in  the  declaration  was  no  objection  to  the  bringing  of  an  action  of  debt.  The 
decision,  therefore,  given  upon  that  point  was  upon  the  very  point  on  which  the 
cause  turned.  But,  independent  of  the  opinion  given  in  this  case,  is  it  not  true> 
to  use  the  words  of  Buller,  "  that  all  the  old  cases  show  that  whenever  in- 
dAitatvs  assumpsit  is  maintainable  debt  also  lies." 

The  subject  is  very  satisfactorily  explained  by  Lord  Loughborough,  in  the 
case  of  Kudder  v.  Price,  1  H.  Black.,  550,  which  was  an  action  of  debt, 
brought  on  a  promissory  note  payable  by  instalments,  before  the  last  day  of 
payment  was  past,  in  which  the  court,  yielding  to  the  weight  of  authority^ 
rather  than  to  the  reason  which  governed  it,  decided  that  the  action  could  not 
be  supported,  because  the  contract,  being  entire,  would  admit  of  but  one  action, 
which  could  not  be  brought  until  the  last  payment  became  due,  although  in- 
debitatus assumpsit  might  have  been  brought.  But  his  lordship  was  led  to 
inquire  into  the  ancient  forms  of  action  on  contracts ;  and  he  states  that  in 
ancient  times  debt  was  the  common  action  for  goods  sold  and  for  work  and 
labor  done.  Where  assumpsit  was  brought  it  was  not  a  general  indebitatus 
assumpsit^  for  it  was  not  brought  merely  on  a  promise,  but  a  special  damage 
for  a  non-feasance,  by  which  a  special  action  arose  to  the  plaintiff.  The  action 
of  assumpsit  to  recover  general  damages  for  the  non-performance  of  a  contract 

543 


844,845.  PLEADING.— AT  LAW. 

was  first  iirtroduoed  by  Slade's  Case,  which  course  was  afterwards  followed. 
In  the  case  of  Walker  v.  Witter,  Buller  also  stated  that  till  Slade's  (T.  44  Eliz., 
4  Co.,  92,  b)  Case,  a  notion  prevailed  that  on  a  simple  contract  for  a  certain 
sum  the  action  must  be  debt ;  but  it  was  held  in  that  case  that  the  plaintiff 
might  bring  assumpsit  or  debt  at  his  election. 

§  344.  Debt  and  indebitatus  assumpsit. 

Thus,  it  appears  that  in  all  cases  of  contract,  unless  a  special  damage  was 
stated,  the  primitive  action  was  debt,  and  that  the  action  of  indebitatits  as- 
suwpsit  succeeded  principally,  I  presume,  to  avoid  the  wager  of  law,  which,  in 
Slade's  Case,  was  one  of  the  main  arguments  urged  by  the  defendant's  counsel 
against  allowing  the  introduction  of  the  action  of  assumpsit^  as  it  thereby  de- 
prived tbe  defendant  of  his  privilege  of  wagering  his  law.  Buller  seems, 
therefore,  to  have  been  well  warranted,  in  the  case  of  Walker  v.  Witter,  in 
saying  that  all  the  old  cases  show  that  where  indebitatus  assumpsit  will  lie 
debt  will  lie.  The  same  doctrine  is  supported  by  the  case  of  Emery  v.  Fell, 
2  Term  K.,  30,  which  was  an  action  of  debt  in  which  all  the  counts  of  inr 
debitatus  assumpsit  are  stated,  where  the  objection  to  the  doctrine  was 
made  and  overruled.  So,  in  the  case  of  Harris  v.  Jameson,  5  Term  R,  557, 
Ashurst  refers  with  approbation  to  the  opinion  delivered  in  the  case  of  Walker 
V,  Witter.  That  debt  may  be  brought  for  foreign  money,  the  value  of  which 
the  jury  are  to  find,  had  been  decided  before  the  case  of  Walker  v.  Witter,  as 
appears  by  the  case  of  Eands  v.  Peck,  Cro.  Jac,  618;  and  in  Draper  v.  Rastal 
the  same  action  was  brought,  though  in  different  ways,  for  current  money, 
being  the  value  of  the  foreign. 

Comyns,  in  his  Digest,  title  Debt,  page  366,  where  he  enumerates  the  cases 
in  which  debt  will  not  lie,  states  no  exception  to  the  rule  that  where  indebita- 
tus assumpsit  will  lie  debt  will  lie,  but  one  for  the  interest  of  money  due  upon 
a  loan.  But  the  reason  of  that  is  explained  by  Lord  Loughborough  in  the 
case  of  Rudder  v.  Price,  who  states  that  until  the  case  of  Cook  v.  Whorwood, 
upon  a  covenant  to  pay  a  stipulated  sum  by  instalments,  if  the  plaintiff  brought 
assumpsit^  after  the  first  failure,  he  was  entitled  to  recover  the  whole  sum  in 
damages ;  because  he  could  not  in  that  form  of  action,  any  more  than  in  the 
action  of  debt,  support  two  actions  on  an  entire  contract.  Until  that  decision 
the  only  difference  between  debt  and  assumpsit,  in  such  a  case,  was  that  the 
former  could  not  be  brought  until  after  the  last  instalment  was  due;  and  in 
the  latter,  though  it  might  be  brought  after  the  first  failure,  yet  the  plaintiff 
might  recover  the  whole,  because  he  could  not  maintain  a  second  action  on  the 
same  contract. 

§  345.  Debt  is  for  the  recovery  of  the  sum  due,  tiot  necessarily  the  sum  de- 
mended.    Authorities  reviewed, 

I  proceed  with  the  doctrine  of  Judge  Blackstone  before  stated.  After  stat- 
ing what  constitutes  debt,  he  observes  "  that  the  remedy  is  an  action  of  d^bt 
to  recover  the  special  sum  (?w<?."  It  is  observable  that  he  does  not  say  that 
the  plaintiff  is  to  recover  the  sum  demanded  by  his  declaration,  and  no  per- 
son will  deny  but  that  he  is  to  recover  the  special  sum  due. 

After  stating  what  constitutes  a  debt  and  prescribing  the  remedy.  Judge 
Blackstone  proceeds  to  the  evidence  and  recovery,  and  says,  "  the  plaintiff 
must  prove  the  whole  debt  he  claims,  or  he  can  recover  nothing."  On  this 
account  he  adds, "  the  action  of  assumpsit  is  most  commonly  brought,  because 
In  that  it  is  sufficient  if  the  plaintiff  prove  any  debt  to  be  due,  to  enable  him 
to  recover  the  sum  so  proved  in  damages."     If  this  writer  merely  means  to 
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say  that,  where  a  special  contract  is  laid  in  the  declaration,  it  must  be  proved 
as  laid,  the  doctrine  will  not  be  controverted.  If  debt  be  brought  on  a  written 
agreement  the  contract  produced  in  evidence  must  correspond,  in  all  respects, 
with  that  stated  in  the  declaration,  and  any  variance  will  be  fatal  to  the  plaint- 
iff's recovery.  Such,  too,  is  the  law  in  all  special  actions  in  the  case;  but  if 
Judge  Blackstone  meant  to  say  that,  in  every  case  where  debt  is  brought  on 
a  simple  contract,  the  plaintiff  must  prove  the  whole  debt  as  claimed  by  the 
•declaration,  or  that  he  can  recover  nothing,  he  is  opposed  by  every  decision, 
ancient  and  modern.  The  old  cases  before  mentioned,  in  which  debt  was 
brought  and  sustained,  are  all  cases  where  it  is  impossible  to  suppose  that  the 
4sum  stated  in  the  declaration  was  or  could  in  every  instance  be  proved,  any 
more  than  it  is  or  can  be  proved  in  actions  of  indebitatics  aaaumpait.  They 
are  in  fact  actions  substantially  like  to  actions  of  indebitatus  assumpsit  in  the 
form  of  action  for  debt.  The  action  of  debt  for  foreign  money  is  and  can 
be  for  no  determinate  sum,  because  the  value  must  be  found  by  the  jury,  either 
upon  the  trial  of  the  issue,  or  upon  a  writ  of  inquiry  where  there  is  judgment 
by  default.    BandalFs  Peake. 

The  case  of  Sanders  v.  Mark  is  debt  for  an  uncertain  sum,  in  which  the  debt 
olaimed  was  for  fifteen  pounds,  eighteen  shillings  and  six  pence,  and  the 
defendant's  proportion  of  the  whole  sum  was  averred  to  be  fifteen  pounds, 
eighteen  shillings  and  eight  pence;  yet  the  action  was  supported.  This  is 
plainly  a  case  where  the  sum  due  could  not  be  certainly  averred,  because  the 
yearly  value  of  the  defendant's  property  might  not  be  known  to  the  plaintiff 
and  could  only  be  ascertained  with  certainty  by  the  jury.  In  the  case  of 
Walker  v.  Witter,  Lord  Mansfield  is  express  upon  this  point.  He  says  that 
debt  may  be  brought  for  a  sum  capable  of  being  ascertained  though  not  as- 
oertained  at  the  time  of  bringing  the  action;  and  he  adds  that  it  is  not  neces- 
sary that  the  plaintiff  should  recover  the  exact  sum  demanded.  In  the  case  of 
Ettdder  v.  Price,  Lord  Loughborough,  who  has  shed  more  light  upon  this 
subject  than  any  other  judge,  says  that  long  before  Slade's  Case  the  demand 
in  an  action  of  debt  must  have  been  for  a  thing  certain  in  its  nature;  yet  it 
was  by  no  means  necessary  that  the  amount  should  be  set  out  so  precisely  that 
less  could  not  be  recovered." 

In  short,  if,  before  Slade's  Case,  debt  was  the  common  action  for  goods 
sold  and  work  done,  it  is  more  obvious  that  it  was  not  thought  necessary  to 
state  the  amount  due  with  such  precision  as  that  less  could  not  be  recovered; 
for  in  those  cases,  as  the  same  judge  observes,  ^Hhe  sum  due  was  to  be  ascer- 
tained by  a  jury,  and  was  given  in  the  form  of  damages."  But  yet  the  demand 
was  for  a  thing  certain  in  its  nature ;  that  is,  it  was  capable  of  being  ascer- 
tained though  not  ascertained,  or  perhaps  capable  of  being  so  when  the  action 
was  brought.  Whence  the  opinion  arose  that,  in  an  action  of  debt  on  a  aimph 
/xmtractj  the  whole  sum  must  be  proved,  I  cannot  ascertain.  It  certainly  was 
not  and  could  not  be  the  doctrine  prior  to  Slade's  Case ;  and  it  is  clear  that  it 
was  not  countenanced  by  that  case.  However,  let  the  opinion  have  originated 
how  it  might.  Lord  Loughborough  in  the  above  case  denominates  it  an  erro- 
neous opinion,  and  says  that  it  has  been  some  time  since  corrected. 

In  the  case  of  M'Quillen  v,  Coxe  the  sum  demanded  was  five  thousand 
pounds,  which  was  fifty  more  than  appeared  to  be  due  by  the  different  sums. 
The  objection  was  made  on  a  special  demurrer  that  the  declaration  demanded 
more  than  appeared  by  the  plaintiff's  own  showing  to  be  due.  The  court  did 
not  notice  the  alleged  variance  between  the  writ  and  declaration  or  the  mis- 
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recital  of  the  writ,  but  overruled  the  demurrer  because  the  plaintiff  might,  in 
an  action  of  debt  on  a  simple  contract,  prove  and  recover  a  less  sum  than  he 
demanded  in  the  writ. 

From  this  last  expression  it  might  be  supposed  that  the  court  meant  to  di& 
tinguish  between  the  sum  demanded  by  the  writ  and  that  demanded  by  the 
declaration ;  but  this  could  not  have  been  the  case,  because  the  sum  demanded 
by  the  writ  and  that  demanded  by  the  declaration  was  the  same,  viz.,  five 
thousand  pounds.  There  was  in  fact  no  variance;  for,  though  the  declaration 
recites  the  writ,  yet  the  sum  demanded,  and  which  the  declaration  declared  to 
be  the  sum  which -the  defendant  owed  and  detained,  wails  the  same  sum  as  that 
mentioned  in  the  writ,  and  the  objection  stated  in  the  special  demurrer  was 
made  to  the  variance  between  the  sum  demanded  by  the  declaration  and  the 
sum  alleged  to  be  due. 

The  distinction  taken  in  the  case  of  Ingledon  v,  Cripps,  2  Lord  Bay.,  815; 
Salk.,  659,  runs  through  all  the  above  cases,  and  appears  to  be  perfectly 
rational,  viz.,  that  where  debt  is  brought  on  a  covenant  to  pay  a  certain  sum, 
any  variance  of  the  sum  in  the  deed  will  vitiate.  But,  where  the  deed  re- 
lates to  matter  of  fact  extrinsic,  there,  though  the  plaintiff  demanded  more 
than  is  due,  he  may  enter  a  rernitter  for  the  balance.  This  shows  that  debt 
may  be  brought  for  more  than  is  due,  and  that  the  jury  may  give  less;  or,  if 
they  give  more  than  is  due,  the  error  may  be  corrected  by  a  remitter. 

§  346.  Debt  wiU  lie  for  a  statutory  penalty. 

Thus  stands  the  doctrine  in  relation  to  the  action  of  debt  on  contracts;  and 
if  debt  will  lie  on  a  contract  where  the  sum  demanded  is  uncertain,  it  would 
seem  to  follow  that  it  would  lie  for  a  penalty  given  by  statute  which  is  un- 
certain, and  dependent  upon  the  amount  to  be  assessed  by  a  jury.  For,  when 
they  have  assessed  it,  the  sum  so  fixed  becomes  the  amount  of  the  penalty 
given.  This,  however,  stands  upon  stronger  ground  than  mere  analogy.  The 
point  is  expressly  decided  in  the  case  of  Pemberton  v.  Shelton,  Crooke  James, 
498.  That  was  an  action  of  debt  brought  upon  the  first  section  of  the  stat- 
ute (2  Ed.  6,  ch.  13),  which  gives  the  treble  value  of  the  tithes  due  for  not 
setting  them  out.  The  declaration  claimed  thirty-three  pounds  as  the  treble 
value ;  and  in  setting  forth  the  value  of  the  tithes,  the  whole  amount  appeared 
to  be  more  than  one-third  of  the  sum  demanded ;  so  that  the  plaintiff  claimed 
less  than  the  penalty  given  by  the  statute.  Upon  nil  debet  pleaded  the  jury 
found  for  the  plaintiff  twenty  pounds,  and  a  motion  was'made  in  arrest  of  judg- 
ment, for  the  reason  above  mentioned.  The  court  overruled  the  motion  upon 
the  ground  afterwards  laid  down  in  the  case  of  Ingledon  v.  Cripps.  They 
held  that  there  was  a  difference  when  the  action  of  debt  is  grounded  on  a 
specialty  or  contract,  which  is  a  sum  uncertain,  or  upon  a  statute  which 
gives  a  certain  sum  for  the  penalty,  and  where  it  is  grounded  on  a  demand 
when  the  sum  is  uncertain,  being  such  as  shall  be  given  by.  the  jury.  In*  the 
former  it  was  agreed  that  the  plaintiff  cannot  demand  less  than  the  sum 
agreed  to  be  paid  or  given  by  the  statute ;  but  in  the  latter  it  is  said  that  if 
the  declaration  varies  from  the  real  sum  it  is  not  material,  for  he  shall  not 
recover  according  to  his  demand  in  the  declaration^  but  according  to  the  ver- 
dict and  judgment  which  may  be  given  for  the  plaintiff. 

§  347.  Tlie  demand  of  one  Bum  in  a  declaration  does  not  predude  the  recoth 
ery  of  a  smMler  sum,. 

It  cannot  be  said  that  this  doctrine  was  laid  down  in  consequence  of  the 
court  considering  this  as  a  statutory  action,  to  which  it  was  necessary  to 
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accommodate  the  recovery  by  changing  general  principles  of  law  applicable 
to  other  cases;  for  it  will  appear,  by  a  reference  to  the  statute,  that  it  pre- 
scribes no  remedy  for  enforcing  the  penalty,  and  that  debt  was  brought  upon 
the  common-law  principle  that,  where  a  statute  gives  a  penalty,  debt  may  be 
brought  to  recover  it.  In  this  case  the  statute  gives  the  action  of  debt,  and 
I  cannot  perceive  in  what  other  form  than  this  one  which  has  been  adopted 
the  declaration  could  have  been  drawn.  Had  it  claimed  the  smallest  sum,  it 
might  have  been  less  than  the  jury  might  have  thought  the  United  States 
entitled  to  recover;  and  yet  judgment  could  not  have  been  given  for  more. 
I  know  of  no  precedent  for  a  declaration  in  debt,  claiming  no  precise  sum  to 
be  due  and  detained,  nor  any  principle  of  law,  which  would  sanction  such  a 
form.  On  the  other  hand,  I  find  abundant  authority  for  saying  that  the  de- 
mand of  one  sum  does  not  prevent  the  recovery  of  a  smaller  sum,  where  it  is 
diminished  by  extrinsic  circumstances. 

JSule  discharged* 

PERRY  V.  PHCENIX  ASSURANCE  COMPANY. 
(Circuit  Court  for  Rhode  Island:  8  Federal  Reporter,  64M(46.    1881.) 

Opinion  by  Colt,  J. 

Statembnt  op  Facts. —  This  is  an  action  upon  a  policy  of  fire  insurance. 
The  question  before  us  arises  under  a  demurrer  filed  by  the  defendant  to  the 
first  count  in  the  plaintiffs'  declaration.  The  main  points  raised  by  the  de- 
murrer are  whether  the  count  contains  sufficient  averments  —  Mrsty  as  to  the 
particular  account  of  loss ;  and,  second^  as  to  the  magistrate's  certificate  re- 
quired to  be  given  by  the  policy. 

The  declaration,  following  out  the  terms  of  the  policy,  alleges,  among  other 
things,  that  the  loss  was  payable  "  sixt}''  days  after  notice  and  proof  of  the 
same,  upon  condition  that  the  plaintiffs,  in  case  of  such  loss,  forthwith  gave 
notice  of  said  loss  to  the  company,  and  shall,  within  thirty  days,  render  a  par- 
ticular account  of  such  loss,  signed  and  sworn  to  by  them,  stating  whether 
any  and  what  other  insurance  has  been  made  on  the  property,  what  was  the 
value  thereof,  what  was  the  plaintiff's  interest  therein,  in  what  general  man- 
ner said  barn  was  occupied  at  the  time  of  said  fire,  also  were  the  occupants  the 
same,  and  when  and  how  the  fire  originated,  as  far  as  they  knew  or  believed; 
and  should  procure  a  certificate  under  the  hand  and  seal  of  a  magistrate  or 
notary  public  most  contiguous  to  the  place  of  the  fire  and  not  concerned  in  the 
loss  as  a  creditor  of  the  plaintiffs  or  otherwise,  or  related  to  them,  stating  that 
he  has  examined  the  circumstances  attending  the  loss,  knows  the  character 
and  circumstances  of  the  assured,  and  does  verily  believe  that  they  have,  by 
misfortune,  and  without  fraud  or  evil  practice,  sustained  loss  and  damage  on 
the  property  insured  to  the  amount  of  six  hundred  and  nineteen  dollars  and 
seventy-five  cents  ($619.76)." 

The  plaintiffs  aver  the  performance  of  these  conditions  as  follows:  "Of 
which  loss  the  plaintiffs  forthwith  gave  notice  to  said  compan}^  and,  as  soon 
as  possible  after  said  loss,  to  wit,  within  thirty  days  after  said  loss,  to  wit,  on 
the  23d  day  of  October,  A.  D.  1880,  rendered  the  defendant  a  particular  ac- 
count of  said  loss,  under  their  hands  and  verified  by  their  oaths,  and  did  also 
declare  that  no  other  insurance  was  made  upon  said  property,  and  at  the  same 
time  procured  the  certificate  under  the  hand  and  seal  of  Frederick  A.  Warner, 

a  magistrate  having  a  seal  most  contiguous  to  the  place  of  the  fire,  not  coii- 
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cerned  in  said  loss  as  a  creditor  or  otherwise,  or  related  to  the  plaintiflFs,  and 
from  inquiries  made  by  him  into  the  circumstances  and  origin  of  said  fire  and 
as  to  the  value  of  the  property  destroyed,  and  he  verily  believed  that  the 
plaintiffs  really  and  by  misfortune,  and  without  fraud  or  evil  practice,  had 
sustained  by  said  fire  loss  and  damage  to  the  amount  of  the  sum  of  six  hun- 
dred and  nineteen  dollars  and  seventy-five  cents  ($619.75);  and  the  plaintiffs 
on  the  same  day  forwarded  to  the  defendants,  at  their  office  at  No.  54  William 
street,  New  York  city,  said  certificate.  And  the  plaintiffs  further  aver  that 
thereafterwards,  to  wit,  on  the  16th  day  of  November,  1880,  and  at  the  re- 
quest of  the  said  defendants,  did  procure  another  certificate  of  Benjamin  M. 
Bosworth,  Jr.,  a  magistrate  having  a  seal  and  being  nearest  to  the  place  of  the 
fire,  not  concerned  in  the  loss  as  a  creditor  or  otherwise,  or  related  to  the 
plaintiffs,  and  from  inquiries  made  by  him  into  the  circumstances  and  origin 
of  said  fire  and  as  to  the  value  of  the  property  destroyed,  and  he  verily  be- 
lieves that  the  plaintiffs  really  and  by  misfortune,  without  fraud  or  evil  prac- 
tice, had  sustained,  by  said  fire,  loss  and  damage  to  th^  amount  named  in  said 
certificate, —  that  is,  the  sum  of  six  hundred  and  nineteen  dollars,  and  seventy- 
five  cents  ($619.75), —  which  certificate  is  made  a  part  of  this  declaration ;  and 
the  plaintiffs  on  the  same  day  forwarded  to  the  defendants  at  their  office  at 
No.  54  William  street.  New  York  city,  said  amended  and  additional  certifi* 
cate  as  aforesaid." 

Then  follows  the  averment  that  the  plaintiffs  ^^  have  in  all  things  kept,  ful- 
filled and  performed  all  things  on  their  part  to  be  kept,  fulfilled  and  performed 
under  the  terms  of  said  contracts,  or  in  any  manner  connected  with  their  said 
contract  of  insurance." 

§  348.  Failure  to  aver  particularly  the  performance  of  a  condition  precedent 
is  fatal  on  demurrer. 

It  will  be  here  observed  that  while  the  plaintiffs  state  that  they  *^  rendered 
the  defendant  a  particular  account  of  said  loss,  under  their  hands  and  verified 
by  their  oaths,  and  did  also  declare  that  no  other  insurance  was  *  made  upon 
said  property,"  they  do  not  aver  that  this  account  stated  what  was  the  value 
of  the  property,  what  was  the  plaintiff^  s  interest  therein,  in  what  general  tnan- 
ner  said  ham  was  occupied  at  the  time  of  said  fire;  also,  were  the  occupants  the 
sa/me,  and  when  and  how  the  fire  originated,  as  far  as  they  knew  or  helieved. 
And  it  will  further  be  observed  that  while  the  certificate  of  each  of  the  magis- 
trates conforms  in  substance  to  most  of  the  requirements,  yet  that  neither  of 
them  state  that  the  magistrate  knows  the  character  and  circumstances  of  the  as- 
sured, as  required  by  the  policy.  By  an  almost  uniform  current  of  decisions 
in  this  country  and  in  England,  extending  back  to  the  first  adjudicated  cases 
upon  the  subject,  it  has  been  held  that  provisions  of  this  character  in  a  policy 
fire  insurance  are  conditions  precedent,  the  performance  of  which  must  be 
shown  to  entitle  the  assured  to  recover.  By  this  policy  of  insurance  the  com- 
pany agrees  to  pay  the  loss  only  upon  conditions  that  the  plaintiffs,  do  certain 
things  which  the  company  deems  essential  for  its  own  protection.  It  must 
appear,  therefore,  that  each  and  all  of  these  acts,  as  set  out  in  the  contract, 
have  been  discharged,  or  some  legal  excuse  for  non-performance  given  before 
the  plaintiffs  have  a  right  of  action.  Oldman  v.  Bewicke,  2  H.  BL,  577,  note; 
Worsley  v.  Harvey,  20  Eng.  Law  &  Eq.,  541 ;  Columbian  Ins.  Co.  v,  Lawrence, 
2  Pet.,  25,  50;  also  10  Pet.,  607;  Wellcome  v.  People's  Ins.  Co.,  2  Gray,  480; 
Campbell  v.  Charter  Oak  Ins.  Co.,  10  Allen,  218;  Johnson  v.  Phoenix  Ins.  Co., 
112  Mass.,  49;  Del  bier  v.  Agricultural  Ins.  Co.,  67  Me.,  180;  Home  Ins.  Co. 
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V.  Duke,  43  Ind.,  418;  Doyle  v.  Phoenix  Ins.  Co.,  44  Cal.,  265;  Dawes  v.  North 
Eiver  Ins.  Co.,  7  Cow.,  462;  Rockford  Ins.  Co.  v.  Nelson,  65  ]J1.,  415,  418; 
May,  Ins.,  §  586 ;  Phil.  Ins.,  §  2026.  And  the  failure  to  aver  performance  is 
fatal  on  demurrer.         * 

Chitty  on  Pleading,  volume  1,  page  327,  says:  "  The  omission  of  averment 
of  performance  of  a  condition  precedent,  or  of  an  excuse  for  the  non-perform^ 
ance,  is  fatal  on  demm-rer."  See,  also.  Home  Ins.  Co.  v.  Duke,  43  Ind.,  418; 
Dolbier  v.  Agricultural  Ins.  Co.,  67  Me.,  180.  The  plaintiffs  contend,  however, 
that  the  subsequent  general  averment  that  they  have  performed  all  things  by 
them  to  be  performed  by  the  terms  of  the  contract  is  of  itself  sufficient.  But 
the  rule  of  the  common  law,  as  established  by  the  foregoing  and  other  au- 
thorities, is  clearly  the  other  way.  That  rule  is  as  Chitty  expresses  it  (p.  986, 
note  k) :  ''  But  if  there  be  anything  specific  or  particular  in  the  thing  to  be 
performed,  though  consisting  of  a  number  of  acts,  performance  of  each  must 
be  particularly  stated." 

§  349.  General  avermeyit  of  perfonnanGc  qf  conditions  precedent  insufficient. 

The  plaintiffs  also  argue  that  it  was  not  necessary  for  them  to  aver  per- 
formance of  the  various  provisions  which  by  the  terms  of  the  policy  are  re- 
quired to  be  stated  in  the  particular  account,  but  that  their  simple  allegation 
that  they  have  rendered  the  defendant  a  particular  account  is  sufficient.  The 
policy  declares  that  the  particular  account  must  contain  statements  as  to  other 
insurance,  value  of  property,  interest  of  assured,  mtnner  the  building  was  oc- 
cupied at  time  of  fire,  who  were  the  occupants,  when  and  how  the  fire  origi- 
nated. Kow  it  can  hardly  be  said  that  an  averment  of  performance  which 
simply  states  that  a  particular  account  has  been  rendered,  and  only  affirming 
oneof\he  particulars,  that  relating  to  other  insurance,  is  enough;  because, 
from  all  that  appears,  the  account  may  not  have  contained  anything  relating 
to  the  other  material  facts,  and  consequently  upon  the  face  of  the  declaration 
a  case  has  not  been  made  out. 

It  was  held  in  Catlin  v,  Springfield  Ins.  Co.,  1  Sumn.,  434,  that  the  words 
'^  a  particular  account  of  such  loss  or  damage  "  meant,  of  themselves,  simply 
a  particular  account  of  the  articles  lost  or  damaged,  and  in  no  way  referred 
to  the  manner  or  cause  of  loss.  The  legal  import,  therefore,  of  these  words  does 
not  embrace  the  other  important  facts  called  for  under  this  head  by  this  policy, 
and  we  are  forced,  therefore,  to  the  conclusion  that  the  allegation  is  insuffi- 
cient. There  can  be  no  question  but  what  the  magistrate's  certificate  must 
be  such  as  the  condition  requires.  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.,  50; 
Johnson  v.  Phoenix  Ins.  Co.,  112  Mass.,  49. 

By  the  failure  in  this  case  to  aver  knowledge  of  the  character  and  circum- 
stances of  the  assured  as  laid  down  in  the  policy,  the  condition  is  not  complied 
with.    The  demurrer  is  therefore  sustained. 

TUCKER  V.  LEE. 
(CiroQit  Court  for  the  District  of  Columbia:  8  Cranch,  C.  C,  684-692.    1839.) 

Statement  of  Facts. —  Action  against  a  surety  in  an  appeal  bond.  De- 
murrer to  declaration  because  the  breach  of  the  condition  was  not  sufficiently 
assigned. 

§  350.  Sow  breaches  of  the  condition  of  a  bond  must  be  assigned.   Gases  cited* 

Opinion  by  Cbanch,  J. 

Upon  bonds  with  collateral  condition,  the  plaintiff  must,  under  the  statute 
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of  8  (&  9  W.  3,  chapter  11,  section  8,  assign  the  breach  or  breaches  upon  which 
he  intends  to  recover.  Ilardy  v.  Bern,  5  T.  R,  636 ;  Wilmer  v.  Harris,  5  Har. 
4&  J.,  1;  1  Saund.,  58,  n.  1;  2  Saund.,  187a,  n.  2.  And  if  he  undertakes  to  set 
them  out  in  his  declaration  they  must  be  as  precisely  averred  as  in  a  replica- 
tion ;  and  if  they  are  all  insufficiently  set  out  the  declaration  must  be  adjudged 
bad  upon  demurrer.  T.  Jones,  125;  Ilea  v.  Burnis,  2  Lev.,  124;  Anonymous, 
Ilardres,  320.  But  if  there  be  one  good  breach  well  set  out,  the  demurrer,  if 
to  the  whole  declaration,  must  be  overruled.  Gordon  v.  Kennedy,  2  Binn., 
287;  1  Chitty,  PL,  326,  n.  1;  Adams  v.  Willoughby,  6  John.,  65.  Although  if 
some  of  the  breaches  assigned  be  insufficient,  and  there  should  be  a  general 
verdict  for  the  plaintiff,  the  judgment  would  be  arrested.  Fletcher  v.  Peck,  6 
Oranch,  87. 

The  counsel  for  the  defendant  supposes  that  the  breach  assigned  in  this 
declaration  is  insufficient,  because  it  does  not  set  forth  specially  the  damages 
which  the  plaintiff  has  sustained  by  reason  of  the  judgments  not  being  satisfied 
and  paid  after  the  affirmance  in  the  supreme  court. 

§  351.  In  an  action  on  an  appeal  bond  the  breach  assigned  mtist  be  a  single 
breach,  denying  each  alternative. 

The  counsel  for  the  plaintiff  contends  that  there  are  two  breaches  assigned 
hi  the  declaration,  namely,  that  the  plaintiff  in  error  ^'  did  not  prosecute  his 
writ  to  effect;"  ^'  and  that  he  did  not  answer  the  damages  and  costs  of  the  said 
Henry  to  the  said  Henry^djudged  by  the  said  supreme  court;"  and  that  the 
first  breach  is  certainly  well  assigned. 

To  prosecute  his  writ  to  effect  is  the  same  thing  as  to  make  his  plea  good. 
He  was  not  bound  to  prosecute  his  writ  to  effe($t  and  also  to  answer  oil  dam- 
ages and  costs ;  for  he  could  not  prosecute  his  writ  to  effect  unless  he  should 
make  his  plea  good ;  and  if  he  made  his  plea  good  he  is  not  bound  to  answer 
the  damages  and  costs. 

The  condition  of  the  bond,  then,  is  really  alternative;  so  that  if  the  plaintiff 
in  error  either  prosecuted  his  writ  to  effect,  or  made  his  plea  good,  which  is 
the  same  thing,  or  answered  all  damages  and  costs,  the  plaintiff  has  no  cause 
of  action. 

The  breach  to  be  assigned,  therefore,  must  be  a  single  breach,  denying  each 
alternative ;  that  is,  it  must  aver  that  the  plaintiff  in  error  did  not  prosecute 
his  writ  to  effect,  nor  make  his  plea  good,  nor  answer  the  damages  and  costs, 
which  damages  and  costs  the  plaintiff  must  set  forth  specially ;  for  the  plaint- 
iff must  have  sustained  damages  and  costs  before  the  condition  can  be  broken 
by  the  non-payment  of  them. 

§  352.  Wha4  are  the  damages  for  which  the  plaintiff  in  error  may  be  respon- 
sible to  the  defendant  in  error. 

The  condition  is  not  to  ^^  answer  the  damages  and  cost.s  of  the  said  Henry 
to  the  said  Henry  adjudged  in  the  supreme  court,"  as  averred  in  the  declara- 
tion. In  the  case  of  Catlett  v.  Brodie,  9  Wheat.,  554,  the  supreme  court  says : 
"  It  has  been  supposed,  at  the  argument,  that  the  act  meant  only  to  provide 
for  such  damages  and  costs  as  the  court  should  adjudge  for  the  delay  ;p  but  our 
opinion  is  that  this  is  not  the  true  interpretation  of  the  language.  The  word 
^damages'  is  here  used,  not  as  descriptive  of  the  nature  of  the  claim  upon 
which  the  original  judgment  is  founded,  but  as  descriptive  of  the  indemnity 
which  the  defendant  is  entitled  to  if  the  judgment  is  affirmed.  Whatever 
losses  he  may  sustain  by  the  judgments  not  being  satisfied  and  paid  after  the 
affirmance,  these  are  the  damages  which  he  has  sustained,  and  for  which  the 
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bond  ought  to  give  good  and  sufficient  security.  "Upon  any  suit  brought  upon 
such  bond,  it  follows,  of  course,  that  the  obligors  are  at  liberty  to  show  that 
no  damages  have  been  sustained,  or  partial  damages  only;  for  which  amount 
only  is  the  obligee  entitled  to  judgment." 

It  is  clear,  then,  that  by  the  condition  of  this  bond  the  plaintiff  in  error  is 
not  bound,  at  all  events,  to  answer  the  damages  adjudged  to  the  defendant  in 
error  in  the  supreme  court;  and  yet  the  breach  assigned  is  that  he  has  not 
answered  them,  and  them  only.  B}^  the  decision  of  the  supreme  court  in  Cat- 
iett  V.  Brodie  he  is  only  to  indemnify  the  defendant  in  error  for  whatever 
losses  he  may  have  sustained  by  the  judgment's  not  being  satisfied  and  paid 
after  the  affirmance. 

§  353*  Damoffes  and  costs  must  he  made  to  appear  in  the  allegation  of  the 
hreach. 

What  those  losses  were  is  not  stated  in  the  declaration,  nor  can  they  be  ju- 
diciously ascertained  by  any  allegation  therein.  It  is  not  even  averred  that 
the  plaintiff  has  sustained  any  loss  for  which  the  defendant  is  bound  to  indem- 
nify him.  If  the  breach  vary  from  the  sense  and  substauce  of  the  contract, 
and  either  be  more  limited  or  larger  than  the  covenant,  it  will  be  insufficient. 
1  Chitty,  Pleading,  328.  The  declaration  avers  only  a  single  breach,  although 
that  breach  consists  of  two  negatives;  for  it  was  necessary  to  deny  both 
branches  of  the  alternative  condition  in  order  to  show  a  breach.  It  is  bad 
because  it  avers  that  the  plaintiff  has  not  done  what  he  was  not  bound 
to  do ;  and  does  not  deny  that  he  has  done  what  he  was  bound  to  do.  Be- 
fore the  defendant  can  be  made  liable  to  the  penalty  of  the  bond,  for  not  an- 
swering the  damages  and  costs,  those  damages  and  costs  must  be  made  to 
appear  at  least  in  the  allegation  of  the  breach.  They  are  not  such  as  the  law 
implies,  and  which  it  is  not  necessary  to  state  in  the  declaration,  because  they 
are  presumptions  of  law ;  but  they  are  special  damages  which  must  exist  be- 
fore a  cause  of  action  can  accrue  to  the  plaintiff. 

This  idea  is  strongly  stated  by  Mr.  Chitty  (Civil  Pleadings,  385,  386):  "  Gen- 
eral  damages,"  he  says,  "  are  such  as  the  law  implies  to  have  accrued  from  the 
wrong  complained  of ;  special  damages  are  such  as  really  took  place  and  are 
not  implied  by  law.  It  does  not  appear  necessary  to  state  the  former  descrip- 
tion of  damages  in  the  declaration,  because  presumptions  of  law  are  not,  in 
general,  to  be  pleaded.  But  when  the  law  does  not  necessarily  imply  that  the 
plaintiff  sustained  damage  by  the  act  complained  of,  it  is  essential  to  the  va- 
lidity of  the  declaration  that  the  resulting  damage  should  be  shown  with 
particularity." 

And  again,  in  page  389,  he  says,  ^'  if  the  action  be  not  sustainable,  independ- 
ently of  special  damage,  the  declaration  would  'be  bad  on  demurrer  or  in  ar- 
rest of  judgment." 

The  plaintiff  in  error  is  not  bound  absolutely  to  prosecute  his  writ  to  effect 
or  to  make  his  plea  good,  and  therefore  the  law  does  not  necessarily  imply 
damages  for  not  doing  it.  The  condition  of  the  bond  gives  him  another  al- 
ternative, which,  as  construed  by  the  supreme  court,  is  to  indemnify  him  for 
whatever  losses  he  may  sustain  by  the  judgment's  not  being  satisfied  after 
affirmance.  These  are  losses  which  must  arise  before  the  bond  can  be  for- 
feited, and  must,  therefore,  be  set  out  in  the  breach.  The  only  damages 
which  the  law  would  necessarily  imply,  in  this  case,  would  be  the  damages  for 
not  paying  the  damages  actually  contracted  to  be  paid.  Whenever  the  amount 
of  these  shall  be  ascertained,  the  condition  of  this  bond  will  be  equivalent  to 
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a  condition  to  pay  that  sum  of  money,  and,  in  that  case,  the  only  damages 
which  the  law  would  imply  would  be  the  damages  for  the  non-payment  of 
that  sum. 

We  are,  therefore,  of  opinion  that  the  breach  of  the  condition  of  this  bond 
is  not  well  assigned  and  that  the  judgment  upon  the  demurrer  ought  to  be  for 
the  defendant. 

§354.  Gertamty  of  allegation. 

There  is  another  objection  to  the  assignment  of  the  breach,  and  that  is  that 
it  says  ''  the  said  Peter  did  not  answer  the  damages,"  etc.  It  might  be  true 
that  he  did  not  answer  the  damages  and  costs  on  the  first  day  after  the  affirm- 
ance, and  yet  he  might  have  answered  them  before  the  suit  brought,  so  that 
the  plaintifF  might  not  have  had  a  cause  of  action  at  the  time  of  bringing  the 
suit.  This  does  not  seem  to  be  "  certainty  to  a  common  intent."  However, 
our  opinion  is  not  founded  upon  this  defect. 

[After  the  declaration  had,  by  leave  of  the  court,  been  amended,  the  defend- 
ant pleaded  five  pleas,  to  the  first,  third  and  fourth  of  which  demurrers  were 
filed,  issue  being  joined  on  the  second  and  fifth.] 

§  355.  A  plea  is  had  which  purports  to  be  a  plea  to  the  whole  declaration^  hut 
covers  only  a  part. 

Opinion  by  Cranoh,  J. 

As  to  the  first  plea :  The  words  ^^  after  the  signing  and  sealing  of  the  said 
writing  obligator}',  in  the  declaration  mentioned  and,"  may  be  rejected  as  sur- 
plusage, for  they  are  not  at  all  necessary  to  the  validity  of  the  plea.  But  the 
plea  is  bad  because  it  purports  to  be  a  plea  to  the  whole  declaration  and  yet 
covers  only  a  part.  The  damages  alleged  in  the  declaration,  the  non-payment 
of  which  constitutes  the  breach  assigned,  consists  not  only  of  the  $4,616.96, 
with  interest  from  the  22d  of  December,  1820,  till  paid,  but  of  the  costs  of 
suit  in  the  circuit  court  and  in  the  supreme  court.  The  plea  does  not  state 
the  payment  of  that  part  of  the  damages  which  consists  of  those  costs.  It 
only  avers  the  payment  of  the  whole  original  debt  due  by  H.  Lee,  the  elder^ 
to  Tucker,  of  which  those  costs  did  not  constitute  a  part.  It  does  not  aver 
that  the  payment  made  by  Jett  to  Tucker  was  made  for  or  on  account  of 
Beverly;  nor  that  it  was  made  or  received  in  discharge  of  the  judgment  of 
Tucker  against  Beverly;  nor  in  full  of  the  damages,  which  plaintiff  is  entitled 
to  recover  under  the  bond  upon  which  this  action  is  founded.  The  plea  does 
not  expressly  aver  that  any  debt  was  ever  due  by  H.  Lee,  the  elder,  to  Tucker; 
nor  that  Jett  and  Beverly  were  bound  to  Tucker  for  any  debt  due  to  him  by  the 
said  Lee.  It  only  avers  that  they  were  bound  to  the  plaintiff  as  "  securities  '^ 
for  the  said  Lee,  but  for  what  object  or  purpose  does  not  appear.  It  does  not 
aver  that  they  were  jointly  bound,  nor  bound  at  the  same  time,  nor  that  each 
was  bound  for  the  whole;  so  that  it  does  not  appear  what  right  Jett  had  to 
pay  for  Beverly,  or  what  right  Beverly  had  to  appropriate  to  himself  the  pay- 
ment made  to  Jett.  Jett  may  have  originally  been  sole  surety  for  Lee  to 
Tucker,  and  Beverly  may  have  come  in  afterward  to  release  Jett.  They 
might  have  been  not  simultaneous,  but  successive  sureties.  These  are  possi- 
bilities which  are  left  open  by  the  plea,  and  show  that  there  is  not  enough 
stated  in  the  plea  to  give  Beverly  a  right  to  avail  himself  of  the  paj^ment 
made  by  Jett.  But  if  he  could,  or  even  if  Beverly  himself  had  paid  the  orig- 
inal debt  and  interest  due  by  Lee  to  Tucker,  it  would  be  no  answer  to  the 
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present  aotion  so  long  as  the  judgment  against  Beverly  remained  unsatisfied; 
it  would  be  only  matter  of  argument  to  show  that  the  plaintiff  had  sustained 
no  damage  covered  by  the  bond  upon  which  this  suit  is  brought. 

We  are,  therefore,  of  opinion  that  upon  this  demurrer  the  judgment  ought 
to  be  for  the  plaintiff. 

§  356.  A  plea  of  nan  damnifioatus  is  not  good  if  the  hreach  has  been  speci- 
ally assigned. 

The  third  plea  is  a  general  nan  damnificatus;  that  is,  "  That  from  the  time 
of  making  the  bond  to  the  day  of  the  commencement  of  this  action  the 
plaintiff  was  not  damnified  by  reason  of  anything  in  the  condition  of  the  said 
writing  obligatory  mentioned ;  and  this  the  defendant  is  ready  to  verify,"  etc. 
The  plea  does  not  state  that  the  plaintiff  was  not  damnified  by  anything  in 
the  declaration  alleged;  nor  in  manner  and  form  as  the  plaintiff  has  averred 
in  his  declaration.  If  he  had  done  so  it  would  have  been  a  direct  denial  of 
the  gist  of  the  count,  and  ought  to  have  concluded  to  the  country  and  not 
with  a  verification. 

The  plea,  perhaps,  might  have  been  good  if  the  condition  of  the  bond  and 
a  special  breach  of  that  condition  had  not  been  set  forth  in  the  declaration. 
But  it  is  now  no  answer  to  the  declaration,  setting  forth  such  a  breach,  to  say 
that  the  plaintiff  is  not  damnified  by  reason  of  any  thing  in  the  condition 
mentioned. 

The  general  forms  of  the  plea  of  non  damnificatus  given  in  2  Chitty,  480, 
181,  are  to  declarations  in  which  no  particular  breach  nor  any  particular  dam- 
ages are  set  forth.  So  also  is  the  plea  in  Cutler  v.  Southern,  in  1  Saund.,  116. 
This  general  way  of  pleading  is  bad  upon  special  demurrer,  even  to  a  declara- 
tion for  non-payment  of  the  penalty.  1  Saund.,  116,  note  1.  And  there  is  no 
case  where  it  has  been  permitted  after  the  assignment  of  a  special  breach ;  for 
the  only  design  of  the  general  plea  of  non  damnifi^a^ius  is  to  force  the  plaintiff 
to  assign  a  breach  of  the  condition ;  but  when  the  breach  is  specially  assigned 
the  plea  must  answer  the  special  assignment.  Williams,  in  his  note  to  1 
Saund.,  116,  says,  '^  but  in  all  cases  of  conditions  to  indemnify  and  save  harm- 
less the  proper  plea  is  non  damnificatus;  and  if  there  be  any  damage  the 
plaintiff  must  reply  it."  This  shows  that  the  general  plea  is  to  precede,  not  to 
follow,  the  special  assignment. 

§  357.  Where  a  condition  is  in  the  diyunclive  the  plea  should  show  which 
part  has  been  performed. 

But  the  condition  of  this  bond  is,  in  effect,  in  the  disjunctive.  It  is  to  prose- 
cute his  writ  to  effect  (that  is,  to  make  his  plea  good),  and,  if  he  fail  to  make 
his  plea  good,  to  answer  all  damages  and  costs;  and  whenever  the  condition  is 
in  the  disjunctive,  the  defendant  must,  by  his  plea,'show  which  he  has  per- 
formed.   Co.  Lit.,  803,  b. 

We  are,  therefore,  of  opinion  that  this  third  plea  is  bad,  to  this  declaration ; 
and  that  the  judgment,  upon  this  demurrer  also,  ought  to  be  for  the  plaintiff. 
§  358.    Where  a  plea  is  not  a  direct  denial  of  an  averment  in  the  declaration 
it  should  conclude  with  a  verification. 

The  fourth  plea  is  "  that  another  person,  to  wit,  one  William  S.  Jett,  hath 
answered,  satisfied  and  paid  to  the  said  plaintiff  the  said  damages,  and  of  this 
the  said  defendant  puts  himself  on  the  country." 

To  this  plea  there  is  a  special  demurrer.  1st.  Because  it  concludes  to  the 
country  \fhen  it  ought  to  oonclade  with  a  verification.  2d.  Because,  if  good, 
it  amounts  to  the  plea  of  payment,  and  ought  to  have  been  so  pleaded. 
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This  plea  concludes  to  the  country,  as  if  it  were  a  direct  denial  of  a  material 
allegation  in  the  declaration.  The  averment  to  which  it  purports  to  be  an 
answer  is,  "  nor  did  he,  nor  has  he,  the  said  Peter  R.,  or  any  other  person  for 
him,  answered,  satisfied  or  paid,  though  often  requested,"  '^  the  damages  and 
costs  sustained  by  the  plaintiflf,"  etc. 

The  plea  does  not  say  that  the  said  Jett  paid  the  damages  for  the  said  Bev- 
erly,  or  at  his  request;  nor  does  it  state  any  facts  which  show  a  right  in  Jett 
to  pay  the  damages  for  Beverly,  or  any  right  in  Beverly  to  claim  the  benefit 
of  that  payment. 

The  plea  is  not  a  denial  of  any  material  fact  averred  in  the  declaration,  and, 
therefore,  ought  not  to  have  concluded  to  the  country.  It  is  therefore  bad  on 
general  and  special  demurrer. 

The  court  is  of  opinion  that  the  judgment  upon  this  demurrer  ought  also  to 
be  for  the  plaintiff. 

BUBNETT  V.  WYLIE. 
(Superior  Ck)urt  for  the  Territory  of  Arkansas:  Hempstead,  197-201.    1882.) 

Opinion  of  the  Coubt. 

Statement  of  Facts. —  This  is  an  action  of  debt,  brought  by  Wylie  against 
Burnett  in  the  Chicot  circuit  court,  upon  the  following  obligation  and  condi- 
tion annexed :  "  Know  all  men  by  these  presents,  that  we,  John  J.  Bowie,  as 
principal,  and  Wm.  B.  Patton  and  Moses  Burnett,  as  securities,  are  held  and 
firmly  bound  unto  Edward  Wylie  in  the  sum  of  $700,  lawful  money  of  the 
United  States,  to  be  collected  of,  as  on  the  following  conditions,  namely : 
whereas  the  said  Bowie  has  this  day  bargained  and  sold  unto  the  said  Wylie 
seven  hundred  acres  of  Spanish  confirmed  land  claims;  now,  if  the  said  Bowie 
should  make  good  and  sufficient  title  to  him,  the  said  Wylie,  to  the  aforesaid 
land,  then  in  that  case  the  above  obligation  is  to  be  void,  otherwise  to  remain 
in  full  force."    Which  writing  is  by  oyer  made  part  of  the  record. 

The  defendant  in  the  court  below,  having  by  consent  withdrawn  his  pleas  of 
payment,  waived  oyer  of  the  writing  declared  on,  and  filed  a  general  demurrer 
to  the  declaration,  which  was  by  the  court  overruled  and  judgment  rendered 
against  him  for  $700  and  costs,  has  appealed  to  this  court. 

The  principal  ground  of  error  relied  upon  by  the  counsel  for  the  appellant 
is  that  the  plaintiff  in  the  court  below  failed  to  assign  breaches  of  the  condi- 
tion of  the  writing  obligatory  on  w^hich  the  action  is  founded,  and  that  judg- 
ment was  rendered  without  a  writ  of  inquiry  or  the  intervention  of  a  jury. 

Our  legislature,  at  its  last  legislature,  adopted  and  re-enacted  the  statute  of 
William  3,  chapter  11,  section  8,  under  the  title  of  "An  act  concerning  suits  on 
penal  bonds  and  other  writings  under  seal."  This  statute  has  also  been  long 
since  re-enacted  in  the  states  of  New  York,  Virginia  and  Kentucky.  The  ad- 
judications, then,  in  England  and  in  those  states  upon  this  statute  will  be 
regarded  by  this  court  as  high  authority. 

§  359.  Assignment  of  breaches,  w/ien  necessary. 

In  the  case  of  Van  Benthuysen  v.  De  Witt,  4  Johns.,  213,  the  supreme  court 
of  New  York  say:  "  In  suits  on  bonds  for  the  performance  of  covenants  it  is 
compulsory  on  the  part  of  the  plaintiff  to  assign  breaches  and  have  his  dam- 
ages assessed ;  and  when  breaches  are  assigned,  the  jury  at  the  trial  must 
assess  damages  for  such  breaches  as  the  plaintiff  shall  prove;  otherwise  the 

verdict  is  erroneous,  and  a  venire  facias  de  novo  will  be  awarded.    5  Term  B., 
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636;  2  Caines,  329;  2  Wils.  R,  377.  It  is  now  settled  in  England,  New  York, 
Virginia  and  Kentucky  that  in  debt  on  bonds,  with  a  condition  for  doing  any- 
thing else  except  the  payment  of  a  gross  sum  of  money,  or  the  appearance  of 
a  defendant  in  a  bail  bond,  the  plaintiff  is  bound  to  suggest  breaches,  either 
in  his  declaration,  replication  or  on  the  roll  of  record."  1  Saund.,  58,  n.'  1,  by 
Williams,  2;  id.,  187;  Collins  v.  Collins,  2  Burr.,  820;  5  Term  R,  538;  8  id., 
126;  2  Hen.  &  Munf.  R,  446;  1  Bibb,  242. 

The  learned  editor  of  Johnson's  Eeports,  in  a  note  to  the  case  before  men- 
tioned of  Van  Benthuysen  v.  De  Witt  (2d  ed.),  lays  down  the  law  on  this  sub- 
ject, which  entirely  accords  with  our  own  views.  He  says:  "The  plaintiff 
may  assign  breaches  (either  one  or  more)  in  his  declaration,  or  he  may  leave 
the  assignment  to  be  made  afterwards  in  consequence  of  the  plea;  as,  if  the 
defendant  pleads  performance  of  the  covenant,  the  plaintiff  may  set  forth  his 
breaches  in  his  replication ;  or,  where  the  defendant  pleads  non  eat  factum,^  or 
judgment  be  given  against  him  on  demurrer,  nil  dicity  or  confession,  and  the 
plaintiff  has  not  assigned  breaches  in  his  declaration,  he  may,  notwithstanding, 
suggest  breaches  on  the  record ;  and  the  suggestion  may  be  made  as  well  be- 
fore as  after  the  entry  of  the  judgment.  The  judgment  to  be  entered  is  to 
recover  the  penalty  of  the  bond,  nominal  damages  and  costs;  and  if  judgment 
be  entered  for  the  damages  assessed  by  the  jury  it  is  so  far  erroneous,  and 
will  be  reversed  as  to  the  damages,  and  the  execution  is  of  course  to  levy  the 
amount  of  the  judgment,  but  is  indorsed  to  levy  only  the  damages  assessed 
for  the  breaches  of  covenant,  together  with  the  costs."  In  support  of  these 
positions  numerous  authorities  are  cited. 

§  360.  In  an  action  on  a  bond  with  collateral  conditions  breaches  must  be  as- 
signed and  damages  assessed  by  a  jury. 

If,  then,  the  present  action  is  founded  on  a  penal  bond  for  the  performance 
of  anything  else  than  the  payment  of  a  gross  sum  of  money,  or  the  appear- 
ance of  the  defendant  in  a  bail  bond  (and  it  is  clearly  not  for  either  of  these), 
it  was  incumbent  on  the  plaintiff,  after  the  demurrer  to  his  declaration  had 
been  overruled,  to  assign  or  suggest  a  breach  or  breaches  of  the  covenant  con- 
tained in  the  condition  of  the  obligation  declared  on,  and  have  the  damages 
assessed  by  a  jury  upon  a  writ  of  inquiry;  and  for  his  failure  to  proceed  in 
this  manner  we  are  clearly  of  opinion  that  the  judgment  is  erroneous  and 
must  be  reversed. 

It  has  been  argued  by  the  counsel  for  the  plaintiff  with  great  earnestness 
and  zeal  that  this  is  not  an  action  brought  upon  a  penalty  for  non-performance 
of  an  agreement  or  covenant  contained  in  any  indenture,  deed  or  writing.  By 
inspecting  the  writing  obligatory,  as  set  out  upon  o}''er,  it  is  manifest  that  it  is 
a  penal  bond  for  the  conveyance,  by  a  good,  sufficient  title,  of  seven  hundred 
acres  of  Spanish  confirmed  land  claims.  To  illustrate  this  proposition  by  rea- 
soning would  seem  to  be  difScult,  since  it  appears  to  us  to  be  self-evident. 
The  language  used  is  clear,  plain  and  unambiguous.  The  obligors  bind  them- 
selves to  pay  to  the  plaintiff  $700,  conditioned  to  be  void  if  one  of  them  should 
make  to  the  plaintiff  a  good  and  sufficient  title  to  seven  hundred  acres  of 
Spanish  confirmed  land  claims  which  he  had  that  day  bargained  and  sold  to 
the  plaintiff,  otherwise  to  remain  in  force.  The  plain  intention  of  the  parties 
to  this  contract  is  to  secure  by  a  penalty,  namely,  $700,  the  conveyance,  by  a 
good  title,  of  seven  hundred  acres  of  Spanish  confirmed  land  claims. 

Let  us  advert  to  the  condition  of  the  bond  on  which  the  action  was  brought 
in  the  case  of  Eamsey  v.  Matthews,  1  Bibb,  242.    It  is  in  these  words:  "The 
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condition  of  the  above  obligation  is  such,  that  whereas  the  above-named  Ram- 
sey has  hired  two  negroes  of  the  said  Matthews  for  one  year,  and  for  $100 
each,  to  be  paid  at  the  end  of  the  year,  and  to  find  said  negroes  in  clothing, 
etc.,  pay  their  taxes,  and  return  said  negroes  at  the  end  of  the  year  to  the 
said  Matthews ;  now,  if  the  said  Bamsey  does  and  shall  well  and  truly  pay, 
do  and  perform,  etc.,  then  this  obligation  to  be  void."  How  or  in  what  par- 
ticular does  the  condition  differ  from  the  condition  of  the  bond  before  the 
court?  The  condition  of  the  present  bond  is,  "Now  if  the  said  Bowie  should 
make  a  good  and  sufficient  title  to  him,  the  said  Wylie,  to  the  aforesaid  land, 
namely,  seven  hundred  acres  of  Spanish  confirmed  land  claims,  then  the  above 
obligation  to  be  void."  There  is  no  substantial  difference  in  these  two  bonds ; 
and  Judge  Trimble  and  the  whole  court  held  that  the  obligation  in  the  case 
of  Eamsey  v.  Matthews  was  to  be  regarded  as  a  bond  with  collateral  con- 
ditions, in  which  the  law  requires  breaches  to  be  assigned. 

We  abstain  from  further  remarks  on  a  question  which  to  us  appears  so  free 
from  doubt.    The  other  objection  taken  to  the  declaration  we  deem  untenable. 

Jxidgmerd  reversed. 

WILCOX  V.  COHN. 
(Cm^uit  Court  for  New  York:  5  Blatchford,  346-848.     1866.) 

Action  of  covenant.  Defendant  demurred  specially  to  the  declaration  on 
the  ground  that  there  was  no  breach  properly  stated. 

§  361.  Hides  of  pleading  to  he  observed  in  declaring  upon  a  covenant. 

Opinion  by  Shipman,  J. 

The  rules  of  pleading  by  which  the  issue  raised  by  this  demurrer  is  to  be 
determined  are  very  plain  and  elementary.  In  order  to  avoid  prolixity,  so 
much  of  the  covenant  as  is  essential  to  the  cause  of  action  should  be  set  forth 
and  no  more.  Distinct  breaches  of  separate  covenants  in  the  deed  may  be 
assigned  in  the  same  count.  It  is  sufficient  if  the  breach  be  assigned  in  words 
which  contain  the  sense  and  substance  of  the  covenant.  The  breach  may  be 
assigned  according  to  the  legal  effect,  or  in  the  words  of  the  deed.  When  the 
right  of  action  depends  upon  a  condition  precedent,  its  performance  must  be 
averred ;  but  it  is  never  necessary  to  anticipate  and  negative  matters  of  de- 
fense, such  as  payment,  waiver,  discharge,  etc. 

SrATBacENT  OF  Facts. —  The  covenant,  for  the  breach  of  which  this  action 
is  brought,  is  set  forth  in  the  declaration  as  follows:  "  Nothing  in  this  license 
contained  shall  be  construed  to  authorize  or  permit  the  said  licensee  to  use  the 
said  clasping  machine  for  any  other  purpose  than  his  own  business  of  manu- 
facturing hoop  skirts,  to  hire  the  said  machine  to  others,  or  to  suffer  any  other 
person  to  use  the  said  machine  gratuitously  or  for  a  consideration ;  and  nothing 
in  this  license  contained  shall  be  construed  to  authorize,  permit  or  license  the 
said  licensee  to  construct  or  vend  a  machine  embodying  said  inventions  of  the 
said  Maine  and  said  Deforest  and  said  Baird,  or  either  of  them,  or  to  have  one 
or  more  of  said  machines  constructed  for  him."  The  next  succeeding  clause 
of  the  deed  states  the  damages  agreed  upon  by  the  parties  for  a  violation  of 
the  foregoing  covenant,  and  it  is  therein  stipulated  that  the  defendant  shall 
pay  $500,  as  liquidated  damages,  "  for  each  and  every  machine  which  the  said 
licensee  shall  use,  or  permit  another  to  use,  and  the  same  sum  for  each  and 
every  machine  which  the  said  licensee  shall  construct  or  vend,  or  procure  to  be 
constructed."    The  machines  here  referred  to  are  plainly  machines  other  than 
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the  inacliine  furnished  to  the  defendant  b}^  the  plaintiff.  These  two  clauses 
of  the  deed  are  to  be  construed  together,  and  the  latter  is  somewhat  explan- 
atory of  the  former.  Thus  construing  these  clauses,  it  follows  that  the  de- 
fendant would  violate  the  covenant  contained  in  them  if  he  should  construct 
or  vend  a  machine,  or  cause  one  or  more  to  be  constructed  for  him,  or  should 
use,  or  permit  another  to  use,  a  machine  constructed  by  him,  or  which  he  had 
caused  to  be  constructed  for  himself. 

§  362,  It  is  sufficient  if  the  hreach  he  assigned  in  words  which  contain  the 
sense  and  substance  of  the  covenant. 

The  breach  alleged  is  that  the  defendant "  had  and  procured  three  machines, 
embracing  the  inventions  set  forth  in  said  letters  patent,  to  be  made  and  con- 
structed, and  did  use  said  three  machines,  and  permit  the  same  to  be  used." 
The  pleader  here  states,  with  certainty  to  a  common  intent,  which  is'sufflcient 
in  a  declaration,  and  by  a  fair  intendment,  that  the  defendant  caused  three  of 
these  machines  to  be  constructed  for  himself,  and  that  he  used  the  same.  It 
is  explicitly  stated  that  the  defendant  used  the  machines,  and  this  alone 
would  constitute  a  breach  of  a  covenant  in  the  deed.  A  breach  is  assigned 
in  words  which  contain  the  sense  and  substance  of  the  covenant,  and  accord- 
ing to  its  legal  effect. 

§  S63,  Matters  of  defense  need  not  he  anticipated. 

It  was  unnecessary  for  the  pleader  to  allege  that  the  machines  were  not  pro- 
cured from  the  plaintiff  by  the  defendant,  or  that  the  defendant  had  not  paid 
the  stipulated  damages.  These  are  matters  of  defense  to  the  action.  The 
demurrer  is  therefore  overruled. 

ROBINS  V.  POPE. 
(Superior  Court  for  the  -Territory  of  Arkansas:  Hempstead,  319-221.    1888.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  is  an  action  of  debt  brought  in  the  Phillips 
circnit  court  by  the  governor,  for  the  use  of  Homer,  as  administrator  de  bonis 
non  of  Wm.  H.  Smith,  deceased,  upon  the  administration  bond  given  by  Syl- 
vanas  Phillips,  the  prior  administrator  of  Smith,  with  Eobins  and  Eeeoe  as 
his  securities. 

The  defendants  Eobins  and  Eeece,  who  were  alone  sued,  failed  to  enter 
their  appearance,  and  a  judgment  by  default  was  taken  against  them  at  the 
January  term,  1832,  of  said  court,  and  a  writ  of  inquiry  and  final  judgment 
at  the  same  term  given  for  the  plaintiff  for  the  sum  of  $663.81.  From  this 
judgment  a  writ  of  error  is  prosecuted  into  this  court.  Several  errors  have 
been  assigned  as  causes  for  the  reversal  of  the  judgment,  some  of  which  only 
will  be  noticed. 

§  364,  A  declaration  against  some  of  joint  obligors  mt^t  aver  that  all  have 
failed  to  pay. 

The  first  objection  taken  is  as  to  the  sufficiency  of  the  declaration.  Two 
only  of  three  obligors  are  sued ;  the  breach  is  that  the  defendants  have  not 
paid  the  sum  demanded.  It  is  insisted  that  the  breach,  as  laid,  should  be  as 
broad  as  the  obligation,  and  that,  as  all  are  bound  to  pay,  it  should  be  averred 
that  all  have  failed  to  pay.  This  objection  seems  to  us  to  be  valid ;  it  may  be 
true  that  the  defendants  in  this  suit  may  not  have  discharged  the  obligation, 
and  that  Phillips,  who  is  not  sued,  may  have  discharged  it  or  obtained  a  release 
from  it.    The  declaration,  then,  should  aver  that  neither  Phillips  nor  the 
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defendants  have  paid  it.  1  Chitty,  327,  328;  Com.  Dig.,  tit.  Pleader,  647. 
The  want  of  such  allegation  might  be  cured  by  a  plea  of  the  defendants  to 
the  merits,  and  verdict  founded  upon  a  regular  issue.  But  we  deem  the  objec- 
tion fatal  when  judgment  by  default  has  been  rendered. 

§  865.    Writ  of  inquiry,  when  to  he  executed. 

A  second  objection  taken  is  that  the  writ  of  inquiry  was  improperly  exe- 
cuted at  the  term  of  the  court  at  which  the  judgment  by  default  was  had. 
The  law  contained  in  Qeyer's  Digest,  page  251,  section  7,  directs  that  writs  of 
inquiry  should  be  executed  at  the  next  succeeding  term  after  an  interlocutory 
judgment  is  given.  The  act  of  November  21,  1829  (Acts,  p.  23),  seems  to  be 
confined  exclusively  to  cases  in  which  pleadings  are  made  up  by  the  parties. 
"We  are  of  opinion  that  it  does  not  repeal  the  provisions  of  the  prior  act,  and 
that  there  is  error  also  in  the  proceedings  of  the  court  below. 

§  366.  Breaches  of  bond  must  be  assigned  before  judgment  by  default. 

A  third  error  assigned  is  that  the  breaches  of  the  bond  were  not  assigned 
till  after  the  judgment  by  default.  This  no  doubt  would  be  error  if  the  fact 
were  so,  and  this  court  has  so  decided  at  a  former  term  in  the  case  of  Wiley  v. 
Burnett.  But  the  record  in  this  case  is  made  out  so  imperfectly  that  we  can- 
not say  with  certainty  whether  the  assignment  of  breaches  was  filed  before  or 
after  the  judgment  by  default.  If  filed  afterwards  it  will  be  incumbent  on 
the  plaintiff  to  amend  his  proceedings  in  this  particular  likewise. 

For  the  reasons  above  stated  we  think  the  judgment  should  be  reversed 
and  the  cause  remanded  for  further  proceedings  not  inconsistent  with  the 
opinion  here  expressed.  Judgment  reversed. 

DAY  V.  CHI8M. 
(10  WheatoD,  44^-454    1825.) 

Erbob  to  XT.  S.  Circuit  Court,  District  of  Tennessee. 

Opinion  by  Marshall,  0.  J. 

Statement  of  Facts. —  This  is  an  action  of  covenant  brought  by  the  heirs 
and  devisees  of  Nathaniel  Day,  in  the  court  for  the  seventh  circuit,  for 
the  district  of  Tennessee,  on  a  covenant  contained  in  a  deed  from  the  de- 
fendant to  the  said  Nathaniel  Day,  purporting  to  convey  a  tract  of  land 
therein  mentioned.  The  declaration,  which  contains  six  counts,  states  the 
covenant  in  the  fourth,  in  the  following  words:  That  the  said  Obadiah  Chism, 
the  defendant,  "  then  and  there,  by  the  said  indenture,  covenanted  and  agreed 
with  the  said  Nathaniel  Day,  his  heirs  and  assigns,  to  warrant  and  defend  the 
title  to  the  said  premises  against  the  claim  of  all  and  every  other  person  what- 
soever, as  his  own  proper  right  in  fee-simple."  In  the  fifth  count  the  covenant 
alleged  is,  "  to  warrant  and  defend  the  land  against  all  and  every  person 
whatever." 

In  some  of  the  counts  the  only  breach  assigned  is  want  of  title  in  the  defend- 
ant. The  fourth  and  fifth  counts  charge  that  "  the  said  Obadiah,  the  defendant, 
hath  not  kept  and  performed  his  povenant  so  made  with  the  said  Nathaniel 
aforesaid,  with  the  said  Nathaniel  in  his  life-time,  nor  with  the  plaintiffs  since 
his  death,  but  hath  broken  it  in  this,  that  he  hath  not  warranted  and  defended 
the  title  to  said  premises,  described  in  said  covenant,  against  all  and  every 
person  whatsoever,  to  said  Nathaniel  Day,  his  heirs  and  assigns;  and  also  in 
this,  that  the  said  Obadiah  had  no  title  to  said  tract  of  land,  but  it  was  vested 
in  the  state  of  Tennessee;  and  the  said  plaintiffs  aver  that,  by  reason  of  said 
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want  of  title  in  said  Obadiah,  the  said  Nathaniel,  in  his  life-time,  and  the 
plaintiffs  since  his  death^  were  unable  to  obtain  possession  thereof,  or  to  derive 
any  benefit  therefrom ;  and  also  in  this,  that  the  said  Obadiah  bad  not  a  good 
and  sufficient  title  to  the  said  tract  of  land,  and  by  reason  thereof  the  said 
plaintiffs  were  ousted  and  dispossessed  of  the  said  premises  by  due  course  of 
law;  and  also  in  this,  that  the  said  Obadiah  had  no  title  to  the  said  premises, 
but  the  same  was  in  the  state  of  North  Carolma,  by  reason  whereof  the  said 
Nathaniel,  in  his  life-time,  and  the  plaintiffs  since  his  death,  were  and  are  un- 
able to  obtain  possession  of  the  said  premises." 

The  defendant  demurred  to  the  declaration,  and  assigned  for  cause  of  de- 
murrer that,  1.  "  It  does  not  appear  in  and  by  the  said  declaration,  any  aver- 
ment or  allegation  therein,  that  the  said  plaintiffs  have  been  evicted  by  a  title 
paramount  to  the  title  of  the  defendant;  and  2.  The  said  declaration  is,  in 
other  respects,  defective,  uncertain  and  informal." 

§  367.  Proper  averment  of  eviction  hy  paramount  title. 

The  covenant  stated  in  the  declaration  is,  we  think,  a  covenant  of  warranty, 
and  not  a  covenant  of  seizin,  or  that  the  vendor  has  title.  In  an  action  on 
such  a  covenant  it  is  undoubtedly  necessary  to  allege,  substantially,  an  evic- 
tion by  title  paramount,  but  we  do  not  think  that  any  formal  words  are  pre- 
scribed in  which  this  allegation  is  to  be  made.  It  is  not  necessary  to  say  in 
terms  that  the  plaintiff  has  been  evicted  by  a  title  paramount  to  that  of  the 
defendants.  In  this  case  we  think  such  an  eviction  is  averred  substantially. 
The  plaintiffs  aver  "  that  the  said  Obadiah  had  not  a  good  and  sufficient  title 
to  the  said  tract  of  land ;  and  by  reason  thereof  the  said  plaintiffs  were  ousted 
and  dispossessed  of  the  said  premises  by  due  course  of  law."  This  averment, 
we  think,  contains  all  the  facts  which  constitute  an  eviction  by  title  para- 
mount. The  person  who,  from  want  of  title,  is  dispossessed  and  ousted  by 
due  course  of  law,  must,  wo  think,  be  evicted  by  title  paramount.  We  think, 
then,  that  the  special  cause  assigned  for  the  demurrer  will  not  sustain  it. 

§  367  a.  Whsn  plaintiff  declares  as  heir  or  devisee^  omission  to  show  how  he 
derived  his  title  is  a  formal  defect  only. 

There  are  other  defects  in  the  declaration  which  are  supposed  by  the  coun- 
sel for  the  defendants  in  error  to  be  sufficient  to  support  the  judgment.  The 
plaintiffs  claim  both  as  heirs  and  devisees,  and  do  not  show  in  particular  how 
they  are  heirs,  nor  do  they  set  out  the  will. 

It  is  undoubtedly  true  that  their  title  cannot  be  in  both  characters,  and  that 
the  will,  if  it  passes  the  estate  differently  from  what  it  would  pass  at  law,  de- 
feats their  title  as  heirs.  But  a  man  may  devise  lands  to  his  heirs,  and  the 
statement  that  they  are  his  heirs,  as  well  as  his  devisees,  though  not  a  strictly 
artificial  mode  of  declaring,  is  an  error  of  form  and  not  of  substance.  Of 
the  same  character  is,  we  think,  the  omission  to  state  how  the  plaintiffs  are 
heirs,  or  to  set  out  the  will.  Although,  in  the  case  of  Denham  v.  Stephenson, 
1  Balk.,  355 ;  6  Mod.,  241,  the  court  says,  "  that  where  H.  sues  as  heir  he 
must  show  his  pedigree,  aQd  comsnt  heres^  for  it  lies  in  his  proper  knowledge," 
the  court  does  not  say  that  the  omission  to  do  this  would  be  fatal  on  a  gen- 
eral demurrer,  or  that  it  is  an  error  in  substance.  The  plaintiff  must  show 
how  he  is  heir  on  the  trial;  and  the  thirty-second  section  of  the  judiciary  act 
of  1789,  chapter  20,  applies,  we  think,  to  omissions  of  this  description.  The 
judgment  may  be  given  "  according  to  the  right  of  the  cause,  and  matter  in 
law,"  although  the  declaration  may  not  show  whether  the  plaintiff  is  the  son 
or  brother  of  his  ancestor,  or  may  not  set  out  the  will  at. large.    An  averment 
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that  he  is  the  heir  or  the  devisee  avers  substantially  a  valid  title,  vrhich  it  is 
incumbent  on  him  to  prove  at  the  trial. 

§  368.  When  repugnant  breaches  are  amgned  in  the  same  county  one  of  them, 
if  immaterial,  tnay  he  rejected. 

The  declaration  presents  another  objection,  respecting  which  the  court  has 
felt  considerable  difficulty.  In  the  same  count  breaches  are  assigned  which 
are  directly  repugnant  to  each  other.  The  plaintiffs  allege  that,  from  the  de- 
fect of  title  in  the  vendor,  they  have  not  been  able  to  obtain  possession  of  the 
premises;  and  also  that  they  have  been  dispossessed  of  those  premises  by  due 
course  of  law.  These  averments  are  in  opposition  to  each  other.  But  the 
allegation  that  possession  has  never  been  obtained  is  immaterial,  because  not 
a  breach  of  the  covenant,  and,  the  majority  of  the  court  is  disposed  to  think, 
may  be  disregarded  on  a  general  demurrer. 

It  is  the  opinion  of  the  court  that  the  fourth  and  iifth  counts,  however  in- 
formal, have  substance  enough  in  them  to  be  maintained  against  a  general 
demurrer,  and  that  the  judgment  must  be  reversed  and  the  cause  remanded 
for  further  proceedings.     It  will  be  in  the  power  of  the  circuit  court  to  allow 

the  parties  to  amend  their  pleadings. 

Judgmerd  reversed  accordingly, 

HAZEL  V.  WATERS. 
(Circuit  Court  for  the  District  of  Columbia:  3  Cranch,  C.  C,  682-684.    1829.) 

Opinion  by  Ceanoh,  J. 

Statement  of  Facts. —  The  court  has  again  looked  into  this  case,  at  the  re- 
quest of  the  plaintiflPs  counsel,  who  has  referred  us  to  the  case  of  Minor «?.  The 
Mechanics'  Bank  of  Alexandria,  1  Pet.,  67,  and  supposes  that  the  averment  in 
the  declaration,  that  by  reason  of  the  breach  of  the  condition  of  the  bond,  set 
forth  in  the  declaration,  the  plaintiff  is  entitled  to  recover  the  penalty,  and 
that  the  defendant  has  not  paid  the  penalty,  is  a  sufficient  setting  forth  of  a 
breach  of  the  condition  upon  demurrer,  although  the  breach  of  the  condition, 
as  set  forth  in  the  declaration,  should  of  itself  be  insufficient. 

§  369#  T/ie  averment  of  the  no7i-payment  of  the  penalty  does  not  show  a 
breach  of  the  condition. 

But  that  case  is  not  applicable  to  the  present.  In  that  case  there  was  a 
general  plea  of  performance,  and  the  replication  put  in  issue  the  whole  mat- 
ter of  defense;  and  the  verdict,  being  general  and  for  the  plaintiff,  found  the 
general  breach  as  set  forth  in  the  replication.  It  is  true  that  the  court  said, 
in  that  case,  that  the  declaration  assigned  "a  good  breach,  by  the  non-pay- 
ment of  the  penal  sum  stated  in  the  bond ; "  but  that  cannot  mean  a  breach  of 
the  condition  of  the  bond,  for  it  was  no  part  of  the  condition  that  the  penalty 
should  be  paid.  It  is  evident  that  by  the  word  "  breach  "  in  that  sentence 
the  judge  must  have  meant  a  cause  of  action.  The  declaration  in  that  case  did 
set  forth  a  good  c^se  of  action.  It  set  forth  the  bond  without  its  condition, 
iind  averred  the  non-payment  of  the  penalty  as  the  cause  of  action.  In  the 
present  case  the  condition  is  set  forth  in  the  declaration,  which  shows  that  no 
cause  of  action  existed,  unless  there  was  a  breach  of  that  condition;  and  if, 
after  setting  forth  the  condition  in  the  declaration,  the  plaintiff  does  not,  in 
the  declaration,  show  a  breach  of  the  condition,  the  mere  averment  of  non- 
payment of  the  penalty  does  not  show  a  cause  of  action. 

In  Minor's  Case,  the  judge,  in  delivering  the  opinion  of  the  supreme  court, 
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said:  "That  in  a  declaration  upon  a  covenant  for  general  performance  of 
duty,  if  no  breach  be  assigned,  or  a  breach  which  is  bad,  as  not  being  in  point 
of  law  within  the  scope  of  the  covenant,  the  defect  is  fatal,  even  after  verdict." 

When  the  declaration  itself  sets  out  the  condition  of  the  bond,  it  is  then 
like  a  declaration  upon  a  covenant;  and  the  law,  as  laid  down  by  the  judge, 
is  exactly  applicable  to  such  a  case. 

The  court,  therefore,  is  still  of  the  opinion  that  the  declaration  will  not  sup- 
port a  judgment  for  the  plaintiff.    Judgment  arrested. 


§  870.  Allegration  of  breaeh  of  a  bond.— A  breach  alleged  in  the  terms  of  the  bond  is  suf- 
-ficient.    Berger  v.  Williams,  4  McL.,  577. 

§  871.  Where  a  breach  of  the  conditions  of  a  penal  bond  constitutes  the  basis  of  the  plaint- 
iffs action,  it  should  be  assigned  with  certainty  and  particularity,  so  as  to  show  the  injury. 
Campbell  v.  Strong,  Hemp.,  265. 

§  872.  It  is  not  necessary  that  a  breach  of  covenant  should  be  assigned  in  the  very  words 
of  ^e  covenant.    It  is  sufficient  if  it  show  a  substantial  breach.    Fletcher  v.  Peck,  6  Or.,  87. 

§873.  The  declaration  on  a  bond  of  indemnity  must  show  that  the  plaintiff  has  been  dam- 
nified.    Coe  V.  Rankin,  5  McL.,  354. 

§  874.  Id  declaring  against  principal  and  sureties  on  an  official  bond,  which  was  given  after 
the  principal  had  entered  upon  his  official  duties,  when  the  breach  alleged  is  that  the  princi- 
pal has  failed  to  account  for  moneys  received  by  him,  it  must  be  alleged  that  the  moneys 
were  in  hand  at  the  time  the  bond  was  given,  or  were  received  by  the  principal  thereafter. 
United 4)tate8  V.  Linn,  1  How.,  104. 

§  875.  In  a  declaration  on  a  replevin  bond  k  breach  assigned  *'  that  the  suit  was  not  prose- 
<$uted  with  effect"  is  sufficient.    Qorman  v.  Lenox,*  15  Pet.,  115. 

§  876.  Where  covenant  was  brought  upon  the  bond  itself,  and  the  breach  assigned  was  the 
non-performance  of  a  collateral  condition  inserted  therein,  it  was  held  bad  on  demurrer. 
United  States  v.  Brown,  1  Paine,  423. 

§  877.  Upon  a  submission  by  one  partner  of  all  matters  in  controversy  between  the  part- 
nership and  the  person  entering  into  the  agreement  of  reference,  an  award  was  made  di- 
recting the  payment  of  money,  and  in  an  action  on  the  bond  to  abide  by  the  award  the  breach 
assigned  was  that  the  partner  who  agreed  to  the  reference  did  not  pay.  That  is  a  sufficient 
assignment  of  a  breach,  as  he  only  who  agreed  to  the  reference  was  bound  to  pay.  Karthaus 
u  Ferrer,  1  Pet.,  222. 

§  878.  In  an  action  upon  an  appeal  bond  to  the  supreme  court  of  the  United  States,  in  set- 
ting forth  the  breach  of  the  condition  it  must  be  averred  that  the  plaintiff  has  sustained 
damages  to  a  certain  amount  by  the  defendant's  not  making  his  plea  good.  Bank  of  the  Me- 
tropolis V.  Swann,  4  Or.  G.  C,  139. 

§  879.  The  assignment  of  breaches  in  an  action  upon  an  embargo  bond  is  a  very  important 
part  of  the  declaration ;  and,  upon  demurrer  to  the  declaration,  the  plaintiff's  attorney  will 
not  be  permitted  to  strike  out  the  assignment  of  breaches,  on  the  ground  that  the  declaration 
is  good  without  it.     Dixon  v.  United  States,  1  Marsh.,  177. 

§  880.  When  the  maker  of  bonds  sued  upon  is  a  county,  which  has  no  general  power  to 
make  atich  instruments,  and  can  only  make  them  by  virtue  of  special  authority,  such  author- 
ity should  appear  b}'  averment  of  the  act  creating  it,  or  by  stating  the  recital  of  the  bond  in 
that  respect.    Kennard  v.  Cass  County,*  8  Dill.,  147. 

§  881.  A  bona  fide  holder  for  value  of  county  bonds,  negotiable  in  their  character,  is  not 
bound,  when  suing  in  the  federal  courts,  to  allege  in  his  declaration  the  election  or  other  facts 
showing  a  compliance  with  the  preliminary  steps  required  of  the  officers  before  they  are  au- 
thorized to  issue  and  deliver  the  bonds.  Such  facts  may  be  pleaded  in  defense.  It  is  not 
necessary  to  attach  the  bonds  to  the  declaration  when  the  coupons  are  sued  upon.  Railroad 
Co.  V.  Otoe  County,  1  DilL.  338. 

§882.  Consideration,  allegation  of  —  Arrest  of  Judgment.— Judgment  will  not  be  ar- 
rested, where  no  consideration  is  specially  alleged,  if  the  instrument  declared  on  purports  i. 
•consideration,  or  shows  upon  its  face  that  the  cuisumpsit  was  for  a  valuable  consideration. 
Kemble  v.  Lull,  8  McL.,  272. 

§  383.  Covenant  on  policy  —  Abandonment,  averment  of.—  It  is  not  necessary,  in  an  action 
of  covenant  on  a  policy,  that  the  declaration  should  aver  that  the  plaintiff  had  abandoned  to 
the  undeirwriters.    Hodgson  v.  The  Marine  Ins.  Co.  of  Alexandria,  5  Cr.,  100. 

g  384.  A  separate  breach  of  a  contract  should  be  pleaded  as  a  separate  oause  of  action. 
William  v,  Hallett,*  2  Saw.,  263. 
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g  385.  Dependent  or  concnrrent  coTenants  —  Ayerment  of  performance  by  plain  tiff.— 

When  the  covenants  in  an  agreement  are  dependent  or  concurrent  the  plaintiff  must  aver 
and  prove  performance,  or  an  offer  to  perform  the  covenants  on  his  part ;  and  to  ascertain 
what  covenants  are  of  this  description,  the  intention  of  the  parties  is /to  be  sought  for  rather 
in  the  order  of  time  in  which  the  acts  are  to  be  done  than  from  the  structure  of  the  instru- 
ment.   Gtoodwin  v.  Lynn,  4  Wash.,  714. 

§  386.  Soit  on  bonds  by  indorsee—  Performance  of  terms  and  conditions,  averment  of. — 
If  a  township  is  authorized  to  issue  bonds,  and  does  so,  and  a  person  who  has  purchased  them 
when  circulating  as  commercial  securities  brings  suit  upon  them,  performance  of  the  terms 
and  conditions  which  appear  on  their  face  need  only  be  averred  in  the  declaration  to  make  it 
good  on  demurrer.  (Conditions  preliminary  to  the  issue  of  the  bonds  need  not  be  set  forth,  as 
these  conditions,  if  of  any  avail,  must  be  set  up  by  the  defendant.  Lincoln  v.  Iron  Co.,  13 
Otto,  412. 

§  887.  Breach  of  agreement  to  lease  by  lessor— Allegations  by  lessee.— In  a  declaration 
upon  an  agreement  by  way  of  lease,  by  which  the  lessor  stipulated  to  let  a  farm  from  Janu- 
'  ary  1,  1820,  to  remove  the  former  tenant,  and  that  the  lessee  should  have  the  tenancy  and 
occupation  of  the  farm  from  that  day  free  from  all  hindrance,  the  assignment  ot  breachea 
was  that,  although  specially  requested  on  said  January  1st,  the  defendant  refused  and  neg- 
lected to  turn  out  the  former  tenant,  who  was  then,  or  had  been,  in  the  possession  and  occu- 
pancy of  the  land,  and  to  deliver  possession  thereof  to  the  plaintiff.  This  assignment  is 
sufficient.  It  is  sufficient  that  the  averment  should  state  the  plaintiff's  readiness  and  offer, 
and  his  request  on  January  1st,  generally,  and  not  at  the  last  convenient  hour  of  that  day ; 
and  if  an  averment  of  a  personal  demand  is  made  it  need  not  have  been  on  the  land.  Carroll 
V.  Peake,  1  Pet,  18. 

§888.  Mutilation  of  bond  — Averments  in  declaring  thereon.— If  a  bond  be  mutilated 
by  the  obligee  by  mistake  or  in  fraud  of  the  obligor,  it  may  still  be  declared  on  as  a  deed  by 
making  the  proper  averments  in  the  profert.     United  States  v,  Spalding,*  2  Mason,  478. 

§  889.  Salt  on  bond  —  Matters  more  properly  coming  from  the  other  side  need  not  be 
pleaded. —  It  is  unnecessary  in  declaring  on  a  bond  to  sec  out  in  anticipation  matters  of  de- 
feasance, conditions  subsequent,  and,  in  general,  matters  more  properly  coming  from  the  other 
side.  So  held  in  suit  on  a  bond  to  pay  plaintiff  a  certain  sum  upon  plaintiff  teaching  defend- 
ant a  new  process  of  making  beer.  The  bond  contained  a  stipulation  that  defendant  might 
withdraw  from  the  obligation  by  abandoning  the  process  before  a  fixed  date.  This  was  held 
to  be  a  matter  of  defeasance  and  need  not  be  negatived  by  declaration.  Hammer  v,  Eiauf- 
man,*  3  Bond,  1. 

g  890.  Indebitatus  assumpsit  for  work  and  labor  will  lie,  although  it  be  objected  that 
there  was  a  written  contract  which  might  have  been  declared  on.  Brockett  v,  Hammond,* 
2Cr.  C.  C,  66. 

§  891.  Declaration  on  collector's  bond  which  does  not  identify  his  district  defective. — 
An  official  bond  of  a  collector  of  taxes,  which  does  not  identify  the  district  for  which  the 
officer  is  appointed,  but  simply  recites  that  he  has  been  appointed  collector  of  taxes,  is  void, 
and  a  declaration  on  such  bond  is  defective  and  not  to  be  supplemented  by  evidence.  United 
States  V.  Jackson,*  3  Hughes,  281. 

§  892.  In  Illinois  it  is  necessary  to  annex  to  the  declaration  a  copy  of  any  written  in- 
strnment  sued  on,  and  this  becomes  a  part  of  the  pleadings.     Nauvoo  v.  Ritter,*  7  Otto,  889. 

§  898.  Averment  of  demand  on  a  note. —  In  an  action  against  anindorserupon  a  note  pay- 
able at  a  particular  bank  the  declaration  must  show  that  demand  was  made  at  that  bank. 
United  States  Bank  v.  Smith,*  11  Wheat.,  171. 

§  894.  Where,  however,  the  bank  in  question  is  the  holder  of  the  note,  and  plaintiff  in  the 
suit,  an  allegation  that  the  note  was  presented  to  the  maker  and  payment  refused,  under 
which  competent  evidence  of  a  demand  was  introduced,  is  sufficient  to  sustain  a  verdict. 

Ibid. 

§  395.  Where  a  note  is  payable  at  a  particular  bank,  the  declaration,  in  an  action  againai 
the  indorser,  must  aver  demand  at  that  bank.    The  Bank  v.  Smith,*  2  Cr.  C.  C,  819. 

§  398.  In  an  action  against  the  maker  of  a  note  it  is  not  necessary  to  allege  that  payment 
was  demanded  at  the  place  where  the  note  was  made  payable ;  if  the  defendant  was  ready  at 
the  time  and  place,  and  offered  to  pay,  that  is  matter  of  defense  to  be  pleaded  and  proved. 
Kendall  v.  Badger,*  McAl.,  523. 

§  397.  Where  a  note  is  made  payable  at  a  particular  place,  omission  to  aver  this  fact  in 
the  declaration  is  fatal.    Sebree  v.  Dorr,  9  Wheat,  558. 

§  898.  An  action  was  instituted  in  the  federal  circuit  court  of  Mississippi  on  a  promissory 
note  dated  at  and  payable  in  New  York.  The  declaration  omitted  to  state  the  place  at  which 
the  note  was  payable,  and  that  a  demand  of  payment  had  been  made  at  that  place.  The 
court  held  that  to  maintain  an  action  against  the  drawer  of  a  promissory  note  or  bill  of  ex- 
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change,  payable  at  a  particular  place,  it  is  not  necessary  to  aver  in  the  declaration  that  the 
note  when  due  was  presented  at  the  place  for  payment  and  was  not  paid ;  but  the  place  of 
payment  is  a  material  part  in  the  description  of  the  note,  and  must  be  set  out  in  the  declara- 
tion.   Covington  v,  Comstock,  14  Pet.,  48. 

§  399.  Notice  to  indorsee  of  note~  ATernient  of.— In  an  action  against  the  indorser  of  a 
note,  an  averment  that  due  notice  of  non-payment  was  given  indorser  is  a  sufficient  averment 
of  notice.    Dwight  v.  Wing,*  2  McL.,  580. 

§  400.  When  a  promissory  note  runs  to  any  one  of  several  payees,  a  declaration  by  one  of 
these,  describing  the  note  as  given  to  him,  is  good.     Spaulding  v.  Evans,*  2  McL.,  139. 

§401.  Promissory  note  — Consideration,  averment  of.— A  count  upon  the  indorsement 
of  a  promissory  note  not  payable  to  order,  without  averring  a  consideration  for  the  indorse- 
ment, is  bad  in  Virginia.    Janney  v,  Gtoiger,  1  Cr.  C.  C,  547. 

§  402.  Notice  to  indorser  of  bili  of  exchange,  averment  of.—  In  an  action  of  debt  against 
the  indorser  of  a  bill  of  exchange,  under  the  statute  of  Virginia,  it  is  necessary  that  the  dec- 
laration should  aver  notice  of  protest  for  non-payment.    Slacum  v.  Pomery,  6  Cr.,  221. 

§  408.  Foreign  bill  —  Averment  of  protest.—  Where  the  action  is  on  the  protest  of  a 
foreign  bill  for  non-payment,  an  averment  of  protest  for  non-acceptance  is  unnecessary. 
Brown  v.  Barry,  8  DaL,  365. 

g  404.  Note  — Demand  on  drawer,  allegation  of,  when  necessary.— In  an  action  against 
the  assignor  or  guarantor  of  a  note,  demand  on  the  drawer,  when  it  became  due,  should  be 
alleged  in  the  declaration.    January  v.  Duncan,  3  McL.,  19. 

§  405.  A  declaration  on  a  promissory  note  in  accordance  with  the  New  York  code  is  not 
safflcient  in  the  federal  conrts  in  New  York ;  a  demand  for  the  amount  of  the  note,  with 
interest,  is  not  a  claim  for  damages,  which  is  necessary  in  a  declaration  in  aaauinjpsit.  Brown- 
son  t?.  Wallace,*  4  Blatch.,  465. 

g  406.  Consideration-  Sufficient  allegation  of.—  A  declaration  on  a  bill  of  exchange  al- 
leging that  it  was  drawn  in  consideration  that  plaintiff  had,  at  defendant's  request,  trans- 
ported goods,  etc.,  is  good  on  demurrer,  though  not  alleging  that  the  goods  were  the  property 
of  defendant.    Railroad  Co.  v,  Thompson,  2  Bond,  296. 

§  407.  Declaration  on  note  mnst  allege  note  to  be  doe.-  A  declaration  which  states  that 
the  plaintiff  '*hasoause  of  action  against  the  defendant,  and  expects  to  recover  judgment 
for  a  certain  sum  as  per  promissory  note  he  holds  against  him  for  said  sum,  dated,"  etc.,  is 
defective  because  it  does  not  state  that  the  note  was  due,  nor  can  that  fact  be  implied  from 
the  declaration.    Williams  v.  Knighton,*  1  Oreg.,  234. 

§  408.  Note  —  Averment  of  delivery  to,  and  title  in,  plaintilf.—  In  a  suit  upon  a  note  an 
averment  in  the  declaration  that  the  defendant  *'  made  his  promissory  note  in  writing,  and 
thereby  promised  to  pay  the  plaintiff,"  etc.,  is  sufficient  averment  of  delivery  to,  and  title  in, 
the  plaintiff  to  be  good  on  demurrer.    Moss  v.  Cully,*  1  Oreg.,  147. 

§  409.  Note  payable  to  agent— Averment  of  indorsement  by  snch  agent.— A  declaration 
upon  a  note  payable  to  A.,  and  averring  that  A.,  '*  acting  by  authority,  and  as  agent  of  said 
defendant,  indorsed  the  said  note  for  and  in  behalf  of  the  said  defendant  by  writing  thereon 
the  name  of  him,  the  said  A.,  as  agent  of  the  said  defendant,"  should  also  aver  that  the  note 
was  made  payable  to  the  said  A.,  as  the  agent,  and  for  and  in  behalf  of  the  said  defendant, 
otherwise  the  note  will  not  appear  to  be  indorsed  by  the  said  A.  in  the  character  in  which  it 
was  made  payable  to  him,  and  so  no  title  in  the  plaintiff.  Wilson  v.  Porter,  2  Cr.  C.  C,  458. 
g  410.  An  averment  in  a  declaration  that  A.,  by  B.,  made  a  certain  bill  is  sufficient. 
Sherman  o.  Comstock,  2  McL. ,  19. 

§  411.  Notice  to  drawer  of  check  of  non-payment  —  Averment  of.— The  holder  of  a  check 
must  give  notice  to  the  drawer  if  payment  b^  the  bank  be  refused,  and  a  declaration  on  such 
an  instrument  is  defective  if  notice  be  not  averred.    Ibid. 

§412.  Notice  to  guarantor  of  dishonor  of  note  —  Averment.— As  notice  of  dishonor  is 
necessary  to  give  a  right  of  action  against  a  guarantor  of  a  promissory  note,  the  declaration 
must  aver  that  it  was  given.     Lewis  v.  Brewster,  2  McL.,  21. 

§  418.  Averment  of  excnse  for  not  giving  notice.—  Where  there  is  an  excuse  for  the  want 
of  notice  of  the  dishonor  of  a  note  it  should  be  stated  in  the  declaration.    Ibid, 

§414*  Joint  note  — Snit  against  survivors  —  Averment  of  non-payment.— An  assignee 
may  bring  suit  against  the  survivors  of  one  who  executed  a  joint  note  in  his  own  name,  witn- 
out  alleging  in  the  declaration  that  deceased  failed  to  pay  the  same.  Silver  v,  Henderson,  3 
McL.,  165. 

g  415.  An  averment  that  the  note  was  assigned  on  the  day  or  at  the  time  of  its  execntion 
is  sufficient.    Ibid, 

§  416.  Averment  that  note  is  equivalent  to  sealed  instrament,  by  law  of  state  where 
made,  will  not  affect  recovery  thereon  in  another  state  where  the  law  is  different- 
Action  of  debt  brought  by  the  United  States  Bank  upon  a  promissory  note  made  in  the  state  of 
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Kentucky,  dated  June  35.  1822.  whereby,  sixty  days  after  d^,  C,  V.  &  Co.,  as  principals, 
and  D.  C,  8.,  and  D.,  the  defendant,  as  sureties,  promised  to  pay  jointly  and  severally  to  the 
order  of  the  president,  directors  and  company  of  the  United  States  Bank,  $12,877,  negotiable 
and  payable  at  the  office  of  discount  and  deposit  of  said  bank  at  Louisville,  Kentucky,  value 
received,  with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum  thereafter,  if  not  paid 
at  maturity;  The  declaration  contained  five  counts.  The  fourth  count  stated  that  the  prin- 
cipal and  sureties  *'  made  their  other  note  in  writing."  etc.,  and  thereby  promised,  etc.  (follow- 
ing the  language  of  the  note),  and  then  proceeded  to  aver  **that  the  said  note  in  writing,  so  as 
aforesaid  made,  at,  etc.«  was  and  is  a  writing  without  seal,  stipulating  for  the  payment  of 
money ;  and  that  the  same,  by  the  law  of  Kentucky,  is  placed  upon  the  same  footing  with 
sealed  writings  containing  the  same  stipulations,  receiving  the  same  consideration  in  all 
courts  of  justice,  and,  to  all  intents  and  purposes,  having  the  same  force  and  effect  as  a  writ- 
ing under  seal ;  '*  and  then  concluded  with  the  usual  assignment  of  the  breach  by  non-payment 
of  the  note.  The  fifth  count  differed  from  the  fourth  principally  in  alleging  '*that  the  princi- 
pal and  sureties,  by  their  certain  writing  obligatory,  duly  executed  by  them  without  a  seal, 
bearing  date,  etc.,  and  here  shown  to  the  court,  did  promise,**  etc^,  and  containing  a  like  aver- 
ment with  the  fourth  of  the  force  and  effect  of  such  an  instrument  by  the  laws  of  Kentucky. 
The  defendant  demurred  generally  to  the  fourth  and  fifth  counts,  and  the  district  court  sus- 
tained the  demurrer.  By  the  court:  We  are  of  opinion  that  the  fourth  and  fifth  counts  are, 
on  demurrer,  good,  and  that  the  judgment  of  the  court  below  as  to  them  was  erroneous.  They 
set  out  a  good  and  sufficient  cause  of  action  in  due  form  of  law,  and  the  averment  that  the 
contract  was  made  in  Kentucky,  and  that  by  the  laws  of  that  state  it  has  the  force  and  effect 
of  a  sealed  instrument,  does  not  vitiate  the  general  structure  of  those  counts,  founding  a  right 
of  action  on  the  note  set  forth  thereon.'  At  most  they  are  surplusage,  and  do  not  impair  the 
legal  liability  of  the  defendants  as  asserted  in  the  other  parts  of  those  counts.  Bank  of  the 
United  States  v,  Donnally,  8  Pet,  861. 


d.  Statutes. 

Summary  —  Conclusion  of  declaration  for  penalty,  §  417. —  Declaration  under  act  of  Janu- 
ary 9,  1808,  §  418. —  MuQoindery  when  cured  by  verdict,  §  419. —  Penalty  given  to  the  person 
suing  therefor  not  to  be  sued  for  by  more  than  one  person,  §  420. —  Declaration  under 
statute  imposing  penalty  for  charging  excessive  fare,  §  421, —  Declaration  under  statute 
enforcing  right  of  citizens  to  vote,  §§  422, 428. —  Fraud,  when  necessary  to  be  alleged,  must 
appear  in  declaration,  %  424. 

§417.  A  declaration  to  recover  a  statutory  penalty,  concluding  contrary  to  the  law  in  such 
oase  made  and  provided,  is  bad  on  error.  The  conclusion  should  have  been  contrary  to  the 
statute.    Smith  v.  United  States,  §§  425-127. 

§  418.  In  an  action  for  a  penalty  under  act  of  January  9,  1808,  it  is  not  necessary  to  allege 
that  neither  vessel  nor  cargo  could  be  seized.    Ibid. 

%  419.  If  two  good  causes  of  action  are  shown  in  the  declaration,  but  only  one  penalty  is 
sought,  the  error  will  be  cured  by  verdict.    Ibid. 

%  420.  Where  an  act  of  congress  gives  a  penalty  for  violation  of  law  to  the  person  who  shall 
sue  for  the  same,  an  action  for  this  purpose  in  the  name  of  more  than  one  person  is  not  au- 
thorized.   Ferrett  v.  AtwiU,  g§  428-481. 

§  421.  A  claim  against  a  railroad  company  for  a  statutory  penalty  for  charging  excessive 
fare  muat  identify  the  statute  relied  upon,  and  must  distinctly  allege  facts  enough  to  show 
conclusively  that  the  statute  has  been  violated.    Sullivan  v.  Railroad  Co.,  §§  432-484^ 

g  422.  A  declaration  under  act  of  1870,  enforcing  the  right  of  citizens  to  vote,  must  allege 
that  the  plaintiff  was  a  citizen ;  that  he  was  otherwise  qualified  to  vote ;  that  defendant  re- 
fused or  knowingly  omitted  to  give  plaintiff  an  opportunity  to  become  qualified  to  vote,  and 
that  such  refusal  or  omission  was  on  account  of  the  race,  color  or  previous  condition  of  servi- 
tude of  plaintiff.    McKay  v.  Campbell,  gg  485^89. 

g  428.  A  declaration  under  the  act  of  1870,  to  enforce  the  right  of  citizens  to  vote,  mast 
show  that  plaintiff  was  prevented  from  voting  either  by  force,  bribery,  threats,  intimidation 
or  similar  means.  It  will  not  be  sufficient  to  allege  that  defendant  prevented  him  by  unlaw- 
fully deciding  against  his  right  to  vote.    Seeley  v.  Koox,  §§  440-442. 

§  424.  Under  a  statute  prohibiting  suit  against  an  administrator  pending  proceedings  in 
the  probate  court,  unless  negligence  or  fraud  be  alleged,  such  negligence  or  fraud  must  be 
alleged  in  the  declaration,  and  it  will  not  be  sufficient  if  it  appear  in  the  replication.  Walker 
v.  Johnson,  §§  443-446. 

[Notes.—  See  §g  447-483.] 
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SMITH  V.  UNITED  STATES. 
(Circuit  Court  for  Massachusetts:  1  Qallison,  260-268.     1812.) 

Statement  of  Facts. —  This  also  was  an  action  of  debt  for  the  penalty  of 
the  double  value,  under  the  embargo  law,  and  was  in  many  respects  similar  to 
the  preceding  case.    The  declaration  was  as  follows : 

''  Joseph  Smith  was  attached  to  answer  to  the  United  States  of  America  in 
a  plea  of  debt,  for  that  during  the  continuance  of  a  certain  act  of  the  United 
States,  entitled  ^  An  act  laying  an  embargo  on  all  ships  and  vessels  in  the 
ports  and  harbors  of  the  United  States,'  and  of  the  several  acts  supplementary 
thereto,  to  wit,  on  the  28th  day  of  February  now  last  past,  a  certain  schooner 
or  vessel  called  the  Traveller,  whereof  the  said  Joseph  was  then  owner,  agent, 
freighter  and  factor,  did  depart  from  a  port  of  the  United  States,  to  wit,  the 
port  of  Gloucester,  in  the  district  aforesaid,  without  a  clearance  or  permit; 
and  departing  as  aforesaid,  and  whilst  the  said  Joseph  was  owner,  agent, 
freighter  and  factor  as  aforesaid,  to  wit,  between  the  said  2Sth  day  of  Febru- 
ary and  the  1st  day  of  March  then  next  following,  the  said  schooner  did  pro- 
ceed to  some  foreign  port  or  place  in  the  West  Indies  and  to  Halifax  in  the 
province  of  Kova  Scotia,  with  a  cargo  of  fish,  soap  and  candles  and  other 
American  produce,  contrary  to  the  law  in  such  case  made  and  provided^  and  that 
neitfier  the  said  vessel  nor  cargo  has  been  seised;  whereby,  and  by  force  of  said 
law,  the  said  Joseph  hath  forfeited  to  the  uses  therein  specified  a  sum  of  money 
equal  to  double  the  value  of  the  said  vessel  and  cargo  aforesaid.  And  the 
United  States  do  aver  that  the  sum  of  $2,400  is  a  sum  equal  to  double  the  value 
of  the  vessel  and  cargo  aforesaid,  and  that  the  said  Joseph  hath  forfeited  the 
said  sum  of  $2,400,  and  an  action  hath  accrued  to  the  United  States  to  have 
and  recover  the  aforesaid  sum  accordingly.  Of  all  which  the  said  Joseph  hath 
had  due  notice;  yet,  though  often  requested,  he  hath  not  paid  said  sum  nor 
any  part  thereof,  but  detains  it." 

Upon  nil  debet  pleaded  and  issue  joined  a  verdict  was  returned  for  the 
United  States  in  the  following  form: 

^^  The  jury  find  that  Joseph  Smith,  Jr.,  is  indebted  to  the  United  States  in 
the  sum  of  $400.  Fitch  Hall,  Foreman." 

The  following  errors  were  assigned : 

1st.  That  the  offense  supposed  in  said  declaration  to  have  been  committed 
is  not  therein  alleged  to  have  been  committed  against  the  form  of  any  statute 
or  statutes,  act  or  acts,  not  being  an  offense  at  common  law. 

2d.  That  two  distinct  offenses,  for  each  of  which  a  penalty  is  provided  by 
statute,  are  joined  in  one  count  as  containing,  together,  only  one  offense. 

3d.  That  it  is  not  alleged  in  said  declaration  that  the  said  vessel  and  cargo 
had  not  and  could  not  theretofore  have  been  seized  for  the  offense  in  said  dec- 
laration supposed  to  have  been  committed. 

4th.  That  it  is  alleged  in  said  declaration  that  the  complainant  forfeited,  to 
the  uses  specified  in  a  law  in  such  cases  made  and  provided,  a  sum  equal  to 
double  the  value  of  the  vessel  and  cargo;  but  it  is  not,  as  by  law  it  ought 
to  have  been,  therein  alleged  to  whom,  or  to  whose  use,  or  to  what  uses,  or  by 
what  particular  law,  said  sum  was  so  forfeited. 

5th.  That  it  is  not  expressed  in  the  verdict,  as  by  law  it  ought  to  have  been, 
whether  the  sum  which  the  jury  found  the  said  Smith  owed  to  the  United 
States  was  double  the  value  of  the  vessel  and  cargo,  or  only  the  single  value 
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thereof,  by  reason  of  which  uncertainty  no  judgment  could  legally  be  ren- 
dered thereon  by  the  court. 

6th.  That  the  original  writ  was  sued  out  in  the  name  of  the  United  States 
of  America,  but  the  verdict  was  returned  and  judgment  rendered  for  the 
United  States,  and  not  for  the  United  States  of  America. 

§  435,  A  count  concluding  "  contrary  to  the  law  in  such  case  made  and  pro- 
vided^- does  not  conclude  against  the  form  of  any  statute  and  is  had  on  errvr. 

Opinion  by  Stoby,  J. 

The  first  error  assigned  is,  in  effect,  that  a  conclusion  "  contrary  to  the  law 
in  such  case  made  and  provided  "  is  not  a  conclusion  against  the  form  of  any 
statute;  and  if  not,  then,  upon  acknowledged  principles,  the  judgment  ought 
to  be  reversed. 

The  objection  savors  a  good  deal  of  technical  nicety,  but  as  this  is  a  penal 
action,  if  it  be  well  founded  in  law  the  plaintiff  in  error  ought  to  have  the  full 
benefit  of  it.  At  the  argument  no  authority  precisely  in  point  was  produced, 
and  the  objection  therefore  was  endeavored  to  be  supported  upon  the  general 
rale  and  upon  the  meaning  of  the  word  "  law."  It  is  true  that  in  12  Mod.,  52, 
Mr.  Justice  Eyre  is  made  to  say  that  no  words  will  supply  the  want  of  contra 
formam  statuti,  and  he  cited  Cro.  Jac,  142.  The  case  in  Cro.  Jac.  was  where 
the  conclusion  was  against  the  form  of  a  statute,  when  the  action  depended 
upon  statutes.  And  in  the  case  before  the  court,  in  12  Mod.,  52,  the  opinion, 
if  it  meant  to  aver  that  no  circumlocation  would  be  suf&cient,  is  at  most  but 
an  obiter  dictum,  not  necessary  to  the  decision  of  that  case.  The  other  authori- 
ties cited  at  the  bar  prove  no  more  than  the  general  principle  that  there  must 
in  effect  be  a  conclusion  against  the  form  of  the  statute,  but  do  not  decide 
what  the  form  of  the  allegation  should  be.  1  Saund.,  135,  n. ;  1  Chitty,  PL, 
358 ;  Doct.  PI.,  332. 

We  are  left  then  to  consider  the  interpretation  of  the  expressions  used  in  the 
declaration.  In  an  enlarged  sense,  without  doubt,  the  word  "  law  "  may  in- 
clude positive  as  Avell  as  common  law,  but  in  technical  precision  the  word 
"  law  "  is  usually  restrained  to  the  common  law,  and  other  words,  as  "  statute 
or  act,"  are  applied  to  legislative  provisions.  Now  the  common  law  is,  with- 
out doubt,  as  much  '^made  and  provided"  as  the  statute  law,  and  therefore 
proprio  vigore  the  expression,  "law  made  and  provided,"  does  not  necessarily 
imply  a  public  act  of  the  legislature. 

I  find  on  examination  that  this  very  point  was  before  the  supreme  court  of 
this  state  in  Comth  v.  Jesse  Morse,  2  Mass.,  138.  The  conclusion  in  that  case 
was,  "against  the  peace  of  the  commonwealth,  and  the  law  in  such  case  made 
and  provided,"  and  the  court  said  that  the  indictment  did  not  conclude  against 
any  statute. 

It  is  of  great  consequence  in  a  public  view  to  preserve  the  accuracy  of 
pleadings.  Every  relaxation  induces  a  new  irregularity,  and  brings  numer- 
ous and  embarrassing  questions  before  the  court.  The  opinion  of  the  highly 
respectable  court  which  I  have  cited  is  entitled  to  great  weight;  and  as  I 
think  it  stands  confirmed  by  the  general  current  of  authority,  as  to  the  gen- 
eral principle,  and  is  shaken  by  no  opposing  adjudication,  I  concur  on  the 
present  occasion. 

§  426.  If  two  causes  of  action  are  declared  on,  and  only  one  penalty    is 

sought,  the  error  is  cured  hy  verdict. 

As  to  the  second  error,  I  do  not  think  it  well  founded.    If  two  good  causes 
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of  action  are  shown  in  the  declaration,  and  only  one  penalty  is  sought,  I  do 
not  see  how  it  can  vitiate  the  title  to  a  recovery.  The  party  may  thereby  have 
imposed  upon  himself  unnecessary  proofs,  or  exposed  himself  to  the  sugges- 
tion of  inartificial  pleading;  but  it  is  sufficient  for  the  court  if  a  good  title  any- 
where appear  on  the  face  of  the  declaration.  This  is  not  denied  in  the  present 
case. 

§  427.  In  an  action  for  a  penalty  under  the  act  of  Janua/ty  P,  1808^  it  is  not 
necessary  to  aver  that  neither  the  vessel  nor  the  cargo  cdiUd  he  seized. 

As  to  the  third  error,  the  counsel  for  the  plaintiff  in  error  have  argued  that 
the  declaration  ought  to  have  averred  "  that  neither  the  vessel  nor  the  cargo 
could  have  been  seized  for  the  offense  aforesaid ; "  for  that,  upon  the  true 
construction  of  the  statute,  the  United  States  have  not  an  election  to  seize  the 
property  or  to  proceed  for  the  penalty,  but  are  limited  to  a  suit  against  the 
property,  if  within  their  jurisdiction.  And  I  think,  npon  the  authority  of  The 
United  States  v.  The  Brig  Eliza,  decided  at  last  February  term,  this  is  to  be 
considered  as  the  true  construction  of  the  third  section  of  the  statute  (Act  9tb 
Jan.,  1S08,  ch.  8),  on  which  this  prosecution  is  founded.  But  it  does  not  fol- 
low that  the  present  allegation  is  not  sufficient.  It  is  stated  in  the  terms  of 
the  statute,  and  if  the  property  was  within  the  United  States  and  might  have 
been  seized,  it  was  a  good  matter  of  defense  at  the  trial  under  the  general 
issue,  and  after  verdict  the  inaccuracy,  if  any,  would  be  cured.  It  is  a  general 
rule,  ^'  that  wheresoever  it  may  be  presumed  that  anything  must  of  necessity 
be  given  in  evidence,  the  want  of  mentioning  it  in  the  record  will  not  vitiate 
it  after  a  verdict."  T.  Eaym.,  487.  And  this  rule  extends  to  actions  upon 
penal  statutes.  Hab.,  78;  Carth.,  304.  It  would  be  but  a  little  defectively 
set  forth,  and  upon  this  ground  the  court  proceeded  against  the  first  error  in. 
Frederick  v.  Lookup,  4  Burr.,  2018,  and  against  the  third  and  fourth  errors  in 
Lee  V.  Clarke,  2  East,  333.  But  I  consider  the  averment  is  sufficient,  even  on 
special  demurrer,  and  that  the  fact  relied  on  would  be  a  proper  matter  to 
come  from  the  other  party  by  way  of  defense.  5  T.  R,  83 ;  2  Leon.,  5.  In 
general,  it  is  sufficient  to  remain  a  suit  upon  a  statute  that  the  case  is  brought 
within  the  terms  of  it.  The  case  of  Spiers  v,  Parker,  1  T.  R,  141,  is  clearly 
distinguishable.  It  was  there  held  that  if  the  enacting  clause,  which  creat^ 
an  offense,  contains  exceptions,  such  exceptions  must  be  negatived  by  the 
plaintiff  in  his  declaration  for  the  penalty.  In  that  case  the  exceptions  were 
not  negatived,  and  the  declaration  did  not  therefore  contain  within  its  terms 
sufficient  allegations  to  show  that  the  penalty  had  accrued. 

The  fourth  and  sixth  errors  have  been  disposed  of  in  the  case  of  Sears,  Jr., 
V.  United  States  [1  Gall.,  257]. 

The  fifth  error  was  overruled  in  Cross  in  error  v.  The  United  States,  at  May 
term,  1812. 

On  the  whole,  for  the  first  error  I  reverse  the  judgment  of  the  district  court. 

FERRETT  v.  ATWILL. 
(Circuit  Ck>urt  for  New  York:  1  BUtcliford»  151-158.    1846.) 

Statement  of  Facts. —  The  plaintiffs  brought  eleven  suits  against  the  de- 
fendant for  violation  of  the  copyright  act  of  February  3, 1831,  in  a  pablioa- 
tion  with  an  imprint  of  a  copyright,  whereas  he  had  no  copyright. 

Demurrers  were  filed  by  defendant  to  each  suit. 
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Opinion  by  Betts,  J. 

The  decision  of  the  court  in  this  case  being  limited  to  two  points,  we  do 
not  consider  it  proper  to  discuss  the  other  questions  involved  in  the  pleadings, 
and  argued  at  length  by  the  counsel;  and  our  judgment  being  peremptory 
against  the  action,  an  attempt  now  to  settle  the  other  points  presented  by  the 
case  will  not,  as  if  an  amendment  were  allowed,  tend  to  abridge  litigation  or 
to  aid  the  parties  in  the  disposition  of  the  cause. 

The  declaration  contains  two  counts,  each  of  which  demands  a  distinct  pen- 
alty of  $100.  The  first  count  charges  that  the  defendant,  on  the  1st  of  Jtily, 
1845,  at  New  York,  published  a  iniLaical  compodtion^  called  '^Alethia  WaltZj'^ 
and  falsely  inserted  therein  and  impressed  upon  the  face  thereof  the  words: 
"  Entered  according  to  act  of  congress,"  etc.,  without  having  at  the  time  legally 
acquired  the  copyright  of  the  said  musical  composition.  The  second  count 
alleges  that  the  defendant,  at  the  time  and  place  aforesaid,  published  a  volume 
of  mxisicy  called  ^'Alethia  Waltz^'*  and  falsely  inserted  therein  and  impressed 
upon  the  title  thereof  the  words :  "  Entered  according  to  act  of  congress,"  etc., 
without  having  at  the  time  legally  acquired  the  copyright  of  the  said  volume 
of  music. 

§  428.  An  action  for  a  penalty^  imposed  hy  act  of  congresSy  and  given  to  the 
person  who  shall  sice  for  the  same^  cannot  he  hrought  in  the  name  of  more  than 
one  person. 

The  defendant  demurs  to  the  declaration,  and,  in  connection  with  the  gen- 
eral demurrer,  assigns  various  causes  of  demurrer,  only  one  of  which  is  passed 
upon  by  the  court,  to  wit,  that  the  action  is  brought  by  two  persons  jointly, 
for  themselves  and  the  United  States  of  America.  Some  exceptions  were 
taken  to  the  sufficiency  in  form  of  the  special  demurrer,  but  we  do  not  regard 
the  question  as  material,  the  objection  to  the  declaration  being  good  on  gen- 
eral demurrer;  because  the  right  of  action,  if  any,  is  under  the  statute,  and 
the  declaration  must  show  that  the  party  suing  is  competent  to  maintain  the 
suit.  Almy  v:  Harris,  5  Johns.,  175.  The  decision,  accordingly,  rests  upon 
this,  that  the  act  of  congress  does  not  authorize  an  action  in  the  name  of  seo- 
eral  persons  and  the  United  States  for  the  recovery  of  the  penalties  incurred 
by  its  violation. 

The  provisions  governing  the  question  are  contained  in  the  eleventh  section 
of  the  act,  which  enacts  "  that,  if  any  person  or  persons,  from  and  after  the 
passing  of  this  act,  shall  print  or  publish  any  book,  map,  chart,  musical  com- 
position, print,  cut  or  .engraving,  not  having  legally  acquired  the  copyright 
thereof,  and  shall  insert  or  impress  that  the  same  hath  been  entered  according 
to  act  of  congress,  or  words  purporting  the  same,  every  person  so  offending 
shall  forfeit  and  pay  $100;  one  moiety  thereof  to  the  person  who  shall  sue 
for  the  same,  and  the  other  to  the  use  of  the  United  States,  to  be  recovered 
by  action  of  debt,  in  any  court  of  record  having  cognizance  thereof." 

In  actions  directly  upon  a  statute,  or  on  Bights  derived  from  a  statute,  the 
party  prosecuting  must  allege,  and  consequently  prove,  every  fact  necessary  to 
make  out  his  title  to  the  thing  demanded,  and  his  competency  to  sue  for  it. 
Com.  Dig.,  Action  on  Stat.,  A.,  1,  2,  3,  and  Pleader,  ch.  76.  An  informer  can- 
not support  an  action  unless  there  be  an  express  provision  in  the  statute  en- 
abling him  to  sue.  Rex  v.  Malland,  2  Stra.,  828 ;  Fleming  v.  Bailey,  5  East^ 
813.  And  if  the  statute  creating  the  penalty,  and  bestowing  it  upon  the  in- 
former, does  not  give  the  mode  of  proceeding,  he  is  bound  to  set  forth  the 
special  matter  upon  which  the  right  of  action  arises,  and  allege  and  prove  in 
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what  way  the  penalty  vests  in  him.  Cole  v.  Smith,  4  Johns.,  193;  Bigelow  v. 
Johnson,  13  Johns.,  428;  Smith  v,  Merwin,  15  Wend.,  184;  Fairbanks  v.  An- 
trim, 2  N.  H.,  105 ;  Ellis  v.  Hall,  2  Aik.,  41.  The  doctrine  in  effect  is  applica- 
ble to  actions  founded  upon  statutes  other  than  for  penalties;  for,  when  a 
statute  is  made  to  remedy  any  mischief  or  grievance,  or  to  bestow  any  interest 
or  right  upon  an  individual,  the  mode  of  remedy,  when  one  is  designated  by 
it,  must  be  exactly  followed.  Stowell  v.  Flagg,  11  Mass.,  364;  Stevens  v.  The 
Proprietors  of  the  Middlesex  Canal,  12  Mass.,  466.  And  if  the  form  of  rem- 
edy is  not  pointed  out,  and  the  law  supplies  one  by  implication,  the  plaintiff 
most  aver  and  prove  every  fact  necessary  to  show  the  existence  of  the  right 
in  him  under  the  statute.  Bigelow  v.  The  Cambridge  and  Concord  Turnpike 
Co.,  7  Mass.,  202;  Bigelow  v.  Johnson,  13  Johns.,  428.  We  think,  under  these 
well  established  rules  of  law,  that  the  two  plaintiffs  prosecuting  this  action  do 
not  oome  within  and  satisfy  the  provisions  of  the  statute  giving  the  penalty 
"  to  the  person  who  shall  sue  for  the  same." 

§  439.  Distinctwn  between  jmrnlty  given  to  a  common  informer  and  one  given 
to  the  person  aggrieved. 

There  is  a  manifest  distinction  between  giving  a  penalty  i^o  a  common  in- 
former, and  imposing  one  for  the  benefit  of  the  person  aggrieved  by  the  viola- 
tion of  the  statute.  In  the  latter  case  the  term  person  might  justly  be  regarded 
as  comprehending  everyone  affected  by  the  injury;  because  the  design  of 
such  enactment  must  be  to  give  a  remedy  co-extensive  with  the  mischief  or 
grievance  provided  against.  This  consideration  has  no  relation  to  positive 
penalties  established  as  sanctions  of  the  law,  and  not  intended  to  recompense 
individuals  because  of  their  particular  injuries. 
§  430.  Penal  laws  must  he  strictly  construed. 

The  language  of  the  statute  is  to  be  particularly  adhered  to  in  the  construc- 
tion of  penal  laws,  and,  when  it  has  a  natural  and  plain  meaning,  an  artificial 
OP  forced  one  is  not  to  be  adopted.  1  Bl.  Com.,  88;  Dwarr.  on  Stat.,  707,  711 ; 
Van  Valkenburgh  v.  Torrey,  7  Cow.,  252.  Courts  will  not  give  an  equitable 
construction  to  a  penal  law,  even  for  the  purpose  of  embracing  cases  clearly 
within  the  mischief  intended  to  be  remedied.  United  States  v.  Sheldon,  2 
Wheat.,  119;  Myers  v.  Foster,  6  Cow.,  567;  Daggett  v.  State,  4  Conn.,  61. 
They  sedulously  limit  the  action  of  penal  statutes  to  the  precise  cases  described 
in  them,  and  reject  an  interpretation  tending  to  comprehend  matters  not 
named  by  the  legislature,  although  analogous.  The  authorities  cited  are  ex- 
plicit to  this  point,  and  are  in  unison  with  numerous  others,  English  and 
American.  Cone  v.  Bowles,  1  Salk.,  205;  Eeniger  v.  Fogossa,  1  Plow.,  17; 
Fleming  v.  Bailey,  5  East,  313. 

The  privilege  of  claiming  or  enforcing  a  penalty  is  one  of  statutory  appoint- 
ment, and  must  be  construed  with  like  strictness.  In  an  action  by  husband 
and  wife  against  executors,  to  recover  a  penalty  imposed  by  statute  for  not 
proving  a  will  within  a  fixed  period,  one-half  of  the  penalty  being  given  to 
the  plaintiff  and  the  other  to  the  legatees,  and  the  wife  being  a  legatee,  it  was 
held  by  the  supreme  court  of  Massachusetts  that  the  suit  could  not  be  main- 
tained in  the  name  of  husband  and  wife,  the  action  being  a  popular  one,  and 
there  being  no  joint  interest  in  the  verdict.  Hill  v.  Davis,  4  Mass.,  137.  The 
doctrine  was  still  more  fully  and  explicitly  declared  in  a  later  case  in  that 
court,  in  which  it  was  held  that  several  persons  could  not  unite  in  a  qui  tarn 
action  as  informers,  the  right  to  sue  in  such  case  resting  upon  the  express 
provisions  of  the  statute.    Vinton  v.  Welsh,  9  Pick.,  87.    When  the  penalty 
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is  given  to  any  person  or  persons^  a  corporation  aggregate  cannot  sue  for  it 
1  Kyd  on  Corp.,  218;  The  Weavers'  Co.  v,  Forrest,  2  Stra.,  1241,  margin. 
Hammond,  in  bis  Treatise  on  Parties  (48),  says :  "  It  seems  two  cannot  join 
as  common  informers  in  a  penal  action,  unless  specially  allowed  by  statute." 

The  plain  language  and  sense  of  the  statute  under  consideration  restrict  the 
right  of  action  to  a  single  person ;  and  we  should  not  be  disposed,  on  general 
principles,  to  enlarge  its  operation,  so  as  to  encourage  associations  of  indi- 
viduals in  instituting  and  conducting  penal  actions,  the  nature  of  those  actions 
in  our  opinion  exacting  a  rigorous  adherence  to  the  terms  of  the  law. 

Judgment  is  accordingly  rendered  in  this  case  for  the  demurrant,  with  costs; 
and  the  same  judgment  is  rendered  in  the  ten  other  suits  between  the  same 
parties  on  like  pleadings. 

[Questions  arose  as  to  five  items  in  taxation  of  costs.  The  second  item 
was  a  charge  for  a  rule  to  declare,  and  for  services  in  obtaining  security  for 
costs.  The  third  item  was  for  perusing  demurrer  by  counsel.  The  fourth 
was  a  charge  for  a  rule  to  join  in  demurrer.] 

§  431.  Questions  as  to  allowance  of  costs. 

Opinion  by  Nelson,  J. 

1.  The  second  set  of  charges  for  putting  in  special  bail  should  have  been  stricken 
out,  because  they  were  incurred  by  the  neglect  of  the  defendant  in  not  caus- 
ing the  bail  first  put  in  to  justify  and  for  his  own  benefit.  2.  The  defendant's 
attorney  is  not  entitled  to  a  separate  charge  in  each  suit  for  the  services  em- 
braced in  this  item.  The  settled  practice  is  against  the  allowance.  Jackson 
u  Keller,  18  Johns.,  310;  Schermerhorn  v.  Noble,  1  Denio,  682.  3.  This  item 
is  taxable  in  each  suit.  Eule  27,  C.  C.  IT.  S.  4.  It  is  urged  that  this  item 
is  distinguishable  from  the  second,  because  there  was  a  separate  rule  in  each 
suit.  But  the  principle  is  the  same,  and  has  been  so  held  since  the  case  of 
Jackson  v,  Clark,  4  Cow.,  532.  There  can  be  but  one  charge  for  the  service, 
as  respects  attorney's  fees.  5.  The  demurrer  books,  and  brief  and  points,  are 
taxable  in  each  case,  if  they  were  actually  made  out  in  each  at  the  time  of 
the  argument.  The  fact  must  be  shown  to  the  taxing  officer,  if  objection  be 
made  to  the  charge.  Attorney  and  counsel  fees  on  argument  are  taxable  in 
each  case. 

SULLIVAN  V.  NEW  YORK,   NEW  HAVEN  &  HARTFORD  RAILROAD  COMPANY. 

(Circuit  Court  for  New  York:  19  Blatcbford,  388-39!^    1881.) 

Opinion  by  Beown,  J. 

Statement  of  Facts. —  This  is  a  demurrer  to  the  complaint.  The  action 
was  removed  to  this  court  from  the  supreme  court  of  the  state,  and  the  suffi- 
ciency of  the  pleading  is,  therefore,  to  be  determined  according  to  the  pro- 
visions of  the  New  York  Code  of  Procedure. 

The  complaint  sets  up  a  claim  to  $50,  as  a  penalty  alleged  to  have  been  in- 
curred by  the  defendant  for  demanding  and  receiving  from  the  plaintiff  an 
excessive  fare  beyond  the  rate  of  three  cents  per  mile  allowed  by  law,  upon  her 
trip  from  New  Eochelle  to  Mount  Vernon,  on  May  11, 1880;  and  also  a  claim 
to  $5,000  damages  for  being  violently  and  unlawfully  ejected  from  the  defend- 
ant's cars,  upon  her  subsequent  return  trip,  on  the  same  day,  to  her  great  suf- 
fering and  injury.     The  defendant  demurs  to  the  complaint  because  it  appears 
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upon  the  face  that  two  causes  of  action  have  been  improperly  united,  viz.,  one 
for  a  statutory  penalty,  and  the  other  for  damages  for  personal  injuries.  The 
'New  York  Code  of  Procedure  (§  488,  subd.  7)  allows  a  demurrer  where  the 
complaint  contains  different  causes  of  action  improperly  united.  Section  484 
provides  what  causes  of  action  ma}^  be  joined  in  the  same  complaint.  This 
section  contains  nine  subdivisions,  which  are  followed  by  a  clause  declaring 
that  it  must  appear  "  that  all  the  causes  of  action  so  united  belong  to  one  of 
the  foregoing  subdivisions^  The  second  subdivision  provides  for  claims  "  for 
personal  injuries,"  and  the  ninth -subdivision  provides  for  "claims  arising  out 
of  the  same  transaction,  or  transactions  connected  with  the  same  subject  of 
action,  and  not  included  within  one  of  the  foregoing  subdivisions." 

§  432.  Under  ths  New  York  code  a  claim  for  a  statutory  penaity  and  one  for 
personal  injuries  cannot  he  joined. 

The  principal  claim,  which  is  for  damages  for  personal  injuries,  is  well 
pleaded,  and  manifestly  falls  within  the  second  subdivision  of  this  section. 
By  force  of  the  concluding  clause  of  this  section,  above  quoted,  it  follows  that 
no  other  cause  of  action  can  be  joined  with  that  except  one  for  personal  inju- 
ries, since  that  forms  the  exclusive  subject  of  subdivision  2.  An  action  for  a 
statutory  penalty  is  not  an  action  for  a  personal  injury,  and,  therefore,  cannot 
be  joined  with  the  other  in  the  same  complaint. 

The  plaintiff  claims  that,  by  reason  of  a  duplex  or  train  ticket,  so  called, 
for  five  cents,  having  been  given  on  the  down  trip,  which  was  offered  as  part 
fare  on  the  return  trip,  and  which,  as  is  claimed,  contributed,  through  mis- 
understanding by  the  plaintiff,  to  her  ejection  on  the  latter  trip,  both  claims 
fall  within  the  ninth  subdivision,  above  stated,  as  "  claims  arising  out  of  the 
same  transaction,"  etc.  But  that  subdivision  is  further  qualified  by  the 
amendment  adding  the  words,  "  and  not  included  within  one  of  the  foregoing 
subdivisions."  The  claim  for  personal  injuries  is  included  in  subdivision  2,  and 
hence  cannot  fall  within  subdivision  9,  while  the  latter  is  the  onlv  subdivision 
under  which  a  claim  for  a  penalty  can  come,  as  none  of  the  previous  subdivis- 
ions would  include  it. 

But  aside  from  this,  I  think  it  impossible  to  consider  a  claim  for  a  penalty 
incurred  for  excessive  fare  taken  on  one  trip,  and  an  ejection  for  non-payment 
of  fare  on  a  subsequent. trip,  to  be  "claims  arising  out  of  the  same  transac- 
tion." The  penalty,  if  incurred,  was  complete  before  the  latter  trip  began.  I 
cannot  perceive  how  the  duplex  ticket  given  on  the  first  trip,  even  if  refused 
on  the  second  trip,  would  tend  to  make  the  excessive  fare  demanded  on  the 
first  trip  and  the  ejection  on  the  second  trip  constitute  parts  of  the  same  trans- 
action.   They  are  perfectly  distinct. 

§  433.  Under  the  New  York  code  a  complaint  improperly  joining  two  causes 
of  action  is  had  on  demurrer^  provided-  hoth  are  well  pleaded. 

If  there  were  no  other  circumstance  in  the  case,  therefore,  the  demurrer 
would  have  to  be  sustained.  But,  on  examination  of  the  complaint,  I  am  sat- 
isfied that  it  does  not  contain  facts  constituting  a  "  cause  of  action "  for  a 
penalty.  The  design  of  a  deifturrer,  under  section  488,  is  to  compel  the  plaint- 
iff to  elect  upon  which  of  two  causes  of  action,  improperly  united,  he  will  pro- 
ceed. No  such  election  can  properly  be  said  to  exist  where  but  one  good  cause 
of  action  is  set  up.  For,  if  the  other  matter  which  is  insufiicient  to  constitute 
a  cause  of  action  could  be  supposed  to  be  elected,  a  demurrer  would  immedi- 
ately lie  thereto,  because  it  did  not  constitute  a  "  cause  of  action,"  or  the  com- 
plaint could  be  dismissed  therefor  at  the  opening  of  the  trial;  and  the  result 
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would  be  no  action  at  all.  Section  488  should,  therefore,  be  construed  to  refer 
to  cases  of  two  or  more  good  '*  causes  of  action,"  well  pleaded.  The  words 
"  cause  of  action  "  should  be  held  to  mean  the  same  thing  in  subdivision  7  as 
in  subdivision  8  of  section  488.  So  that,  if  certain  facts  pleaded  do  not,  under 
subdivision  8,  constitute  a  "  cause  of  action,"  then  the  same  facts  ought  not  to 
be  held,  under  subdivision  7,  to  constitute  a  second  "  cause  of  action  "  improp- 
erly joined,  for  which  a  demurrer  will  lie.  The  remedy  for  such  irrelevant 
matter  would  be  by  motion  to  strike  it  out. 

§  434.  Claim  for  a  penalty ^  how  declared  on. 

The  claim  for  a  penalty  is  not  presented  as  a  distinct  cause  of  action  and 
separately  numbered,  but  is  presented  only  as  a  part  of  an  entire  narrative. 
As  a  cause  of  action  it  is  insuflScient  both  in  form  and  substance.  It  does 
not  set  forth,  refer  to  or  in  any  manner  identify  the  statute  alleged  to  have 
been  violated,  nor  even  state  whether  it  refers  to  a  statute  of  the  state  of 
New  York,  or  to  a  statute  of  the  state  of  Connecticut,  under  whose  laws  it 
alleges  the  defendant  corporation  was  chartered.  Again,  the  necessary  infer- 
ence from  all  the  allegations  of  the  complaint  on  the  subject  of  the  excessive 
fare  is,  that  there  was  no  such  *•  demanding  and  receiving"  of  excessive  fare 
as  could  be  held  to  incur  a  penalty.  The  legal  rate  is  alleged  to  be  three 
cents  per  mile,  the  distance  traveled  three  and  nine  one-hundredths  miles,  and 
the  customary  fare  eight  cents.  The  complaint  shows  that  the  plaintiff  pur- 
chased no  ticket  before  entering  the  cars,  and  that,  when  thirteen  cents  was 
required  of  and  paid  by  her,  the  conductor  gave  her  back  a  duplex  ticket 
which  "he  said  was  good  for  five  cents."  The  plaintiff  took  it  as  such,  and 
it  nowhere  appears  that  it  was  not  good  for  five  cents.  The  complaint  goea 
on  to  state  that  the  plaintiff  being  old,  and  her  eyesight  poor,  she  "  did  not 
read  what  ^2^  printed  on  the  ticket,"  etc.  The  necessary  inference  from  this, 
coupled  with  the  conductor's  saying  that  the  ticket  was  "  good  for  five  cents," 
is  that  the  printed  matter  upon  the  ticket  showed  how  and  where  the  five 
cents  was  payable.  If  these  conditions  were  reasonable,  and  such  as  the 
courts  have  upheld  as  justifiable  regulations  to  enforce  the  purchase  of  tickets 
before  entering  the  cars,  then  only  eight  cents  were  in  effect  demanded  and 
received.  The  complaint  does  not  state  what  the  printed  matter  was,  and  it 
cannot  be  assumed  that  the  directions  for  redemption  of  the  ticket  were  unrea- 
sonable, and  it  does  not  appear  but  that  the  plaintiff  either  has  already  re> 
oeived  the  money  for  it,  or  may  at  any  time  do  so.  To  incur  a  penalty  there 
must  be  an  intentional  taking  and  appropriation  of  excessive  fare.  If  coun- 
terfeit coin  were  given  in  making  change,  no  action  for  a  penalty  would  lie; 
and,  in  this  case,  the  ticket  for  five  cents  given  back  to  the  plaintiff  shows 
that  no  excessive  fare  was  designed  to  be  appropriated  by  the  defendant. 
Had  the  ticket  not  been  good  for  five  cents,  or  had  the  regulations  or  printed 
conditions  been  unreasonable,  the  plaintiff  was  bound  to  allege  these  facts. 

The  complaint  contains,  therefore,  but  one  cause  of  action,  and  that  for 
personal  injuries,  and  the  demurrer  should,  therefore,  be  overruled  with  lib- 
erty to  answer  within  twenty  days,  but,  und6r  the  circumstances,  without 
costs ;  and  the  irrelevant  matter  in  reference  to  the  penalty  should  be  stricken 

from  the  complaint. 
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McKAY  t;.  CAMPBELL. 
(District  Court  for  Oregon:  2  Abbott,  120-128.    1870. 

Opinion  by  Deady,  J. 

Statement  of  Facts. — This  action  was  commenced  July  1, 1870,  to  recover 
a  penalty  of  $500,  under  and  in  pursuance  of  section  2  of  "  An  act  to  enforce 
the  rights  of  citizens  of  the  United  States  to  vote  in  the  several  states  of 
this  Union,  and  for  other  purposes,"  approved  May  31,  1870.  Among  other 
things  it  is  alleged  in  the  complaint  that  on  June  6,  1870,  as  provided  by  law, 
a  general  election  was  held  in  the  state  of  Oregon  and  county  of  Wasco 
therein,  at  which  a  representative  in  congress  and  also  state  and  county  officers 
were  voted  for  and  elected,  and  that  on  said  day  and  long  prior  thereto  the 
plaintiff  was  a  citizen  of  the  United  States,  and  a  resident  of  East  Dallas,  in 
said  county  and  state,  and  legally  entitled  to  vote  at  such  election  in  the  pre- 
cinct aforesaid  for  all  such  offices.  That  on  said  day  defendant  was  acting  as 
judge  of  election  in  said  precinct  in  conjunction  M^th  George  Corum  and 
Thomas  M.  Ward,  and  as  such  judge  was  required  by  law  to  receive  votes  from 
the  electors,  and  perform  such  other  duties  as  were  required  by  law  of  such 
officer;  and  that  on  said  day  the  plaintiff  appeared  at  the  polls  in  said  precinct 
and  offered  his  vote  for  Joseph  G.  Wilson,  as  a  representative  in  congress,  and 
for  Joel  Palmer  for  governor  of  Oregon,  and  others  for  different  state  officers,' 
and  for  John  Darrah  for  sheriff  of  said  county,  and  for  others  for  the  different 
county  offices;  and  that  '^  the  defendant,  combining  with  the  other  said  judges, 
unlawfully  and  wrongfully  prevented  him  from  voting;  that  defendant,  con- 
federating with  said  Ward  and  Corum,  unlawfully  and  wilfully  refused  his 
vote;  refused  to  swear  him  to  his  qualification  as  an  elector;  refused  to  enter 
bis  name  on  the  poll  books  of  said  precinct;  and  refused  to  enter  on  record  in 
said  book  his  vote  for  the  different  candidates  for  whom  he  proffered  to  vote. 
All  of  which  duties,  though  required  of  him  by  the  laws  of  Oregon,  he,  the 
defendant,  wrongfully  and  wilfully  failed  and  refused  to  do,  though  requested 
to  do  so  by  plaintiff;  that  defendant  with  said  Ward  and  Corum  ordered  him 
away  from  said  polls,  and  deprived  him  of  his  right  as  a  citizen  to  vote,  to  his 
damage.  By  reason  of  which  unlawful  acts  of  said  defendant,  so  acting  and 
combining  with  said  others,  plaintiff  has  suffered  damages;  and  he,  defendant, 
forfeited  and  became  liable  as  provided  by  law  to  pay  said  plaintiff  therefor  ^ 
the  sum  of  $500,  for  which  sum,  with  costs  and  allowances  as  provided  by 
law,  plaintiff  now  asks  judgment  of  the  court." 

On  July  8  the  defendant  demurred  to  the  complaint,  and  for  cause  of  de- 
murrer alleged:  I.  That  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  11.  That  several  causes  of  action  have  been  improperly  united 
therein.     . 

On  August  2  and  3  the  demurrer  was  argued  by  Mr.  Kelly,  of  counsel  for 
the  defendant,  and  by  Messrs.  Mitchell  and  Cartwright,  of  counsel  for  the 
plaintiff. 

§  4S5.  Duplicity  an  error  of /arm  only. 

Duplicity  in  pleading,  or  the  statement  of  more  than  one  sufficient  matter 
as  a  ground  of  action  or  defense  thereto  in  the  same  count  or  plea,  is  forbidden 
by  the  common  law  and  the  code  as  tending  to  useless  prolixity  and  confusion. 
1  Chitty,  PL,  259;  Gould,  PL,  220;  Code,  157,  161,  163.  Duplicity  in  plead- 
ing being,  however,  only  an  error  in  fornj,  at  common  law  the  objection  had 
to  be  made  by  special  demurrer.    Chitty,  PL,  701 ;  Qould,  PL,  466.    The  code 
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having  practically  abolished  special  demurrers,  except  in  the  instances  enum- 
erated in  title  VIII  of  chapter  I,  has  substituted  the  motion  to  strike  out  for 
the  special  demurrer  in  the  case  of  duplicity  in  pleading.  It  provides,  section 
103 : 

"  When  any  pleading  contains  more  than  one  cause  of  action  or  defense,  if 
the  same  be  not  pleaded  separately,  such  pleading  may  on  motion  of  the  ad- 
verse party  be  stricken  out  of  the  case." 

For  these  reasons  I  conclude  that,  as  to  the  second  ground  stated,  this  de- 
murrer is  not  well  taken,  and  that  the  objection  should  have  been  made  by  a 
motion  to  strike  out  the  complaint. 

§  436.  To  plead  in  one  count  that  defendant  prevented  plaintiff  from  voting 
for  several  officers  is  duplicity. 

As  this  demurrer  must  be  sustained  upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  it  may  be  well 
enough  to  briefly  consider  the  question  of  duplicity  in  the  complaint,  so  that 
the  plaintiff,  if  he  desires  to  amend,  may  frame  his  amended  complaint  ac- 
cordingly. 

The  complaint  contains  but  one  count  or  statement  of  a  cause  of  action, 
and  it  is  alleged  therein  that  the  defendant,  in  conjunction  with  the  other 
judges  of  election,  unlawfully  and  wrongfully  prevented  the  plaintiff  from 
voting  for  representative  in  congress  and  for  governor  of  the  state  of  Oregon, 
and  for  sheriff  of  the. county,  and  for  other  "county  offices." 

§  437.  To  plead  in  one  count  that  defendant  in  several  ways  prevented  plaint- 
iff from  voting  is  duplicity. 

Now,  if  it  was  unlawful  to  prevent  the  plaintiff  from  voting  for  any  one  of 
the  candidates  for  these  several  offices,  that,  it  appears  to  me,  is  a  separate  and 
distinct  cause  of  action,  and  should  haye  been  separately  stated.  But  the 
complaint  alleges  not  only  that  the  defendant  prevented  the  plaintiff  from 
voting  for  a  certain  candidate  for  each  of  these  offices,  but  that  the  defendant 
unlawfully  and  wilfully  refused  his  vote;  refused  to  swear  him  as  to  his  quali- 
fications as  an  elector;  refused  to  enter  his  name  on  the  poll  books;  refused  to 
enter  his  vote,  etc.  Here  are  four  different  acts,  in  addition  to  the  first  one 
stated,  alleged  to  have  been  committed  by  the  defendant,  each  of  which  are 
assumed  by  the  pleader  to  be  a  distinct  violation  of  the  act  of  congress,  and 
consequently  a  separate  cause  of  action.  If  so,  they  should  have  been  stated 
or  pleaded  separately,  so  as  to  avoid  the  prolixity  and  confusion  necessarily 
resulting  from  jumbling  them  together  in  one  count  or  statement. 

§  43  8,  What  amounts  to  refusal  or  wilful  omission  to  give  effect  toa^t  of  1870y 
to  enforce  right  of  citizens  to  vote. 

It  is  a  question  whether  some  of  these  alleged  refusals  are  sufficient  to  sup- 
port an  action  for  the  penalty  given  by  the  act.  It  does  not  appear  that  the 
penalty  given  by  section  2  of  the  act,  is  given  for  preventing  a  person  from 
voting  or  for  refusing  to  receive  ot  record  a  vote,  but  for  refusing  or  knowingly 
omitting  to  give  full  effect  to  such  section.  Now,  this  section  substantially 
provides  that  if  the  law  of  the  state  requires  any  act  to  be  done  as  a  prereq- 
uisite or  qualification  for  voting,  and  by  such  law  officers  are  charged  with 
the  performance  of  duties  in  furnishing  to  citizens  an  opportunity  to  perform 
such  prerequisite  or  to  become  qualified  to  vote,  it  shall  be  the  duty  of  such 
officers  to  give  to  all  citizens  of  the  United  States  an  equal  opportunity  to  per- 
form such  prerequisite,  and  become  qualified  to  vote,  without  distinction  of 

racey  color  or  previous  condition  of  servitude, 
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What  amounts  to  a  refusal  or  wilful  omission  to  give  effect  to  this  section, 
upon  the  part  of  the  state  officers,  depends  upon  the  duties  imposed  upon  these 
officers  in  this  respect  by  the  law  of  the  state.  Upon  examination  it  does  not 
appear  that  the  section  commands  these  officers  to  admit  or  permit  citizens  of 
the  United  States  "  to  vote  without  distinction  of  race,  color  or  previous  con- 
dition of  servitude,"  but  only  to  give  such  citizens  an  equal  opportunity  to 
become  qualified  according  to  the  law  of  the  state,  and  to  perform  any  act 
which  the  law  of  the  state  may  require  as  a  prerequisite  —  a  condition  pre- 
cedeuD  —  to  voting.  The  duty  which  this  section  enjoins  upon  the  officers  is 
something  or  anything  which  the  state  law  requires  the  officer  to  do,  so  as  to 
enable  the  citizen  to  qualify  himself  to  vote,  and,  from  the  nature  of  things,  it 
must  precede  in  point  of  time  and  order  the  act  of  voting,  or  anything  subse- 
quent thereto.  If  these  suggestions  be  sound,  then  none  of  the  acts  com- 
plained of  by  the  complaint  are  within  the  purview  of  the  section,  except  the 
refusal  to  swear  the  plaintiff  to  his  qualifications  as  an  elector. 

The  law  of  this  state  provides  (Code,  700) : 

"  Sec.  13.  If  any  person  offering  to  vote  shall  be  challenged  as  unqualified 
by  any  judge  or  clerk  of  the  election,  or  by  any  other  person  entitled  to  vote 
at  the  same  poll,  the  judges  shall  declare  to  the  person  so  challenged  the 
qualifications  of  an  elector;  if  such  person  shall  then  state  himself  duly  quali- 
fied, and  the  challenge  shall  not  be  withdrawn,  one  of  the  judges  shall  then 
tender  to  him  the  following  oath :  You  do  solemnly  swear,  etc.  (to  the  effect 
that  the  affiant  had  all  the  qualifications  necessary  to  authorize  him  to  vote  at 
tlie  poll).  And  if  any  person  so  challenged  shall  refuse  to  take  such  oath  so 
tendered,  his  vote  shall  be  rejected. 

"  Sec.  14.  If  any  person  so  offering  such  vote  shall  take  such  oath,  /da  vote 
aJudl  be  received,  unless  it  shall  be  proven  by  evidence  satisfactory  to  the  ma- 
jority of  the  judges  that  he  does  not  possess  the  qualifications  of  an  elector,  in 
which-case  a  majority  of  such  judges  are  authorized  to  reject  such  vote." 

It  seems  to  me  that  whenever  a  person  offering  to  vote  is  challenged,  that 
it  then  becomes  necessary  that  he  should  take  this  qualifying  oath  before  he 
can  be  said  to  be  qualified  to  vote.  By  the  interposition  of  the  challenge,  it 
becomes  incumbent  upon  him  to  perform  this  prerequisite  to  entitle  himself 
to  votd.  But  he  cannot  take  this  oath  and  perform  this  prerequisite  without 
the  judge  shall  furnish  him  an  opportunity  so  to  do.  Therefore  the  law  of 
the  state  makes  it  a  duty  of  the  judges,  or  one  of  them,  to  tender  and  admin- 
ister the  oath  to  him.  Then  comes  the  law  of  congress  and  makes  it  the  duty 
of  the  judges  to  give  all  citizens,  "  without  distinction  of  race,  color  or  pre- 
yious  condition  of  servitude,"  the  same  and  equal  opportunities  to  perform  this 
prerequisite  —  to  take  this  oath  —  and  thereby  become  qualified  to  vote.  It 
follows  that  a  refusal  or  omission  to  furnish  the  equal  opportunity  to  any  per- 
son seeking  to  vote,  on  account  of  either  race,  color  or  previous  condition  of 
servitude,  is  a  violation  of  the  act. 

§  489.  How  to  declare  under  act  of  1870,  enforcing  right  of  citizens  to  vote. 

As  to  the  first  ground  of  the  demurrer,  I  think  it  well  taken.  The  com- 
plainant does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  act  of  congress  upon  which  this  action  is  brought  provides  for  enforc- 
ing the  amendment  te  the  constitution*  which  declares: 

"  Art.  15.  Sec.  1.  The  right  of  the  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States,  or  by  any  state,  on  account  of 
race,  color  or  previous  condition  of  servitude." 
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"  Sec.  2.  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation." 

The  act  also  regulates  the  elections  of  representatives  in  pursuance  of  section 
4  of  article  1  of  the  constitution,  which  declares : 

"  The  times,  places  and  manner  of  holding  elections  for  senators  and  repre- 
sentatives shall  be  prescribed  in  each  state  by  the  legislature  thereof ;  but  the 
congress  may  at  any  time,  by  law,  make  or  alter  such  regulations,  except  as  to 
the  place  of  choosing  senators." 

Sections  2,  3  and  4  of  the  act,  which  relate  to  the  enforcement  of  the  amend- 
ment to  the  constitution,  give  penalties  to  be  recovered  by  civil  action  against 
persons  who  violate  them,  but  violations  of  that  portion  of  the  act  regulating 
the  election  of  representatives  in  congress  are  only  punishable  by  indictment 
or  information. 

In  considering  the  sufficiency  of  the  complaint,  therefore,  in  this  action,  no 
special  significance  can  be  given  to  the  fact  that  the  plaintiff  offered  to  vote 
for  a  candidate  for  representative  in  congress. 

By  the  fourteenth  amendment  to  the  constitution  it  is  declared  that:  ^  Art. 
XIV.  Sec.  1.  All  persons  born  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of  the  United  States,  and  of  the 
state  wherein  they  reside."  .  .  .  This  clause  of  this  amendment  declares 
who  are  citizens  of  the  United  States  and  of  the  several  states,  respectively. 
The  fifteenth  amendment,  above  quoted,  declares  in  effect  that  citizens  of  the 
United  States  and  of  the  several  states  shall  vote  in  their  respective  states  at 
all  elections  by  the  people,  without  distinction  on  account  of  race,  color  or 
previous  condition  of  servitude.  But  the  amendment  does  not  take  away  the 
power  of  the  several  states  to  deny  the  right  of  citizens  of  the  United  States 
to  vote  on  any  other  account  than  those  mentioned  therein.  For  instance, 
notwithstanding  the  amendment,  any  state  may  deny  the  right  of  suffrage  to 
citizens  of  the  United  States  on  accoutit  of  age,  sex,  place  of  birth,  vocation, 
want  of  property  or  intelligence,  neglect  of  civic  duties,  crime,  etc.  The  power 
of  congress  in  the  premises  is  limited  to  the  scope  and  object  of  the  amend- 
ment. It  can  only  legislate  to  enforce  the  amendment,  that  is,  to  secure  the 
right  to  citizens  of  the  United  States  to  vote  in  the  several  states  where  they 
reside,  without  distinction  of  race,  color  or  previous  condition  of  servitude. 
And  this  appears  to  be  the  intention  of  the  act,  so  far  as  it  relates  to  the 
enforcement  of  the  amendment. 

Section  1  declares,  in  effect,  that  all  citizens  of  the  United  States,  being 
otherwise  qualified  by  law,  shall  be  allowed  to  vote  at  all  elections  by  the 
people  in  any  state,  district,  etc.,  without  distinction  of  race,  color  or  previous 
condition  of  servitude. 

True,  the  language  of  sections  4  and  5,  particularly  the  former,  if  taken  lit- 
erally, would  apply  to  acts  and  proceedings  intended  to  prevent  citizens  of  the 
United  States  from  voting,  whether  the  same  were  done  or  carried  on  on  ac- 
count of  the  race,  color  or  previous  condition  of  servitude  of  the  citizens  ia 
question  or  not.  But  they  ought  to  be  construed  so  as  to  harmonize  with  the 
unambiguous  sections  which  precede  them,  and  must,  in  any  view  of  the  mat- 
ter, be  construed  so  as  to  have  effect  only  within  the  limits  of  the  power  -con- 
ferred by  the  amendment  on  congress  over  the  subject. 

Upon  this  construction  of  the  act,  to  maintain  this  action  I  think  it  would 

be  necessary  to  prove  on  the  trial : 
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I.  That  the  plaintiff  was  a  citizen  of  the  United  States  and  otherwise  qual- 
ified to  vote  at  the  time  and  place  mentioned  in  the  complaint. 

II.  That  the  defendant  refused  or  knowingly  omitted  to  furnish  the  plaintiff 
an  opportunity  to  become  qualified  to  vote,  as  by  refusing  or  knowingly  omit- 
ting to  swear  the  plaintiff  to  his  qualifications  as  an  elector,  when  the  law  of 
the  state  made  it  his  duty  so  to  do,  and  that  such  refusal  or  omission  was  on 
account  of  the  race,  color  or  previous  condition  of  servitude  of  the  plaintiff. 

If  it  be  necessary  to  prove  these  facts  to  maintain  this  action  they  ought  to 
be  alleged- in  the  complaint.  Now  the  complaint  is  silent  as  to  the  reason  of 
the  defendant's  refusal  or  omission  to  swear  the  plaintiff  as  to  his  qualifications 
as  an  elector.  It  mav  have  been  for  some  other  reason  than  on  account  of 
his  race,  color  or  previous  condition  of  servitude,  and  then  the  plaintiff's 
remedy,  if  any,  would  be  found  under  the  state  law  and  in  the  state  tribunals. 
I  know  it  may  be  said,  with  much  probability,  that  disingenuous  judges  of 
election  who  are  violently  adverse  to  and  prejudiced  against  the  amendment 
and  the  act  may  refuse  or  omit  to  allow  a  citizen  to  qualify  himself  to  vote, 
ostensibl}'  for  some  reason  not  within  the  purview  of  the  act,  but  really  and 
in  fact  on  account  of  his  race,  color  or  previous  condition  of  servitude.  But 
this  is  a  question  of  fact,  and,  if  the  evidence  is  suflScient,  the  jury  will  bo 
bound  to  disregard  the  pretenses  of  the  defendant,  and  find  according  to  what 
appears  to  have  been  the  fact.  Besides,  to  prevent  a  failure  of  justice  on  this 
account,  it  may  be  necessary  and  proper  to  hold,  in  this  class  of  cases  as  in 
many  others,  that  slight  proof  on  the  part  of  the  plaintiff  as  to  the  reason  of 
the  defendant's  refusal  or  omission  is  sufficient  to  throw  the  burden  of  proof 
in  this  respect  upon  the  latter. 

The  demurrer  must  be  sustained. 


SEELEY  V.  KOOX. 
(Circuit  Court  for  Georgia:  2  Woods,  868-372.    1874.) 

Opinion  by  Woods,  J. 

Statement  of  Facts. —  Section  4  of  the  act  of  congress,  approved  May  31, 
1870,  entitled  "  An  act  to  enforce  the  right  of  citizens  of  the  United  States 
to  vote  in  the  several  states  of  this  Union,"  and  for  other  purposes  (16  Stat., 
141),  declares: 

"  That  if  any  person,  by  force,  bribery,  threats,  intimidation,  or  other  unlaw- 
f ul  me^Cns,  shall  hinder,  delay,  prevent  or  obstruct  any  citizen  from  doing  any 
act  required  to  be  done  to  qualify  him  to  vote,  or  from  voting  at  any  election 
as  aforesaid,  such  person  shall,  for  every  such  offense,  forfeit  and  pay  the  sum 
of  $500  to  the  person  aggrieved  thereby,  to  be  recovered  by  an  action  on  the 
case,  with  full  costs  and  such  allowance  for  counsel  fees  as  the  court  shall 
deem  just;  and  shall  also,  for  every  such  offense,  be  guilty  of  a  misdemeanor; 
and  shall  on  conviction  thereof  be  fined  not  less  than  $500,  or  be  imprisoned 
not  less  than  one  month  and  not  more  than  one  year,  or  both,  at  the  discretion 
of  the  court." 

The  constitution  of  the  state  of  Georgia,  article  II,  section  2  (Code  of  1873, 
p.  908),  provides  that  a  person  to  be  an  elector  "  shall,"  among  other  things, 
'^  have  resided  in  this  state  six  months  next  preceding  the  election,  and  shall 
have  resided  thirty  days  in  the  county  in  which  he  offers  to  vote,  and  shall  have 
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paid  all  taxes  which  may  have  been  required  of  him  and  which  he  may 
have  had  an  opportunity  of  paying  agreeably  to  law  for  the  year  next  preced- 
ing the  election."  s 

Section  1283  of  the  code  of  Georgia  of  1873  prescribes  the  following  oath 
to  be  taken  and  subscribed  by  superintendents  of  elections  in  the  state: 

"  All  and  each  of  us  do  swear  that  we  will  faithfully  superintend  this  day's 
election;  .  .  .  that  we  will  make  a  just  and  true  return  thereof,  and  not 
knowingly  permit  any  one  to  vote  unless  we  believe  he  is  entitled  to  do  so 
according  to  the  laws  of  this  state,  nor  knowingly  prohibit  any  one  from  vot- 
ing who  is  so  entitled  by  law,"  etc. 

On  the  2d  day  of  October,  1872,  the  plaintiff,  claiming  to  be  an  elector 
under  the  laws  of  the  state  of  Georgia,  offered  to  vote  at  an  election  held  on 
that  day  in  the  city  of  Savannah  for  governor  and  members  of  the  general 
assembly.  The  defendant  was  a  superintendent  at  the  poll  where  plaintiff 
offered  to  vote,  and  refused  to  receive  his  ballot. 

The  plaintiff  thereupon  brought  this  suit,  the  same  being  an  action  on  the 
case  to  recover  the  forfeit  of  $500  provided  for  in  section  4  of  the  act  of  con- 
gress above  quoted. 

The  charge  in  the  declaration  is  that  the  defendant  "  did  by  unlawful  means 
prevent  the  plaintiff  from  voting  at  said  election,  the  said  unlawful  means 
then  and  there  being  the  holding  and  deciding  that  the  plaintiff  must  show 
that  he  had  paid  all  legal  taxes  for  the  year  1871,  the  said  year  not  being  the 
year  next  preceding  said  election,  which  the  plaintiff  admits  he  had  not  paid, 
but  avers  he  had  paid  all  legal  taxes  for  the  year  1872  in  the  manner  pre- 
scribed by  law." 

A  second  count  alleges  that  the  defendant  did  unlawfully  hinder  and  pre- 
vent the  plaintiff  from  voting  at  said  election,  by  refusing  his  vote,  for  the 
reason  that  the  plaintiff  had  not  paid  his  taxes  for  the  year  1871,  when  in  fact 
the  plaintiff  was  a  legal  voter  without  the  payment  of  any  tax  whatever. 

§  440.  A  statute  which  prescribes  a  penalty  for  certain  acts  which  it  also  de- 
clares a  misdemeanor  must  he  construed  strictly. 

It  will  strike  the  most  careless  reader  of  section  4  of  the  act  of  congress, 
above  quoted,  that  the  same  state  of  facts  that  would  authorize  a  recovery  in 
this  case  would  also  authorize  a  conviction  of  the  defendant  for  a  misdemeanor 
with  a  penalty  of  fine  or  imprisonment,  or  both,  at  the  discretion  of  the  court. 
We  must  therefore  construe  this  section  with  the  same  strictness  that  we 
would  any  other  penal  statute.  The  question  then  arises,  Would  the  facts 
stated  in  the  declaration  authorize  a  conviction  in  a  criminal  prosecutkm  under 
this  section  ?  The  offense  described  in  the  section  is  the  preventing  of  any 
quahfied  elector  from  voting,  "  by  force,  bribery,  threats,  intimidation,  or 
other  unlawful  means."  It  is  clear  that  the  words  "  other  unlawful  means  " 
refer  to  something  akin  to  force,  bribery,  threats  or  intimidation. 

§  441.  Rxdefor  construing  statutes  with  exceptions  and  enum£rations. 

Lord  Bacon  observed  "  that  as  exception  strengthens  the  force  of  a  law  in 
.cases  not  excepted,  so  enumeration  weakens  it  in  cases  not  enumerated.-' 
llence,  the  celebrated  rule  that  "  where  particular  words  are  followed  by  gen- 
eral ones,  as  if,  after  an  enumeration  of  several  classes  of  persons  or  things, 
there  is  added  ^  and  all  others,'  the  general  words  are  restricted  in  meaning 
to  objects  of  the  like  kind  with  those  specified."  1  Bish.  Crim.  Law,  sec.  275 
und.i3ases  there  cited. 

578 


DECLARATION.— STATUTES.  §§  442, 443. 

§  442.  A  deda7*aii07i  aUegim  that  plaintiff  was  prevented  from  voting  hy  the 
^^deoiaion^^  of  defendant  is  insufficient  under  the  act  of  May  31y  1870  {16  Statj 

The  "unlawful  means"  charged  as  having  been  used  by  the  defendant  are 
not  of  a  like  kind  with  those  specified,  to  wit:  "Force,  bribery,  threats  or 
intimidation."  The  defendant  was  acting  under  oath  as  a  public  officer  in  a 
^t^o^t-judicial  capacity,  and  it  is  charged  against  him  that  while  so  acting  he 
did  not  construe  correctly  an  obscure  clause  in  the  constitution  of  Georgia.  It 
is  not  alleged  that  he  decided  against  the  right  of  plaintiff  to  vote,  knowing 
that  plaintiff  had  that  right,  or  that  his  decision  was  wilfully  wrong,  malicious 
or  corrupt.  Giving  the  most  liberal  construction  to  the  averment  of  the  declara- 
tion, it  only  amounts  to  this,  that  the  defendant  fell  into  error  in  passing  upon 
the  plaintiff's  right  to  v(rte;  that  he  construed  that  clause  of  the  constitution 
which  declares  that  "  the  elector  must  have  paid  all  taxes  which  may  have 
been  required  of  him,  etc.,  for  the  year  next  preceding  the  election,"  to  mean 
the  year  which  ended  on  the  31st  of  December  before  the  election,  and  not  the 
year  current,  when  the  election  was  held.  Can  it  be  possible  that  congress 
meant  to  impose  a  forfeit  of  $500,  to  be  recovered  in  a  civil  action,  and  a  fine 
not  less  than  $500,  or  imprisonment  not  less  than  one  month  nor  more  than 
one  year,  or  both,  to  be  inflicted  by  a  criminal  prosecution  upon  an  officer, 
acting  under  oath,  who  had  made  an  innocent  mistake  in  judgment?  The 
proposition  is  too  absurd  to  be  entertained. 

The  declaration  then  utterly  fails  to  make  out  a  case  for  recovery.  The 
elector  who  is  prevented  from  voting  cannot  recover,  unless  he  shows  that  he 
was  prevented  either  by  force,  bribery,  threats,  intimidation  or  other  such  un- 
lawful means.  If  it  had  been  averred  that  the  defendant  wilfully  and  mali- 
ciously or  corruptly  decided  against  the  plaintiff's  right  to  vote,  well  knowing 
he  had  such  right,  and  thereby  prevented  him  from  voting,  it  is  possible  the 
declaration  might  be  sustained.  Without  some  such  averment  it  presents  no 
cause  of  action  against  the  defendant.  Demurrer  sustained,  and  leave  given 
plaintiff  to  amend. 

!Es8Kii!{E,  J.,  concurred. 

WALKER  V.  JOHNSON. 
(Circuit  Court  for  Indiana:  2  McLean,  02-07.    1840.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  action  was  brought  to  recover  the  amount  of  a 
promissory  note  given  by  Kinnard  in  his  life-time.  The  defendant  pleaded 
that,  the  estate  being  insolvent,  he  instituted  a  proceeding  before  the  probate 
court  of  the  state  of  the  proper  county  under  the  statute,  and  that  the  plaint- 
iff, having  been  notified,  became  a  party  to  those  proceedings,  which  are  still 
pending;  and  the  defendant  avers  that  he  has  prosecuted  the  same  with  dili- 
gence, and,  without  fraud  or  waste,  discharged  his  trust. 

To  this  plea  the  plaintiff  replied  that  the  defendant  had  been  guilty  of  neg- 
ligence in  prosecuting  the  suit  in  the  court  of  probate,  and  concluded  with  a 
verification.    To  this  replication  the  defendant  demurred  specially. 

§  443.  Provisions  of  Indiana  statute  as  to  suits  against  insolvent  estates. 

The  twenty-second  section  of  the  act  to  organize  probate  courts,  etc.,  pro- 
vides, '^  if  the  personal  and  real  estate  shall  be  insufficient  to  pay  the  debts  the 
administrator  may  make  application  to  the  court  of  probate,  exhibiting  certain 
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inventories,  and  the  court  is  required  to  give  notice  to  creditors  to  file  their 
claims,  which  are  to  be  duly  adjudged  and  paid,  so  far  as  a  proportionate  dis- 
tribution shall  go. 

"  And,  from  the  date  of  filing  the  complaint,  no  suit  or  action  shall  be 
brought  or  sustained  against  such  executor  or  administrator,  unless  waste  or 
negligence  or  fraud  in  the  discharge  of  the  duties  of  his  trust  as  such  be  al- 
leged against  such  executor  or  administrator;  and  if  any  such  suit  or  action 
be  brought  after  the  filing  of  such  complaint,  the  plaintiff,  complainant  or 
claimant  alleging  such  fraud,  negligence  or  waste,  and  such  plaintiff,  com- 
plainant or  claimant  shall  fail,  upon  the  trial  thereof,  to  establish  such  fraud, 
negligence  or  waste  against  such  executor  or  administrator,  such  plaintiff, 
complainant  or  claimant  shall  pay  the  costs  of  suclj  suit  or  action,  although 
he  may  recover  a  verdict,  decree  or  judgment  against  such  executor  or  ad- 
ministrator; for  which  costs  such  executor  or  administrator  shall  have  judg- 
ment." 

The  court  of  probate,  under  this  statute,  has  jurisdiction  in  the  mode  pointed 
out  when  the  parties  are  properl}'-  brought  before  it;  and  its  decision  is  final 
and  must  be  so  held  until  reversed.  On  general  principles  the  pendency  of  a 
suit  before  the  court  of  probate,  of  which  it  has  jurisdiction,  is  pleadable  in 
abatement  to  a  subsequent  action  for  the  same  cause.  And  there  does  not 
appear  to  be  anything  in  the  mode  of  exercising  jurisdiction  in  this  case  which 
should  make  it  an  exception  to  the  general  rule. 

The  executor,  finding  the  assets  would  be  insufficient  to  pay  the  demands 
against  the  estate,  instituted  before  the  probate  court  the  proceedings  author- 
ized under  such  circumstances.  Notice  was  given,  and  ;the  present  plaintiff 
filed  his  claim  and  became  a  party  to  the  proceedings.  These  proceedings  are 
still  pending.  And  this  is  the  substance  of  the  plea  in  abatement  to  the  pres- 
ent action,  filed  by  the  defendant,  with  the  averment  that  he  has  diligently, 
and  without  fraud  or  waste,  discharged  his  duties,  and  prosecuted  the  suit  in 
the  ])robate  c6urt.  To  this  plea  the  plaintiff  replies  that  he  has  been  guilty 
of  negligence  in  the  prosecution  of  the  above  suit. 

§  444,  Qumre^  whether  two  affirmatives  may  m,ake  an  issue. 

Kegularly,  the  plaintiff  should  have  negatived  the  aflBrmation  of  diligence 
in  the  defendant's  plea,  and  have  concluded  to  the  country ;  or,  if  he  consid- 
ered the  plea  defective,  he  should  have  demurred  to  it.  It  is  said  that  two 
aflBrmatives  make  an  issue,  when  the  second  is  so  contrary  to  the  first  that  it 
cannot  in  any  degree  be  true.  1  Chit.  PL,  691;  Co.  Lit,  126,  a.  It  may  be 
said  that  negligence  is  opposed  to  diligence,  and  that  the  affirmatives  in  these 
pleas  come  within  the  rule.  If  this  be  admitted,  it  is  still  a  most  awkward  and 
unsatisfactory  mode  of  making  up  an  issue. 

§  445.  A  replication  tendering  issue  should  conclude  to  the  country. 

But  in  any  view  this  replication  cannot  be  sustained,  as  it  concludes  with  a 
verification  instead  of  an  issue  to  the  country. 

§  4:46.  A  declaration  under  a  statute  enlarging  plaintiff^s  right  to  sue  'under 
certain  conditions  should  allege  the  existence  of  those  conditions. 

The  demurrer  to  the  replication  brings  before  the  court  the  sufficiency  of  the 

pleadings  on  both  sides.     It  is  argued  that  this  proceeding  is  in  the  nature  of 

an  action  against  the  administrator,  suggesting  a  devastavit^  and  that  it  must 

be  governed  by  the  same  rule.    However  much  in  form  this  may  be  like  an 

action  charging  a  devastavit^  in  effect  it  is,  in  some  respects  at  least,  altogether 

different. 
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The  administrator,  by  this  proceeding,  is  not,  necessarily,  made  personally 
responsible  for  the  judgment.  If,  on  the  trial,  it  should  be  made  to  appear  the 
defendant  had  been  negligent  in  the  prosecution  of  the  suit  in  the  probate 
court,  that  would  not  make  him  personally  liable  as  on  a  devastavit;  nor  would 
the  judgment  probably  be  so  entered  against  him  if  he  were  convicted  of 
waste  or  fraud. 

There  is  another  statute  which  regulates  the  proceeding  against  an  executor 
or  administrator  on  suggesting  a  devastavit^  and  under  which  a  personal  liabil- 
ity is  established.  A  procedure  under  this  statute  would,  undoubtedly,  be  au- 
thorized by  the  probate  act.  The  statute  provides  that,  after  the  institution  of 
the  suit  in  the  court  of  probate,  "  no  suit  or  action  shall  be  brought  or  sus- 
tained against  such  executor  or  administrator,  unless  waste  or  negligence  or 
fraud,  in  the  discharge  of-  the  duties  of  his  trust,  as  such,  be  alleged  against 
such  executor  or  administrator." 

In  the  declaration  there  is  no  such  allegation ;  and  the  plea,  which  sets  up 
the  pendency  of  the  suit  in  the  probate  court,  and  avers  that  suph  suit  has  been 
diligently  prosecuted,  etc.,  under  the  statute,  contains  matter  which,  if  true, 
must  abate  the  plaintiffs  action.  It  shows  a  state  of  facts  which,  by  the 
express  provision  of  the  statute,  prohibits  the  plaintiff  from  sustaining  his 
action. 

The  allegation  of  fraud,  negligence  or  waste  is  essential  to  the  maintenance 
of  the  plaintiff's  action ;  and  this  must  be  found  in  his  declaration.  His  suit 
is  brought  during  the  pendency  of  the  proceeding  before  the  court  of  probate; 
and  such  suit,  the  statute  declares,  shall  not  be  sustained  unless  the  allegation 
be  made.  Under  this  state  of  facts,  the  allegation  is  essential  to  the  plaintiff's 
r.'ght  to  sue,  and,  consequently,  it  must  be  contained  in  the  declaration. 

In  pleading  upon  statutes,  wh6re  there  is  an  exception  in  the  enacting  clause, 
the  plaintiff  must  show  that  the  defendant  is  not  within  the  exemption;  but 
if  there  be  an  exception  in  a  subsequent  clause,  that  is  matter  of  defense. 
1  Chitt.  PI.,  264;  1  Term,  144;  6  Term,  559;  1  East,  646;  2  Chitt.  Kep.,  582. 
All  the  circumstances  necessary  to  constitute  a  legal  right  of  action  must  ap- 
pear on  the  face  of  the  declaration.  1  Chitt.  PL,  276;  Co.  Lit.,  17,  a,  303; 
Com.  Dig.,  Pleader,  6,  7. 

The  statute  does  not  originate  the  cause  of  action;  but  it  protects  the  de- 
fendant from  an  action  unless  he  be  charged  with  fraud,  negligence  or  waste. 
Now,  is  this  matter  of  defense  to  be  set  up  by  the  defendant,  or  is  it  insepa- 
rably connected  with  the  plaintiff's  right  to  sue? 

An  executor  or  administrator  can  only  be  made  personally  responsible  by  a 
suit  suggesting  a  devastavit^  and  this  supfgestion  must  always  be  made  in  the 
declaration.  Now,  in  the  present  case,  the  defendant  is  not  liable  to  be  sued 
unless  negligence,  fraud  or  waste  be  charged. 

Suppose  a  statute  provided  that  an  executor  or  administrator  should  not  be 
liable  to  be  sued  until  after  the  expiration  of  a  year  from  the  time  his  duties 
commenced,  unless  he  should  be  charged  with  fraud,  negligence  or  waste, 
must  not  such  charge  be  made  in  the  declaration  if  the  suit  be  brought  before 
the  expiration  of  the  year?  And  is  not  the  case  supposed  analogous  to  the 
one  under  consideration  ? 

As  before  remarked,  the  court  of  probate  having  jurisdiction  of  the  case, 
no  reason  is  perceived  why,  on  general  principles,  the  pendency  of  the  suit 
there  should  not  be  pleadable  in  abatement  in  a  subsequent  action  for  the 
same  cause.    But  the  statute  authorizes  a  subsequent  action,  provided  the 
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plaintiff  allege  fraud,  negligence  or  waste  against  the  executor  or  administra- 
tor. In  this  view  the  statute  may  be  considered  as  enlarging  the  right  of  the 
plaintiff  to  sue,  on  certain  conditions,  and  it  would  seem  to  be  reasonable  that 
lie  should  show  in  his  declaration  the  defendant  is  liable  to  be  sued. 

The  statute  provides  that  if  on  the  trial  the  plaintiff  shall  fail  to  prove  the 
allegation  of  fraud,  negligence  or  waste,  he  shall,  notwithstanding,  recover  a 
judgment  for  the  amount  due,  but  not  for  costs;  but,  if  ho  prove  fraud,  negli- 
gence or  waste,  he  may  have  also  a  judgment  for  the  costs. 

Upon  the  whole  we  think,  under  the  statute,  it  would  be  the  most  con- 
venient mode  for  the  plaintiff  to  make  the  allegation  in  his  declaration,  where 
he  brings  the  suit  under  the  above  circumstances,  and  that  such  an  allegation 
would  be  analogous  to  the  rules  of  correct  pleading. 

On  this  suggestion  the  plaintiff's  counsel  asked  leave  to  amend  their  decla- 
ration, and  it  was  granted. 


§  447.  State  statutes  need  not  be  pleaded.—  Federal  courts  wUl  take  judicial  notice  of  the 
statutes  of  the  states  in  which  they  sit ;  and  it  is  sufficient  that  enough  facts  be  set  out  to 
bring  a  case  within  the  operation  of  a  statute  without  setting  out  the  statute.  Toppan  v. 
Cleveland,  etc..  R.  R.  Co.,*  4  West.  L.  Mo.,  67. 

g  448.  An  authority  given  by  a  general  statute  of  a  state  need  not  be  pleaded,  for  the  courts 
of  the  United  States  take  judicial  notice  of  the  public  acts  of  the  states.  Smith  v.  TaUapoosa 
Co.,  2  Woods.  674. 

§  449.  Petition  should  state  act  of  congress  on  which  foanded.— If  a  claim  is  founded  on 
an  act  of  congress,  such  act,  it  seems,  should  be  stated  in  the  petition.  Noble  v.  United 
States.*  Dev.,  185. 

§  450.  Assent  of  yoters,  required  to  ralidate  contract  sued  on,  need  not  be  ayerred.— A 
plaintiff  in  suing  a  city  on  a  contract  which  required  the  assent  of  two-thirds  of  the  legal 
voters  need  not  aver  this  sanction.  The  non-existence  of  the  fact  is  a  matter  of  defense. 
Gelpcke  v,  Dubuque,  1  Wall.,  221. 

§  451.  Debt  will  lie  for  a  statutory  penalty  where  the  amount  of  the  penalty  is  fixed 
only  within  certain  limits,  and  the  particular  amount  is  to  be  determined  by  a  jury.  United 
States  V.  Colt,  Pet.  C.  C.  145. 

§452.  Declaration  under  cirll  rights  act  — Citizenship.— A  declaration  under  the  civil 
rights  act,  which  gives  a  penalty  for  denying  rights,  etc.,  to  any  citizen,  must  allege  that 
plaintiff  is  a  citizen.    Lewis  v.  Hitchcock,*  10  Fed.  R.,  4. 

§  453.  A  declaration  under  this  act  charging  that  plaintiff  was  denied  privileges  at  a  certain 
inn,  to  wit,  a  restaurant,  is  sufficient,  as  the  word  inn  has  a  definite  legal  meaning,  and  is  not 
rendered  nugatory  by  a  videlicet  giving  additional  circumstances.    Ibid. 

§454.  The  ayerment-s  of  the  pleadings  and  the  proof  must  correspond.  The  Nevada 
statute  giving  damages  to  the  kindred  of  a  person  killed  by  negligence  furnishes  no  exception 
to  this  rule;  but  all  facts  necessary  to  bring  the  case  within  the  statute  must  be  averred  in 
the  declaration  before  proof  of  them  can  be  introduced.  Roach  v.  Con.  Imperial  M.  Co., 
7  Saw,,  224. 

g  455.  Claim  for  proceeds  of  cotton  seized  and  sold  by  the  United  States  army  dismissed 
on  motion  because  the  suit  was  not  brought  within  two  years  after  suppression  of  the  rebell- 
ion, as  prescribed  by  act  pf  congress.     Tibbett's  Case.*  IN.  <fe  H-,  109. 

§  456.  The  tenth  section  of  act  of  Sd  March,  18(>8,  does  not  apply  to  a  claim  pending  at  the 
time  of  its  passage,  and  cannot  be  pleaded.  The  claim  was  for  a  bounty  for  destroying  an 
armed  vessel  of  the  enemy  in  the  war  of  1812.     Parlin  v.  United  States,*  1  N.  &  H.,  174. 

§  457.  A  charge  in  the  declaration  in  the  alternatiye,  but  in  the  language  of  the  statute, 
cured  after  Judgment. —  An  action  of  debt,  founded  upon  an  act  of  congress,  is  brought  to 
recover  a  penalty  in  which  the  declaration  charges  that  the  defendant  *'  did  forcibly  rescue, 
or  cause  to  be  rescued,  from  said  collector,  or  one  of  them,  the  said  spirits,"  adopting  the 
phraseology  of  the  act.  Held^  that  although  the  offense  might  have  been  stated  with  more 
precision,  and  although  the  declaration  might  have  been  held  ill  on  special  demurrer,  yet  it 
is  a  defect  of  form  merely,  which,  after  judgment,  is  cured  by  the  statute  of  jeofails.  Jacob 
t;.  United  States,  1  Marsh..  520. 

§458.  Statutory  remedy  for  injury  on  highway  must  be  strictly  followed.— When  an 
action  for  damages  incurred  on  a  public  highway,  by  neglect  to  keep  it  in  repair,  is  brought 
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on  a  statute,  the  statute  must  be  followed  strictly.  Hull  v.  The  Town  of  Richmond,  2  Woodb. 
&  M.,  837. 

§459.  Proceedingrs  nnder  4  George  II.— Allegation  of  no  distress.— In  a  proceeding 
under  the  statute  of  4  George  II.,  it  must  be  alleged  and  proved  that  there  was  no  sufficient 
distress  upon  the  premises  on  some  day  or  period  between  the  time  at  which  the  rent  fell  due 
and  the  day  of  the  demise,  and  if  the  time  when,  according  to  the  proofs,  there  was  not  a 
Bufficient  distress  upon  the  premises,  be  subsequent  to  the  day  of  the  demise.  Connor  v. 
Bradley,  1  How.,  211. 

§  460.  Under  the  aet  of  Angnst  81,  1S51,  a  petition  to  the  board  of  land  oommiBBioiierg 
mnst  show  a  claim  by  virtue  of  a  right  or  title  derived  from  the  Spanish  or  Mexican  govern- 
ment, but  the  act  does  not  define  the  character  of  the  right  or  title,  or  prescribe  the  kind  of 
evidence  by  which  it  shall  be  established.  It  is  sufficient  if  the  right  is  derived  from  such 
government,  and  it  may  rest  only  in  the  general  law  of  the  land.    Beard  v,  Federy,  S  Wall., 

47a 

§  461.  Conclusion  of  declaration  for  statute  penalty.—  In  debt  for  a  penalty  on  a  statute 
the  declaration  must  conclude  against  the  form  of  the  statute,  or  it  will  be  bad.  Cross  v. 
~  United  States,  1  Gall.,  26;  Jones  v.  Van  2^ndt,  2  McL.,  611;  United  States  v.  Babson,  1  Ware, 
450. 

§462.  Conclusion  of  declaration  founded  on  amendatory  act^If  the  declaration  is 
fouDded  on  an  amendatory  act,  which  refers  to  and  continues  the  provisions  of  a  former  act, 
it  should  conclude  **  against  the  form  of  the  statute,"  and  not  statutes.  Falconer  v.  Camp- 
bell, 2  McL..  195. 

g  468.  Action  for  statntory  penalty  —  Declaration  must  allege  offense  to  hare  been  com- 
mitted contrary  to  the  form  of  the  statute. — A  declaration  in  an  action  to  recover  a  statu- 
tory penalty  must  allege  that  the  offense  charged  was  contrary  to  the  form  of  the  statut-e, 
and  it  is  not  a  valid  substitute  to  say  that  *'  by  force  of  said  act "  defendant  has  forfeited. 
Such  a  declaration  is  bad  on  error.  Sears  v.  United  States,*  1  Gall.,  257;  United  States  v, 
Batchelder,  9  Int.  Rev.  Rec,  97. 

§  464.  In  such  an  action  it  is  not  necessary  to  refer  in  the  declaration  to  the  statute  giving 
the  remedy  in  addition  to  that  creating  the  offense.    Ibid. 

§  465.  brought  by  an  individual. —  In  an  action  for  a  statutory  penalty,  brought  by 

an  individual,  the  declaration  must  state  that  the  act  was  done  or  omitted  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided.    Briscoe  v.  Hinman,*  Deady,  588. 

§  466.  The  declaration  must  also  allege  that,  by  force  of  the  statute,  an  action  has  accrued 
to  the  plaintiff  to  have  and  demand  of  the  defendant  the  penalty  forfeited.     Ibid, 

%  467.  A  declaration  by  an  individual  for  a  penalty,  under  act  of  August  80,  1852,  as  to 
transportation  of  passengers  and  freight  upon  steamboats,  which  alleged  that  upon  certain 
occasions  a  boat  carried  freight  or  passengers,  or  which  alleged  that  the  defendant,  a  collector 
of  customs,  negligently  or  intentionally  omitted  to  enforce  the  law,  would  be  bad  for  uncer- 
tainty.    Ibid. 

§468.  When  an  offense  depends  upon  several  statutes,  a  conclusion  in  the  declaration 
against  the  form  of  a  single  statute  would  be  bad.  The  converse,  however,  is  not  true,  and  if 
the  offense  depends  upon  one  statute  only,  a  conclusion  against  the  form  of  the  statutes  is 
good  on  error.    Kenrich  v.  United  States,*  1  Gall.,  268. 

g  4g9.  in  admiralty,  setting  forth  the  offense  clearly  enough  to  bring  it  within  the 

statute,  is  sufficient  without  the  contra  fonnam  statuti.  The  Merino,  The  Constitution  and 
The  Louisa,  9  Wheat.,  891. 

§  470.  A  plea  Justifying  a  seizure  nnder  the  statute  of  1 794  need  not  state  the  particular 
prince  or  state  by  name  against  whom  the  ship  was  intended  to  cruise.     Gelston  v,  Hoyt,  3 

Wheat.,  246. 

§471.  A  plea  justifying  a  seizure  and  detention  by  virtue  of  the  statute  of  1794,  under  the 
express  instructions  of  the  president,  must  aver  that  the  naval  or  military  force  of  the  United 
States  was  employed  for  that  purpose,  and  that  the  seizor  belonged  to  the  force  so  employed. 

ibid.  * 

§  472.  Declaration  or  information  for  statute  penalty  must  negative  exception  in  en- 
acting clause. —  In  a  suit  to  recover  a  statutory  penalty,  or  an  information  to  secure  the  for- 
feiture of  property  under  a  statute,  if  there  be  an  exception  in  the  enacting  clause,  the 
declaration  or  information  must  negative  it;  but  if  the  exception  is  superadded  by  way  of 
proviso,  the  party  wishing  to  avail  himself  of  it  must  set  it  up  in  his  pleading.  United  States 
r.  DistiUery,*  4  Biss.,  26. 

g  478,  proviso,  however,  need  not  be  uegatived.— A  plea  averring  that  the  claimant 

is  an  alien,  in  substantial  conformity  with  the  second  section  of  the  act  of  congress,  July  27, 
1868,  bot  not  negativing  a  provision  to  the  statute  allowing  aliens  the  same  privilege  as  citi- 
zens in  prosecuting  claims  against  the  United  States,  is  good  on  demurrer,  as  only  exceptions 
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to  euacting  clauses  of  statutes,  not  provisos,  must  be  negatived  in  thus  pleading  a  statute. 
MuUer  v.  United  States,*  4  Ct.  CI.,  61. 

§  474.  Action  to  recover  taxes  paid  under  protest— Facts  showingr  plaintiff  to  be  within 
the  exception  of  the  statute  need  not  be  alleged. —  Under  section  110  of  the  revenue  act  of 
the  United  States,  as  amended  on  the  13th  of  July,  1866,  providing  for  a  tax  upon  certain 
banking  institutions,  but  excepting  others  from  such  tax,  if  the  complainant,  in  a  suit  to  re- 
cover the  amount  of  taxes  paid  by  it  under  protest,  denies  that  it  is  within  the  general  clause 
of  the  act,  it  need  not  proceed  to  allege  facts  showing  that  it  is  within  the  exception.  Ger- 
man Sav.  &  Loan  Co.  v,  Oulton,  1  Saw.,  695. 

§  475.  A  libel  of  information  does  not  require  all  the  technical  precision  of  an  indict- 
ment at  common  law.  If  the  allegations  describe  theofifense  it  is  all  that  is  necessary;  and  if 
founded  upon  a  statute  it  is  sufficient  if  it  pursues  the  words  of  the  law.  The  Emily  and 
The  Caroline,  9  Wheat.,  881. 

§  476.  What  is  mere  matter  of  defense  need  not  be  set  out  in  an  information,  but  only 
enough  need  be  set  out  to  show  a  violation  of  the  statute  under  which  the  information  is 
brought ;  and  it  is  not  necessary  to  aver  that  requirements  of  such  statute,  which  are  merely 
directory  to  the  officers  of  the  government,  have  been  complied  with  by  them,  if  there  has 
been  an  actual  violation  of  the  statute  by  the  party  against  whom  the  information  is  brought. 
United  States  v,  78  Cases  of  Books,  2  Bond,  271. 

g  477.  Action  nnder  Revised  Statutes,  section  4903,  for  violating  copyright  law  — Com- 
plaint must  arer  it  to  be  within  the  statute. —  In  a  complaint  under  Revised  Statutes, 
section  4963,  for  printing  the  words  "entered  according  to  act  of  congress,"  etc.,  upon  a  non- 
copyrighted article,  if  such  article  may  or  may  not  be  within  the  statute,  it  must  be  averred 
in  the  complaint  that  it  is  within  the  statute,  unless  the  terms  used  in  describing  it  necessarily 
bring  it  within  the  statute.     Rosenback  v.  Dreyfuss,  2  Fed.  R.,  217. 

§  478.  An  information  nnder  the  confiscation  act  of  August  0,  1861,  should  state  in  dis- 
tinct articles  the  causes  of  forfeiture;  should  aver  that  the  same  are  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided;  and  the  allegations  must  conform  strictly  to 
the  statute  upon  which  the  information  is  founded,  since  the  proceeding  is  in  the  nature  of  a 
criminal  proceeding.     United  States  v.  Huckabee,  16  Wall.,  414. 

§  479.  Forfeitaro  of  imported  merchandise  for  undervaluation ;  necessary  averments.— 
An  information  under  section  66  of  the  act  of  March  8,  1799,  for  forfeiture  of  imported  mer- 
chandise, because  of  undervaluation,  must  aver  that  the  valuation  was  under  cost  at  the 
place  of  expcrtation;  but  an  amendment  of  an  information  not  so  aveiriug  will  be  allowed. 
United  States  v,  78  Cases  of  Books,  2  Bond,  271. 

§  480.  Entry  upon  false  invoice  —  Defective  allegation  as  to.~  In  an  action  of  debt  upon 
a  statute  which  makes  it  penal  to  make  an  entry  upon  false  invoice,  an  allegation  in  the 
declaration  that  the  defendant,  upon  entry,  left  with  the  collector  a  false  invoice,  is  a  fatal  de- 
fect not  cured  by  the  verdict.     United  States  v.  Batchelder,*  9  Int.  Rev.  Rec,  97. 

§  481.  An  information  under  the  slave-trade  act  of  1794,  which  describes,  in  one  count, 
the  two  distinct  acts  of  **  preparing  a  vessel "  and  of  "  causing  her  to  sail,"  pursuing  the  words 
of  the  law,  is  sufficient     The  Emily  and  The  Caroline,  9  Wheat.,  881. 

§  482.  Stating  a  charge  in  the  alternative  is  good  if  each  alternative  constitutes  an 
offense  for  which  a  thing  is  forfeited.     Ibid. 

§  483.  Notice.— In  an  information  on  section  3  of  the  act  of  Jannary  9, 1809,  for  not  un- 
loading, or  giving  bonds,  the  time  of  receiving  the  act  at  the  port  where  the  offense  was 
alleged  to  have  been  committed,  and  also  of  notice  to  unload,  were  material  and  traversable : 
and  it  was  also  held  insufficient  to  allege  that  notice  was  given  "to  discharge  the  cargo  or 
to  give  bond,  according  to  the  law  in  such  cases  provided."  The  nature  of  the  requisition 
should  have  been  stated,  and  to  whom  notice  was  given,  that  the  court  might  judge  of  its 
sufficiency.    The  Schooner  Bolina.  1  Chill.,  75. 
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2.  Plea. 

a.  In  General. 

Summary  —  Plea  to  a  part  of  the  declaration  not  to  he  treated  as  a  plea  to  the  whole,  §  484. — 
Several  pleas  to  different  parts  of  declaration  must  all  he  good  to  ohtain  final  judgment^ 
§485. — Several  pleas  to  different  parts,  all  to  he  determined  separately,  §§  486,  487. —  Pleas 
must  leave  no  part  of  declaration  muinswered,  §  488. —  Several  pleas  to  different  parts, 
the  same  as  one  plea  with  several  verifications,  %  489.—  Traverse  to  he  direct,  §  490. —  For- 
eign judgments,  how  to  be  pleaded,  §§491,  492. —  Joint  plea  must  he  good  as  to  all,  §  493. — 
Plea  of  alteration  of  instrument,  §  494. —  General  issue  without  an  oath  admits  instru- 
ment, g  495.—  Duress  or  fraud  in  promissory  note,  §  496. —  General  plea  of  fraud,  §  497. — 
Pleading  defense  already  set  up,  §  498, —  Plea  to  declaration  on  official  hond,  §§  499,  500. — 
Plea  to  answer  declaration,  not  evidence,  %  501. —  Bad  plea  hy  defendant  as  acceptor, 
§  503. —  Double  plea,  g  503. —  Set-off,  §  503.—  Failure  of  consideration,  §  504. —  Fraudulent 
misrepresentations,  §  505. —  Bad  plea  in  action  on  penal  hond,  §  506. —  Plea  that  instru- 
ment teas  mere  escrow,  §  507.—  Plea  varying  loritten  contract,  §  508. —  Uncertainty,  §  509. 

§  4S4.  Wlien  a  plea  professes  to  answer  only  part  of  the  actionable  matter  in  the  declara- 
tion the  plaintiff,  by  treating  it  as  a  plea  to  the  whole,  discontinues.  Kerr  v.  Force,  §§  510- 
518. 

§  485.  When  several  independent  pleas  are  filed  to  different  parts  of  a  count  they  are  not 
double,  and  plaintiff  may  demur  or  reply  to  each,  taking  nil  dicit  judgment  as  to  all  matters 
not  covered  by  the  plea  in  each  case.  Final  judgment,  however,  is  upon  the  whole  record, 
and  if  all  the  pleas  are  good  it  will  be  for  defendant.    Ibid, 

§  480.  When  several  pleas  are  filed,  each  to  the  whole  count,  final  judgment  will  be  for  de- 
fendant if  one  of  them  be  good.     Ibid, 

g  487.  When  several  pleas  are  filed  to  different  parts  of  a  count,  and  issues  taken  thereon, 
damages  will  be  assessed  on  those  found  for  plaintiff,  and  defendant  will  have  judgment  ou 
those  found  for  him.    Ibid, 

§  488.  When  any  actionable  part  of  declaration  is  left  unanswered  by  a  sufficient  plea 
plaintiff  may  have  nil  dicit  judgment  for  so  much.    Ibid, 

§  489.  Pleading  several  pleas  to  different  parts  of  a  count  is  the  same  as  pleading  one  plea 
with  several  verifications.    Ibid, 

§  400.  A  plea  should  traverse  a  fact  in  the  declaration  directly,  not  argumentatively.  Mower 
r.  Burdick,  §  519. 

§  491.  Foreign  judgments  are  not  records,  and  should  not  be  pleaded  as  such.  Burnham 
V.  Webster,  §§  520-525. 

§  492.  A  plea  setting  up  a  foreign  judgment  must  allege  that  the  court  rendering  it  had 
jurisdiction.    Ibid, 

^  498.  A  joint  plea  by  several  defendants,  if  bad  as  to  one  is  bad  as  to  all.  United  States 
V.  Linn,  §§  52C-528. 

§  494.  A  plea  by  defendant,  alleging  alteration  of  the  instrument  sued  on  after  signature, 
without  charging  the  alteration  on  the  plaintiff,  is  bad  in  substance.    Ibid, 

%  495.  When  statute  requires  the  denial  of  an  instrument  declared  on  to  be  sworn  to,  the 
general  issue  without  an  oath  may  be  pleaded,  which,  though  admitting  the  instrument,  allows 
other  defenses  to  be  proved.    McClintick  v.  Johnston,  §§  529-537. 

§  490.  The  plea  of  duress  or  of  fraud  by  the  maker  of  a  biU  in  a  suit  by  the  assignee  is  bad 
without  an  avi  rment  of  notice.    Ibid 

§497.  A  general  plea  of  fraud  to  a  declaration  on  a  bill  is  not  demurrable.    Ibid. 

%  498.  A  plea  by  one  defendant,  setting  up  a  defense  already  pleaded  by  all  the  defendants 
jointly,  is  useless,  and  a  motion  to  strike  out  or  a  demurrer  will  be  sustained.    Ibid, 

§  499.  To  a  declaration  in  debt  on  an  official  bond  a  plea  is  bad  which  sets  up  a  subsequent 
bond  as  received  in  satisfaction  and  discharge  of  the  first.  United  States  v.  Q^rault,  §§  538- 
513. 

§  500.  To  such  a  declaration  a  plea  is  bad  in  which  sureties  set  up  a  fraud  of  their  principal 
as  a  derense.    Ibid. 

g  501.  A  plea  must  answer  the  declaration,  and  not  the  evidence,  which  it  is  assumed  will 
be  given  to  support  the  declaration.    Ibid, 

§  502.  Where  the  declaration  is  against  defendant,  as  acceptor,  in  his  individual  capacity, 
of  a  bill  of  exchange  drawn  in  payment  for  the  transportation  of  a  particular  lot  of  goods, 
for  a  firm  of  which  defendant  is  a  member,  a  plea  is  bad  in  subetance  which  seeks  to  avoid 
liability  by  setting  up  that,  in  various  shipments  for  the  firm,  tl^e  p^tt^^^  ^^^  failed  to  per- 
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form  his  agreements  and  had  greatly  damaged  the  firm.  Bailroad  Co.  r.  Thompson,  §§  544- 
547. 

§  503.  A  plea  is  double  when,  after  averring  non-performance  in  bar  of  the  action,  it  sets 
up  a  counter-claim  against  plaintiff.  Such  a  claim  should  be  made  in  a  separate  plea  of  set- 
off, or  by  notice  of  special  matter.    Ibid.    . 

§  504.  A  plea  of  failure  of  consideration  should  state  precisely  what  was  the  consideration ; 
also  to  what  extent  and  in  what  respect  consideration  has  failed.  Grunninger  v.  Philpot, 
!;§  548-551. 

§  505.  A  plea  of  fraudulent  misrepresentations  should  state  what  they  were,  with  necessary 
incidents ;  also  that  defendant  entered  into  the  contract  relying  upon  them,  and  should  allege 
the  consideration.     Ibid. 

§  506.  In  an  action  on  a  penal  bond,  a  plea  that  the  breach  is  less  in  extent  than  that 
charged  in  the  declaration  is  bad.     United  States  v.  Dair,  §§  552,  558. 

§  507.  A  special  plea  of  non  est  factum,  on  the  ground  that  the  instrument  declared  on  was 
only  an  escrow  and  not  the  deed  of  defendant,  must  aver  that  the  instrument  was  delivered 
to  a  third  person,  to  be  delivered  to  the  obligee  only  on  performance  of  a  certain  condition. 
Ibid, 

§  508..  A  plea  is  bad  which  sets  up  that  the  written  contract  as  set  out  in  the  declaration  is 
not  the  contract  as  made  between  the  parties,  this  being  an  attempt  to  vary  a  written  con- 
tract by  parol  testimony.     McDonald  v.  Orvis,  §)^  554-556. 

§  509.  This  plea  is  bad  also  for  uncertainty,  in  not  stating  wherein  the  contract  as  set  out 
differs  from  the  contract  as  made.     Ibid, 

[Notes.—  See  g§  557-648.] 

KERR  V.  FORCE. 

■ 

(Circuit  Court  for  the  District  of  Columbia:  8  Cranch,  C.  C,  8-46.   1826.) 

Statement  of  Facts. —  This  was  a  suit  charging  the  defendant  with  having 
published  a  libel  against  the  plaintiff,  in  stating  that  the  plaintiff  had  altered 
a  note  made  by  a  Mrs.  Moulton  and  indorsed  by  John  Q.  Adams,  making  the 
instrument  materially  different  from  what  it  was  when  the  parties  respectively 
signed  and  indorsed  it. 

The  plea  was  apparently  intended  to  be  in  justification,  and  was  to  the  effect 
that  the  defendant  did  publish  the  matters  and  things  in  said  (alleged)  libel 
contained,  as  he  might  lawfully  do.  The  court  having  adjudged  the  plea  de- 
fective, upon  leave  given  the  defendant  filed  fourteen  additional  separate  pleas, 
of  which  the  court  refused  to  receive  six.  Plaintiff  moved  for  judgment  by 
nil  diait  as  to  so  much  as  the  pleas  did  not  cover. 

§  510.  Discussion  of  authorities  as  to  pleas  answer itig  only  part  oftlu  action- 
able matter  in  declaration. 

Opinion  by  Cranch,  J. 

The  case  of  Patcher  v.  Sprague,  2  Johns.,  462,  is  cited  by  the  plaintiff  to  show- 
that  "  whatever  is  traversable  in  pleading,  and  which  is  not  traversed,  is  ad- 
mitted." This  is  certainly  true.  1  Chitty,  591.  But  in  that  case  the  replica- 
tion, which  was  supposed  to  admit  the  fact  not  traversed,  was  a  replication 
which  purported  to  be  an  answer  to  the  whole  plea.  That  case,  therefore, 
only  shows  that  the  doctrine  applies  to  such  pleas  as  purport  to  answer  the 
whole  count,  or,  at  least,  such  traversable  matter  as  is  within  that  part  of  the 
count  which  the  plea  purports  to  answer  when  the  plea  purports  to  answer 
only  a  part  of  the  count. 

In  the  case  of  Ourrie  i&  Witney  v,  Henry,  2  Johns.,  437,  Spencer,  J.,  in  de- 
livering the  opinion  of  the  court,  said :  *'  Pleas  pleaded  under  the  leave  of  the 
court  must  contain  in  each  of  them  suflScient  matter  in  law  to  bar  the  plaint- 
iff's action,  and  they  cannot  be  made  to  depend  on  facts  stated  in  other  pleas." 
This  doctrine  is  stated  as  the  reason  for  adjudging  the  defendant's  third  and 
fifth  pleas  in  that  case  to  be  bad  on  special  demurrer.     Each  of  those  pleas 
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purported  to  answer  the  whole  count.  The  doctrine,  therefore,  so  far  as  that 
case  goes,  is  only  applicable  to  pleas  which  profess  to  answer  the  whole  count. 

"  When  the  body  of  a  replication  contains  an  answer  to  a  part  of  a  plea 
the  commencement  should  recite  or  specify  that  part  intended  to  be  answered ; 
for  should  the  commencement  asshme  to  answer  the  whole  plea,  but  the  body 
contain  an  answer  only  to  part,  the  whole  replication  will  be  insuflScient,  and 
so  vice  ve7*8a.^^  "  In  this  case,"  says  Mr.  Chitty,  "  the  form  may  run  thus : 
*  And  the  said  A.  B.,  as  to  so  much  of  the  said  plea  of  the  said  C.  D.  b}^  him 
secondly  above  pleaded  as  relates  to  the  said  supposed  recognizance  in  the 
said  plea  mentioned,  says  that  he  ought  not  to  be  barred  from  having  or  main- 
taining his  aforesaid  action  thereof  against  him,  because  he  says,'  etc.,  and  the 
other  part  of  the  plea  may  commence  as  follows:  *  And  the  said  A.  B.,  as  to 
the  residue  of  the  said  plea,  saitU,  ^^precludi  non^'^  etc.,  "  because," '  etc. 

"On  the  other  hand,  when  the  matter  to  be  replied  is  equally  an  answer  to 
several  pleas,  it  is  proper,  in  order  to  avoid  expense,  to  answer  all  the  pleas  in 
one  replication."  '*  In  these  cases  the  commencement  should  apply  to  and 
profess  to  answer  all  the  pleaa.  So  where  to  a  plea  of  judgment  outstanding 
the  plaintiff  repKed  that  each  is  fraudulent,  he  may  conclude  with  one  verifi- 
cation.    1  Chitty,  573. 

"It  is  said  that  matter  which  is  the  ground  of  the  suit,  or  upon  which  issue 
might  be  taken,  cannot  be  protested,  and  that  a  protestation  which  is  repug- 
nant to  or  inconsistent  with  the  plea  is  inartificial  and  improper.  In  these 
cases  the  replication  should  either  admit  the  part  of  the  plea  which  is  not  dis- 
puted, by  saying  'true  it  is  that,'  etc.,  or  should  at  once  deny  the  matter 
intended  to  be  tried,  though  the  latter  mode,  as  being  the  most  concise, 
appears  preferable,  for  whatever  is  not  traversed  is,  in  effect,  admitted." 
1  Chittv,  590. 

"  The  qualities  of  a  replication  in  a  great  measure  resemble  those  of  a  plea, 
which  are,  that  it  answers  so  much  of  the  plea  as  it  professes  to  answer;  and 
that  if  bad  in  part  it  is  bad  for  the  \vhole,  and  that  it  must  be  single.  If  it 
do  not  answer  so  much  of  the  plea  as  it  professes  to  answer  it  will  be  a  dis- 
continuance." 1  Chitty,  617;  Marstelier  v.  McLean,  7  Cranch,  156;  Com.  Dig., 
Pleader,  F.  4,  W.  2;  Hancock  v,  ProwH,  1  Saund.,  338.  See,  also,  1  Chitty, 
511,  512,  540,  592,  618;  Co.  Lit.,  304,  a;  Coombe  v.  Talbot,  Salk.,  218;  Curtis 
V.  Bateman,  1  Sid.,  39;  Wilson  r.  Law,  Carth.,  334;  S.  C,  Skin.,  554;  Middle- 
ton  V.  Cheeseman,  Yelv.,  65;  Bray  v.  Fisher,  2  KoU.,  390;  1  Roll.  Ab.,  487,  b, 
43;  7  H.  6,  27;  Johnson  v.  Turner,  Yelv.,  5;  S.  C,  1  Brownlow,  192;  Penton 
V.  Robert,  2  East,  88;  4  Co.,  62;  Herlakenden's  Case,  Glib.  Hist.  C.  L.,  155, 
185;  Woodward  u  Robinson,  1  Str.,  302;  Wilson  v.  Dodd,  1  Roll.,  176;  Wats 
V,  King,  Cro.  Jac,  353. 

§  oil.  The  rule  where  ih^  plea  professes  to  answer  only  apart  of  the  action- 
aJ>le  matter  in  declaration. 

From  all  the  cases  which  I  have  found  the  rule  seems  to  be,  that  where  the 

plea  professes  to  answer  only  a  part  of  the  actionable  matter  charged  in  the 

count,-  if  the  plaintiff,  by  his  replication  or  demurrer,  treats  it  as  a  plea  to  the 

whole  matter,  it  is  a  discontinuance.     But  if  the  plaintiff,  by  his  replication  or 

demurrer,  treat  it  as  a  plea  to  that  part  only  which  it  purports  to  answer,  it  is 

no  discontinuance;  provided  that  at  the  time  of  replying  or  demurring  he 

take  judgment,  by  nil  dicity  for  that  part  of  the  count  which  is  unanswered  by 

the  plea. 
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§  612.  The  TvXe  where  several  distinct  and  independent  pleas  are  pleaded  to 
different  and  separate  parts  of  a  count 

Where  several  distinct  and  independent  pleas  are  pleaded  to  dilBferent  and 
separate  parts  of  a  count  the  pleas  are  not  double,  and  do  not  require  the  aid 
of  the  statute;  and  if  the  plaintiff  may  replj''  or  demur  to  each  plea  and  take 
judgment  by  default,  or  nil  dicit  (which  is  the  same  thing),  as  to  all  the  mat- 
ter not  covered  by  each  plea,  in  succession,  so  as  ultimately  to  get  judgment 
for  all  the  matter  contained  in  his  declaration,  yet  by  the  same  process  the 
defendant,  if  his  pleas  are  all  good,  and  the  issues  or  demurrers  be  decided  in 
his  favor,  will  have  made  out  a  complete  bar  to  the  whole  of  the  same  matter; 
and,  as  the  final  judgment  of  the  court  must  be  upon  the  whole  record,  that 
judgment  must  be  for  the  defendant.  Tippet  v.  May,  1  B.  &  P.,  411;  8  Co., 
120,  b;  Bonham's  Case,  3  Co.,  52,  b;  Eidge way's  Case,  8  Co.,  133,  b;  Turner's 
Case,  Ilobart,  199,  S.  P. 

§  6  IS.  The  rule  where  several  pleas  are  pleaded  to  the  same  count 

Where  several  distinct  and  valid  pleas  in  bar  are  by  the  leave  of  the  court, 
under  the  statute,  pleaded  to  the  same  count  and  issues  taken  thereon,  if  one 
of  the  issues  be  found  for  the  defendant  and  the  residue  for  the  plaintiff,  yet 
the  judgment  must  be  for  the  defendant.  Coke  v.  Sayer,  2  Wils.,  85.  So  if 
several  distinct  and  valid  pleas  in  bar  be,  by  the  leave  of  the  court,  pleaded 
to  one  and  the  same  part  of  the  count  and  issue  be  taken  thereon,  and  one  of 
the  issues  be  found  for  the  defendant,  the  judgment,  as  to  so  much  of  the 
count  as  is  answered  by  the  plea,  must  be  for  the  defendant,  although  the 
other  issues  be  found  for  the  plaintiff. 

§  514.  The  rule  wlien  separate  pleas  are  pleaded  to  different  parts  of  the 
same  count. 

Where  there  are  separate  and  distmct  pleas  to  different  parts  of  the  count 
and  issues  taken  thereon,  and  some  of  the  issues  be  found  for  the  plaintiff  and 
some  for  the  defendant,  several  damages  should  be  assessed,  and  judgment 
will  be  entered  for  the  plaintiff  as  to  the  issues  found  for  him,  and  for  the 
defendant  as  to  the  issues  found  for  him.  And  if,  instead  of  taking  issue, 
the  plaintiff  should  demur  to  those  pleas  (as  he  may  safely  do  without  fear  of 
a  discontinuance  if  he  confine  his  prayer  for  judgment  on  the  demurrers  to  so 
much  of  his  count  as  the  plea  professes  to  answer,  and  pray  judgment  by  nil 
dicit  for  the  residue),  and  some' of  the  demurrers  should  be  decided  in  favor 
of  the  plaintiff  and  some  in  favor  of  the  defendant,  the  plaintiff  would  have 
judgment  and  a  writ  of  inquiry  of  damages  as  to  those  decided  in  his  favor, 
and  the  defendant  would  have  judgment  upon  the  others. 

§  515.  The  rule  in  case  any  part  of  plaintiff^ s  declaration  remains  unan- 
swered. 

If  it  appear  upon  the  whole  record  that  any  actionable  part  of  the  plaintiff's 
declaration  remain  unanswered  by  a  sufficient  plea,  the  plaintiff  must  have 
judgment  for  so  much  if  he  shall  have  prayed  judgment  at  the  proper  time,  so 
as  to  avoid  a  discontinuance.  But  if  it  appear  from  the  whole  record  that 
every  actionable  part  of  the  declaration  has  been  fully  answered  by  a  valid 
plea  in  bar,  the  truth  of  which  has  either  been  admitted  in  the  pleadings  or 
found  by  the  jury,  the  judgment  must  be  for  the  defendant. 

§  516.  Pleading  several  pleas  to  different  parts  of  a  count  is  practically  the 
same  as  pleading  one  plea  with  several  verifications. 

The  form  of  pleading  offered  by  the  defendant  in  the  present  case  seems  to 
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be  fair,  and  more  likely  to  result  in  a  jast  judgment  than  if  he  had  pleaded 
all  the  mattei^  in  one  plea,  unless  in  that  plea  he  had  tendered  as  many  veri- 
fications as  there  are  now  pleas.  And  if  he  had  done  that  I  see  no  substantial 
difference  between  that  and  the  present  manner  of  pleading.  In  that  mode 
of  pleading  the  defendant  would  come  and  say  that  the  plaintiff  his  action 
aforesaid  thereof  against  him  ought  not  to  have  or  maintain,  because  he  says 
that  as  to  so  much,  etc.,  he  says,  etc.,  and  this  he  is  ready  to  verify;  and  as 
to  so  much,  etc.,  he  says,  etc.,  and  this  he  is  ready  to  verify ;  and  so  on  as  to 
each  particular  set  of  words,  and  then  conclude  with  a  general  prayer  for 
judgment  as  to  the  whole  count,  instead  of  inserting  after  every  verification  a 
special  prayer  for  judgment  as  to  the  particular  part  of  the  count  to  which 
the  matter  thus  offered  to  be  verified  applies.  The  difference  seems  to  be 
only  a  difference  of  form ;  for  in  the  mode  of  pleading  which  the  plaintiff's 
counsel  supposes  to  bo  right,  each  separate  matter  of  defense  pleaded  to  the 
distinct  and  different  parts  of  the  count  would,  in  effect,  be  a  distinct  and 
separate  plea.  It  could  derive  no  aid  from  the  other  matters  of  defense 
pleaded  to  a  different  part  of  the  count.  If  it  be  not  a  good  justification  of 
the  matter  which  it  professes,  in  its  introductory  part,  to  justify,  it  must  be 
the  subject  of  a  separate  demurrer  on  the  part  of  the  plaintiff.  Douglass  v. 
Satterbee,  11  John.,  16.  If  some  of  the  several  matters  pleaded  be  good  jus- 
tifications of  M'hat  they  profess  to  justify,  and  others  be  not,  the  plaintiff  must 
demur  to  the  latter,  and  plead  over  to  the  others.  If  he  were  to  demur  to  the 
whole  as  one  plea,  and  one  of  the  several  matters  pleaded  should  be  a  good 
justification  of  what  it  purports  to  justify,  the  demurrer  must  be  overruled  in 
the  same  manner  as  a  demurrer  to  a  whole  declaration  would  be  overruled  if 
any  one  of  the  counts  should  be  good.  Com.  Dig.,  Pleader,  2,  3;  1  Chitty, 
643;  Powdick  v,  Lyon,  11  East,  565;  Seddon  v.  Senate,  13  East,  76,  77. 

If  none  of  the  several  matters  pleaded  to  the  respective  parts  of  the  count 
should  be  a  good  justification  of  what  it  purports  to  justify,  perhaps  One  de- 
murrer to  the  whole  might  be  good,  if  it  purported  to  be  a  demurrer  to  the 
separate  matters  pleaded ;  but  then  it  would  be  good  only  reddendo  singula 
aingulU;  and  because  it  would,  in  effect,  be  equivalent  to  a  separate  demurrer 
to  each  matter  of  offense  pleaded.  The  two  modes  of  pleading  differ  only  in 
form;  and  I  can  see  no  disadvantage  to  the  plaintiff  from  the  mode  adopted 
by  the  defendant;  nor  any  benefit  which  the  plaintiff  could  derive  from  that 
which  he  seems  to  suppose  to  be  the  most  correct. 

§  617.  When  a  count  is  wlwlly  answered  hy  several  pleas  to  variotcs  parts j 
plaintiff  cannot  have  nil  dicit  judgment  as  to  any  part. 

If  the  difference  be  only  in  form,  then  if,  by  pleading  in  the  form  which  the 
plaintiff  contends  for,  he  could  not  take  judgment  by  nil  dicitj  so  here  where 
all  the  pleas  are  pleaded  una  Jlaiu,  although  they  have  not  one  common  com- 
mencement and  conclusion,  I  should  think  the  plaintiff  could  not  have  judgr 
ment  by  default  on  any  part  of  his  count.  If  in  replying  to  each  plea  he 
should  take  judgment,  by  default,  as  to  all  the  matter  in  the  count  not  covered 
by  the  plea,  it  would  be  only  matter  of  form,  to  save  a  technical  or  formal 
discontinuance.  It  is  said  that  one  plea  cannot  be  aided  by  another.  This  is 
true,  whether  each  plea  be  entire,  or  whether  it  purport  to  answer  only  a  part. 
If  an  entire  plea  do  not  answer  the  whole  count,  or  if  a  plea  to  a  part  of  a 
count  do  not  answer  the  whole  part  which  it  professes  to  answer,  it  is  bad 
upon  demurrer,  and  cannot  derive  aid  from  any  other  plea.  But  when  a  plea 
to  a  part  of  a  count  is  an  answer  to  such  part,  it  needs  no  aid  from  anv  other 
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plea;  it  is  sufficient  for  all  that  it  professes  to  answer.  So  when  the  defend- 
ant, in  what  the  plaintiff's  counsel  supposes  to  be  one  plea,  pleads  several  dis- 
tinct matters  to  several  distinct  parts  of  the  count,  each  distinct  matter  pleaded 
must  be  sufficient  in  itself  to  answer  what  it  professes  to  answer,  and  can  de- 
rive no  aid  from  another  distinct  matter  pleaded  to  another  distinct  part  of 
the  count;  so  that  the  rule  applies  equally  to  both  forms  of  pleading. 
§  518.  Necessity  of  properly  ans'iJbering  a  good  plea  of  justification. 
If  a  plea  be  a  good  justification  of  what  it  purports  to  justify  the  plaintiff 
cannot  treat  it  as  a  nullity,  and  take  judgment  by  nil  dicit  for  the  whole  mat- 
ter contained  in  his  declaration.  He  must  demur  or  reply  to  the  plea,  and 
take  judgment,  by  default,  for  what  remains  unanswered.  If  the  plaintiff  de- 
mur and  pray  judgment  for  the  whole  matter  in  his  declaration,  he  admits  that 
the  defendant  has  answered  to  the  whole  matter,  but  answered  badly  (Tay- 
lor V.  Cole,  1  H.  BL,  562);  and  as  the  plea  professes  to  answer  only  a  part  of 
that  matter,  the  plaintiff,  by  such  demurrer,  impliedly  abandons  all  that  part 
which  the  plea  does  not  profess  to  answer,  and  therefore,  and  thereby,  discon- 
tinues his  suit  for  so  much ;  and  a  discontinuance  as  to  part  (as  before  observed) 
is  a  discontinuance  as  to  the  whole.  Every  demurrer  concludes  with  its  ap- 
propriate prayer  for  judgment,  and  if  it  be  to  a  particular  count,  or  breach,  it 
is  qualified  accordingly.  1  Chitty  on  Pleading,  644,  If  it  be  to  a  plea  in 
abatement,  and  conclude  as  if  it  were  a  plea  in  bar,  it  wiU  be  a  discontinuance. 
In  Hughes  v,  Phillips,  Yelv.,  38,  the  court  said:  "  It  is  not  all  one  nihil  dicere 
ao  insujficienter  dicere;  for  then  upon  every  insufficient  bar  judgment  should 
be  upon  nU  dicit,  which  is  not  so."  See,  also,  Story's  Pleadings,  311,  the  form 
of  a  demurrer  to  a  particular  breach  of  covenant  and  joinder;  and  in  pages 
303  and  322,  a  demurrer  to  several  pleas.  See,  also,  in  1  Harris'  Entries,  90, 
the  form  of  a  judgment  against  the  defendant  Avho  had  neglected  to  plead  as 
to  part  of  a  particular  count,  and  where  the  plaintiff  takes  judgment  by  nil 
dicit  as  to  that,  in  order  to  prevent  a  discontinuance.  See,  also,  in  1  Har. 
Ent.,  212,  the  form  of  a  verdict  in  slander,  part  for  the  plaintiff  and  part  for 
the  defendant. 

For  these  reasons  the  court  refused  to  give  judgment  by  nil  dicit,  either  as 
to  the  respective  parts  uncovered  by  each  plea  when  taken  separately ;  or  to 
consider  the  several  pleas  as  nullities,  and  to  give  judgment  by  default  for  the 
whole  matter  in  the  plaintiff's  declaration. 

MOWER  V.  BURDICK. 
(Circuit  Court  for  Michigan:  4  McLean,  7,  8.    1845.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  action  is  brought  upon  a  sealed  instrument, 
dated  the  9th  of  June,  1839,  in  which  the  defendant  agreed  to  indemnify  the 
plaintiffs  and  save  them  harmless  against  the  payment  of  a  promissory  note, 
made  and  signed  by  the  plaintiffs  jointly  and  severally,  with  one  Samuel 
Mower,  then  of  Michigan  citj-,  Indiana,  for  the  sum  of  $1,700,  payable  in  one 
year,  for  the  benefit  and  use  of  the  said  Samuel-  Mower.  And  the  plaintiffs 
aver  that  on  the  12th  day  of  July,  1842,  they  paid  the  said  note.  The  second 
count  in  the  declaration  was  substantially  the  same  on  another  note. 

§  519.  Argumentative  plea  is  demurrable.     The  trave?'se  must  be  direcL 

The  defendant  pleaded  that  the  said  Samuel  Mower  did  himself  take  up  and 
pav  each  of  the  said  several  promissory  notes  when  they  became  due,  without 
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this,  that  the  said  plaintiffs  paid  the  sums  due  upon  the  said  promissory  notes 
when  they  became  due,  or  any  part  of  all  or  either  of  them  in  manner  and 
form,  etc.,  which  the  said  defendant  is  ready  to  verify.  To  this  plea  the 
plaintiffs  demurred. 

This  plea  is  bad.  The  plaintiffs  aver  that  they  paid  the  notes  after  they 
became  due;  the  plea  alleges  that  Mower  paid  them  when  they  became  due, 
which  is  not  a  direct  answer  to  the  averment  in  the  declaration.  This  may  be 
a  good  argument  to  show  that  the  plaintiffs  could  not  have  paid  the  notes  as 
they  allege,  but  it  is  an  argumentative  denial  of  the  fact  stated  in  the  decla- 
ration, which  should  be  traversed.  Stephen,  PI.,  385,  175-7,  181.  [Case  dis- 
continued.] 

BURNHAM  V.  WEBSTER. 
(District  Court  for  Maine:  Daveis,  286-242.    1845.) 

Statement  op  Facts. —  Assumpsit  on  a  note  for  $1,000.  Defendant  pleaded 
the  general  issue,  and  secondly,  a  foreign  judgment  rendered  by  a  New  Bruns- 
wick court.  To  this  latter  plea  plaintiff  replied  that  the  New  Brunswick 
court  was  a  foreign  court,  had  no  jurisdiction  of  the  subject-matter  when  it 
rendered  judgment^  and  that  the  note  was  withdrawn  by  consent  and  with 
the  leave  of  the  court  before  verdict  and  judgment.  Defendant  demurred  be- 
cause the  replicatiom  was  doubb  and  argumentative. 

Opinion  by  Ware,  J. 

By  the  rules  of  pleading  there  can  be  but  one  replication  to  one  plea.  The 
defendant  may  indeed  put  into  the  cause  several  pleas,  but  each  plea  is  dis- 
tinct and  must  be  single;  it  must  contain  but  one  matter  of  defense,  that  is,  it 
must  not  contain  two  or  more  facts  or  points,  each  of  which  would  be  an 
answer  or  defense  to  the  action. 

§  620.  A  replication  which  contains  two  answers  to  a  plea  is  had  for  dvr 
plicity. 

The  replication  in  like  manner  must  be  single,  and  confined  to  a  single 
answer,  and  if  it  contains  mbre  than  one,  each  of  which  would  be  a  full  an- 
swer to  the  plea,  it  will  be  held  on  demurrer  bad  for  duplicity,  for  it  must 
tender  a  single  issue. 

Tried  by  this  test  can  this  replication  stand?  It  alleges  in  the  first  place 
that  the  court  had  no  jurisdiction  of  the  subject-matter  of  this  suit.  This 
alone  is  a  complete  answer  to  the  plea,  on  which  the  defendant  might  take 
issue,  and  if  found  for  the  plaintiff  that  the  court  had  not  jurisdiction,  there 
is  an  end  of  the  defense  set  up  by  the  plea.  For,  if  the  court  had  no  jurisdic- 
tion, the  judgment  would  be  considered  as  a  nullity,  and  not  in  any  way 
affecting  the  rights  of  the  parties. 

In  the  second  place,  the  replication  alleges  that  the  note  now  declared  on  was, 
by  consent  of  parties  and  leave  of  court,  withdrawn  from  the  case  before  the 
verdict  and  judgment.  This  allegation  admits  the  jurisdiction  of  the  court  over 
the  parties  and  the  subject-matter  at  the  time  when  the  action  was  com- 
menced, and  then  shows  that  it  was  withdrawn  from  the  jurisdiction  by  the 
leave  of  the  court  and  consent  of  the  parties,  so  that  no  adjudication  was  in 
fa.ct  had  on  the  note.  This  is  also  by  itself,  and  independent  of  any  other 
matter,  a  complete  answer  to  the  plea,  on  which  the  defendant  in  a  rejoinder 
might  take  issue.  If  the  defendant  had  rejoined  instead  of  demurring,  the  re- 
joinder must,  to  answer  the  replication,  have  beeu  double  and  presented  two 
distinct  and  independent  issues. 
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It  is  contended  in  favor  of  the  replication  that  it  is  not  double,  because  it 
presents  but  a  single  point,  and  that  is  that  the  judgment  is  not  conclusive. 
But  it  is  obvious  that  a  judgment  may  not  be  conclusive  on  the  parties  for 
more  reasons  than  one.  But  in  replying  to  a  plea  the  plaintiff  is  not  allowed 
to  put  in  several  replications  to  a  single  plea,  as  a  defendant  may  put  in  sev- 
eral pleas  to  a  declaration.  When  a  foreign  judgment  is  declared  on,  the  de- 
fendant may  in  different  pleas  allege  several  distinct  and  different  reasons 
why  it  should  not  be  conclusive  on  his  right,  as  the  want  of  jurisdiction  in  the 
court,  or  fraud  in  obtaining  the  judgment,  or  that  it  is  invoked  to  affect  the 
rights  of  third  persons  by  collusion  between  the  parties.  But  when  it  is 
pleaded  in  defense  to  an  action,  though  the  plaintiff  may  believe  that  the 
judgment  is  not  legally  binding  for  several  reasons,  he  is  b}"  the  rules  of  plead- 
ing precluded  from  availing  himself  of  more  than  one.  He  must  select  from 
his  various  means  of  defense  the  one  on  which  he  chooses  to  rely.  The  plaint- 
iff having  in  this  case  included  in  his  replication  two  distinct  matters,  either 
of  which  is  a  complete  answer  to  the  plea,  the  replication  must  be  adjudged 
bad. 

But  then  it  is  contended  that  if  the  replication  is  bad,  so  also  is  the  plea, 
and  that  a  bad  replication  is  good  enough  for  a  bad  plea,  the  general  rule 
being  that  where  there  are  successive  faults  in  pleading  we  must  go  back  to 
the  first  fault.  The  plea,  it  is  contended,  is  bad  for  two  causes.  1.  It  is 
pleaded  without  a  profert.  2.  Because  the«plea  does  not  allege  that  the  court 
had  jurisdiction  of  the  parties  and  of  the  subject-matter. 

§  521.  A  former  judgment  ehoidd  not  he  pUaded  with  a  profert 

The  first  objection  cannot  prevail.  In  causes  where  a  profert  is  necessary, 
the  omission  can  only  be  taken  advantage  of  by  special  demurrer,  and  the  ob- 
jection is  waived  by  pleading  over.  Chitty  on  Pleading,  350,  512.  And  when 
a  judgment  is  relied  on  in  a  declaration  as  a  ground  of  action,  or  in  a  plea  as 
a  defense,  it  is  never  declared  on  or  pleaded  with  a  profert.  See  precedents 
in  American  Precedents,  page  347,  and  2  Chitty's  Pleading,  232,  and  3  Chitty, 
227,  for  Declaration;  2  Chitty,  536  and  673,  pl^a  ntd  tid  record^  and  replica- 
tion. The  profdrt  is  made  in  reply  to  the  plea  of  nul  iiel  record^  and  the  party 
then  has  time  to  produce  the  record.     3  Black.  Com.,  331. 

§  622.  Foreign  jxidgmenta  not  records. 

And  further,  foreign  judgments  are  not  considered  by  the  common  law  as 
records  and  cannot  be  declared  on  and  pleaded  technically  as  such.  In  the 
case  of  Walker  v.  Witter,  1  Doug.,  the  plaintiff  declared  in  debt  on  a  judg- 
ment recovered  in  the  colonial  court  of  St.  Jago  de  la  Vega,  "  as  by  tho  record 
and  proceedings  thereof  remaining  in  said  court  will  more  fully  appear,"  and 
the  defendant  replied  nul  tiel  record.  The  court  said  the  prout  patet  per  re- 
cordum  was  absurd  because  the  foreign  judgment,  in  the  view  of  the  common 
law,  was  iio  record,  but  that  it  might  be  rejected  as  surplusage;  but  that  the 
plea  of  nul  iiel  record  was  a  nullity,  and  gave  judgment  for  the  plaintiff. 

§  523.  Effect  of  foreign  judgments. 

The  second  objection  involves  a  question  of  more  difficulty.  The  plea  is  in 
the  common  form  of  a  plea  of  domestic  judgment.  Whatever  difference  of 
opinion  there  may  be  as  to  the  binding  force  of  foreign  judgments,  all  agree 
that  they  are  not  entitled  to  the  same  authority  as  the  judgments  of  domestic 
courts  of  general  jurisdiction.  They  are  but  evidence  of  what  they  purport 
to  decide,  and  liable  to  be  controlled  by  counter  evidence,  and  do  not,  like  do- 
mestic judgments,  import  absolute  verity  and  remain  incontrovertible  and 
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conclusive  until  reversed ;  and  the  question  of  the  jurisdiction  of  the  court  over 
*  the  matter  which  it  acts  upon  is  always  an  open  question.  As  to  the  authority 
and  effect  of  such  judgments,  they  are  rather  assimilated  to  the  judgments  of 
domestic  courts  of  limited  and  special  jurisdiction.  Now,  with  respect  to  the 
judgments  of  these  courts  when  they  are  relied  upon,  it  must  always  appear 
that  the  court  rightfully  exercised  jurisdiction.  There  is  no  presumption  in 
favor  of  their  authority,  as  in  the  proceedings  of  courts  of  general  jurisdiction, 
but  that  must  appear  on  the  face  of  their  proceedings,  or  their  judgments  will 
be  held  not  merely  voidable  but  absolutely  void  and  nullities.  Walkers. 
Turner,  9  Wheat.,  947-9 ;  Elliot  v.  Piersol,  1  Pet.,  340-1. 

§  524.  In  pleading  a  foreign  judgment  it  mtist  appear  that  the  foreign  court 
had  jurisdiction. 

Formerly  it  was  held,  in  pleading  the  judgment  of  an  inferior  court,  whether 
of  record  or  not  of  record,  that  the  whole  proceedings  must  be  set  out  at  large. 
Nothing  was  presumed  in  favor  either  of  their  jurisdiction  or  of  the  regularity 
of  their  proceedings.  It  was  therefore  not  sufficient  to  allege  taliter proceaaum 
fuity  but  the  whole  must  be  spread  upon  the  record  by  the  party  relying  on 
the  judgment,  that  it  might  be  seen  that  the  court  had  jurisdiction  and  that 
the  proceedings  were  regular.  Comyn's  Digest,  Pleader,  E.,  18.  But  the 
rigor  of  the  old  rule  has  been  relaxed  in  modern  times,  and  it  is  now  held  not 
to  be  necessary  to  set  out  the  cause  of  action  and  the  whole  proceedings  at 
large,  but  that  it  is  sufficient  to  allege  that  the  suit  was  for  a  cause  of  action 
arising  within  the  jurisdiction  of  the  court.  1  Saunders'  Hep.,  92,  note  2; 
Story's  Pleading,  134.  And  the  regularity  of  the  proceedings  will  be  pre- 
sumed unless  excepted  to  by  the  other  party.  But  still  it  must  appear  that 
the  court  had  jurisdiction,  either  by  a  suitable  allegation  of  the  party  relying 
on  the  judgment,  or  by  spreading  on  the  record  so  much  of  the  proceedings 
that  the  court  may  see  that  the  inferior  tribunal  could  rightfully  take  cogni- 
zance of  the  cause.  For  the  court  will  not  presume  the  jurisdiction  unless  it 
is  distinctly  alleged  or  is  apparent  on  the  record. 

It  is  indeed  said  by  Lord  Mansfield,  in  the  case  of  Rowland  v.  Veale,  Cowp., 
18,  that  the  same  liberality  holds  in  pleading  the  judgment  of  an  inferior 
court  with  regard  to  the  jurisdiction  as  does  with  regard  to  the  regularity  of 
its  proceedings ;  that  is,  that  it  will  be  presumed  to  be  rightful  unless  the  con- 
trary is  shown ;  and  therefore*  that  it  is  unnecessary  to  allege  that  the  party 
'^became  indebted  within  the  jurisdiction."  For  if  the  cause  of  action  did  not 
arise  within  the  jurisdiction,  it  should  have  been  shown  to  the  court  below; 
or,  if  it  was  not  alleged  in  the  court  below,  it  would  be  bad  on  error  or  in  a 
writ  of  false  judgment.  This,  however,  was  but  an  obiter  dictum^  for  in  the 
case  before  the  court  it  was  alleged  in  the  plea  that  the  cause  of  action  came 
within  the  jurisdiction.  But  with  the  exception  of  this  dictum  the  precedents 
and  the  authorities  are  the  other  way. 

Foreign  judgments  are  held  to  have  no  greater  sanctity  or  authority  than 
domestic  judgments  of  inferior  courts.  It  must  appear  by  the  proceedings  or 
be  alleged  in  the  plea  that  the  court  had  jurisdiction  of  the  cause,  for  the 
court  will  not  presume,  nor  can  it  be  contended  that  it  is  a  presumption  of 
law,  that  a  foreign  court  has  jurisdiction  over  parties  who  are  inhabitants  and 
residents  of  this  country.  Xow  it  is  not  alleged  in  the  plea,  nor  is  there  any- 
thing spread  on  the  record  which  shows,  that  the  foreigt^  court  had  jurisdic- 
diction  over  the  parties  or  the  cause  in  this  case.     It  appears  to  me,  therefore, 
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that  the  plea  is  bad,  not  in  form  merely,  which  might  be  cured  by  pleading 
over,  but  in  substance, 

§  525.  A  foreign  judgment  is  no  more  binding  on  the  party  suing  than  on 
the  party  sited. 

The  only  question  of  doubt,  as  it  appears  to  me,  that  can  arise,  is  whether  it 
'^'  lies  in  the  mouth  of  the  plaintiff  to  say  that  a  court  to  which  he  had  himself 
voluntarily  appealed,  and  whose  authority  he  had  invoked,  had  no  jurisdiction 
to  determine  the  matter,  and  that  its  proceedings  might  be  treated  as  a  nullity. 
If  the  question  stood  entirely  clear  of  authority,  it  is  one  on  which  I  should 
feel  inclined  to  pause. 

It  seems  to  me  to  be  repugnant  to  the  first  principles  of  social  order  and 
civil  justice,  that  a  party  should  be  allowed  to  deny  the  competence  of  a  tri- 
bunal of  his  own  choosing,  and  to  whose  authority  he  had  compelled  the  other 
party  to  submit.  If  he  may,  I  do  not  see  but  that  he  may  harass  the  adverse 
party  with  a  new  suit  in  every  new  jurisdiction  where  he  may  be  found,  without 
prejudice  from  prior  judgments  which  may  have  been  rendered  against  him  by 
other  courts.  But  the  language  of  the  authorities  does  not  appear  to  indicate 
any  distinction  of  the  kind,  or  that  a  foreign  judgment  is  binding  any  further 
on  the  party  bringing  the  suit  than  on  the  party  defendant 


UNITED  STATES  v.  LINN. 
(1  Howard,  104-118.    1848.) 

Opinion  by  Mb.  Justice  Thompson. 

Statement  of  Facts. —  This  case  comes  up  on  a  writ  of  error  from  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Illinois.  The  writ  or  sum- 
mons issued  in  the  cause  purports  to  be  in  a  plea  of  debt  for  $100,000.  And 
the  declaration  contains  three  counts  upon  the  following  instrument^  which, 
upon  oyer  craved  by  the  defendants,  is  set  out  upon  the  record: 

"  Know  all  men  by  these  presents  that  we,  William  Linn,  David  B.  Water- 
man, Lemuel  Lee,  James  M.  Duncan,  John  Hall,  William  Walters,  Asahel 
Lee,  William  L.  D.  Ewing,  Alexander  P.  Field  and  Joseph  Duncan,  are  held 
and  firmly  bound  unto  the  United  States  of  America  in  the  full  and  just  sum 
of  $100,000,  money  of  the  United  States,  to  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves  jointly  and  severally,  our  joint  and  several  heirs, 
executors  and  administrators,  firmly  by  these  presents,  sealed  with  our  seals 
and  dated  this  1st  day  of  August,  in  the  year  1836."  They  also  crave  oyer 
of  the  condition  of  the  said  supposed  writing  obligatory,  and  it  is  read  to  them 
in  these  words:  ^'The  condition  of  the  foregoing  obligation  is  such,  that 
whereas  the  president  of  the  United  States  hath,  pursuant  to  law,  appointed 
the  said  William  Linn  receiver  of  public  moneys  for  the  district  of  lands  sub- 
ject to  sale  at  Yandalia,  in  the  state  of  Illinois,  for  the  term  of  four  years  from 
the  12th  day  of  January,  1835,  by  commission  bearing  12th  February^ 

1835:  Now,  therefore,  if  the  said  William  Linn  shall  faithfully  execute  and 
discharge  the  duties  of  his  office,  then  the  above  obligation  to  be  void  and  of 
none  effect;  otherwise  it  shall  abide  and  remain  in  full  force  and  virtue. 

"  Sealed  and  delivered  in  the  presence  of  Presley  G.  Pollock,  as  to  Wm. 
Linn,  D.  B.  Waterman,  Lemuel  Lee,  J.  M.  Duncan,  John  Hall,  Wm.  Walters,. 
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Asahel  Lee,  Wm.  L.  D.  Ewing  and  A.  P.  Field;  A.  Caldwell  as  to  Joseph 

Duncan. 

""William  Linn,  [l.  s.]  D.  B.  Waterman,    [l.  s.] 

"  Lemuel  Lee,  [l.  s.]  J.  M.  Duncan,          [l.  s.] 

"  John  Hall,  [l.  s.]  Wm.  Walters,         [l.  s.] 

"  Asahel  Lee,  [l.  s.]  Wm.  L.  D.  Ewing,    [l.  s.] 

"  A.  P.  Field,  [l.  s.]  Joseph  Duncan.       [l.  s.] 

"General  Land  Office. 

^^ Approved  Aug^ust  SO^  1836,  '  Ethan  A.  l^powN." 

To  the  first  count,  which  purports  to  be  debt  on  the  bond,  the  defendants 
plead  jointly  non  est  factum^  and  several  other  pleas  not  necessary  here  to  be 
noticed.  To  the  second  and  third  counts,  which  are  upon  the  same  instru- 
ment, not  described,  however,  as  a  .bond,  but  as  a  certain  instrument  in  writ- 
ing.   To  these  counts  the  defendant  Joseph  Duncan  put  in  the  following  plea: 

"  And  the  said  Joseph  Duncan,  impleaded  as  aforesaid,  by  Logan  &  Brown, 
his  attorneys,  comes  and  defends  the  wrong  and  injury,  when,  etc.  And,  as  to 
the  said  second  and  third  counts  in  the  said  plaintiffs'  declaration  contained, 
says  that  the  said  plaintiffs  their  said  action  on  the  said  second  and  third 
count  sought  not  to  have  or  maintain  against  him,  this  defendant,  because,  he 
says,  that  protesting  that  he  executed  the  supposed  written  instrument  de- 
clared  upon  in  the  said  second  and  third  counts  of  the  plaintiffs'  amended 
declaration,  he  sa^s  that  after  he  had  signed  said  instrument  and  delivered  it 
to  his  co-defendant  Linn  to  be  transmitted  to  the  plaintiffs,  and  after  the  se- 
curities to  the  said  written  instrument  had  been  affixed  (approved)  by  the 
Hon.  Nathaniel  Pope,  judge  of  the  district  court  of  the  United  States  for  the 
state  of  Illinois,  it  was,  without  the  consent,  direction  or  authority  of  said 
Joseph  Duncan,  materially  altered  in  this:  that  scrawls,  by  way  of  seals, 
were  affixed  to  the  signature  of  said  Joseph  Duncan  to  said  written  instru- 
ment, and  to  the  signatures  of  the  other  parties  to  said  written  instrument, 
whereby  the  character  and  effect  of  the  said  written  instrument  declared  in 
the  second  and  third  counts  aforesaid  was  materially  changed  and  said  instru- 
ment declared  on  vitiated. 

^^  And  so  said  Duncan  says  that  the  said  supposed  written  instrument  de- 
clared on  in  the  second  and  third  counts  of  plaintiffs'  amended  declaration  is 
not  his  act  and  instrument;  and  of  this  he  puts  himself  upon  the  country." 

To  which  plea  there  is  interposed  a  special  demurrer,  and  the  court  gave 
judgment  for  the  defendant  Joseph  Duncan  upon  the  demurrer,  thereby  ad- 
judging that  the  plea  was  sufficient  in  law  to  bar  the  plaintiffs  from  maintain- 
ing their  action  against  him.  And  issues  being  joined  upon  the  pleas  to  the 
first  count  the  cause  came  on  to  be  tried  by  a  jury,  and  under  the  instructions 
of  the  court  a  verdict  was  found  for  the  defendants  upon  the  issues  of  fact. 
Exceptions  were  taken  to  the  instructions  of  the  court  to  the  jury.  And  the 
correctness  of  such  instructions  is  the  first  question  presented  on  this  writ  of 
error. 

Upon  the  trial,  after  reading  the  bond  to  the  jury,  the  defendants  called  a  wit 
ness  who  testified  in  substance  that  he  saw  the  bond,  after  it  had  been  signed  by 
the  obligors,  in  the  hands  of  William  Linn,  the  obligor  first  named  therein,  after 
it  had  been  returned  from  the  district  judge  with  his  certificate  indorsed  of  the 
sufficiency  of  the  sureties;  that  the  district  judge,  in  a  note  in  writing,  accompa- 
nying the  bond,  had  pointed  out  the  omission  of  seals  to  the  names  of  the  signers 
of  the  instrument;  and  said  Linn,  saying  he  would  obviate  that  difficulty,  took 
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a  pen,  and,  in  the  presence  of  the  witness,  added  scrawls,  by  way  of  seals,  to 
each  name  subscribed  as  naakers  of  the  instrument.  •  Other  testimony  was 
given,  under  the  issues  of  fact,  which  it  is  not  material  to  notice. 

§  526.   Upon  a  joint  plea  of  rum  est  factum  by  several  defendants^  if  the  plea 
is  proved  had  a^  to  one  it  is  had  as  to  alL 

Upon  this  evidence  the  court  gave  the  following  instruction  to  the  jury: 
"  If  they  shall  find  from  the  evidence  that,  after  the  instrument  upon  which 
the  action  is  brought  was  signed  by  the  defendants,  it  was  altered  by  Will- 
iam LinQ,  one  of  the  defendants,  without  the  knowledge  or  assent  of  the 
other  defendants,  by  adding  to  the  names  of  the  defendants  the  scrawl  seals 
which  now  appear  upon  the  face  of  the  instrument,  and  such  defendants  have 
not  at  any  time  since  the  alteration  sanctioned  it,  the  instrument  is  not  the 
deed  of  such  defendants,  and  the  jury  will  find  a  verdict  in  their  favor."  And 
the  question  is  whether  this  instruction  was  in  point  of  law  correct,  under  the 
pleadings  and  evidence  in  the  cause.  All  the  defendants  united  in  a  joint 
plea  of  non  est  factum,  and  the  proof  was  that  the  scrawls  were  added  by 
Linn  to  his  own  name  and  to  the  names  of  the  other  defendants.  The  adding 
the  scrawl  by  Linn  to  his  own  name  did  not  vitiate  the  instrument  as  to  him ; 
he  had  a  right  to  add  the  seal,  or  at  least  he  can  have  no  right  to  set  up  his 
own  act  in  this  respect  to  avoid  his  own  deed.  It  was  therefore  his  deed,  and 
the  plea  of  non  est  factum  as  to  him  is  false.  And  the  question  is  whether  it  is 
not  false  as  to  all  who  joined  him  in  the  plea  of  tvon  est  factum.  It  is  laid  down 
by  Chitty,  in  his  Treatise  on  Pleading,  that  a  plea  which  is  bad  in  part  is  bad 
m  toto.  If,  therefore,  two  defendants  join  in  a  plea,  which  is  sufficient  for 
one  but  not  for  the  other,  the  plea  is  bad  as  to  both.  For  the  court  cannot 
sever  it,  and  say  that  one  is  guilty  and  that  the  other  is  not,  when  they  put 
themselves  on  the  same  terms.  Chitty,  598.  A  plaintiff  may,  in  an  action  in 
form  ex  delicto  against  several  defendants,  enter  a  noUe  prosequi  as  to  one  of 
them.  But  in  actions  in  form  ex  contractu,  unless  the  defense  be  merely  in 
the  personal  discharge  of  one  of  the  defendants,  a  noUe  prosequi  cannot  be 
entered  as  to  one  defendant  without  discharging  the  other,  for  the  cause  of 
action  is  entire  and  indivisible.  Chitty,  599.  The  rule  laid  down  by  Chitty 
is  fully  sustained  by  the  English  and  American  decisions.  In  Smith  v. 
Bouchin,  2  Str.,  993,  the  action  was  trespass  and  false  imprisonment;  plea  not 
guilty  by  all,  and  a  justification  as  to  eight  days'  imprisonment.  And  the 
court  held  that  although  the  officer  and  jailer  might  have  been  excused  if 
they  had  pleaded  severally,  but  having  joined  in  a  plea  with  others  who  could 
not  justify,  they  had  forfeited  their  justification.  In  Moors  v.  Parker,  3 
Mass.,  310,  the  action  was  trespass  de  bonis  asportatis  against  several,  and  all 
join  in  the  plea  of  not  guilty,  and  also  in  a  plea  of  justification.  The  court 
held  that  the  bar  set  up  was  no  justification  for  one  of  the  defendants,  and  if 
several  defendants  join  in  pleading  in  bar,  if  the  plea  is  bad  as  to  one  defend- 
ant it  is  bad  as  to  alL 

So  in  the  case  of  Schermerhorne  v.  Tripp,  2  Gaines,  108,  which  was  in  error 

from  a  court  of  common  pleas.    The  action  was  trespass  against  a  justice  of 

the  peace,  the  constable  and  the  plaintiff,  and  all  joined  in  a  plea  of  not 

guilty.    The  court  said,  the  constable  having  joined  with  the  others  in  the 

plea  of  the  general  issue,  they  are  all  equally  trespassers.    If  he  had  pleaded 

separately  he  would  probably  have  been  excused ;  but  he  has  now  involved 

himself  with  others,  and  we  cannot  separate  their  fates. 

It  is  unnecessarv  to  multiply  authorities  on  this  point;  the  books  are  full  of 
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them,  and  it  is  a  well  settled  and  established  rule  in  pleading.  The  reason  is, 
because,  the  plea  being  entire,  cannot  be  good  in  part  and  bad  in  part,  an 
entire  plea  not  being  divisible;  and  consequently  if  the  matter  jointly  pleaded 
be  insufficient  as  to  one  of  the  parties  it  is  so  in  toto.  1  Saund.,  28,  n.  2,  and 
cases  there  cited. 

It  has  been  suggested  that  this  objection  is  waived  by  the  following  entry 
in  the  bill  of  exceptions:  "A  judgment  having  been  obtained  against  Linn 
for  the  full  amount  of  his  defalcation,  a  judgment  on  this  bond  was  not  asked 
against  him  or  any  of  the  defendants,  unless  the  jury  shall  find  against  all  the 
defendants."  It  is  not  perceived  how  this  can  be  considered  a  waiver  of  any 
error.  No  judgment  could  have  been  given  against  Linn  separately,  the  plea 
of  non  est  factum  being  joint.  But  the  plaintiffs,  according  to  the  express 
terms  of  this  memorandum,  did  ask  a  verdict  and  judgment  against  all  the 
defendants;  and  if  from  the  pleadings  and  evidence  they  were  entitled  to 
judgment  against  all,  as  we  think  they  were,  there  was  no  waiver  that  will 
justify  the  instructions  given  to  the  jury. 

§  627.  Gonclimon  of  a  plea.  A  plea  hy  one  who  has  signed  an  instrument^ 
that  it  was  altered  after  signature^  without  charging  the  plaintiff^  with  the  alter- 
ation,  is  bad  on  demurrer. 

The  next  question  arises  upon  the  special  demurrer  to  the  plea  of  Joseph 
Duncan  to  the  second  and  third  counts  of  the  declaration.  This  plea  sets  up 
new  matter  to  avoid  the  instrument  upon  which  the  action  is  founded,  and 
concludes  to  the  country.  And  it  may  well  be  questioned  whether,  upon  the 
best  and  soundest  rules  of  pleading,  it  ought  not  to  have  concluded  with  a 
verification.  Chitty,  in  his  Treatise  on  Pleading  (1  Chitty,  590),  says  it  is  an 
established  rule  in  pleading  that,  whatever  new  matter  is  introduced  on  either 
side,  the  pleading  must  conclude  with  a  verification,  in  order  that  the  other 
party  may  have  an  opportunity  of  answering  it.  And  this  rule  has  the  sanc- 
tion of  many  adjudged  cases.  In  the  case  of  Service  v.  Heermance,  1  Johns., 
92,  the  court  say  there  is  no  rule  in  pleading  better  or  more  universally  estab- 
lished than  that,  whenever  new  matter  is  introduced,  the  pleading  must  con- 
clude with  an  averment.  And  the  reason,  say  the  court,  is  obvious,  because 
the  plaintiff  might  otherwise  be  precluded  from  setting  forth  matter  which 
would  maintain  his  action,  although  the  matter  pleaded  by  the  defendant 
might  be  true.  And  in  Henderson  v.  Wittry,  2  Durn.  &  East,  576,  Buller, 
justice,  in  giving  the  judgment  of  the  court,  said:  By  the  rules  of  pleading, 
whenever  new  matter  is  introduced  the  other  party  must  have  an  opportunity 
of  answering  it.  So  that  the  replication  setting  up  new  matter  concluded 
properly  with  an  averment.  Numerous  authorities,  both  in  England  and  the 
United  States,  might  be  cited  in  support  of  this  rule.  But  there  is  certainly 
no  little  confusion  and  diversity  of  opinion  appearing  in  the  books  with  re- 
spect to  the  question  when  the  pleadings  ought  to  conclude  to  the  country, 
and  when  with  a  verification.  Many  of  these  discrepancies  may  grow  out  of 
rules  said  by  Mr.  Chitty  to  have  been  recently  established  in  the  English 
courts,  relating  to  pleadings,  which  have  not  fallen  under  our  notice. 

We  will,  however,  pass  by  the  demurrer  for  that  cause  in  the  present  case, 
and  proceed  to  an  examination  of  the  special  matter  set  up  in  the  plea  in  bar 
of  the  action.  If  this  mode  of  pleading  be  adopted,  the  special  matter  set  up 
must,  as  in  a  special  plea,  be  such  that,  if  true  in  point  of  fact,  it  will  bar  the 
action  and  defeat  the  plaintiffs'  right  to  recover.  The  matter  set  up  in  this 
plea,  when  stripped  of  some  circumlocution,  is  that,  g^^ter  Vie,  Joseph  Duncani 

597 


§627,  PLEADING.— AT  LAW. 

and  the  other  parties  to  the  instruments  had  signed  the  same,  it  was  without 
his  consent,  direction  or  authority,  altered  by  affixing  seals  to  their  signatures. 
The  plea  does  not  indicate  in  any  manner  by  whom  the  alteration  was  made. 
It  does  not  allege  that  it  was  done  with  the  knowledge  or  by  the  authority  or 
direction  of  the  plaintiffs,  nor  does  it  even  deny  that  it  was  done  with  the 
knowledge  of  the  defendant,  Joseph  Duncan.  The  plea  does  not  contain  any 
allegation  inconsistent  with  the  conclusion  that  it  was  altered  by  a  stranger, 
without  the  knowledge  or  consent  of  the  plaintiffs ;  and,  if  so,  it  would  not 
have  affected  the  validity  of  the  instrument.  It  is  said  that  the  demurrer 
admits  the  truth  of  the  matter  set  up  in  the  plea.  The  demurrer  admits  what- 
ever is  well  pleaded.  But  it  does  not  admit  any  more,  and  certainly  does  not 
admit  what  is  not  pleaded  at  all.  The  demurrer  then  admits  nothing  more 
than  that  the  seals  were  affixed  after  the  instrument  had  been  signed  by  the 
parties  and  delivered  to  Linn  to  be  transmitted  to  the  plaintiffs,  and  that  this 
was  done  without  the  consent,  direction  or  authority  of  him,  the  said  Joseph 
Duncan.  Is  this  enough  to  avoid  the  instrument  and  bar  the  recovery  ?  It 
certainly  is  not,  for  the  seals  might  have  been  affixed  by  a  stranger  without 
the  knowledge  or  authority  of  the  plaintiffs,  and  would  not  have  affected  the 
validity  of  the.  instrument.  The  plea  not  alleging  by  whom  the  seals  were 
affixed,  it  is  open  to  two  intendments.  Either  that  this  was  made  by  the 
plaintiffs,  which  would  make  the  instrument  void,  or  that  it  was  done  by  a 
stranger,  which  would  not  invalidate  it.  And  what  is  the  rule  of  construc- 
tion of  such  a  plea?  It  is,  that  it  is  to  be  construed  most  strongly  against  the 
defendant.  This  is  the  rule  laid  down  by  Chitty  (1  Chitty,  578),  and  in  which 
he  is  supported  by  numerous  authorities.  And  the  reason  assigned  for 
this  rule  of  construction  is  that  it  is  a  natural  presumption  that  the  party 
pleading  will  state  his  case  as  favorably  as  he  can  for  himself.  And  if  he  do 
not  state  it  with  all  its  legal  circumstances  the  case  is  not  in  fact  favorable  to 
him ;  and  the  rule  of  construction  in  such  case  is  that,  if  a  plea  has  on  the 
face  of  it  two  intendments,  it  shall  be  taken  most  strongly  against  the  de- 
fendant; that  is,  says  he,  the  most  unfavorable  meaning  shall  be  put  upon  the 
plea;  a  rule  which  obtains  also  in  other  pleadings,  and  a  number  of  cases  are 
put  illustrating  this  rule.  The  present  plea  falls  directly  within  it.  The  plea 
not  alleging  by  whom  the  seals  were  affixed,  it  is  left  open  to  intendment 
that  it  was  done  either  by  plaintiffs  or  by  a  stranger.  In  the  first  case  it 
would  make  the  deed  void;  in  the  last  it  would  not  vitiate  it.  And  under  the 
rule  that  has  been  stated,  the  most  unfavorable  meaning  must  be  put  upon  the 
plea;  that  is,  that  which  will  operate  most  against  the  party  pleading  it.  And 
the  alteration  must  be  presumed  to  have  been  made  so  as  not  to  vitiate  the  in- 
strument if  the  plea  will  admit  of  such  construction.  Suppose  the  plea  had 
concluded  with  a  verification,  and  the  plaintiffs  had  replied  that  the  affixing 
the  seal  was  done  without  their  knowledge,  consent  or  authority,  and  this 
state  of  the  case  had  been  sustained  by  the  proof,  it  would  not  have  avoided 
the  instrument. 

But  it  is  said  the  law  imposes  upon  the  party  who  claims  under  the  instm- 
ment  the  burden  of  explaining  the  alteration.  This  is  the  rule,  undoubtedly, 
where  the  alteration  appears  on  the  face  of  the  instrument,  as  an  erasure, 
interlineation,  and  the  like.  In  such  case  the  party  having  the  possession  of 
the  instrument  and  claiming  under  it  ought  to  be  called  upon  to  explain  it. 
It  is  presumed  to  have  been  done  while  in  his  possession.  But  where  no  such 
prima  facie  evidence  exists  there  can  be  no  good  reason  why  this  should  de- 
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volve  upon  a  party  simply  because  he  claims  under  the  instrument.    The  plea 
avers  the  alteration,  and  the  defendant,  therefore,  holds  the  aflBrmative;  and 
the  general  rule  is  that  he  who  holds  the  afSrmative  must  prove  it.    And  this, 
under  the  present  plea,  can  impose  no  hardship  on  the  defendant,  for  his  af- 
firming the  fact  of  alteration  affords  a  reasonable  presumption  that  he  knew 
by  whom  the  alteration  was  made.     And,  in  addition  to  this,  it  is  a  circum- 
stance deserving  considerable  weight  that  the  defendant,  in  his  plea,  does  not 
deny  his  having  such  knowledge.    He  avers  that  the  seal  was  affixed  without 
bis  consent,  direction  or  authority ;  but  he  does  not  say  it  was  done  without 
his  knowledge.     And  it  is  not  an  unreasonable  inference  that  if  he  had,  in  his 
plea,  disclosed  by  whom  it  was  done,  it  would  appear  to  have  been  done  in  a 
way  that  did  not  affect  the  validity  of  the  instrument.     There  is  not  upon  the 
face  of  this  instrument  anything  indicating  an  alteration,  or  casting  a  suspi- 
cion upon  its  validity,  that  should  put  the  plaintiffs  upon  inquiry.    The  instru- 
ment upon  its  face  admits  it  was  sealed  with  the  seals  of  the  defendants,  and 
purports  to  have  been  sealed  and  delivered  in  the  common  conclusion  of  a 
sealed  bond.    So  that,  when  the  instrument  came  into  the  possession  of  the 
plaintiffs,  there  was  nothing  on  the  face  of  it  to  raise  a  suspicion  against  its 
validity.    The  case  of  Henman  v.  Dickinson,  5  Bing.,  183,  has  been  relied  upon 
to  show  that  the  onus  of  accounting  for  the  alteration  is  thrown  upon  the 
plaintiffs.    All  that  this  case  decides  is  that  the  party  who  sues  on  an  instru- 
ment which,  on  the  face  of  it,  appears  to  have  been  altered,  it  is  for  him  to 
show  that  the  alteration  has  not  been  improperly  made.    The  circumstance 
of  the  alteration  appearing  on  the  face  of  the  instrument  is  emphatically  re- 
lied upon  by  the  court  to  show  that  the  party  claiming  under  the  instrument 
must  account  for  the  alteration.     This  was  a  question  of  evidence  upon  the 
trial,  and  did  arise  upon  the  pleadings,  and  the  report  of  the  case  does  not 
furnish  us  with  the  pleadings.    Many  other  cases  might  be  cited  to  the  same 
effect. 

In  the  case  of  Taylor  v.  Mosely,  6  Car.  &  P.,  273,  the  bill  upon  which  the 
suit  was  brought  appeared  on  its  face  to  have  been  altered,  and  there  was  no 
evidence  on  either  side  when  or  bv  whom  the  alteration  was  made:  and  the 
question  was  submitted  to  the  jury  by  Lord  Lyndhurst  with  the  remark  that 
it  lay  on  the  plaintiff  to  account  for  the  suspicious  form  and  obvious  altera- 
tion of  the  note,  and  they  must  judge  from  the  inspection  of  the  instrument, 
and  if  they  thought  the  alteration  was  made  after  the  completion  of  the  bill 
the  verdict  must  be  for  the  defendant.  In  the  case  now  before  the  court  the 
inspection  of  the  instrument  furnishes  no  ground  of  suspicion,  and  from  the 
facts  stated  in  the  plea  there  must  have  been  a  considerable  distance  of  time 
after  the  instrument  was  signed  by  Duncan  before  it  came  into  the  possession 
of  the  plaintiffs.  The  plea  alleges  that  it  was  delivered  to  Linn,  one  of  the 
defendants,  to  be  transmitted  to  the  plaintiffs.  But  the  plea  does  not  allege 
that  the  alteration  was  made  after  the  instrument  came  into  the  possession  of 
the  plaintiffs;  and  under  the  state  of  facts  alleged  in  the  plea,  the  omcs  of 
proving  when  and  by  whom  altered  is  more  properly  cast  upon  the  defend- 
ant. We  are  accordingly  of  opinion  that  the  plea  is  bad.  But  it  is  a  settled 
rule  that  when  the  demurrer  is  to  the  plea,  the  court,  having  the  whole  record 
before  them,  will  go  back  to  the  first  error;  and  when  the  demurrer  is  by  the 
plaintiff  his  own  pleadings  must  be  scrutinized,  and  the  court  will  notice  all 
exceptions  to  the  declaration  that  might  have  been  taken  on  general  demoiv 
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rer.    We  are  accordingly  thrown  back  on  the  record  to  examine  the  suffi- 
ciency of  the  declaration  in  the  second  and  third  counts. 

§  628.  The  liability  of  a  security  who  incurred  the  obligation  after  hiaprin" 
djpal  took  office.    How  such  liability  should  be  declared  upon. 

The  second  count  sets  out  the  instrument  as  of  the  date  of  the  1st  of  April, 
1836.  That  Linn's  commission  bears  date  the  12th  of  February,  1835,  and 
that  he  was  appointed  receiver  for  four  yeairs  from  the  12th  of  January,  1835. 
And  the  count  then  alleges  that  after  the  making  and  delivering  the  said  in- 
strument in  writing,  and  after  the  appointment  of  the  said  Linn,  he  entered 
upon  the  duties  of  his  office,  and  that  within  four  years  from  the  said  12th 
day  of  January,  and  while  he  was  receiver  of  public  moneys,  there  came  into 
his  hands,  as  receiver,  the  sum  of  $4,000,000,  which  it  was  his  duty  to  pay 
over  to  the  plaintiffs  when  requested,  yet  the  said  William  Linn  hath  not,  nor 
would  he,  although  often  requested  so  to  do,  to  wit,  on  the  2d  day  of  April, 
in  the  year  1838,  account  for  and  pay  ovei*  to  the  said  plaintiffs  the  said  sums 
of  money  or  any  part  thereof,  but  hath  wholly  neglected  and  refused  so  to  do. 
It  is  said  this  count  is  bad  because  from  the  time  stated  in  the  count  he  might 
have  received  the  money  after  the  12th  day  of  January,  1835,  the  commence- 
ment of  his  office,  and  before  the  1st  day  of  April,  1836,  when  the  instrument 
signed  by  the  sureties  bears  date,  and  that  the  sureties  cannot  be  responsible 
for  any  moneys  received  before  they  became  sureties.  The  count  alleges  a 
demand  of  the  money  and  a  refusal  to  pay  it  on  the  2d  day  of  April,  in  the 
year  1838,  long  after  the  defendant  became  surety.  In  the  case  of  Farrar  and 
Brow^n  v.  The  United  States,  5  Pet.,  373  (which  was  an  action  upon  a  bond 
given  for  the  faithful  discharge  of  the  duties  of  a  surveyor  of  the  public  lands), 
the  breach  assigned  was  that  at  the  time  of  the  execution  of  the  bond  "  there 
were  in  the  hands  of  the  surveyor  large  sums  of  money  to  be  disbursed  for  the 
use'  of  the  United  States,  which  he  had  neglected  to  do."  And  one  of  the 
questions  which  arose  was  whether  the  sureties  could  be  made  liable  for  any 
moneys  paid  to  the  surveyor  prior  to  the  execution  of  the  bond ;  and  the  court 
said  there  is  but  one  ground  on  which  the  sureties  can  be  made  answerable^ 
and  that  was  on  the  assumption  that  the  money  was  still  remaining  in  his 
hands  when  the  bond  was  given.  And  in  the  case  of  The  United  States  v. 
Boyd,  15  Pet.,  208,  the  court  said  it  matters  not  at  what  time  the  moneys  had 
been  received,  if  after  the  appointment  of  the  officer  they  were  held  by  him 
in  trust  for  the  United  States,  and  so  continued  to  be  held  at  and  after  the 
date  of  the  bond.  In  these  cases  there  was  a  direct  allegation  that  the  money 
was  in  the  hands  of  the  officer  at  the  date  of  the  bond.  In  the  case  now  be- 
fore the  court  there  is  no  such  direct  allegation,  and  this  count  is  therefore 
bad  on  this  ground.    The  third  count  is  also  bad  for  the  same  reason. 

The  judgment  of  the  circuit  court  must  accordingly  be  reversed  and  the 
cause  sent  back  for  further  proceedings. 

Mb.  Justicb  McLean  dissented. 
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MoCIINTICK  V.  JOHNSTON. 
(Circuit  Court  .for  Indiana:  1  McLean,  414-428.    1889.) 

Opinion  of  the  Court. 

Statement  op  Facts. —  This  action  is  brought  on  the  following  promissory 
note: 
"$715.08.  Madison,  Indiana,  Aug.  28,  1837. 

"  Nine  months  after  date,  we  jointly  and  severally  promise  to  pay  at  the 
Branch  of  the  State  Bank  of  Indiana,  at  Madison,  to  Eiley  &  Yan  Amaringe, 
merchants  of  Philadelphia,  or  to  their  order,  seven  hundred  and  fifteen  dol- 
lars and  eight  cents,  without  defalcation,  for  value  received. 

"I.  D.  Johnston. 
"David  Cummins." 
Indorsed : 
"  For  value  received,  pay  the  within  to  John  McClintick. 

"Riley  &  Van  Amabinge." 
The  defendant  filed  the  following  pleas : 

1.  Non  a88um>p8it. 

2.  "  That  at  the  time  of  making  the  said  supposed  note,  etc.,  the  said  Imley 
D.  Johnston  was  unlawfully  imprisoned  by  said  Eiley  &  Van  Amaringe,  and 
others  in  collusion  with  them,  and  then  and  there  detained  in  prison  until  the 
force  and  duress  of  imprisonment  of  him,  said  Johnston,  and  to  obtain  the  lib- 
eration of  him,  said  Johnston,  from  such  imprisonment,  he,  said  Johnston,  to- 
gether with  said  David  Cummins,  as  his  surety,  made  said  note,"  etc. 

3.  That  said  supposed  note  was  made  and  delivered  to  said  Eiley  &  Van 
Amaringe  without  any  consideration  whatsoever  for  so  doing;  and  the  same 
was  indorsed  over  by  said  Eiley  &  Van  Amaringe  to  said  plaintiff  without 
any  consideration  whatsoever,  and  with  full  notice  to  said  plaintiff  that  the 
same  had  been  made  by  said  defendants  without  consideration. 

4.  That  said  note  was  obtained  from  them  by  fraud,  covin  and  misrepre- 
sentation. 

5.  That  said  defendant  Johnston,  who  is  impleaded  with  the  said  David  Cum- 
mins, says  he  did  not  undertake  and  promise  in  manner  and  form  as  said 
plaintiff  has  alleged. 

To  the  first,  second,  fourth  and  fifth  pleas  the  plaintiff  has  filed  demurrers, 
and  assigned  the  following  causes  of  demurrer  to  the  fourth  plea: 

1.  The  said  fourth  plea  is  double,  containing  two  substantive  bars  to  said 
action,  if  the  matters  pleaded  are  pleadable  in  bar;  that  is  to  say,  1.  Fraud, 
covin  and  false  representation ;  and  2.  That  the  said  note  declared  on  was 
made  without  any  consideration  whatever. 

2.  Fraud,  covin  and  false  representation  cannot  be  pleaded  without  setting 
ont  the  particular  facts  that  constitute  the  fraud,  covin  and  false  representa- 
tion, so  far  as  relates  to  the  consideration,  but  only  to  the  making  of  the 
instrument  declared  on. 

And  in  answer  to  the  third  plea,  the  plaintiff  filed  the  following  replication : 
That  the  defendant  ought  not,  etc.,  because  he  saith  that  said  note  was  not 
made  and  delivered  to  said  Eiley  &  Van  Amaringe  without  any  consideration 
whatever,  and  that  the  same  was  not  indorsed  over  by  said  Eiley  &  Van  Am- 
aringe to  said  plaintiffs  without  any  consideration  whatever,  and  that  said 
plaintiff  had  not  any  notice  that  said  note  had  been,  made  by  said  defendants 

without  any  consideration. 
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To  this  replication  the  defendant  filed  a  demurrer,  and  for  cause  of  de- 
murrer states  that  said  replication  is  double,  etc.  And  a  joinder  to  the  de- 
murrers to  the  first,  second,  fourth  and  fifth  pleas  is  filed. 

The  first  question  raised  by  these  pleadings  is  whether  the  plea  of  non  assump- 
sit can  be  filed  in  this  action.  It  is  contended  by  the  plaintiffs  counsel  that 
it  cannot  be  pleaded,  1,  to  a  bill  of  exchange;  and  2,  that  it  cannot  be  pleaded 
against  an  indorsee. 

§  529.  The  general  issue  without  an  oath  may  he  pleaded  to  declaration  on  a 
hiU^  though  denial  of  the  execution  of  the  instrument  he  required  to  he  under  oath. 

Upon  general  principles  there  can  exist  no  doubt  that  the  drawer  or  acceptor 
of  a  bill  may  put  in  this  plea.  It  denies  the  execution  of  the  instrument,  and 
requires  the  plaintiff  to  prove  it.  But  it  is  insisted  that  under  the  twenty-first 
section  of  the  "  act  to  regulate  the  practice  in  suits  of  law  "  in  this  state,  the 
plea  unless  sworn  to,  cannot  have  this  effect,  and  that  in  this  case  it  can  be 
pleaded  for  no  other  purpose.  The  act  provides  that  "no  plea  in  abatement, 
plea  of  non  est  factum^  non-assignment,  nor  any  other  plea,  replication  or 
other  pleadings,  denying  or  requiring  proof  of  the  execution  or  assignment  of 
any  bond,  bill,  release,  or  instrument  of  writing,  etc.,  shall  be  received,  unless 
supported  by  oath  or  affirmation." 

This  statute  having  been  passed  subsequent  to  the  enactment  of  the  process 
act  of  1828,  by  congress,  can  have  no  force  to  regulate  the  practice  of  this 
court,  unless  the  court  adopt  it  as  a  rule  of  practice. 

If  not  sworn  to  the  plea  does  not  put  the  plaintiff  to  the  proof  of  the  in- 
strument; but  no  reason  is  perceived  why  the  plea  should  not  be  held  good 
for  every  other  legitimate  purpose,  though  filed  without  affidavit.  Under  it  the 
defendant  may  give  payment  in  evidence,  accord  and  satisfaction,  etc.,  and  to 
let  in  these  defenses  the  plea  is  not  required  to  be  sworn  to.  And  if  it  may  be 
used  for  this  purpose  without  affidavit,  the  demurrer  cannot  be  sustained.  We 
think  the  plea  admits  the  execution  of  the  note  and  the  assignment,  on  u  hioh 
the  action  is  brought,  not  being  sworn  to,  but  that  it  is  good  for  other  pur- 
poses, and  that  the  demurrer  must  be  overruled. 

§  530.  The  plea  of  duress  hy  the  maker  of  a  note  in  a  suit  hr ought  hy  an  as- 
signee is  had^  unless  notice  he  averred. 

The  demurrer  to  the  second  plea  raises  the  question  whether  the  duress  of 
Johnston  can  be  jointly  pleaded  with  his  co-defendants.  However  this  may  be, 
there  is  a  conclusive  objection  to  this  plea.  This  suit  is  brought  by  the  in- 
dorsee of  the  note,  and  the  plea  does  in  no  way,  by  notice  or  otherwise,  connect 
him  with  the  duress  so  as  to  affect  the  validity  of  the  note  in  his  hands.  We 
are  clear,  therefore,  that  the  plea  is  bad  and  the  demurrer  to  it  is  sustained. 

§  531.  A  plea  of  fraud  in  obtaining  a  notCy  although  expressed  in  general 
termSj  is  good. 

The  fourth  plea,  to  which  there  is  a  demurrer,  alleges  that  the  note  was  ob- 
tained by  fraud,  covin  and  misrepresentation.  The  additional  allegation  in 
this  plea,  that  the  note  was  given  without  consideration,  has  been  struck  out, 
and  this  removes  one  of  the  causes  of  demurrer  specially  assigned  to  this  plea. 
And  the  only  objection  to  the  plea,  as  it  now  stands,  is  that  fraud,  covin  and 
misrepresentation  cannot  be  pleaded  on  these  general  grounds.  From  the  re- 
marks of  the  counsel,  this  plea  was  principally  objected  to  as  presenting  two 
distinct  grounds  of  defense :  fraud  and  want  of  consideration.  But  the  plea 
having  been  amended,  it  is  unnecessary  to  consider  this  objection. 

Fraud  may  be  given  in  evidence  in  this  case  under  the  general  issue,  but  the 
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plea  is  not  demurrable  on  that  ground.  The  defense  it  sets  up  is  not  a  matter 
of  fact  which  amounts  to  a  denial  of  the  allegation  which  the  plaintiff  is  bound 
to  prove  in  support  of  his  declaration.  It  would  seem  to  follow,  if  fraud  may 
be  given  in  evidence  in  this  case  under  the  general  issue,  that  the  plea  is  not 
objectionable  on  account  of  its  generality.  1  Chitty,  PL  (ed.  1839),  670;  9 
Co.,  110 ;  2  Maul.  &  Selw.,  378. 

§  532.  A  plea  of  fraud  in  the  payee  must  aver  notice  to  the  holder. 

But  it  contains  no  averment  that  the  indorsee  participated  in  the  fraud  or 
had  any  knowledge  of  it.  In  this  respect  the  plea  is  fatally  defective.  In  the 
case  of  Bramah  v,  Roberts,  27  Com.  L.  Eep.,  the  chief  justice  says,  "  the  third 
plea  in  this  case,  which  is  pleaded  to  an  action  brought  by  the  indorsees  against 
the  acceptors  of  a  bill  of  exchange,  is  in  effect  no  more  than  this,  that  the  de- 
fendants were  defrauded  of  the  bill  of  exchange,  and  that  the  acceptance  was 
given  by  them  without  consideration.  Now,  inasmuch  as  the  indorse©  of  a 
bill  of  exchange  is,  by  law,  prima  facie  assumed  to  hold  it  for  consideration, 
inasmuch  as  we  are  not  to  presume  a  notice  which  would  make  him  a  fraudu- 
lent agent  in  taking  a  bill  of  exchange,  and  inasmuch  as.  this  plea  is  silent 
upon  the  subject  of  want  of  consideration  on  the  part  of  the  indorsees,  or  of 
notice  of  fraud,  we  are  to  ask  ourselves  whether,  upon  the  transfer  of  a  bill  of 
exchange,  the  circumstance  of  the  acceptor  having  been  defrauded  at  the  time 
when  he  gave  the  acceptance  is  an  answer  against  an  innocent  indorsee  for  a 
valuable  consideration  without  notice.  It  seems  to  me  that  it  is  not  a  sufficient 
answer."    The  demuiTer  to  this  plea  must  be  sustained. 

§  533.  J.  plea  which  is  a  repetition  of  a  former  plea  is  useless  arid  demurrable. 

In  the  fifth  plea  Johnston  pleads  non  assumpsit^  having  previously  filed  the 
same  plea  in  connection  with  his  co-defendant.  This  is  clearly  irregular,  and 
this  plea  would  have  been  struck  out  on  motion.  A  defendant  cannot  incum- 
ber the  record  by  a  repetition  of  the  same  pleas,  which  can  in  no  respect 
change  the  nature  of  his  defense. 

§  534.  The  indorsement  of  a  hill  imports  a  consideration. 

We  come  now  to  consider  the  demurrer  to  the  replication  to  the  third  plea. 
This  plea  averred  a  want  of  consideration  in  the  note,  and  that  the  indorsee 
had  fuU  notice  of  it,  and  that  it  was  assigned  without  consideration.  To  this 
the  plaintiff  replies  that  the  note  was  not  given  without  consideration,  that  it 
was  not  assigned  without  consideration,  and  that  he  had  no  notice.  The  de- 
fendant demurs  to  this  replication.    He  alleges  it  is  double  and  therefore  bad. 

The  pleading  is  in  accordance  with  the  rules  latety  adopted  in  England. 
The  plea  of  non  assumpsit  on  bills  and  notes,  and  in  the  action. of  assumpsit 
generally,  is  abolished,  and  all  matters  in  evidence  are  required  to  be  specially 
pleaded  by  these  rules.  If  this  shall  produce  some  perplexity  in  pleading  and 
no  little  awkwardness  in  requiring  a  party  to  plead  negatively,  yet  it  will  give 
greater  point  and  certainty  to  the  controversy  in  actions  of  assumpsit. 

Until  very  recently  it  is  believed  not  to  have  been  doubted  that  the  indorse- 
ment of  a  negotiable  instrument  \V2^  prim^a  facie  evidence  of  a  consideration. 
This  is  the  doctrine  laid  down  by  Mr.  Chitty  and  other  writers  on  bills  of  ex- 
change and  promissory  notes.  And  the  doctrine  is  abundantly  sustained  by 
numerous  adjudications.  Chitt.  on  Bills  (ed.  1839),  79;  Philips  u  Pluckwell, 
2  M.  &  S.,  395 ;  1  Black.  Rep.,  445 ;  1  Salk.  25 ;  2  Ld.  Ray m.,  760 ;  2  Bl.  Com., 
446;  Selw.  K  P.  (4th  ed.),  340. 

But  in  a  late  case  in  the  exchequer,  where  the  plea  alleged  that  the  de- 
fendant accepted  without  consideration,  and  that  the  plaintiff  (the  indorsee) 
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was  a  holder  without  consideration,  the  latter  allegation  being  denied  by  the 
replication,  which  admitted  the  former.  Lord  Abinger  is  represented  to  have 
questioned  the  principle  that  the  indorsement  imported  a  consideration.  And 
he  seems  to  have  expressed  surprise  that  doubts  were  entertained  on  the  sub- 
ject. The  view  of  his  lordship  seems  to  have  been  very  much  influenced  by 
the  practice  of  the  London  bankers,  who  receive  indorsed  bills  for  collection. 
If  an  indorsement  on  a  bill  should  be  held  not  to  import  a  consideration,  it 
must  shake  the  credit  of  commercial  paper  and  produce  injurious  consequences 
on  commercial  transactions.  And  we  think  the  principle  has  been  too  long 
and  too  beneficially  settled  to  be  now  questioned. 

If  it  be  made  to  appear  that  the  assignment  was  without  consideration, 
then  the  drawer  or  acceptor  of  the  bill  may  set  up  any  defense  to  the  bill 
which  he  might  have  done  before  it  was  negotiated.  For,  in  the  language  of 
Mr.  Chitty,  in  such  a  case  the  indorser  is  in  privity  with  the  first  holder,  and 
will  be  affected  by  everything  which  would  afiFect  him.  The  title  of  the 
plaintiff  not  being  founded  on  a  consideration,  he  shall  not  be  permitted  to 
enforce  it  against ,  good  faith  and  conscience.  Pearson  v.  Pearson,  7  John., 
26 ;  Store  v.  Wadley,  3  John.,  124 ;  Ten  Eyck  v.  Vanderpool,  8  John.,  120 ; 
Denniston  v.  Bacon,  10  John.,  198,  231 ;  Bayler  v.  Haber,  6  Mass.,  451 ;  Slade 
V,  Halsted,  7  Co  wen,  322;  Lawrence  v.  Stonington  Bank,  6  Conn.,  521;  Hill 
V.  Buckminister,  6  Pick.,  301. 

§  535.  To  a  plea  that  the  note  was  given  and  the  assignment  made  without 
consideration^  issice  should  he  taken  on  one  and  not  on  hoth  the  allegations. 

In  this  case  the  defendant  avers  a  want  of  consideration  both  in  the  making 
and  assignment  of  the  note.  And  the  plaintiff  answers  that  the  note  ap.d  the 
assignment  were  not  made  without  consideration.  To  this  the  defendant 
demurs,  and  alleges  that  the  replication  is  multifarious  in  traversing  the  want 
of  consideration  of  the  note  and  of  the  assignment;  that  the  issue  should  be 
joined  on  one  of  these  allegations,  which  would  admit  the  truth  of  the  other. 

The  same  principle  would  seem  to  apply  to  this  case  as  to  pleas  of  accord 
and  satisfaction  and  of  arbitrament  and  award.  Mr.  Chitty  says  that  the 
replication  to  a  plea  of  accord  and  satisfaction  may  either  deny  the  delivery 
of  the  chattel  in  satisfaction,  or,  protesting  against  the  fact,  may  deny  the 
acceptance.  And  he  observes,  if  an  award  be  pleaded  the  plaintiff  may  either 
deny  the  submission  or  the  award;  but  it  appears  he  may  not  deny  both 
the  submission  and  the  award.  And  yet  it  is  essential  to  the  defense  that  the 
allegations  of  the  plea  should  extend  to  both  these  facts ;  and  a  denial  of  the 
award  admits  the  submission.  The  precedents  are  in  conformity  with  this 
rule. 

Now  in  the  present  case  the  averment  of  want  of  consideration  in  making 
the  note  and  also  the  assignment  was  essential  to  the  defense  set  up;  and  yet 
it  would  seem  that  the  plaintiff  must  take  issue  on  the  one  allegation  or  the 
other,  and  that  he  cannot  traverse  both. 

This  narrows  the  plaintiff's  right  to  one  of  the  grounds  taken  in  the  defense, 
both  of  which  were  essential  to  the  sufficiency  of  the  plea.  But  the  same  thing 
may  be  said  of  the  replication  to  a  plea  of  arbitrament  and  award.  To  make 
that  plea  good,  both  the  submission  and  the  award  must  be  alleged;  but  the 
plaintiff  must  limit  his  answer  to  the  denial  of  one  or  the  other. 

In  the  case  of  Bramah  v.  Koberts,  27  Com.  L.  Kep.,  460,  the  second  plea  al- 
leged that  the  defendants,  the  acceptors,  had  been  defrauded  of  the  acceptance; 
that  notice  of  the  fraud  was  given  to  the  plaintiffs,  and  that  they  received  the 
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bill  by  indorsement,  without  a  full  and  valuable  consideration.  The  replica- 
tion took  issue  on  the  consideration  of  the  assignment.  And  in' the  case  in  the 
exchequer  above  referred  to  the  issue  was  made  up  in  the  same  way. 
§  536.  An  issue  must  he  single  althoxigh  embracing  several  J^acts. 
An  issue  consists  of  a  single,  certain  and  material  point.  But  this  point 
may  embrace  several  facts  if  they  be  dependent  and  connected,  and  go  to  es* 
tablish  the  main  point  of  the  plea.  Now,  the  facts  alleged  in  the  plea,  in  this 
case,  are  distinct  and  independent  of  each  other.  The  facts  which  go  to  show 
a  want  of  consideration  in  the  note  are  in  no  way  connected  with  the  consid- 
eration of  the  assignment.  No  two  facts  could  be  more  disconnected  than  the 
making  of  the  note  and  the  assignment  of  it,  and  the  consideration  on  which 
these  acts  were  done. 

In  the  case  of  Webb  v.  Weatherby,  27  Com.  L.  Eep.,  474,  the  defendant 
pleaded  that  he  paid  and  the  plaintiff  received  a  full  satisfaction  of  the  said 
promise,  etc.,  a  certain  sum.  The  plaintiff  replied  that  the  defendant  did  not 
pay  the  said  sum  in  full  satisfaction  and  discharge  of  the  promise,  nor  was  the 
said  sum  accepted  in  full  discharge,  etc. 

It  was  contended  that  in  an  action  for  damages  it  may  well  be  stated  that 
the  defendant  has  paid  something,  and  yet  the  plaintiff  has  not  accepted  it  in 
satisfaction  of  his  entire  demand,  or  vice  versa.  It  is  necessary,  therefore,  in 
such  an  action,  for  the  defendant  to  aver  acceptance  in  satisfaction  as  well  as 
payment.  1  Stra.,  573 ;  3  East,  256.  And  both  the  payment  and  acceptance 
being  material  allegations,  the  plaintiff  ought  to  elect  on  which  of  them  he 
will  tender  an  issue.  But  Tindal,  C.  J.,  said  this  is  not  a  plea  of  accord  and 
satisfaction,  but  of  a  payment  received  in  satisfaction  of  the  plaintiff's  demand; 
the  receipt  in  satisfaction  virtually  implies  that  the  payment  was  made  in  sat- 
isfaction; and  I  cannot  see  how  the  defendant  is  injured  by  the  plaintiff's  tak- 
ing issue  on  the  entire  allegation. 

In  that  case  the  replication  was  held  to  be  good,  on  the  ground  that  the 
receipt  of  the  money  in  satisfaction  virtually  included  the  payment  of  it  in 
satisfaction.  The  payment  and  the  receipt  in  satisfaction  were  connected,  and 
might  be  included  in  the  same  allegation.  The  plea  would  have  been  good, 
however,  had  it  alleged  only  the  receipt  of  the  money  in  satisfaction.  But 
there  ia  no  such  connection  and  dependence  in  the  distinct  grounds  alleged  in 
the  plea  under  consideration. 

§  537.  An  issiie  should  consist  of  an  ajlrmative  and  a  negative. 
There  is  another  objection  to  this  replication  which  it  may  be  weU  to  sug- 
gest, although  the  special  causes  of  demurrer  do  not  embrace  it,  and  our  opin- 
ion is  formed  on  the  ground  above  stated.  The  replication  states  in  answer  to 
the  plea  that  the  note  and  the  assignment  were  not  made  without  considera- 
tion. This  answer  is  negative,  and  it  seems  to  us  it  should  be  in  the  positive. 
Mr.  Ohitty  says  (1  Chitt.  PI.,  629)  that  an  issue  should  in  general  be  upon  an 
affirmative  and  a  negative,  and  not  upon  two  affirmatives,  etc.,  nor  should  the 
issue  be  on  two  negatives,  thus:  ^* if  the  defendant  plead  that  he  requested  the 
plaintiff  to  deliver  an  abstract  of  his  title,  but  that  the  plaintiff  did  not,  when 
so  requested,  deliver  such  abstract,  but  neglected  and  refused  so  to  do,  the 
plaintiff  cannot  reply  that  he  did  not  neglect  and  refuse  to  deliver  such  ab- 
stract ;  but  should  reply  either  denying  the  request,  or  affirmatively  that  he 
did  deliver  the  abstract." 

The  pleas  in  the  cases  above  referred  to  were  all  drawn  affirmatively,  that  the 
note  was  given  and  the  assignment  made  fcA*  a  good  and  valuable  considera- 
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tion.  This  averment  will  not  throw  the  proof  of  the  consideration  on  the 
plaintiff  beyond  that  which  the  execution  of  the  note  and  of  the  assignment 
import.  He  may  introduce  evidence  to  rebut  that  given  by  the  defendant, 
going  to  show  a  want  of  consideration.  Upon  the  whole,  we  think  the  de- 
murrer of  the  defendant  must  be  sustained^to  the  replication  to  the  third  plea; 
and  that  the  demurrer  of  the  plaintiff  to  the  second,  fourth  and  fifth  pleas 
must  be  sustained,  and  the  one  to  the  first  plea  overruled. 


UNITED  STATES  v.  GIRAXJLT. 
(11  Howard,  23-83.    1850.) 

Opinion  by  Mb.  Justice  Nelson. 

State3£ent  of  Facts. — This  is  a  writ  of  error  to  the  district  court  held  in 
and  for  the  northern  district  of  Mississippi.  The  action  was  brought  on  the 
official  bond  of  Girault,  a  receiver  of  the  public  money,  against  him  and  his 
sureties.  The  bond  is  dated  the  8th  of  July,  1838,  and  conditioned  that  he 
shall  faithf ullv  execute  and  discharffe  the  duties  of  the  office  of  receiver.  The 
breach  assigned  is,  that  on  the  2d  of  June,  1840,  the  said  Girault  had  received 
a  large  amount  of  the  public  moneys,  to  wit,  the  sum  of  $8,952.37,  which  he 
had  neglected  and  refused  to  pay  over  to  the  government. 

All  the  defendants  were  personally  served  with  process.  The  sureties  ap- 
peared and  pleaded: 

1.  That  after  the  making  of  the  bond  in  the  declaration  mentioned,  and 
before  the  commencement  of  the  suit,  to  wit,  on  the  25th  of  September,  1840^ 
a  certain  other  official  bond  was  given  by  Girault  and  others  to  the  plaintiffs, 
describing  it,  which  they  accepted  in  full  discharge  and  satisfaction  of  the  first 
one. 

2.  That  on  the  2d  of  June,  1840,  and  on  divers  days  before  that  day,  the 
said  Girault  gave  receipts  as  receiver  for  moneys  paid  on  the  ertry  of  certain 
lands  therein  specified,  and  returned  the  same  to  the  treasury  department,  to 
the  amount  of  $10,000,  and  of  which  the  amount  in  the  declaration  mentioned 
was  part  and  parcel.  And  that  neither  the  $10,000,  nor  any  part  thereof,  wfi& 
paid  to  or  received  by  him,  the  said  Girault. 

3.  The  same  as  the  second,  except  that  the  receipts  given  were  for  several 
parcels  of  land  entered  by  Girault  for  his  own  use. 

4.  That  no  public  moneys  of  the  United  States  came  to  the  hands  of  Gi- 
rault, as  receiver,  after  the  execution  of  the  bond,  nor  were  there  any  received 
by  him,  for  which  the  defendants  were  accountable  by  virtue  of  said  bond, 
prior  to  the  execution  of  the  same,  remaining  in  his  hands  as  such  receiver  at 
the  time  of  the  execution,  or  at  any  time  afterwards,  which  had  not  been 
paid  over  and  accounted  for  according  to  law  before  the  commencement  of 
the  suit. 

To  these  several  pleas  the  plaintiffs  put  in  a  general  demurrer,  to  which 
there  was  a  joinder.  The  court  gave  judgment  for  the  plaintiffs  on  the  first 
plea;  and  for  the  defendants  on  the  second,  third  and  fourth.  Upon  which 
the  plaintiffs  bring  error. 

§  538.  A  plea  to  declaration  on  an  official  bond  is  had  which  sete  up  a  aiibse' 
quent  bond  as  a  discharge. 

The  first  plea  is  not  before  us,  as  judgment  was  rendered  for  the  plaintiffs. 

It  is  undoubtedly  bad,  as  the  new  bond  could  be  no  satisfaction  for  the  dam-- 
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ages  that  had  accrued  for  the  breach  of  the  condition  of  the  old  one.    Love- 
lace V.  Crocket,  Hob.,  68;  Bao.  Abr.,  tit.  Pleas,  2,  289. 

§  539.  A  plea  muet  answer  the  declaration^  not  the  evidence  expected  to  he 
given  under  it. 

The  second  and  third  pleas  are  also  bad,  and  the  court  below  erred  in  giv- 
ing judgment  for  the  defendants  upon  them.  They  are  pleas,  not  to  the  dec- 
laration or  breach  charged,  but  to  the  evidence  upon  which  it  is  assumed  the 
plaintiffs  will  rely  at  the  trial  to  maintain  the  action.  The  breach  is  general, 
that  the  defendant  Gi^ault  has  in  his  possession  $8,952.37  of  the  public  moneys 
which  he  neglects  and  refuses  to  pay  over. 

The  defendants  answer  that  the  evidence  which  the  receiver  has  furnished 
the  plaintiffs  of  this  indebtedness  is  false  and  fabricated ;  and  that  no  part  of 
the  sum  in  question  was  ever  collected  or  received  by  him ;  thereby  placing 
the  defense  upon  the  assumption  of  a  fact  or  facts  which  may  or  may  not  be 
material  in  the  case,  and  upon  which  the  plaintiffs  may  or  may  not  rely  in 
making  out  the  indebtedness.  A  defendant  has  no  right  to  anticipate  or 
undertake  to  control  by  his  pleadings  the  nature  or  character  of  the  proof 
upon  which  his  adversary  may  think  proper  to  rely  in  support  of  his  cause  of 
action,  nor  to  ground  his  defense  upon  any  such  proofs.  He  must  deal  with 
the  facts  as  they  are  set  forth  in  the  declaration ;  and  not  with  the  supposed 
or  presumed  evidence  of  them. 

If  the  defendants  are  right  in  the  principle  sought  to  be  maintained  in  their 
second  and  third  pleas,  a  denial  of  any  public  moneys  being  in  the  hands  of 
the  receiver  for  which  they  were  liable  within  the  condition  of  their  bond 
would  have  answered  all  their  purposes.  For  if  the  plaintiffs  possess  no  other 
evidence  of  their  liability  than  that  of  the  fabricated  receipts,  and  the  sureties 
are  not  responsible  for  the  moneys  thus  acknowledged,  nor  estopped  from  con- 
troverting them,  a  plea  to  the  effect  above  stated  would  have  enabled  them  to 
present  that  defense. 

§  640,  Suretieefor  a  public  officer  are  estopped  from  setting  up  his  fraud  as 
operating  their  release  from  the  penalty  of  the  bond. 

The  principle,  however,  upon  which  these  pleas  are  founded,  is  as  indefen- 
sible as  the  rule  of  pleading  adopted  for  the  purpose  of  setting  it  up.  The 
condition  of  the  bond  is  that  Girault  shall  faithfully  execute  and  discharge 
the  duties  of  his  o£5ce  as  a  receiver  of  the  public  moneys.  The  defendants 
have  bound  themselves  for  the  fulfillment  of  these  duties,  and  are,  of  course, 
responsible  for  the  very  fraud  committed  upon  the  government  by  that  officer, 
which  is  sought  to  be  set  up  here  in  bar  of  the  action  on  the  bond. 

As  Girault  would  not  be  allowed  to  set  up  his  own  fraud  for  the  purpose  of 
disproving  the  evidence  of  his  indebtedness,  we  do  not  see  but  that,  upon  the 
same  principle,  they  should  be  estopped  from  setting  it  up  as  committed  by 
one  for  whose  fidelity  they  have  become  responsible.  This  is  not  like  the  case 
of  The  United  States  v.  Boyd,  5  How.,  29.  There  the  receipts  which  had  been 
retarned  to  the  treasury  department,  upon  which  the  indebtednoss  was  founded, 
and  which  had  been  given  on  entries  of  the  public  lands  without  exacting  the 
money,  in  fraud  of  the  government,  were  all  given  before  the  execution  of  the 
official  bond  upon  which  the  suit  was  brought. 

The  sureties  were  not,  therefore,  responsible  for  the  fraud ;  and  it  was  these 
transactions  on  the  part  of  the  receiver,  which  had  transpired  anterior  to  the 
time  when  the  sureties  became  answerable  for  the  faithful  execution  of  his 
duties,  in  respect  to  which  it  was  held  that  they  could  not  be  estopped  by  his 
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returns  to  the  government.  No  part  of  them  fell  within  the  time  covered  by 
the  official  bond. 

The  fourth  plea  aflFords  a  full  and  complete  answer  to  the  breach  assigned 
in  the  declaration,  and  should  not  have  been  demurred  to.  As  it  takes  issue 
upon  the  breach  it  should  have  concluded  to  the  country;  but  this  defect  is 
available  only  by  a  special  demurrer. 

§  541.  Upon  a  general  demurrer  to  several  pleas  if  any  one  is  good  the  de- 
murrer is  had. 

As  the  demurrer  put  in  is  general  to  the  four  8evei;al  pleas,  if  any  one  of 
them  constituted  a  good  bar  to  the  action  the  demurrer  is  bad.  On  this  ground 
the  judgment  was  properly  given  against  the  plaintiflfs  in  the  court  below. 
They  should  have  asked  leave  to  withdraw  the  demurrer  as  to  the  fourth  plea, 
and  have  taken  issue  upon  it,  instead  of  allowing  the  judgment  to  stand  and 
bringing  it  to  this  court  on  error. 

Indeed,  when  these  pleas  were  put  in,  the  plaintiffs,  in  order  that  the  case 
might  be  disembarrassed  of  any  technical  objections  or  difficulties  on  account 
of  the  pleadings,  should  have  amended  their  declaration  by  assigning  addi- 
tional breaches  covering  the  malfeasance  in  office  set  up  in  the  second  and 
third  pleas.  This  would  have  met  the  grounds  of  the  defense  raised  by  them, 
and  have  presented  the  issues  appropriately  upon  the  condition  of  the  bond, 
whether  or  not  the  receiver  had  faithfully  executed  the  duties  of  his  office. 

§  542.  JSTo  final  judgment  may  he  entered  until  the  case  has  heen  disposed  of 
as  to  all  t?t£  defendants. 

The  defendant  Girault,  it  appears,  was  personally  served  with  process,  but 
did  not  appear.  The  plaintiffs  have  not  proceeded  to  judgment,  nor  discon- 
tinued their  proceedings  as  to  him.  As  the  case  stands,  therefore,  there  is  a 
joint  suit  against  four  defendants  on  the  bond,  a  judgment  in  favor  of  three, 
and  the  suit  as  to  the  fourth  undisposed  of. 

According  to  the  practice  in  Mississippi,  founded  upon  a  statute  of  the  state, 
in  the  case  of  a  joint  action  on  a  bond  or  note,  separate  judgments  may  be 
taken  against  the  several  defendants,  whether  by  default  or  on  verdict;  and 
the  plaintiff  may  take  judgment  against  some  of  the  defendants,  and  discon- 
tinue as  to  others.  But  it  is  there  deemed  error,  for  which  the  judgment  will 
be  reversed,  if  final  judgment  is  entered  up  by  the  plaintiff  before  the  case  is 
finally  disposed  of  in  respect  to  all  the  parties  on  the  record.  2  How.  (Miss.), 
870;  4  id.,  377;  6  id.,  517;  7  id.,  304. 

In  the  case  in  6  Howard,  above  cited,  the  plaintiffs  brought  a  suit  against 
two  defendants  on  a  sealed  note.  The  writ  was  returned  served  as  to  one  of 
them,  and  non  est  as  to  the  other.  The  declaration  was  filed  against  both,  and 
the  one  personally  served  appeared  and  defended ;  and  a  verdict  was  found 
against  him  on  which  judgment  was  entered,  the  case  remaining  undisposed 
of  as  to  the  other  defendant.'  On  appeal  the  court  reversed  the  judgment,  i^e- 
marking  that  the  case  should  have  been  disposed  of  as  to  all  the  parties;  there 
is  no  judgment  of  discontinuance  or  dismissal  as  to  one  of  the  defendants. 

The  same  point  was  ruled  in  the  case  in  2  Howard,  above  referred  to;  and 
also  in  that  in  7  Howard.  In  the  last  case  it  is  said  that  it  is  irregular  to  enter 
a  final  judgment  against  part  of  the  defendants  without  disposing  of  the  cause 
against  the  others;  that  it  was  regular  to  take  judgment  b}'^  default  against 
those  who  did  not  plead ;  but  the  judgment  in  the  case  should  not  have  been 
finally  entered  until  the  cause  was  ready  for  final  disposition  as  to  alL 
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§  543.  Where  the  judgment  of  the  court  belaio  is  not  finals  a  writ  of  error  will 
le  dismissed. 

The  practice  in  this  court,  in  case  the  judgment  or  decree  is  not  final,  is  to 
dismiss  the  writ  of  error  or  appeal  for  want  of  jurisdiction,  and  remand  it  to 
the  court  below  to  be  further  proceeded  in.  4  DalL,  22;  3  Wheat.,  433;  4  id., 
75;  6  How.,  201,  206.  This  is  also  the  rule  of  the  king's  bench  in  England. 
Metcalfe's  Case,  11  Co.,  38.  It  is  there  laid  down  in  the  second  resolution,  that 
by  the  words  in  the  writ,  si  judicium  inde  redditum  sit,  etc.,  are  intended,  not 
only  a  judgment  in  the  chief  matters  in  controversy,  but  selso  in  the  whole  of 
them,  so  that  the  suit  may  be  at  an  end.  The  reason  given  is,  that,  if  the 
record  should  be  removed  before  the  whole  matter  is  determined  in  the  court 
below,  there  would  be  a  failure  of  justice,  as  the  king's  bench  cannot  proceed 
upon  the  matters  not  determined,  and  upon  which  no  judgment  is  given,  and' 
the  whole  record  must  be  in  the  common  pleas  or  king's  bench.  It  is  entire, 
and  cannot  be  in  both  courts  at  the  same  time. 

The  writ  is  conditional,  and  does  not  authorize  the  court  below  to  send  up 
the  case  unless  all  the  matters  between  all  the  parties  to  the  record  have 
been  finally  disposed  of.  The  case  is  not  to  be  sent  up  in  fragments  by  a  suc- 
cession of  writs  of  error.    Peet  v.  McGraw,  21  Wend.,  667. 

It  is  supposed  that,  inasmuch  as  judgment  is  allowed  to  be  entered  sepa- 
rately against  two  or  more  defendants  sued  jointly  upon  a  bond  or  note, 
according  to  the  statute  of  Mississippi,  the  severance  of  the  cause  of  action  is 
complete;  and  that  any  one  defendant  against  whom  judgment  may  be  thus 
entered  can  bring  error,  although  the  case  has  not  been  disposed  of  as  to  tho 
other  defendants.  And  for  a  like  reason,  when  a  judgment  is  rendered  in 
favor  of  one  defendant  against  the  plaintiff,  the  latter  may  bring  error  before 
the  suit  has  been  disposed  of  in  respect  to  the  others. 

But  we  have  seen  that  the  practice  is  otherwise  under  this  statute,  and  that 
final  judgment  cannot  be  properly  entered  against  any  of  the  parties  until  the 
whole  case  is  disposed  of;  and  that  any  neglect  in  the  observance  of  the  rule 
exposes  the  judgment  to  a  reversal  on  error  in  the  appellate  court.  Accord- 
ing to  the  practice  of  this  court,  the  judgment  cannot  be  reversed  on  account 
of  the  error,  but  the  case  must  be  dismissed  for  want  of  jurisdiction,  and  re- 
manded to  the  court  below,  to  be  proceeded  in  and  finally  disposed  of. 

As  the  case  must  come  before  that  court  for  further  proceedings,  it  may,  in 
its  discretion,  on  a  proper  application,  relieve  the  plaintiffs  from  the  embar- 
rassments in  which  the  justice  of  it  seems  to  have  been  involved,  on  account 
of  the  unskilfulness  of  the  pleader,  by  opening  the  judgment  on  the  demurrer 
and  permitting  them  to  amend  the  pleadings.  It  is  apparent  that  judgment 
has  been  rendered  against  them  without  at  all  involving  the  merits  of  the  case. 
The  writ  of  error  is  dismissed  and  the  cause  remanded  to  the  court  below. 

CENTRAL  OHIO  RAILROAD  v.  THOMPSON. 
(Circuit  Court  for  Ohio:  2  Bond,  296-304.    1869.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  The  questions  now  before  the  court  arise  on  a  special 
demurrer  to  the  third  plea  of  the  defendant. 

The  declaration,  in  four  separate  counts,  sets  forth  the  grounds  on  which 
the  plaintiffs  seek  a  recovery.  The  first  and  second  counts  aver  that  the 
plaintiffs  are  the  holders  and  owners  of  the  drafts  or  bills  described  in  said 
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counts,  alleged  to  have  been  drawn  by  the  defendant  through  his  agent  on 
himself,  payable  at  one  day's  sight  at  the  Bank  of  the  Metropolis,  in  the  Dis- 
trict of  Columbia,  with  exchange  on  New  York.  These  drafts,  it  is  averred, 
were  drawn  on  a  sufficient  consideration,  and  were  duly  accepted  by  the  de- 
fendant, and,  not  being  paid,  were  protested,  whereby  the  defendant  became 
liable  to  pay  to  the  plaintiffs  the  amount  of  said  several  drafts.  The  third 
count  is  on  another  draft  or  bill,  drawn  in  the  same  manner  as  those  described 
in  the  first  and  second  counts,  and  for  a  like  consideration ;  but  not  accepted 
or  paid  by  the  defendant.  The  fourth  is  a  general  count,  averring  an  indebt- 
edness to  the  plaintiffs  for  the  transportation  of  horses  and  mules  for  the  de- 
fendant, and  at  his  request,  with  the  usual  averment  of  a  promise  to  pay. 

§  544.  A  declaration  on  hills  of  exchange  stating  that  they  were  drawn  in 
consideration  of  transportation  of  goods^  etc.y  is  good  on  demurrer  although  it 
does  not  state  that  the  goods  were  the  property  of  defendant. 

As  introductory  to  the  plaintiffs'  right  of  action  on  the  bills  or  drafts  de- 
scribed in  the  first,  second  and  third  counts  of  the  declaration,  and  explan- 
atory of  their  ownership  of  and  legal  right  thereto,  the  declaration  avers,  in 
substance,  that  on  October  1,  1861,  in  consideration  that  the  plaintiffs,  before 
that  time,  at  the  instance  and  request  of  the  defendant,  had  transported  a 
large  number  of  mules  from  and  to  the  places  named  in  the  declaration,  the 
defendant  was  indebted  to  the  plaintiffs  in  the  several  sums  stated  in  the  sev- 
eral counts,  agreed  and  undertook  to  pay  the  same  by  drafts,  to  be  drawn  by 
his  agent  or  himself,  to  be  accepted  by  him  as  already  stated.  There  is  no 
averment,  however,  that  the  mules  transported  were  the  property  of  the  de- 
fendant; and  the  basis  of  the  plaintiffs'  right  to  a  recovery  in  this  action  is 
the  promise  and  undertaking  of  the  defendant  to  accept  and  pa}^  the  bills  or 
drafts  drawn  on  him  b}'  his  agent,  and  his  neglect  or  refusal  to  do  so. 

Ab  the  demurrer  to  the  defendant's  third  plea,  by  a  familiar  rule  of  plead- 
ing, reaches  to  the  declaration,  it  will  be  proper  here  to  inquii'e  preliminarily 
whether  the  plaintiffs,  in  the  case  made  by  them,  have  shown  a  right  to  main- 
tain an  action  to  recover  the  sums  stated  in  the  first,  second  and  third  counts, 
on  the  several  bills  or  drafts  described,  upon  the  averment  that  they  are  the 
holders  and  owners  of  the  same,  without  indorsement  to  them.  This  cannot 
be  a  question  on  this  demurrer,  for  the  reason  that  the  supreme  court  of  the 
United  States,  in  the  case  in  chancery  between  these  parties  appealed  from 
this  court,  adjudged  that  the  remedy  of  the  plaintiffs  was  not  in  equity,  but 
bv  action  at  law,  and  therefore  remanded  the  case  to  this  court  to  be  tried  in 
an  action  at  law.     6  Wall.,  S.  C,  134. 

And  there  seems  to  be  no  room  for  a  doubt  that  the  averments  of  the  decla- 
ration show  a  promise  and  undertaking  by  the  defendant,  creating  a  legal 
liability  for  which  an  action  may  be  sustained.  There  is  set  forth  a  promise, 
upon  an  alleged  consideration,  to  do  an  act  which  the  defendant  has  failed  to 
perform,  by  reason  of  which  a  right  of  action  has  accrued  to  the  plaintiffs. 

FuKTHEE  Statement  of  Facts. —  The  only  inquiry  for  the  court  on  this  de- 
murrer is,  therefore,  whether  the  third  plea  of  the  defendant  sets  forth  legal 
and  sufficient  grounds  to  defeat  the  plaintiffs'  right  to  a  recovery  in  this  action. 

Without  reciting  in  detail  the  defendant's  third  plea,  which  is  of  great 
length,  and  seemingly  obnoxious  to  the  charge  of  prolixity,  it  will  be  sufficient 
to  state  its  substance.  It  begins  with  an  averment  that  the  several  causes  of 
action  stated  in  the  declaration  are  all  parts  of  one  and  the  same  transaction, 
growing«out  of  the  same  contract,  in  which  the  promises  of  the  def^idant  were 
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conditional  and  dependent  on  obligations  to  be  performed  by  the  plaintiflPs, 
which  they  did  not  and  would  not  perform.  The  plea  then  avers  that  on 
August  30, 1861,  and  prior  and  subsequent  to  that  date,  the  plaintiffs  were  two 
railroad  companies,  each  constituting  a  part  of  a  through  line  for  the  trans- 
portation of  live  stock  and  other  property  from  Cincinnati  to  Pittsburg,  Har- 
risburg,  Baltimore,  and  other  places;  that  the  joint  agent  of  the  two  companies 
at  Cincinnati,  on  the  said  August  30,  1861,  submitted  a  proposition  in  writing, 
by  which  the  railroads  offered  to  transport  all  the  horses  and  mules  that 
Thompson  &  Groom,  and  such  other  persons  as  they  might  be  interested 
with,  might  wish  to  transport  within  the  next  forty  days  from  Cincinnati,  by 
way  of  Columbus,  Steubenville  or  Bellair,  to  Pittsburg  and  Ilarrisburg,  or 
Baltimore,  at  certain  rates  for  each  car-load,  as  named  in  the  proposition.  And 
after  other  stipulations,  not  material  to  notice,  the  written  offer  of  the  agent 
proposed  that,  for  the  transportation  of  horses  and  mules,  William  Stuart,  as 
agent  of  the  plaintiffs  at  Pittsburg,  should  be  authorized  to  draw  on  the  de- 
fendant at  the  Bank  of  the  Metropolis,  in  Washington,  D.  C,  at  one  day's 
sight  for  each  shipment  separately  as  forwarded  from  Pittsburg,  the  drafts  to 
be  paid  promptly  in  exchange  on  New  York. 

The  plea  then  avers  that  on  the  same  day,  and  as  a  part  of  the  same  trans- 
action, the  defendant  accepted  in  writing  the  said  offer  of  the  plaintiffs'  agent, 
signing  the  name  of  Thompson  &  Groom.  The  plea  then  sets  forth  that,  at 
the  same  time,  the  defendant,  in  his  individual  name,  signed  a  written  stipula- 
tion to  the  effect  that,  in  pursuance  of  the  foregoing  agreement,  be  authorized 
William  Stuart,  as  his  agent  at  Pittsburg,  to  draw  on  him  at  one  day's  sight 
at  the  Bank  of  the  Metropolis,  Washington  City,  payable  in  exchange  on  New 
York,  for  each  shipment  by  Thompson  &  Groom,  as  the  same  should  be  for- 
warded from  Pittsburg. 

The  plea  then  avers  that  pursuant  to  this  arrangement  large  numbers  of 
horses  and  mules  were  offered  to  the  plaintiffs  for  transportation,  and  were 
received  by  them;  and  that,  although  some  were  transported  under  said  agree- 
ment, in  relation  to  other  portions  of  the  animals  the  plaintiffs  were  guilty  of 
sundry  wrongful  acts  of  commission  and  omission  where b}''  the  animals  were 
greatly  injured,  and  the  owners  suffered  damage  to  an  amount  exceeding 
$24,000,  and  largel}^  in  excess  of  the  sum  claimed  in  this  action  as  due  to  the 
plaintiffs.  These  alleged  tortious  acts  on  the  part  of  the  plaintiffs  are  set  forth 
at  great  length  and  with  great  particularity  in  the  plea;  but,  for  the  pur- 
poses of  the  question  on  this  demurrer,  it  is  unnecessary  to  notice  them  in  detail. 

§  646.  A  plea  in  aooidance  defective  in  not  responding  to  allegations  of  decla- 
ration.^ 

This  statement  presents,  in  brief,  the  grounds  of  defense  set  up  in  the  third 
plea.  It  purport»to  be,  in  its  main  features,  a  plea  in  bar.  It  is  certainly 
somewhat  peculiar  in  its  structure,  and  has  not  been  drawn  with  a  very  strict 
reference  to  the  rules  of  special  pleading  still  in  force  in  this  court.  It  is  not 
proposed  to  notice  the  numerous  points  made  by  the  counsel  for  the  plaintiffs 
in  his  very  elaborate  argument  in  support  of  the  demurrer.  There  are  two 
objections  to  the  plea  which  seem  to  be  decisive,  and  these  will  be  noticed 
^ery  briefly.  The  first  is  that  the  plea,  without  denying  the  material  allega- 
tions of  the  declaration  on  which  the  plaintiffs  base  their  right  to  recover, 
avers,  in  avoidance  of  the  defendant's  liability,  the  failure  of  the  plaintiffs  to 
perform  another  agreement  between  other  parties,  the  performance  of  which 
is  alleged  to  be  a  condition  precedent  to  any  liability  bv  the  defendant  on  his 
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promise  or  undertaking  as  set  out  in  the  declaration.  As  before  stated,  tbe 
contract  obligation  of  the  defendant,  as  averred,  is,  in  substance,  that  in  con- 
sideration that  the  plaintiffs  had  agreed  to  transport  horses  and  mules  at  the 
rates  stated,  for  Thompson  &  Groom  and  the  persons  with  whom  they  might 
be  associated,  from  and  to  the  places  named,  the  defendant  authorized  Stuart, 
as  his  agent,  to  draw  on  nim  for  each  shipment  made  from  Pittsburg;  the  bills 
so  drawn  to  be  in  exchange  in  New  York.  The  declaration  avers  that  ship- 
ments were  made  from  Pittsburg,  in  consideration  of  which  the  defendant's 
agent  drew  the  several  bills  in  payment  described  in  the  declaration,  two  of 
which  were  accepted  by  the  defendant  but  not  paid  —  the  third  not  accepted 
or  paid.  Then  follows  the  averment  of  the  defendant's  liability  to  pay  these 
bills,  in  virtue  of  his  agreement  to  accept  and  pay  them. 

There  would  seem  to  be  no  ground  for  a  doubt  that  the  facts  averred  in  the 
declaration  show  a  good  cause  of  action  against  the  defendant.  His  promise 
to  accept  and  pay  the  bills  to  be  drawn  by  his  agent  is  clearly  a  valid  promise, 
and  his  failure  to  do  so  imports  a  liability  to  the  plaintiffs  as  the  owners  and 
holders  of  the  bills.  The  only  question,  therefore,  arising  on  the  demurrer  is 
whether  the  matters  set  forth  in  the  plea  are  a  legal  and  valid  ground  of  ob- 
jection to  the  plaintiffs'  claim.  And  it  seems  clear  that  the  plea  does  not 
respond  to  the  cause  of  action  asserted  by  the  plaintiffs.  It  does  not  deny 
that  shipments  of  animals  were  made  pursuant  to  the  agreement  between  the 
parties,  for  which  the  bills  were  severally  drawn ;  but  avers  that,  under  the 
agreement  to  transport  horses  and  mules  for  Thompson  &  Groom  and  their 
associates,  the  plaintiffs  failed  to  perform  their  agreement  and  were  guilty  of 
sundry  torts,  whereby  they  sustained  great  injuries.  But  there  is  no  averment 
in  the  plea  of  any  non-performance  or  tort  in  reference  to  the  shipments  for 
the  freight  of  w^hich  the  bills  were  drawn.  In  a  word,  there  is  no  averment 
in  the  plea  of  any  facts  in  avoidance  of  the  defendant's  liability  on  his  sepa- 
rate, individual  promise  that  the  bills  should  be  drawn,  accepted  and  paid  by 
him;  that  in  making  this  promise  the  defendant  incurred  an  individual  re- 
sponsibility distinct  from  any  liability  by  him  as  a  member  of  the  jfirm  of 
Thompson  &  Groom  is  a  legal  inference  from  the  facts  set  out  in  the  declara- 
tion. In  the  written  acceptance  of  the  offer,  by  the  plaintiffs^  to  transport 
stock  for  Thompson  <fe  Groom  and  the  persons  with  whom  they  might  be  in- 
terested, he  bad  signed  the  name  of  that  firm,  of  which  he  was  a  member.  But 
as  no  mode  of  payment  for  freight  was  provided  for  in  the  plaintiffs'  proposi- 
tion or  the  written  acceptance  of  the  firm,  the  defendant,  in  his  own  name, 
took  upon  himself  the  responsibility  of  agreeing  to  accept  and  pay  bills  to  be 
drawn  on  him  for  each  shipment  from  Pittsburg. 

It  seems  to  the  court,  therefore,  that  the  plea  is  defective  in  not  responding 
to  the  allegations  of  the  declaration,  which  assert  the  cause-of  action  against 
the  defendant. 

§  646,  A  plea  is  doiMe  when^  being  a  plea  in  baVy  it  sets  up^a  counter-daim. 

There  is,  also,  as  it  seems  to  the  court,  another  still  more  obvious  objection 
to  the  plea.  While  it  sets  forth,  as  a  bar  to  the  action,  substantially  the  non- 
performance of  a  condition  precedent,  it  avers,  by  way  of  set-off,  counter-claim 
or  recoupment  of  damages,  a  claim  for  a  large  sum,  based  on  the  alleged  tor-. 
tious  acts  of  commission  or  omission  by  the  plaintiffs  in  the  transportation  of 
the  animals,  and  claims  judgment  for  a  large  sum  against  the  plaintiffs  on 
that  ground.    The  amount  thus  claimed,  as  before  noticed,  largely  exceeds 

the  sum  claimed  bv  the  plaintiffs  in  this  action.    There  is  no  rule  of  pleading 
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known  to  the  court  by  which  such  a  claim  can  be  set  up  ia  a  plea  ia  bar  of 
the  action.  If  there  is  a  basis  for  such  a  claim  it  must  be  set  forth  in  a  sepa* 
rate  plea  of  set-off,  or  by  notice  of  special  matter.  Its  insertion  in  this  plea 
clearly  subjects  it  to  the  charge  of  duplicity;  and  upon  this  ground,  if  upon 
no  other,  the  demurrer  must  be  sustained. 

§  647.   Unliquidated  damages  accruing  to  third  persona  cannot  he  set  off 
upon  a  contract  made  hy  defendant^  although  he  may  he  the  factor  or  hailee  of  tJie  * 
parties  injured. 

But  the  court  cannot  perceive  that  in  any  way  the  matter  set  forth  in  the 
plea  can  be  available  to  the  defendant  as  a  matter  of  set-off,  counter-claim  or 
recoupment.  The  alleged  tortious  acts  of  the  plaintiffs  affect,  not  the  prop- 
ertj'^  of  the  defendant,  but  the  property  of  Thompson  &  Groom,  and  the  un- 
known persons  with  whom  they  were  associated.  If,  on  the  theory  assumed 
by  the  court,  the  plaintiffs  have  set  out  a  good  cause  of  action  against  the  de- 
fendant, it  is  clearly  not  competent  for  the  defendant,  in  avoidance  of. his 
liability,  to  assert  a  claim  against  the  plaintiffs  for  tortious  acts  affecting  the 
property,  not  of  himself,  but  of  Thompson  &  Groom  and  other  persons.  It 
needs  no  citation  of  authority  in  support  of  this  proposition.  It  is  not  neces- 
sary to  decide  whether,  as  a  claim  for  unliquidated  damages  arising  from 
alleged  torts,  it  can,  under  any  circumstances,  be  set  up  as  a  set-off  to  a  claim 
founded  on  contract.  If  Thompson  &  Groom,  or  other  parties  interested  in 
the  property  injured  by  the  torts  of  the  plaintiffs,  have  a  ground  of  action 
against  the  plaintiffs,  their  redress  is  open  to  them  in  a  suit  for  that  purpose. 
But,  clearly,  the  defendant  cannot  set  off  in  this  suit  a  claim  for  damages  ac- 
cruing to  property  of  other  persons.  And  this  objection,  as  it  seems  to  the 
court,  is  not  obviated  by  the  averment  of  the  plea  that  the  defendant  was  the 
bailee  or  factor  of  the  owners  of  the  animals  alleged  to  have  been  injured,  and 
as  such  had  a  qualified  interest  in  them,  and  a  right  to  maintain  an  action  in 
his  own  name  for  the  tortious  acts  of  the  plaintiffs.  It  is  argued  that  if  he 
had  such  a  right  to  sue  he  may  defend  in  this  suit  by  setting  up  the  injuries 
sustained  by  the  owners  on  account  of  his  .interest  in  the  property  as  bailee 
or  factor.  If  such  a  plea  were  sustainable,  it  is  not  perceived  how  it  could 
be  available  to  the  defendant,  as  asserted  in  this  third  plea.  It  would  seem  to 
be  incongruous  with  other  allegations  and  grounds  of  defense  set  up  in  the 
plea,  and  therefore  subjecting  it  to  the  charge  of  duplicity.  But  if  separately 
pleaded  it  is  liable  to  objection.  In  the  first  place  the  defendant,  as  the 
partner  of  the  firm  of  Thompson  &  Groom,  had  a  proprietary  interest  in  the 
property,  and  I  do  not  perceive  that  in  any  legal  sense  he  can  be  held  to  be 
a  bailee  or  factor.  And  again,  his  liability  to  plaintiffs,  as  set  forth  in  the 
declaration,  is  based  on  his  individual  contract,  liability  or  promise,  in  answer 
to  which  he  cannot  assert,  by  way  of  set-off  or  otherwise,  that  he  w^as  bailee 
or  factor  for  the  owners,  and  that  the  property  was  injured  by  the  wrongful 
acts  of  the  plaintiff  in  its  transportation. 

These  are  all  the  points  which  it  is  deemed  material  to  notice.  In  passing 
on  this  demurrer  I  have  not  supposed  it  necessary  to  enter  on  a  more  elabo- 
rate consideration  of  the  points  adverted  to,  for  the  reason  that  the  more  im- 
portant of  them  were  brought  to  the  notice  of  the  court  and  decided  when 
this  case  was  before  it,  as  a  suit  in  chancery,  prior  to  its  removal  to  the 
supreme  court.  In  that  case  the  court  expressed  the  opinion  that  if  the  allega- 
tions of  misfeasance  and  malfeasance  against  the  railroads,  in  the  transpor- 
tation of  the  animals  in  question,  could  be  sustained  by  evidence,  the  owners 
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had  a  plain  remedy  by  suit  for  the  injuries  alleged,  but  that  a  recovery  for 
these  injuries  is  not  available  to  the  defendant  as  a  defense  to  his  liability  on 
the  special  contract  or  promise  set  up  by  the  plaintiffs.  The  demurrer  is  sus- 
tained. 

GRUNNINGER  v.  PHILPOT. 
(Circuit  Court  for  lUinois:  5  BisseU,  82-85.    1869.) 

Action  upon  a  note.    Several  pleas  were  filed,  to  which  plaintiff  demurred. 

Opinion  by  Deumaiond,  J. 

I  think  that  these  pleas  should  be  amended.  The  history  of  the  case,  as 
stated  iu  the  pleas,  seems  to  be  that  several  persons  agreed  to  form  a  joint 
stock  company,  the  capital  of  which  was  to  consist  of  various  oil  wells  which 
they  were  to  run ;  that  the  deceased,  whom  the  present  executrix  represents, 
agreed  to  be  a  party  to  this  arrangement  and  transfer  certain  portions  of  his 
interest  which  he  had  in  the  oil  wells  and  oil  lands,  etc.,  to  this  company;  and 
that  as  a  part  of  the  consideration  of  his  entering  into  this  agreement  the 
note,  which  is  the  subject-matter  of  this  suit,  was  given  by  these  defendants. 
The  allegations  set  forth  in  the  pleas  are  that  the  consideration  has  failed  in 
whole  or  in  part ;  also  that  there  were  some  misrepresentations  made  by  Mr. 
Grunninger. 

§  648.  Plea  of  failure  of  consideration^ —  disti7ictnes8  and  precision  required. 

The  question  is  whether  the  account  is  presented  with  that  distinctness 
and  precision  which  the  rules  of  pleading  require  in  order  to  constitute  a  de- 
fense; and  in  looking  over  the  pleas  to  which  the  demurrer  has  been  inter- 
posed, viz.,  the  third,  fourth,  fifth,  sixth  and  seventh  pleas,  it  has  struck  me 
that  they  are  wanting  in  that  precision  of  language  and  distinctness  of  aver- 
ment that  are  necessary.  I  will  state,  in  the  first  place,  what  I  understand  to 
be  the  rule  in  such  cases.  When  the  defense  is  the  failure  of  consideration  to 
an  action  on  a  promissory  note,  either  in  whole  or  in  part,  the  plea  should  al- 
lege distinctly  and  with  precision  what  was  the  consideration  for  which  the 
note  was  given,  and  that  there  was  no  other  consideration.  Where  the  plea 
alleges  a  total  failure  of  consideration  it  should  also  state  that  the  considera- 
tion has  failed,  and  should  set  forth  in  what  respect,  and  where  the  plea  alleges 
a  partial  failure  of  consideration  it  should  set  forth  to  what  extent  there  has 
been  a  partial  failure  and  wherein;  not  that  as  to  the  amount  it  is  absolutely 
necessary  that  the  proof  should  correspond  with  the  plea  in  that  respect,  but 
the  court  should  see  from  the  averment  in  the  plea  to  what  extent  there  has 
been  a  failure  of  the  consideration  where  a  partial  failure  of  consideration  is 
relied  upon.  Where  fraudulent  representations  are  relied  upon  it  must  appear 
what  they  were,  with  all  the  necessary  incidents  of  time  and  circumstance, 
and  also  that  the  party,  rel3nng  upon  the  representations  that  were  made,  en- 
tered into  the  contract  and  gave  the  note,  also  of  course  alleging,  as  in  the 
other  case,  what  was  the  consideration,  and  the  only  consideration,  of  the 
note. 

§  549.  Distinction  between  motive  of  giving  a  note  and  conaideraiion  therefor. 

The  third  plea  does  not  distinctly  set  forth  what  was  the  only  consideratioa 
of  the  note,  and  it  also  sets  forth  that  there  was  some  fraud  and  deceit  prac* 
ticed  by  Mr.  Grunninger;  "that  if  they  would  purchase  from  him  a  certain 
interest  which  he  pretended  to  have  in  certain  oil  lands  situated  in  the  county 
of  Venago,  Pa.,  for  a  certain  price,  he  would  become  a  party  to  the  enterprise 
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which  is  referred  to  in  the  second  plea,  upon  the  terms  proposed  in  a  writing 
obligatory,"  —  which  writing  obligatory,  by  the  way,  is  not  very  distinctly 
set  forth.  "  And  thereupon  the  said  defendants  executed  to  the  said  Lawrence 
Grunninger  the  said  promissory  note  in  the  said  first  and  second  counts  in 
said  plaintiffs  declaration  mentioned."  There  is  no  statement  here  as  to  what 
was  the  only  consideratiou  upon  which  that  note  was  given.  What  was  the 
consideration?  Why  the  note  was  executed  is  one  thing.  There  may  have 
been  a  great  many  motives  for  the  execution  of  the  note ;  what  is  the  consid- 
eration of  the  note  is  another  thing,  and  it  must  be  distinctly  and  substantially 
set  forth.  As  has  been  suggested,  there  may  be  a  bona  fide  debt  due  from  one 
party  to  another  which  may  be  an  open  book  account  or  in  any  other  form, 
and  from  various  motives  the  debtor  may  give  a  note.  Now  why  he  gave 
the  note  may  be  because  the  man  asked  him  under  particular  circumstances, 
or  at  a  particular  time ;  but  the  consideration  of  the  note  would  be  an  entirely 
diflferent  thing;  it  might  be  goods  sold  and  delivered,  or  for  land  sold,  or  for 
any  other  good  consideration. 

§  550.  How  and  to  what  extent  consideration  failed  should  he  alleged. 

The  remaining  pleas  are  all,  I  think,  liable  to  the  criticism  of  want  of  pre- 
cision, in  this  respect:  that  they  allege  that  Grunninger  would  pay  into  and 
contribute  toward  the  assets  of  the  company  which  was  to  be  formed  certain 
property;  that  Grunninger  executed  a  certain  writing,  and  that  to  secure  the 
payment  of  the  sum  of  $3,000,  so  agreed  to  be  paid  by  the  defendants,  the 
promissory  note  was  given.  And  they  allege  that  although  the  company  Was 
duly  and  within  a  reasonable  time  formed  and  incorporated  'as  proposed  in 
the  agreement,  "yet  that  said  Lawrence  Grunninger  did  not  nor  would  not 
contribute  toward  the  assets  nor  pay  into  the  property  of  .said  company  the 
property  in  said  writing  obligatory  mentioned,  but  wholly  refused  so  to  do." 
It  does  not  distinctly  appear  to  what  extent  or  in  what  respect  there  was  a 
failure  to  comply  with  the  obligation  on  the  part  of  Grunninger  as  entered 
into  by  him,  nor  is  the  consideration  for  which  the  note  was  given  set  forth 
with  that  distinctness  that  I  think  is  necessary.  I  think  the  same  objection 
exists  to  all  the  pleas. 

§  561.  ProferL 

Where  profert  is  made  of  an  instrument  in  writing,  and  a  question  is  made 
on  that  writing,  it  ought  to  be  presented  to  the  court  so  that  the  court  can 
see  it.  Demurrer  sustained  to  the  third,  fourth,  fifth,  sixth  and  seventh  pleas, 
with  leave  to  amend. 

UNITED  STATES  r.  DAIR. 
(District  Court  for  Indiana:  4  Bissell,  280-283.    1869.) 

Opinion  by  McDonald,  J. 

Statement  of  Facts. —  Debt  on  a  penal  bond  against  the  principal  and  his 
sureties.  The  condition  of  the  bond  is  that  Jonathan  M.  Dair,  the  principal,  a 
distiller,  should,  in  all  respects,  comply  with  the  requirements  of  the  law  in 
relation  to  distilled  spirits.  The  breach  laid  is  that  Dair  unlawfully  removed 
from  his  distillery  eight  thousand  two  hundred  and  fifty  gallons  of  distilled 
spirits  otherwise  than  into  a  bonded  warehouse.  Dair  and  his  sureties,  "Will- 
iam F.  Davison  and  Abraham  Briggs,  all  plead  separately.  And  the  govern- 
ment demurs  to  all  the  pleas  except  two  pleas  of  general  non  est  factum 
filed  by  the  sureties. 
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§  552.  A  plea  that  the  breach  is  less  than  that  charged  in  the  declaration  is  bad, 

Dair  files  but  one  plea.  It  seems  to  be  intended  as  a  traverse  of  the  breach 
of  the  condition  of  the  bond  charged  in  the  declaration.  It  is  substantially  as 
follows:  That  it  is  untrue  that  he  removed  eight  thousand  two  hundred  and 
fifty  gallons  of  distilled  spirits  from  his  distillery  otherwise  than  into  a  bonded 
warehouse;  that  it  is  untrue,  as  is  alleged  in  the  declaration,  that  there  is  due 
to  the  plaintiff  $16,500  for  taxes  unpaid  upon  spirits  distilled  by  Dair;  but 
that,  on  the  contrary,  the  number  of  gallons  of  distilled  spirits  unlawfully  re- 
moved by  him  is  less  than  is  stated  in  the  declaration,  and  the  amount  of  taxes 
unpaid  on  spirits  unlawfully  removed  by  him  is  less  than  that  stated  in  the- 
declaration. 

This  plea  is  so  obviously  and  outrageously  bad  that  it  deserves  no  consider- 
ation by  the  court.  It  looks  very  much  like  a  sham  plea.  The  demurrer  to 
it  is  sustained;  and  an  interlocutory  judgment  on  it  against  Dair  will  be  ren- 
dered. 

§  553.  A  plea  of  non  est  factum^  on  the  ground  that  the  instrument  is  an 
escrow^  must  aver  that  the  instrument  was  delivered  to  some  third  person^  to  be 
delivered  to  the  obligee  only  on  perfor^nance  of  a  condition. 

Davison,  one  of  the  sureties,  has  filed  three  pleas  —  a  general  plea  of  non 
est  factum  and  two  special  pleas  of  non  est  factum.  To  the  two  last  there  are 
demurrers.  The  first  of  these  special  pleas  of  non  est  factum  avers  that  Davi- 
son signed  the  bond  when  it  was  in  blank  as  to  the  names  of  the  other  obli- 
gors; that  ho  signed  it  at  the  request  of  one  William  F.  Sanks,  on  his  assurance 
that  it  should  be  executed  bv  one  James  Dair  before  it  should  be  delivered  to 
the  obligee;  that  said  James  Dair  never  executed  it;  and  that  Davison  never 
would  have  signed  it  but  on  condition  that  said  James  Dair  should  also  sign  it 

This  plea  is  an  attempt  to  show  that,  as  to  Davison,  the  instrument  is  a 
mere  escrow.  But  this  it  fails  to  do.  To  make  the  instrument  such  the  plea 
ought  to  have  averred  that  the  supposed  bond  was  delivered  to  some  third 
person  to  be  delivered  to  the  obligee  only  on  the  performance  of  the  condition 
pleaded.  For  want  of  such  averment  the  plea  is  bad  and  the  demurrer  to  it 
is  sustained. 

The  second  special  plea  of  non  est  factum  filed  by  Davison  is  like  the  first, 
except  that  it  adds  that  "  said  supposed  writing,"  after  he  signed  it,  "  was  left 
with  William  F.  Sanks  as  an  escrow,  to  be  delivered  by  him  to  the  plaintiff's 
agent  in  case  the  same  was  so  afterwards  executed  by  James  Dair,  and  not 
otherwise." 

This  is  a  good  plea  to  show  that,  as  to  Davison,  the  supposed  bond  is  a  mere 
escrow  and  not  his  deed.  It  shows  a  signing  and  delivery  to  a  stranger,  to  be 
delivered  to  the  obligee  only  on  the  performance  of  a  condition  precedent, 
which  it  avers  was  never  performed.  If  the  facts  thus  pleaded  are  true,  it  is 
certain  that  the  instrument  sued  on  is  not  the  deed  of  the  defendant  Davison. 
Demurrer  overruled. 

The  defendant  Briggs  has  filed  four  pleas,  to  the  second,  third  and  fourth 
of  which  there  are  demurrers.  The  second  of  these  pleas  is  substantially  the 
same  as  the  plea  of  the  principal  obligor,  Jonathan  M.  Dair,  which  we  have 
already  considered.  And  for  the  same  reason  on  w^hich  that  plea  is  held  bad 
the  demurrer  to  this  is  sustained.  The  third  and  fourth  pleas  of  Briggs  are 
copies  of  the  second  and  third  pleas  of  Davison,  already  discussed,  and  the 
ruling  on  them  must  be  the  same.  The  demurrer  to  the  third  plea  of  Briggs 
is  therefore  sustained,  and  the  demurrer  to  his  fourth  plea  is  overruled. 
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Mcdonald  v.  ORvia 

(Circuit  Court  for  Illinois:  5  Bissell,  183-185.     1870.) 

Statement  of  Facts. —  Action  upon  a  contract.  Defendant  in  his  plea  avers 
that  the  contract  set  forth  in  the  declaration  does  not  set  forth  the  contract 
as  made  between  the  parties,  but  that  the  same  is  drawn  up  by  plaintiff,  and  is 
a  fraud  upon  defendant's  rights.    To  which  plea  plaintiff  demurs. 

§  554.  ul  plea  is  bad  if  it  seeks  to  change  a  written  contract  hy  parol  evidence. 

Opinion  by  Blodgett,  J. 

This  plea  amounts  to  an  averment  that  the  written  contract,  or  the  modifi- 
cation of  the  original  contract,  which  is  set  up  in  plaintiff's  declaration,  is  not 
the  true  contract  made  between  the  parties,  but  that  it  is  a  fraud  upon  the 
defendant. 

I  cannot  conceive  that  an  averment  of  that  kind  would  allow  the  introduc- 
tion of  any  testimony  duch  as  would  sustain  the  averment  on  a  trial  of  the 
cause  at  law.  It  is,  in  substance,  an  attempt  to  modify  or  change  a  written 
contract  by  parol  testimony.  The  preceding  plea  avers  that  the  contract  was 
different  from  what  is  set  up  in  the  declaration,  and  concludes  with  this  prop- 
osition to  offer  parol  evidence  to  show  wherein  it  differs.  I  think  the  demurrer 
to  the  plea  is  well  taken,  not  only  for  this  cause,  but  for  the  cause  of  Mrant  of 
certainty  in  the  plea  itself  in  not  stating  wherein  it  is  different.  I  do  not  think 
there  is  enough  certainty  in  the  plea,  even  if  it  did  not  seek  to  change  a  written 
contract  by  parol  evidence. 

§  555.  When  tlie  declaration  contains  one  good  couhi  a  general  demurrer 
thei^eto  wiU  he  overruled. 

But  it  is  answered  on  the  part  of  the  defendant  that  a  bad  plea  is  a  good 
and  sufScient  answer  to  a  bad  declaration,  which  I  understand,  of  course,  to 
refer  to  a  well-known  rule  of  pleading,  that  a  demurrer,  when  taken  to  a  plea, 
may  be  made  to  reach  back  to  the  declaration  or  pleading  where  the  first  de- 
fect originated;  and  under  many  circumstances  that  rule  is  applied;  but  in 
this  case  the  declaration  contains  two  counts — a  special  count  on  a  special 
promise,  and  the  common  counts.  The  plea  purports  to  answer  the  entire 
declaration,  and  of  course,  if  a  general  demurrer  had  been  introduced  to  the 
whole  declaration,  the  demurrer  would  have  to  be  overruled,  because  there  is 
one  good  count  in  the  declaration  —  the  common  count  for  goods  sold  and  de- 
livered, money  lent,  etc. 

§  556.  A  demurrer  does  not  cut  hack  to  the  declaration  if  the  general  issue 
has  been  pleaded. 

There  is  also  an  exception  to  the  rule  contended  for  by  the  defendant's 
counsel  which  is  well  recognized,  viz.:  That  a  demurrer  cannot  be  carried  back 
to  the  declaration  if  the  general  issue  has  been  pleaded;  because  if  it  should 
it  would  enable  a  party,  after  having  tendered  an  issue  of  fact  on  the  declara- 
tion,  to  raise  an  issue  of  law  by  putting  in  a  bad  plea.  If  a  party  wishes  to 
demur  to  the  declaration  he  must  do  it  before  he  tenders  an  issue  of  fact.  The 
proposition  is  undoubtedly  sound  where  there  is  not  an  issue  of  fact  made,  but 
here,  inasmuch  as  the  demurrer  is  general,  if  carried  back,  the  declaration,  as 
a  whole,  would  be  sustained,  because  it  has  one  good  count,  and  because  the 
defendant  has  already  made  an  issue  of  fact  on  the  declaration.  The  de- 
murrer must  be  sustained. 

§  5o7.  A  plea  mnst  be  single  and  rest  the  defense  on  a  single  point    Stanton  v.  Seymour* 
5  McL.,  367. 
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§  55S.  A  plea  in  bar  must  show  that  thu  plaintiff  has  no  right  to  recover.  Smith  u  Ely,  5 
McL.,  76. 

§559.  Opposed  to  record.— A  plea  cannot  contradict  the  record.  Hall  v.  Singer,  3 
McL.,  17. 

§  560.  Hypothetical  pleas,  which  neither  admit  nor  denj.tho  matter  charged,  are  bad  upon 
general  demurrer,     Dunlop  v.  Monroe,  1  Or.  C.  C,  536. 

§  561.  Certainty  to  a  common  intent  is  snlBeient  in  a  plea  in  bar.  Martin  v.  Bartow  Iron 
Works.*  85  Ga.,  820. 

g  562.  Each  plea  must  stand  on  its  own  merits,  and  cannot  be  aided  or  explained  by  ref- 
erence to  others.    Ibid, 
§  563.  The  allegations  of  a  plea  which  are  immaterial  may  bo  regarded  as  surplusage, 

and,  if  the  other  matters  set  forth  in  the  plea  are  well  pleaded  and  constitute  a  sufficient  an- 
swer to  the  declaration,  the  immaterial  allegations  do  not  vitiate  the  plea  eren  on  special 
demurrer.     Derby  v,  Jacques,  1  Cliff..  425. 

§  564.  An  answer  should  be,  what  Its  name  purports,  a  counter-statement  of  facts,  a 
confutation  of  what  is  alleged  by  the  other  party,  and  should  be  neither  evasive  nor  argument - 
ative.    Pollock  v.  Laurence  Co.,*  2  Pittsb.  R,,  187. 

§  565.  Sham,  redundant  and  frivolous  defenses,  what  constitutes.—  A  sham  defense  is 
one  that  is  palpably  false.  A  redundant  defense  is  one  that  has  prolixity  of  statement  or 
unnecessary  repetition.  A  frivolous  defense  is  one  that  contains  nothing  which  affects  tlie 
plaintiffs  case,  and  sets  up  no  defense  thereto.  So,  in  an  action  to  recover  possession  of  land, 
a  plea  that  the  defendant  has  right  of  possession  as  assignee  of  an  unsatisfied  mortgage  is 
frivolous,  as  not  showing  that  the  defendant  entered  with  the  consent  of  the  mortgagor;  but 
such  plea  is  neither  sham  nor  redundant.     Witherell  v.  Wiberg,  4  Saw.,  232. 

§  566.  The  defendant  is  required  to  set  forth  his  mntter  of  defense  specifically,  and 
with  the  same  precision  and  accuracy  which  are  required  of  a  plaintiff.  Meeker  v.  Wren,*  1 
Wash.  T'y,  87;  Roeder  v.  Bonn,*  1  Wash.  T'y,  180. 

§567.  Equitable  defenses  under  section  914,  Revised  Statu tes.~ Section  914,  United 
States  Revised  Statutes,  conforming  pleadings  in  federal  courts  to  those  of  the  local  courts, 
does  not  authorize  setting  up  merely  equitable  defenses  in  answer  to  a  suit  on  a  judgment. 
Montejo  v.  Owen,  14  Blatch.,  324. 

§  568.  A  plea  to  the  merits  ^vaives  antecedent  irregularities  set  up  in  pleas  in  abatement 
or  demurrers.     Bell  v.  Railroad  Co.,  4  Wall.,  59S. 

g  569.  A  plea  that  anstrers  only  part  of  a  count  in  the  declaration  is  demurrable.  Cul- 
bertson  v.  The  Wabash  Navigation  Co.,  4  McL.,  544. 

§  570.  A  plea  which  begins  by  assuming  to  nnsiver  the  whole  declaration  and  concludes 
by  admitting  a  part  thereof  is  demurrable ;  for  a  plea  in  bar  must  either  deny  that  the 
plaintiff  ever  had  the  cause  of  action  complained  of,  or  admit  he  once  had  but  insist  that  it 
no  longer  subsists;  and  the  measure  of  damages,  whether  involving  questions  of  law  or  fact, 
is  not  properly  the  subject-matter  of  a  plea.     King  v,  American,  etc.,  Co.,'l  Flip.,  1. 

§571.  A  plea  in  discharge  or  avoidance  of  a  bond  must  slate  the  matter  in  discharge 
plainly.— No  rule  in  pleading  is  better  settled,  nor  upon  sounder  principles,  than  that  every 
plea  in  discharge  or  avoidance  of  a  bond  should  state  positively  and  in  direct  terms  the 
matter  in  discharge  or  avoidance.  It  is  not  to  bo  inferred  arguendo,  or  upon  conjectures. 
United  States  v.  Bradley,  10  Pet.,  343. 

^  572.  Statute  ol  limitations,  second  pleading  of.—  If  the  statute  of  limitations  is  pleaded 
and  the  plea  overruled,  it  cannot  be  again  put  in  by  the  same  parties  or  their  privies.  Fisher 
f.  Rutherford,  Bald.,  188. 

§  573.  Eifect  of  Illinois  statute  prohibiting  defendant  to  deny  his  signature.— The  pro- 
vision of  the  Illinois  statute  prohibiting  defendants  sued  on  written  instruments  from  deny- 
ing their  signatures,  except  by  sworn  plea,  has  no  application  where  the  fact  of  signature  is 
admitted  by  demurrer,  and  the  only  question  is  as  to  its  legal  effect.  Hitchcock  t7.  Bu- 
chanan,* 15  Otto,  416. 

§  574.  A  plea  purporting  to  answer  the  whole  declaration,  but  which  really  answers 
but  one  count,  is  bad  on  general  demurrer;  a  fortiori  if  it  cannot  be  determined  for  which 
count  it  is  intended.     Matthews  v.  Matthews,  2  Curt.,  105. 

^575.  A  plea  purporting  to  cover  the  whole  declaration,  but  really  covering  only  a  part,  is 
bad.     Tucker  r.  Lee,  8  Cr.  C.  C,  684. 

g  576.  A  plea  of  non  dam  iii  float  us  is  bad  if  the  breach  has  been  specifically  assigned.    Ibid. 

§  577.  A  plea  not  directly  denyuig  some  averment  of  the  declaration  should  conclude  with 
a  verification.    Ibid, 

§  57S.  The  titling  is  no  part  of  a  plea,  but  an  indication  to  the  clerk  in  what  cause  to 
enter  the  plea.  (Bank  of  Columbia  t;.  Jones,  2  Cr.  C.  C,  516,  overruled.)  Bank  of  Cbluoibia 
v.  Ott,*  2  Cr.  C.  a,  52^1 
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§  579.  A  plea  of  payment  referring  to  the  instmment  as  the  '*  sapposed  writing  ohllga- 
tory  *'  is  not  bad  for  inconsisteocy  with  itself.    The  description  of  the  writing  may  be  re- 
jected as  surplusage.    Murphy  v,  Byrd,*  Hemp.,  221. 
§  580.  A  general  plea  of  fraud  is  inadmissible.    Ibid, 

§  581.  A  plea  Is  bad  wliieh  only  traverses  matter  of  indncement,  or  which,  admitting  its 
allegations  as  true,  does  not  constitute  a  bar.    White  v.  How,*  8  McL.,  291. 

§  582.  A  plea  of  bankruptcy  setting  up  the  certificate  and  discharge  required  by  sec- 
tion 4  of  the  bankrupt  law  is  good.    Ibid, 

§  583.  Denying  written  contract  must  be  under  oath.—  A  plea  denying  the  execution  of 

a  written  contract  by  joint  defendants  must  be  under  oath.     Frazer  v.  Wolcott,*  4  McL.,  365. 

§584.  Plea  cannot  contradict  record  as  to  appearance  of  a  party.— Where  from  the 

record  it  appears  that  the  defendant  appeared  in  the  action,  that  fact  cannot  be  denied  by 

plea  or  otherwise.    Thompson  v,  Emmert,  4  McL.,  96. 

§  585.  The  sixty-fifth  section  of  the  duty  collection  act  of  1799  interdicted  imparlance 
and  sham  pleas  for  delay,  but  not  a  good  defense  founded  upon  real  and  substantial  merits. 
Ex  parte  Davenport,  6  Pet.,  661, 

§  586.  Pleas  in  bar  not  subject  to  technical  constrnetion.—  Pleas  in  bar  are  not  to  receive 
a  narrow  and  merely  technical  construction,  but  are  to  be  construed  according  to  their  entire 
subject-matter.    Withers  v.  Green,  9  How.,  213. 

^  587.  Plea  in  bar  answering  only  in  part  bad. —  A  plea  professing  to  be  in  bar  of  the 
whole  demand,  but  answering  it  only  in  part,  is  bad  on  special  demurrer.  Postmaster-Gen- 
eral V.  Reeder,  4  Wash.,  678. 

§  588.  Attorney's  answer  not  accepted  for  that  of  defendant.-  The  answer  of  the  attor- 
ney of  a  defendant  in  a  suit  at  law  will  not  be  accepted  in  lieu  of  the  answer  of  the  defendant 
himself.     Read  v.  Consequa,  4  Wash.,  174. 

§  589.  Plea  cannot  set  up  matters  occurring  after  commencement  of  snit.— A  plea  is  bad 
on  demurrer  which  sets  up  matters  which  occurred  after  the  commencement  of  the  suit. 
Lockington  v.  Smith,  Pet.  C.  C,  466. 

g  590.  Plea  admits  everything  in  declaration  not  denied.— A  plea  which  sets  up  new 
matter  and  does  not  traverse  the  statements  of  the  declaration  admits  those  statements  to  be 
true.     Greathouse  v,  Dunlap,  8  McL.,  803. 

§  591.  Pleas  in  avoidance  should  give  color. —  A  plea  is  bad  which  sets  up  matters  in  de- 
fense, and  neither  denies  npr  admits,  and  avoids  the  plaintiff's  allegations.  It  should  give 
color  to  the  plaintifiTs  rigbt.     Halsted  v,  Lyon,  2  McL.,  226. 

g  592.  Two  or  more  defenses. —  A  plea  is  bad  if  it  set  up  two  distinct  matters  of  defense, 
either  of  which  is  sufficient  to  defeat  the  plaintiff's  action.    Ibid, 

§  593.  Trarerse  in  the  negative. —  A  traverse  to  an  averment,  in  an  information  on  the 
acta  of  1814,  March  1,  1809,  and  March  2,  1811,  that  the  goods  were  imported  in  a  vessel  not 
neutral,  merely  in  the  negative,  is  bad.     United  States  v.  Hay  ward,  2  Gall.,  497. 

§  594.  Plea  to  certain  counts— Plaiotiir  may  reply  to  part  and  demur  to  part— When 
a  plea  is  pleaded  to  certain  enumerated  counts,  the  plaintiff  may  reply  to  it  specially  as  it 
applies  to  some  counts,  and  demur  to  it  as  it  applies  to  other  counts.  Dunlop  v,  Monroe,  1  Cr. 
C.  C,  636. 

g  595.  Conclusions  of  law  cannot  be  traversed. —  A  traverse  must  not  be  taken  on  a  mere 
matter  or  conclusion  of  law;  but  if  the  conclusion  is  a  mixed  one  of  law  and  fact  then  it  is 
traversable.  So  a  denial  of  fraudulent  intent  in  paying  one  creditor  in  bankruptcy,  if  the 
payment  is  not  denied,  is  not  a  sufficient  defense.     Silverman's  Case.  2  Abb.,  243. 

^  596.  Although  a  traverse  cannot  be  taken  to  mere  matter  of  law,  still  a  traverse  may  be 
talcen  to  mixed  questions  of  law  and  fact ;  for  only  in  this  way  can  the  facts  be  settled  on 
which  the  law  depends.    Toppan  v.  The  C,  O.  &  C.  R.  R.  Co.,  1  Flip.,  74. 

g  597.  Evidence  should  not  be  pleaded.— So,  in  an  action  of  trespass  upon  land,  an  an- 
swer which  merely  sets  up  facts  from  which  it  might  be  inferred  that  the  defendant  had 
cause  to  think  he  had  a  right  to  enter  upon  the  land  is  irrelevant  pleading.  Neff  v.  Pennoyer, 
3  Saw.,  495. 

g  598.  If  a  plea  merely  states  evidence  it  is  irrelevant ;  and  if  the  evidence  so  stated  shows 
no  defense  it  is  also  frivolous.    Wythe  v.  Myers,  3  Saw.,  595. 

g  599.  In  Texas  a  party  pleading  fraud  must  point  out,  at  least  in  general  terms,  the  act 
upon  which  he  relies.    Hitchcock  v.  Galveston,  8  Woods.  287. 

g  6O0.  New  matter  in  answer  — California  statute.— By  California  statute,  adopted  as  a 
rule  of  pleading  by  the  United  States  circuit  court  for  California,  new  matter  in  the  answer 
is  deemed  to  be  controverted  by  the  adverse  party.    Cheang  Kee  v.  United  States,  8  Wall., 

920. 

^  4I01.  Louisiana  practice. —  By  the  practice  of  the  Louisiana  courts,  adopted  in  the 

circuit  court  of  the  United  States  sitting  in  that  state,  new  facts  alleged  by  the  defendant  in 
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his  answer  are  considered  as  denied  by  the  plaintiff  without  any  replication.   Levy  r.  Stewart, 
11  Wall.,  244. 

§  602.  Plea  when  amonntf  ng  to  a  eonelnsioii  of  law. —  In  an  action  for  causing  the  over- 
flow of  land  by  building  a  dam  the  defendant  set  up  a  statute  allowing  him  to  build  a  dam  of 
a  certain  kind,  and  averred  that  the  dam  built  was  of  the  kind  authorized.  Held,  such  plea 
was  bad  as  stating  a  conclusion  of  law  instead  of  stating  the  facts  on  which  the  court  could 
construe  the  law.    Pumpelly  v.  Green  Bay  Co.,  13  Wall.,  166. 

§  603.  Setting  forth  facts  as  matter  of  denial  —  Oregon  practice.—  When  a  defendant 
cannot  deny  under  oath  the  toords  of  a  contract  set  forth  in  a  declaration,  he  may  adopt,  in 
Oregon,  the  prudent  course  of  setting  forth  facts  as  matter  of  denial ;  but  after  stating  that 
the  facts  were  thus  and  thus,  he  should  add  ''and  not  otherwise,"  if  it  is  possible  that  the 
agreement  may  be  as  the  defendant  says,  and  as  much  more  as  the  plaintiff  claims,  or  a  de- 
murrer to  the  plea  will  be  sustained.     Nay  lor  v,  Beeks,*  1  Or.,  315. 

g  604.  Conelaslon  and  rerifiealion.—  A  plea  not  concluding  to  the  country  or  with  a  veri- 
fication is  no  plea  at  all.    Wilkinson  v.  Pomeroy,*  9  Blatch.,  513. 

§  605.  A  plea  not  certified  in  accordance  with  the  rules  of  court  may  be  treated  as  a  nul- 
lity.    Ibid. 

g  606.  A  plea  not  verified  in  accordance  with  the  statute  would  not,  as  a  general  principle, 
be  demurrable :  but,  where  it  is  so  held  by  the  state  courts,  the  federal  courts  will  follow  the 
practice.     Bell  v.  Vicksburg,*  23  How.,  443. 

§  607.  An  irrelevant  and  impertinent  plea  is  scandalous  and  may  he  stricken  out    Ibid. 

§  608.  The  refusal  of  an  iuferior  court  to  recelTe  an  additional  plea^  or  an  amendment 
to  one  already  filed,  can  never  be  assigned  as  error.  This  depends  on  the  discretion  of  the 
court  below,  which  is  regulated  more  by  the  circumstances  of  the  case  than  by  any  precise 
rule  of  law.    Insurance  Co.  v.  Hodgson,*  6  Cr.,  206. 

§  609.  Special  matters  of  defense  to  be  specially  pleaded.—  In  an  action  of  covenant  on 
a  sealed  policy  of  insurance,  evidence  tending  to  vacate  the  policy  cannot  be  introduced  under 
the  general  issue,  as  the  rule  is  inflexible  that  special  matters  of  defense  must  be  specially 
pleaded.    Ibid, 

g  610.  Nil  debet  and  non  est  faclnm  are  not  inconsistent  pleas.  Where,  however,  the 
second  of  these  is  stricken  out  oh  the  ground  of  inconsistency  with  the  first,  and  it  is  appar- 
ent that  defendant  was  in  no  way  prejudiced  thereby,  the  ruling  will  not  be  a  ground  of  re- 
versal, especially  as  the  right  to  plead  more  than  one  plea  rests  in  the  discretion  of  the  court. 
Grand  Chute  v.  Winegar,*  15  Wall.,  355. 

§611.  Plea  in  bar  corering  same  matter  as  plea  in  abatement.—  When  a  plea  in  abate- 
ment is  found  by  a  jury  against  defendant,  a  plea  in  b&r  setting  up  the  same  defense  may  be 
stricken  out.    Ibid, 

§  612.  May  be  strnck  ont,  yrhen. — When  two  pleas  are  filed  to  an  action,  the  first  denying 
the  cause  of  action,  and  the  second  practically  admitting  it,  the  first  cannot  be  stricken  out 
on  the  ground  that  it  is  shown  by  the  second  to  be  false.  A  plea  must  stand  or  fall  by  itself, 
and  is  not  sham  unless  palpably  false  upon  its  face.     Bachman  v,  Everding,*  1  Saw.,  70. 

§  618.  When  a  plea  confesses  the  cause  of  action  and  does  not  avoid  it,  plaintiff  should  not 
move  to  strike  out  the  plea  as  frivolous,  but  should  ask  for  judgment  on  the  pleadings.    Ibid, 

g  614. special  plea  after  plea  of  gnilty.— When  defendants  have  pleaded  jointly  in 

an  action,  a  special  plea  by  one  of  them  will  be  inadmissible,  and  if  filed  will  be  stricken  out. 
Varnum  v,  Campbell,*  1  McL.,  818. 

8  615. Joint  plea  followed  by  single  plea  setting  np  same  defense.—  When  defend- 
ants jointly  plead  one  defense,  and  one  of  them  files  a  single  plea  setting  up  the  same  defense, 
the  latter  will  be  stricken  out  on  motion  as  unnecessary.     Hacker  v,  Stevens,*  4  McL.,  540. 

§  616.  Several  picas. —  On  demurrer  to  several  pleas,  if  any  one  of  them  going  to  the  whole 
merits  of  the  case  is  well  pleaded  and  contains  a  full  and  sutficient  answer,  it  will  entitle  the 
defendant  to  judgment.  State  of  Vermont  v.  The  Society  for  the  Propagation  of  Gospel,  etc., 
2  Paine,  545. 

g  61 7.  The  allowance  of  double  pleas  and  defenses  is  discretionary  with  the  court,  and 
mandamus  will  not  lie  for  refusal  to  allow  them.    Ex  parte  Davenport,  6  Pet. ,  661. 

g  61S.  Under  section  167  of  the  code  of  Oregon  several  inconsistent  defenses  may  be  set  up, 
but  each  must  stand  or  fall  by  itself.    Hall  v,  Austin,  Deady,  104. 

§  619.  The  law  of  Louisiana  allows  general  and  special  pleas  to  be  pleaded  together  if  not 
inconsistent;  and  in  an  action  under  the  code  of  that  state  to  rescind  a  sale  of  slaves  on  ac- 
count of  their  being  diseased,  alleging  knowledge  of  that  fact  by  the  defendant,  a  special 
plea  that  the  purchaser  was  requested  to  examine  them,  and  refused  to  do  so,  ia  not  incon- 
sistent with  a  general  deniaL    Andrews  v,  Hensler,  6  Wall.,  254. 

§620.  Admission  of  plea  after  ofBceJadgment  — Virginia  practice.— The  courts  of  Vir- 
ginia liave  been  very  liberal  in  admitting  any  plea  at  the  next  term  after  an  office  judgment, 
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which  was  necessary  to  bring  forward  the  substantial  merits  of  the  case ;  but  at  a  subsequent 
term  it  is  a  matter  of  discretion  with  the  court  whether  they  will  allow  any  plea  at  alL  A 
writ  of  error  will  not  lie  in  a  case  where  this  discretion  has  been  exercised.  Resler  v.  Shehee, 
1  Cr..  110. 

§  621.  Plea  denying  allegation  of  eross-bUl  filed.— To  a  declaration  averring  that  a  bill 
filed  by  plaintiff  was  in  the  nature  of  a  cross-bill,  a  plea  that  it  was  not  a  cross-bill  is  bad. 
Sagory  v.  Wissman»*  2  Ben. ,  240. 

§  622.  Debt  on  bond  secured  by  mortgage — Plea  of  possession  taken  by  mortgagee.—  To  a 
declaration  in  debt  on  a  bond  secured  by  power  of  sale  in  a  mortgage,  a  plea  is  bad  which  states 
that  plaintiff,  who  was  mortgager,  had  entered  on  the  lands  to  sell  and  dispose  of  them,  but 
tliat  instead  of  doing  so  he  had  continued  in  possession,  claiming  to  be  owner;  and  that  the 
lands  were  of  greater  value  than  the  debt.     Ibid,  ' 

§  623.  Action  on  distiller^s  bond  ^  Traverse  in  the  words  of  the  charge.— To  a  declara- 
tion en  a  distiller*8  bon  J,  that  defendant,  having  manufactured  spirits,  had  sold  and  removed 
for  sale  the  same  without  first  paying  the  required  taxes,  a  plea  traversing  this  breach  in  the 
same  words  is  good  on  general  demurrer.     United  States  i;.  Hammond,*  4  Biss.,  288. 

§  624.  A  plea  is  good  which  craves  oyer  of  the  conditions  of  the  bond  in  suit  and  alleges 
generally  compliance  with  all  of  them.  If  one  of  these  conditions  be  performance  with 
certain  articles  of  association,  the  plea  will  be  sufficient  without  setting  out  the  articles. 
Jackson  v,  Hundlet,  1  Woodb.  &  M.,  881. 

§625.  Covenant  —  Plea  of  performance  without  oyer.— To  a  declaration  on  a  bond 
which  does  not  set  out  the  condition  of  the  bond,  a  plea  of  performance  which  does  not  crave 
oyer  is  fatally  defective.    United  States  v,  Arthur,*  5  Cr.,  257. 

§  626.  Jarisdietion  —  Plea  as  to.—  Objection  to  the  jurisdiction  of  the  court  by  reason  ot 
the  citizenship  of  the  parties  must  be  specially  pleaded.  A  plea  to  the  merits  admits  juris- 
diction in  this  respect.     Blachley  r.  Davis,*  I  McL.,  412. 

§  627.  A  plea  that  the  cause  of  action  did  not  arise  within  the  Jarisdietion  of  the  court 

is  a  plea  in  bar,  and  is  good  even  after  office  judgment.     Smith  v.  M*Cleod,*  1  Cr.  C.  C,  43. 

§  62S.  Manner  of  giving  notice  may  be  given.—  A  plea  may  show  in  what  manner,  whether 

by  personal  service  or  by  attachment,  notice  is  given,  as  this  does  not  contradict  the  record, 

but  limitQ  its  operation.     Lincoln  v.  Tower,  2  McL.,  478. 

g  629.  A  plea  that  properly  was  attached  and  lost  is  defective  in  not  showing  how  the 
loos  occurred.    Starr  t*.  Moore,  8  McL. ,  854. 

§  630.  Unliquidated  damages  —  Set-offl—  Unliquidated  damages  cannot  be  pleaded  as  a 
set-off.    Homas  v.  McConnell,  8  McL.,  881. 

§  681.  Payment  by  note  and  mortgage  —  Receipt  of  proceeds  to  be  averred.—  Where  a 
plea  alleges  that  the  payee  of  a  note  received  another  note  and  mortgage,  to  be  applied  to  the 
note,  it  is  to  be  construed  that  the  proceeds  of  the  note  and  mortgage  are  to  be  applied  when 
received ;  and  to  make  such  a  plea  good  it  is  necessary  to  aver  the  receipt  of  proceeds.  Ibid, 
g  632.  Plea  of  foreign  judgment  —  Averment  of  jurisdiction. — The  court  being  presumed 
to  know  the  laws  of  the  various  states,  it  is  not  necessary  in  a  plea  settiog  up  a  judgment  of 
a  state  court  other  than  that  in  which  the  action  is  brought  to  aver  that  it  had  jurisdiction. 
Wood  worth  v,  Spaffords,  2  McL.,  168. 

§  688.  No  authority  to  sell  assigned  as  breach— Averment  of  authority  not  good  plea 
In  bar. —  If  the  breach  of  covenant  assigned  be  that  the  state  had  no  authority  to  sell  the 
land,  it  is  not  a  good  plea  in  bar  to  say  that  the  governor  was  legally  empowered  to  sell, 
although  the  facts  stated  in  the  plea  as  inducement  are  sufficient  to  justify  a  direct  negation 
of  the  breach  assigned.    Fletcher  v.  Peck,  6  Cr.,  87. 

§  684.  Denial  of  part  of  the  allegation  as  made.-  Action  on  a  bond,  in  the  penalty  of 
£20,000,  conditioned  for  payment  of  £10,000,  with  an  averment  that  the  £20,000  equaled 
$140,000.  Plea,  that  the  £20,000  did  not  equal  $140,000,  and  that  the  defendant  did  not  owe 
that  amount.  Held,  that  the  pleas  were  bad;  that  judgment  must  be  rendered  for  plaintiff 
on  demurrer;  and,  the  sum  being  uncertain,  either  party  might  demand  a  jury.  Gurney  v, 
Hos»«*  ^  Blatch.,  409. 

§  685.  Action  on  replevin  bond,  varloas  pleas  to.— In  action  on  a  replevin  bond,  pleas  of 
genera}  performance  and  non  damniftcattis  are  bad ;  also,  no  such  record,  where  no  record  is 
averred ;  also,  that  the  plaintiff  had  no  property,  where  no  property  is  averred ;  also,  a  plea 
to  the  whole  declaration,  when  it  answers  only  one  of  the  breaches  assigned.  Wood  v. 
Franklin,*  8  Cr.  C.  C,  115. 

§  6S8.  Nal  tiel  record. — Where  the  record  set  forth  in  the  declaration  is  not  the  founda- 
tion of  the  action,  but  only  matter  of  inducement,  the  plea  of  ntd  tiel  record  is  not  good. 
United  States  v.  Little,*  8  Cr.  C.  C,  253. 

§  087.  Record,  denial  of  operation  of.— Where  the  record  is  **  showed  forth*'  in  the  dec- 
laration the  defendant  may  deny  its  operation.    Ibid, 
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§  638.  Performance  —  When  facts  const Itntingr  8honld  be  stated.—  In  an  action  on  a  con- 
tract, where  the  condition  precedent  is  not  definitely  limited  and  settled,  it  is  not  sufficient  to 
aver  tliat  plaintiff  has  performed  all  the  conditions  on  his  part ;  the  facts  showing  perform- 
ance shonld  be  stated.     Williaoa  v.  Halle tt.*  2  Saw.,  262. 

§  689.  As,  for  example,  where  plaintiff  agreed  to  furnish  sixty-six  or  more  men  for  a 
pariod  not  less  than  three  months.    Ibid, 

§  640.  A  plea  of  estoppel  must  show  that  defendant  was  ignorant  as  to  the  truth  of  the 
matter,  and  that  the  defendant  could  not  have  conveniently  ascertained  the  same;  and  it 
must  appear  that  defendant  has  acted  upon  the  matter  claimed  as  an  estoppel,  and  has  in- 
curred liability  and  expense.     Wythe  v.  City  of  Salem,*  4  Saw.,  88. 

§  641.  Hypothetical  plea — Plea  of  agency. —  A  demurrer  will  lie  to  a  plea  which  is  hypo- 
thetical, and  seeks  to  avoid  a  cause  of  action  without  admitting  it ;  and  a  demurrer  will  lie 
if  a  plea  sets  up  that  the  defendantiacted  as  an  agent,  and  does  not  give  the  name  of  the 
person  for  whom  he  claims  to  have  acted.     Morse  v.  Davis,  5  Blatch.,  40. 

§642.  Postmaster^s  bond  —  Goanter-claim  for  extra  allows ncs  under  act  of  congress, 
how  pleaded. —  Where  the  defendant,  a  postmaster,  sued  on  his  bond,  sets  up  a  counter- 
claim for  extra  services  allowed  to  certain  postoffices  under  an  act  of  congress,  the  answer 
must  allege  that  the  postof&ce  of  the  defendant  was  one  withm  the  provisions  of  the  act. 
United  States  v,  Davis,  Deady,  294. 

§  643.  Private  statate,  how  pleaded  —  Kansas  statnte.— The  statute  of  Kansas  providing 
that  a  private  statute  is  sufficiently  pleaded  if  referred  to  by  its  title,  and  day  of  its  approval, 
only  gives  an  example,  and  does  not  make  a  reference  to  the  day  of  its  approval  absolutely 
necessary;  but  if  such  date  is  lost  the  statute  may  be  referred  to  and  fixed  in  some  other 
way.    The  Territory  of  Kansas  v,  Reyburn,  McCahon,  134. 

§  644.  Defense  in  counter-claim. —  In  an  action  for  treble  damages  for  trespass  upon  land 
a  defense  should  not  be  inserted  in  a  counter-claim,  but  should  be  pleaded  separately.  Neff 
V.  Pennoyer,  8  Saw.,  495. 

§645.  Plea  of  general  issue  and  of  confession  and  eyidence  —  Demurrer  to  latter.— 
Where  the  defendant  pleads  the  general  issue,  and  also  a  plea  of  confession  and  avoidance 
going  to  the  whole  cause  of  action,  and  to  the  latter  plea  the  plaintiff  demurs,  not  replying  to 
the  fii-st  plea,  but,  upon  the  overruling  of  the  demurrer,  allowing  judgment  to  be  entered  on 
the  second  plea,  judgment  on  the  whole  case  may  be  entered  for  the  defendant.  United 
States  V,  Ballard,  14  Wall.,  457. 

§  646.  Action  agaii|6t  sureties  on  bond  ~  Plea  charging  fraud  must  set  out  facts  consti- 
tuting the  fraud.—  A  plea  by  sureties  on  a  bond,  who  were  sued  for  malfeasance  of  an  agent, 
that  the  plaintiff  required  an  agreement  by  the  agent  that  all  his  commissions  thereafter 
earned  should  be  applied  to  his  past  indebtedness  to  the  plaintiff;  that  they  were  so  applied ; 
that  the  defendant  sureties  were  ignorant  of  the  indebtedness  and  of  this  agreement;  that  if 
they  had  been  informed  of  them  they  would  not  have  executed  the  bond ;  and  that  the  agree- 
ment as  to  the  commissions  and  its  execution  were  a  fraud  on  them,  was  a  bad  plea,  because 
it  does  not  set  forth  any  of  the  circumstaoces  attending  the  execution  and  delivery  of  the 
bond.  It  does  not  aver  that  there  was  any  misrepresentation,  anything  fraudulently  kept 
back,  or  any  opportunity  to  make  disclosures  on  the  part  of  the  plaintiff,  or  any  inquiry  by  the 
sureties  before  the  bond  was  delivered.  Nor  does  it  aver  that  the  sureties  were  ignorant  of 
the  facts  complained  of.     Magee  v,  Manhattan  Life  Ins.  Co.,  2  Otto,  93. 

§  647.  Illegal  attachment  — Plea  of  officer.— An  officer  sued  for  an  illegal  attachment  of 
plaintiffs  goods  should  in  his  plea  deny  that  the  goods  were  the  property  of  the  plaintiff,  or 
e.'s3  aver  that  they  were  subject  to  be  taken  under  the  writ.     Buck  v.  Colbath,  3  Wall.,  334. 

§648.  Yeriflcation  of  plea  by  mnnicipal  corporation— Texas  practice. —  In  Texas  a 
plea  requiring  an  affidavit,  if  made  by  a  municipal  corporation,  in  an  action  where  the  acts 
of  the  mayor  are  questioned,  is  properly  sworn  to  by  a  member  of  the  common  council ;  and 
an  affidavit  to  the  best  of  knowledge  and  belief  is  sufficient.  Hitchcock  v.  Galveston,  3 
Woods,  287. 

b.  General  Issue. 

Summary  —  General  issue  not  sworn  to  admits  wliat,  §  649.—  Plea  amounting  to  general  iss^te, 
§  650. —  Nil  debet  a  bad  plea  to  an  action  on  a  foreign  judgment,  §  651.—  Some  defenses 
proper  to  general  issue  or  special  plea,  §  652. —  Color ,  §  653.—  Flea  to  state  facts  only,  §  654. 

§  649.  When  a  rule  of  court  requires  a  plea  denying  the  execution  of  an  instrument  sued 
on  to  be  sworn  to,  a  plea  of  the  general  issue  not  sworn  to,  though  it  may  be  good  for  some 
purposes,  admits  the  execution  as  alleged  in  the  declaration.     Thomas  t\  Clark,  f^  055. 

§  6o0.  To  a  declaration  on  a  marine  policy,  a  special  plea  that  the  action  was  not  brought 
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witiiin  one  year,  or  that  the  vessel  when  lost  was  doing  something  which  vitiated  the  policy, 
amoants  to  the  general  issue,  and  will  be  overruled  on  special  demurrer.  Van  Avery  v.  lasur- 
anceCo.,  §656. 

§  Ool.  Nil  debet  18  not  a  good  plea  in  an  action  founded  on  a  judgment  of  another  state. 
Nul  tiel  record  should  be  pleaded  as  the  general  issue.     Mills  t;.  Duryee,  g§  657-659. 

§  652.  Some  defenses  competent  under  the  general  issue  may  be  specially  pleaded.     Dibble 
V,  Duncan,  |;§  660-664. 

§  653.  A  special  plea  amounting  to  the  general  issue  is  bad.    A  special  plea,  therefore, 
should  give  color  to  the  plaintiff's  rights.     Ibid, 

§  664.  A  plea  should  state  facta  only,  not  law.    A  matter  of  law  so  stated  may  be  regarded 
as  surplusage.    Ibid, 

[NOTBS  —  See  g§  665-732.] 

THOMAS  V.  CLARK. 
(Circuit  Court  for  Michigan:  3  McLean,  104, 195.    1840.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  action  is  brought  against  the  defendants,  who 
are  partners,  as  indorsers  ^f  a  bill  of  exchange  to  the  plaintiflF,  A  rule  of 
court  requires  a  plea  of  the  general  issue,  denying  the  execution  of  an  instru- 
ment, or  of  an  indorsement  on  which  the  action  is  brought,  to  be  sworn  to. 
The  general  issue  in  this  case  being  filed  without  oath,  a  question  is  made 
whether  the  grcftind  of  the  action  is  admitted.  The  defendants'  counsel  con- 
tends that  the  signatures  of  Clark  and  Cole,  as  they  appear  to  be  indorsed  on 
the  note,  only  are  admitted,  and  not  the  partnership,  and  that  it  is  necessary 
for  the  plaintiff  to  prove  the  partnership. 

§  656.  A  plea  denying  the  execution  of  an  instrument^  notaworn  to  as  required 
hy  rul^y  admits  the  execution  (is  alleged  in  the  declaration. 

The  rule  was  designed  to  prevent  delays  by  filing  issues  which  are  not  true 
in  fact.  A  plea  of  the  general  issue  under  the  rule  may  be  good  for  some 
purposes,  but  it  admits  the  instrument  oh  which  the  action  is  brought.  In  this 
case  the  indorsement  by  the  defendants  is  admitted.  Smith  v.  McManus,  7 
Yerg.,  477.  But  to  what  extent  does  this  admission  go?  Most  clearly  the 
admission  is  that  the  defendants  indorsed  the  note,  as  they  are  alleged  to 
have  done  in  the  declaration.  In  the  declaration  they  are  stated  to  be  part- 
ners, and  as  such  indorsed  the  note  in  the  partnership  name. 

This  construction  of  the  rule  imposes  no  hardship  on  the  defendants.  If  the 
note  were  not  indorsed  by  them  as  partners,  they  might  have  sworn  to  the 
plea,  which  would  have  thrown  on  the  plaintiff  the  necessity  of  proving  their 

signatures,  as  alleged  in  the  declaration. 

Judgment. 

VAN  AVERY  r.  PHCENIX  INSURANCE  COMPANY. 
(Circuit  Court  for  Illinoifl:  5  Bissell,  193,  104.     1870.) 

Opinion  by  Blodoett,  J. 

Statemekti  of  Facts. —  In  this  case  a  demurrer  is  interposed  to  the  special 
pleas  of  the  defendant.  The  first  plea  is  in  substance  that  the  suit  has  not 
been  brought  within  one  year  from  the  time  the  loss  occurred,  upon  the  policy 
of  insurance.  The  second  plea  is  in  substance  that  the  loss  occurred  while  the 
steamer  was  engaged  in  saving  a  stranded  vessel  off  a  reef,  whereby  it  is 
claimed  that  she  vitiated  her  policy  and  that  the  insurers  are  not  liable.  The 
pleader  who  drew  the  declaration  has  averred  the  specific  manner  in  which 
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the  loss  occurred,  that  she  was  relieving  a  stranded  vessel,  and  that  it  was  in 
pursuance  of  an  immemorial  custom  among  persons  engaged  in  the  naviga- 
tion of  these  waters  that  such  relief  should  be  rendered. 
§  656.  Special  plea  amounting  to  the  general  issue  is  had, 
I  am  inclined  to  think  that  both  these  pleas,  in  view  of  the  averments  of  the 
declaration,  are  nothing  more  than  what  can  be  given  in  evidence  under  the 
general  issue.  I  do  not  think  that  the  second  plea,  the  last  plea  in  reference 
to  showing  the  manner  in  which  the  loss  occurred,  is  anything  more  than  a 
reiteration  of  the  matter  in  the  declaration.  The  question  as  to  whether  it 
does  present  a  defense  is  one  to  be  decided  when  the  evidence  is  taken  as  to 
whether  such  a  custom  exists.  I  think  that  the  defense  under  the  first  plea 
can  be  given  under  the  general  issue.  It  is  a  mere  question  of  fact  to  be  de- 
termined on  the  trial.     Demurrer  to  special  pleas  sustained. 

MILLS  V,  DURYEE. 
(7  Cranch,  481-487.    1813.)  • 

Ereok  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Mb.  Justiob  Story. 

Statement  of  Facts. —  The  question  in  this  case  is  whether  nil  debet  is  a 
good  plea  to  an  action  of  debt  brought  in  the  courts  of  this  District  on  a  judg- 
ment rendered  in  a  court  of  record  of  the  state  of  New  York,  one  of  the  United 
States. 

§  667.  Nil  debet  is  not  a  good  plea  to  a  declaration  on  a  judgment  of  another 
state. 

The  decision  of  this  question  depends  altogether  upon  the  construction  of 
the  constitution  and  laws  of  the  United  States.  By  the  constitution  it  is  de- 
clared that  "full  faith  and  credit  shalLbe  given  in  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  state;  and  the  congress 
may,  by  general  laws,  prescribe  the  manner  in  which  such  acts,  records  and 
proceedings  shall  be  proved,  and  the  effect  thereof." 

By  the  act  of  May  26,  1790  (1  Stats,  at  Large,  122),  chapter  11,  congress 
provided  for  the  mode  of  authenticating  the  records  and  judicial  proceedings 
of  the  state  courts,  and  then  further  declared  that  "  the  records  and  judicial 
proceeding,  authenticated  as  aforesaid,  shall  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United  States  as  they  have  by  law  or  usage 
in  the  courts  of  the  state  from  whence  the  said  records  are  or  shall  be  taken." 

It  is  argued  that  this  act  provides  only  for  the  admission  of  such  records  as 
evidence,  but  does  not  declare  the  effect  of  such  evidence  when  admitted.  This 
argument  cannot  be  supported.  The  act  declares  that  the  record  duly  authen- 
ticated shall  have  such  faith  and  credit  as  it  has  in  the  state  court  from  whence 
it  is  taken.  If  in  such  court  it  has  the  faith  and  credit  of  evidence  of  the 
highest  nature,  namely,  record  evidence,  it  must  have  the  same  faith  and 
credit  in  every  other  court.  Congress  have  therefore  declared  the  effect  of 
the  record  by  declaring  what  faith  and  credit  shall  be  given  to  it. 

It  remains  only  then  to  inquire  in  every  case  what  is  the  effect  of  a  judg- 
ment in  the  state  where  it  is  rendered.  In  the  present  case  the  defendant  had 
full  notice  of  the  suit,  for  he  was  arrested  and  gave  bail,  and  it  is  beyond  all 
doubt  that  the  judgment  of  the  supreme  court  of  New  York  was  conclusive 

upon  the  parties  in  that  state.    It  must,  therefore,  be  conclusive  here  also. 
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§  668.  Nul  tid  record  may  he  pleaded  though  the  record  cannot  be  inspected 
by  certiorari. 

But  it  is  said  that,  admitting  that  the  judgment  is  conclusive,  still  nil  debet 
was  a  good  plea;  and  nul  tiel  record  could  not  be  pleaded,  because  the  record 
was  of  another  state,  and  could  not  be  inspected  or  transmitted  by  certio7*aru 
Whatever  may  be  the  validity  of  the  plea  of  nil  debet  after  verdict,  it  cannot 
be  sustained  in  this  case.  The  pleadings  in  an  action  are  governed  by  the  dig- 
nity of  the  instrument  on  which  it  is  founded.  If  it  be  a  record,  conclusive 
between  the  parties,  it  cannot  be  denied  but  by  the  plea  of  nul  tid  record;  and 
when  congress  gave  the  effect  of  a  record  to  the  judgment  it  gave  all  the  col- 
lateral consequences.  There  is  no  difficulty  in  the  proof.  It  may  be  proved 
in  the  manner  prescribed  by  the  act,  and  such  proof  is  of  as  high  a  nature  as 
an  inspection  by  the  court  of  its  own  record,  or  as  an  exemplification  would 
be  in  any  other  court  of  the  same  state.  Had  this  judgment  been  sued  in  any 
other  court  of  New  York,  there  is  no  doubt  that  nil  debet  would  have  been  an 
inadmissible  plea.  Yet  the  same  objection  might  be  urged  that  the  record 
could  not  be  inspected.  The  law,  however,  is  undoubted  that  an  exemplifica- 
tion would  in  such  case  be  decisive.    The  original  need  not  be  produced. 

§  669.  Objections  answered. 

Another  objection  is  that  the  act  cannot  have  the  effect  contended  for, 
because  it  does  not  enable  the  courts  of  another  state  to  issue  executions 
directly  on  the  original  judgment.  This  objection,  if  it  were  valid,  would 
equally  apply  to  every  other  court  of  the  same  state  where  the  judgment  was 
rendered.  But  it  has  no  foundation.  The  right  of  a  court  to  issue  execution  . 
depends  upon  its  own  powers  and  organization.  Its  judgments  may  be  com- 
plete and  perfect  and  have  full  effect,  independent  of  the  right  to  issue  exe- 
cution. 

The  last  objection  is  that  the  act  does  not  apply  to  courts  of  this  District. 
The  words  of  the  act  afford  a  decisive  answer, for  they  extend  to  "every  court 
within  the  United  States."  Were  the  construction  contended  for  by  the  plaint- 
iff in  error  to  prevail,  that  judgments  of  the  state  courts  ought  to  be  considered 
prima  facie  evidence  only,  this  clause  in  the  constitution  would  be  utterly 
unimportant  and  illusory.  The  common  law  would  give  such  judgments  pre- 
cisely the  same  effect.  It  is  manifest,  however,  that  the  constitution  contem- 
plated a  power  in  congress  to  give  a  conclusive  effect  to  such  judgments.  And 
we  can  perceive  no  rational  interpretation  of  the  act  of  congress,  unless  it  de- 
clares a  judgment  conclusive  when  a  court  of  the  particular  state  where  it  is 
rendered  would  pronounce  the  same  decision. 

On  the  whole  the  opinion  of  a  majority  of  the  court  is  that  the  judgment  be 
aflSrmed,  with  costs. 

'M'Tt-  Justice  Johnson  dissented. 

DIBBLE  V.  DUNCAN. 
(Circuit  Court  for  Ohio:  2  McLean,  558-^57.    1841.) 

Opinion  of  the  Coubt. 

Statement  of  Facts. —  This  is  an  action  of  assumpsit.  The  declaration  con- 
tained a  count  on  a  promissory  note,  one  for  goods  sold  and  delivered,  another 
for  money  had  and  received,  etc.  Two  pleas  were  filed :  First,  the  general 
issue;  and  secondly,  Dancan  pleaded  that  he  was  not  a  joint  maker  with  the 
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said  Converse  and  Birkey  of  said  promissory  note,  nor  was  he  in  anywise  in- 
terested in  the  subject-matter  of  said  contract,  bat  that  his  name  was  placed 
upon  said  promissory  note  as  an  indorser  merely  and  guarantor  of  the  pay- 
ment of  the  same. 

The  plaintiffs  demurred  to  this  plea,  and  assigned  three  causes  of  demurrer  as 
follows :  First.  That  the  plea  amounts  to  the  general  issue.  Second.  It  states 
a  conclusion  of  law.  Third.  If  the  facts  alleged  be  true  they  constitute  no  bar. 

§  660.  Some  defenses  competent  under  the  general  issue  may  he  specially 
pleaded. 

It  may  be  admitted  that  the  matters  set  up  in  the  plea  might  be  proved 
under  the  general  issue,  but  it  does  not  follow  that  the  special  plea  is  therefore 
improper.  In  the  action  of  assumpsit  there  are  many  defenses  which  may  be 
pleaded  specially  or  given  in  evidence  under  the  general  issue.  Of  this  char- 
acter are  all  such  matters  as  go  to  discharge  the  action,  such  as  infancy,  a  re- 
lease, want  of  consideration,  accord  and  satisfaction,  foreign  attachment,  or 
that  a  higher  security  had  been  given,  payment,  etc. 

§661.  Nalwre  of  a  special  pi^a.     Color. 

A  special  plea  which  amounts  to  the  general  issue  is  bad,  and,  therefore,  a 
special  plea  must  give  express  or  implied  color  to  the  plaintiffs'  right,  and  not 
deny  it,  as  is  done  by  the  general  issue.  By  the  Eeg.  Gen.  Hil.  T.,  4  W.  4,  all 
matters  in  defense  in  England,  except  a  denial  of  the  promise,  are  now  required 
to  be  pleaded  specially,  and  this  is  justly  considered  a  great  improvement  in 
the  rules  of  pleading. 

The  plea  in  this  case  admits  the  signature  of  the  defendant  on  the  note,  but 
alleges  that  it  was  placed  there  as  a  security  and  not  as  principal.  And  this 
is  admitted  by  the  demurrer.  Kow  if  the  defendant  Duncan  undertook,  as  a 
guarantor,  to  pay  the  note,  and  not  as  principal,  he  can  only  be  made  liable  in 
the  character  he  assumed.  As  guarantor  he  was  entitled  to  notice,  and  it  la 
incumbent  on  the  plaintiffs  to  show  that  they  have  used  legal  diligence. 

The  plea  gives  color  to  the  plaintiffs'  right,  and  it  therefore  does  not  amount 
to  the  general  issue.  As  regards  the  present  action,  the  effect  of  the  plea,  if 
true,  may  be  the  same  as  the  general  issue ;  but  the  form  is  substantially  dif- 
ferent. In  many  cases  it  is  advisable  to  plead  specially  rather  than  to  give 
the  facts  in  evidence  under  the  general  issue,  as  it  may  narrow  the  grounds  of 
defense.  The  plaintiffs  are  called  upon  either  to  admit  or  deny  the  special 
matter  pleaded. 

§  662.  A  plea  shotdd  stale  facts  only^  not  law. 

In  pleading,  facts  only  are  to  be  stated,  and  not  arguments  or  inferences^ 
or  matter  of  law.  Should  a  matter  of  law  be  stated  it  may  be  regarded  as 
surplusage.  It  is  not  perceived,  however,  that  the  above  plea  is  liable  to  this 
objection.  1  Ohitt.  PL,  245  (ed.  1837).  In  the  case  of  Bright  v.  Carpenter,  9 
Ohio,  39,  it  was  held  "  that,  where  a  stranger  to  a  promissory  note  indorse 
it  in  blank  at  the  time  of  making  it,  the  payee  of  that  note  may  sue  him  with 
the  maker  as  a  joint  maker  of  the  note,  and  he  is  entitled  to  the  privileges  of 
a  surety." 

"  That  such  blank  indorsement  may  be  filled  at  any  time  in  form  to  oblige 
the  indorser  as  principal,  or  the  court  may  regard  it  as  so  filled  up.  And  that 
proof  was  admissible  to  show  the  intention  of  the  parties  as  to  the  extent  of 
the  indorsee's  liability." 

And  in  Dean  v.  Halt,  17  Wend.,  214,  "  where  a  note  was  made  by  A.,  pay- 
able to  B.,  or  bearer,  0.  indorsed  it,  and  an  action  was  brought  by  a  third  per- 
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son  claiming,  by  transfer  from  B.,  charging  C.  as  the  maker  of  the  note,  it 
was  held  on  demurrer  that  the  declaration  was  bad." 

^^  It  seems  that  where  an  indorser  to  such  a  note  is  privy  to  the  considera- 
tion he  may  be  charged  directly  as  maker  or  as  indorser,  and  that  a  bona  Jid^e 
holder  may,  in  all  cases,  write  a  bill  of  exchange  over  the  name  of  the  in- 
dorser, or  fill  up  the  blank  in  any  form  consistent  with  the  intent  of  the 
parties." 

§  663.  Plea  that  defendant  was  only  guarantor. 

It  is  objected  to  the  plea  that  it  does  not  allege  the  defendant  signed  the 
note  as  guarantor  after  its  execution.  The  plea  states  that  the  defendant  was 
not  in  anywise  interested  in  the  subject-matter  of  the  contract,  but  that  he 
signed  it  as  guarantor.  This,  we  think,  is  sufficient.  It  shows  that  the  under- 
taking of  the  defendant  was  collateral,  and  that  he  cannot  be  sued  as  prin- 
cipal. 

§  664.  Semhle^  that  the  intent  with  which  a  name  is  indorsed  may  he  shown  by 
parol. 

It  may  be  doubted  whether,  on  general  principles,  evidence  is  admissible  to 
show  that  the  defendant  is  surety  when  by  the  terms  of  the  note  he  appears 
to  be  a  principal.  In  Laxton  v.  Peat,  2  Campb.  N.  P.,  185,  it  was  held  that 
an  acceptor  of  a  bill  of  exchange  might  show  that  he  was  merely  an  accom- 
modation acceptor.  And  under  this  authority  the  case  of  Collett  v.  Haigh,  3 
Campb.,  281,  was  decided ;  but  these  cases  were  overruled  in  the  case  of  Fen- 
tum  V.  Pocock,  5  Taunt.,  192.  In  Eees  v.  Berrington,  2  Ves.  Jun.,  540,  Lord 
Loughborough  says,  where  two  are  bound  jointly  and  severally,  the  surety 
cannot  aver  by  pleading  that  he  is  bound  as  surety;  and  to  this  effect  is  the 
case  of  Garrett  v.  Jull,  Selwyn,  N.  P.,  393. 

It  is  not  important  on  what  part  of  the  note  a  guarantor  shall  sign  his 
name.  It  may  be  placed  on  the  back  or  face  of  the  note ;  and  the  intent  with 
which  the  name  was  indorsed,  it  would  seem,  might  be  shown  by  parol. 
There  could  be  no  doubt  of  this  if  the  effect  of  the  indorsement  was  in  itself 
doubtful,  and  the  note  was  in  the  hands  of  the  payees.  This  would  be  in 
explanation  of  the  indorsement,  and  not  against  its  terms  or  legal  effect. 

As  appears  from  the  plea,  ^he  defendant  Duncan  was  not  privy  to  the  con- 
sideration, and  the  case  in  Wendell,  above  cited,  sustains  the  plea. 

The  decision  from  the  Ohio  reports,  in  the  admtssion  of  parol  evidence,  may 
have  been  influenced  by  a  statute  which  requires  an  execution  to  be  levied 
first  on  the  property  of  the  principal. 

Upon  the  whole,  we  think  that  the  demurrer  to  the  plea  must  be  overruled. 

g  665.  Issnfll  what  constitntes. —  An  issue  is  a  single,  certain  and  material  point,  arising 
out  of  the  allegations  or  pleadings  of  the  parties ;  and  generally  should  be  made  up  by  an 
affirmative  and  negative.    Simonton  v.  Winter,  5  Pet,  140. 

§  666.  Assnmpsit— Defendant  may  show  no  cause  of  action  when  suit  brought.— Under 
tbe  general  issue  in  assumpsit  it  may  be  shown  not  only  that  the  cause  of  action  never  ex- 
isted, but  that  it  did  not  exist  when  the  suit  was  brought ;  so  held  where  the  note  in  suit  had 
been  merged  in  a  prior  judgment  which  would  bar  this  action,  and  which  therefore  was  al- 
lowed to  be  shown  under  this  plea.    Mason  t;.  Eldred,  6  Wall.,  281. 

g  667.  Execation  of  instrament,  denial  of  mast  be  sworn  to  — Indiana  practice.— The 
general  issue,  which  denies  the  execution  of  the  instrument,  must  be  sworn  to,  under  the  stat- 
ute of  Indiana,  which  is  adopted  as  a  rule  of  practice  in  the  federal  court  of  the  seventh  cir- 
cuit.   Mcdintick  v,  Cummins,  2  McL.,  98. 

§  66S.  Joint  plea  of  non  est  factum.-  When  several  defendants  sued  on  a  bond  plead 
jointly  non  est  factum,  they  must  sustain  that  plea  as  to  all  or  they  fall  as  to  alL  United 
States  V.  Halsted,  6  Ben.,  205. 
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§  669.  A  plea  of  non  est  factam  mnst  conelade  with  a  verification.  Ck)ntee  r.  Garner,  3 
Cr.  C.  C,  16a. 

g  670.  At  common  law  non  assumpsit  pnt  the  plaintiff  to  the  proof  of  all  the  material 
aTerments  in  the  declaration,  and  where  he  relied  on  an  indorsement  it  was  necessary  for 
him  to  prove  it.     Stroud  v,  Harrington,  Hemp.,  116. 

§  671.  An  answer  which  denies  each  and  every  material  allegation  of  the  declaration 
'*  in  manner  and  form  as  therein  set  forth*'  is  bad,  the  denial  referring  only  to  the  manner 
and  form  in«which  the  plaintiff  has  stated  his  cause  of  action.  Dole  v.  Burleigh,*  1  Dak.  Vy, 
227.  An  answer  which  denies  each  and  every  material  allegation  is  not  sufficient  Kimball 
V.  County  of  Stanton,*  4  Fed.  R,  825. 

§672.  General  denial  of  each  allegation  —  AfBrmative  matters  of  defense  —  Missouri 
statute. —  Under  the  Missouri  act  of  1875,  as  to  pleadings,  a  general  denial  may  be  put  in  as  to 
each  allegation  on  which  plaintiffs  right  of  recovery  depends,  instead  of,  as  formerly,  denying 
such  allegations  seriatim.  But  affirmative  matters  of  defense  must  be  specially  pleaded  ac- 
cording to  the  rules  pertaining  thereto.    Mack  t\  Insurance  Co.,*  1  McC,  20. 

§  678.  Nil  debet  in  debt  on  specialty. —  NU  debet  is  an  improper  plea  to  an  action  of  debt 
on  a  specialty  which  is  the  foundation  of  the  action.     Sneed  v,  Wister,*  8  Wheat.,  690. 

§  674.  Nil  debet  is  not  a  good  plea  in  debt  on  a  bond.  United  States  v,  Spencer,*  2  McL., 
405. 

§  675.  Non  assumpsit  in  tort. —  Non  assumpsit  is  not  a  good  plea  in  an  action  of  tort.  Gar- 
land V.  Davis,  4  How.,  181. 

§  676.  Redundant  plea  to  be  stricken  ont— In  an  action  of  debt  on  a  bond  two  pleas  of 
payment  were  filed  covering  the  defalcations,  which  were  the  breaches  assigned,  and  also  an- 
other plea  alleging  payment  of  the  full  penalty  of  the  bond.  Held,  that  this  latter  plea  was 
useless  and  must  be  stricken  out  as  an  incumbrance  to  the  record.    Ibid. 

§677.  Nil  debet  in  action  on  foreign  Judgment. —  Nil  debet  is  a  bad  plea  in  an  action  on 
a  judgment  obtained  in  another  state.  Reed  v,  Ross,*  1  Bald.,  36;  Maxwell  v,  Stewart,  23 
Wall.,  77;  Short  v.  Wilkinson,  2  Cr.  C.  C,  22;  Westervelt  v,  Lewis,  2  McL.,  511;  Jacquette 
V.  Hugunon,  2  McL.,  129;  Bergen  v,  Williams,  4  McL.,  125;  Bastable  v,  Wilson,  1  Cr.  C.  C, 
124. 

g  67S.  Suit  on  Judgment— Nnl  tiel  record  proper  plea. —  Where,  in  suing  on  a  judgment, 
it  appears  from  the  record  that  process  was  served  or  that  there  was  an  appearance,  the  fact 
cannot  be  controverted ;  nul  tiel  record  is  the  only  proi>er  plea.  Westervelt  v.  Lewis,  2  McL., 
511. 

§  679.  Upon  an  action  on  a  judgment  record  the  plea  of  nul  tiel  record  is  the  only  available 
and  proper  plea ;  for  if  suoh  a  judgment  has  been  rendered  it  is  conclusive  upon  the  merits 
and  cannot  be  impeached  in  a  court  of  co-ordinate  jurisdiction  or  in  a  collateral  proceeding. 
Amory  v.  Amory,  8  Biss.,  266. 

§  680.  Payment  on  a  Judgment  cannot  be  proved  nnder  nul  tiel  record,  and  if  a  party 
would  avail  himself  of  it  he  must  plead  it.    Tunstall  r.  Robinson,  Hemp.,  229. 

§  681.  Snit  on  foreign  Judgment  —  Nul  tiel  record  bad. —  A  foreign  judgment  is  not  con- 
sidered as  a  record,  and  a  plea  to  such  judgment  of  nul  tiel  record  is  bad.  The  opposite  party 
may  treat  the  plea  as  a  nullity  and  take  judgment.     Burnham  v.  Webster,  Da  v.,  236. 

^  682.  What  is  denied  nnder  tlie  general  issue.— A  plea  of  the  general  issue  admits  the 
capacity  of  an  alleged  corporation  to  sue.  Existence  as  a  corporation  should  be  directly 
traversed.    United  States  v.  Insurance  Companies,  22  Wall.,  99;  Pullman  v.  Upton,  6  Otto» 

828. 

§  688.  In  an  action  of  ejectment  to  recover  a  lot  of  land,  the  plaintiffs  are  described  in  the 
writ  as  *'  The  Society  for  the  Propagation  of  the  Gtospel  in  Foreign  Parts,  a  corporation  duly- 
established  in  England  within  the  dominions  of  the  king  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  the  members  of  which  society  are  aliens,  and  subjects  of  said  king.** 
The  defendants  pleaded  the  general  issue  of  not  guilty.  The  general  issue  admits  the  com- 
petency of  the  plaintiffs  to  sue  in  the  corporate  capacity  in  which  they  have  sued.  Society 
for  the  Propagation  of  the  Gtospel  v.  Town  of  Pawlet,  4  Pot,  480. 

§  684.  The  averment  of  the  citizenship  of  the  parties,  to  give  jurisdiction  to  a  United  States 
circuit  court,  is  a  necessary  averment,  and  must  be  proved  under  the  general  issue.  Catlett 
V.  Pacific  Ins.  Co.,  1  Paine,  594. 

§  685.  The  plea  of  the  general  issue  in  actions  of  trespass  or  case  does  not  necessarily  pat 
the  title  in  issue.    Richardson  v.  City  of  Boston,  19  How.,  268. 

§  686.  Non  cepit  in  replevin  puts  in  issue  the  question  of  general  property  only,  and  not  of 
special  property ;  at  least  in  a  suit  between  the  principal  and  his  agent.  On  non  cepit  the 
issue  must  be  for  the  defendant  if  there  was  no  wrongful  taking  of  the  goods  from  the  poe- 
session  of  another.     Meany  v.  Head,  1  Mason,  319. 

§  687.  In  an  action  of  assumpsit  on  certain  county  bonds  defendant  pleaded  that  a  step 
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quired  by  the  act  authorizing  the  bonds  had  not  been  taken,  and  that  plaintiff  is  not  a  bona 
fide  holder  without  notice.    Plea  overruled  and  parties  went  to  trial  on  general  issue,  verdict 
being  rendered  for  plaintiff.    Hdd,  on  error,  that  although  the  special  plea  was  good  and 
should  have  been  sustained,  yet  the  general  issue  placed  in  issue  all  questions  raised  by  the ' 
plea,  and  judgment  should  be  sustained.    Ghanxbers  County  v.  Clews,*  21  Wall.,  817. 

§  688.  The  plea  of  nul  tiel  record  brings  before  the  court  the  validity  of  a  judgment  on 
which  an  action  is  brought,  and  the  description  of  it  as  set  forth  in  the  declaration.  Jacquette 
i;.  Hugunon,  2  McL.,  129. 

§  689.  NiU  tiel  record  can  only  put  in  issue  the  fact  of  the  judgment.  Bergen  v»  Williams, 
4  McL.,  125. 

§  690.  Plea  of  non  assumpsit,  sworn  to,  to  a  note  puts  in  issue  its  execution,  and  the  burden 
18  upon  plaintiff  of  proving  execution.    Gray  v,  Tunstall,  Hemp.,  558. 

§  691.  A  general  denial  puts  in  issue  all  the  material  allegations  of  a  petition  brought  under 
the  thirty-fifth  section  of  the  bankrupt  act;  and  devolves  upon  the  plaintiff  the  necessity  of 
proving  the  case  stated  in  his  petition,  and  of  recovering  upon  such  case  alone.  Craigin  v, 
Carmichael,  2  Dill..  52a 

§  692.  Under  the  code  of  Missouri,  a  general  denial  puts  in  issue  only  the  substantive  alle- 
gations of  the  declaration ;  and  if  a  defendant  wishes  to  set  up  an  affirmative  defense  in  the 
nature  of  an  avoidance  he  must  plead  it  specially.    Walker  v,  Flint,  8  McC,  507. 

§  698.  What  may  be  shown  under  the  general  issue.— A  record  of  a  former  judgment 
between  the  same  parties,  upon  the  same  cause  of  action,  may  be  given  in  evidence  on  non 
assumpsit.  Ridgway  v,  Ghequier,  1  Cr.  0.  C,  87;  Stone  v.  Stone,  2  Cr.  C.  C,  119;  Young  v. 
Black,  7  Or.,  565. 

§  694.  Upon  the  plea  of  non  cepit  to  an  action  of  replevin,  the  plaintiff  must  prove  that  the 
defendant  took  the  property  from  the  possession  of  the  plaintiff.  Calvert  v,  Stewart,  4  Cr. 
C.  C.  728. 

§  695.  No  question  involving  the  capacity  of  the  parties  in  the  cause  to  litigate  in  the  cir- 
cuit court  can  be  raised  by  a  plea  of  the  general  issue.  Philadelphia,  etc.,  R.  R.  Co.  v,  Qutg- 
ley,  21  How.,  202. 

§  696.  In  trespass  to  real  property,  a  freehold  or  mere  possessory  right  in  the  defendant 
may  be  given  in  evidence  under  the  general  issue.    Cooley  v.  O'Connor,  12  Wall.,  391. 

§  697.  In  an  action  of  assumpsit  brought  on  a  note,  under  the  plea  of  non  assumpsit ^  any 
evidence  tending  to  show  no  title  in  the  plaintiff  is  admissible,  and  therefore  evidence  that 
the  ownership  is  in  a  third  party  is  admissible.    Hartshorn  v.  Green,*  1  Minn.,  92. 

§  698.  The  defense  against  a  bill  brought  by  a  corporation,  that  it  was  not  legally  organized 
under  the  laws  of  a  state,  must  be  pleaded  in  abatement  and  not  in  bar,  nor  may  it  be  given  in 
evidence  under  the  general  issue ;  for  the  general  issue,  under  the  rules  of  the  supreme  court, 
is  an  admission  of  the  corporate  existence  of  the  complainants.  Dental  Vulcanite  Co.  v. 
Wetherbee,  2  Cliff.,  555. 

g  699.  In  an  action  of  libel,  truth  of  the  publication  must  be  specially  pleaded,  and  cannot 
be  availed  of  under  the  general  issue ;  and  such  plea  must  show  specific  instances  of  the  mis- 
conduct  imputed  to  the  plaintiff,  if  the  charge  has  been  general  in  its  nature.  Barrows  v. 
Carpenter,  1  Cliff.,  204. 

§  700.  In  an  action  on  a  fire  insurance  policy  the  defendant,  under  a  denial  of  the  allega- 
tions of  the  declaration,  cannot  set  up  the  breach  of  any  condition  in  the  policy  except  such 
as  the  plaintiff  is  bound  to  show  affirmatively.  Bennett  v.  Maryland  Fire  Ins.  Co.,  14  Blatch., 
435. 

§  701.  Under  the  general  issue,  in  an  action  to  enforce  a  forfeiture  under  the  internal  rev- 
enue laws,  the  defendant  may  plead  the  limitations  provided  for  in  those  laws.  United  States 
v.  Six  Fermenting  Tubs,  1  Abb.,  268. 

§  703.  In  ejectment  upon  the  general  issue  the  death  of  the  lessor  of  the  plaintiff  cannot 
be  taken  advantage  of.    Worthington  v.  Etcheson,  5  Cr.  C.  C,  802. 

g  708.  In  trespass  the  defendant  cannot  justify  under  the  general  issue.  Goddard  x\  Davis, 
1  Or.  C.  C,  83. 

§  704.  A  defendant  cannot  avaU  himself  of  the  statute  of  limitations  upon  the  general  issue. 
ITeale  v.  Walker,  1  Cr.  C.  C,  57. 

§  706.  The  act  of  limitations  cannot  be  given  in  evidence  upon  the  plea  of  nil  debet,  Gard* 
ner  v.  Lindo,  1  Cr.  C.  C,  78;  Mclver  v.  Moore,  1  Cr.  C.  C,  90. 

§  706.  Upon  the  plea  of  '*not  guilty,"  in  trespass  quare  dausum  fregit^* &nd  notice  of  "  de- 
fense  on  warrant,*'  the  defendant  may  give  his  title  in  evidence  as  a  justification,  without 
pleading  it  specially.     Pancoast  v.  Barry,  1  Cr.  C.  C,  176. 

g  707.  If  all  the  members  of  a  partnership  are  not  named  as  plaintiffs  the  defendant  may 
Avail  himself  of  the  objection  upon  non  assumpsit.    Carne  v.  McLaue,  1  Cr.  C.  C,  851. 

§  708.  Infancy  cannot  be  given  in  evidence  upon  the  plea  of  nil  debet  to  an  action  of  debt 
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on  a  promissory  note  in  Virginia.    Tiie  promissory  note  of  an  infant  is  voidable  but  not  void. 
Young  V.  Bell,  1  Cr.  C.  C,  843. 

§  709.  A  former  .recovery  may  be  given  in  evidence  upon  nU  debet  Welsh  v.  Lindo,  1  Cr. 
C.  C.  608. 

§  710.  Unless  notice  of  a  set-off  be  given  before  the  suit  is  called  for  trial,  it  cannot  be  given 
in  evidence  upon  non  assumpsit,    Deoeale  v.  Young,  2  Cr.  C.  C,  418. 

g  71 1.  Under  a  plea  of  non  assumpsit  testimony  cannot  be  received  relating  to  the  residence 
of  a  party  and  bearing  upon  the  jurisdiction  of  the  court.    Sims  v,  Hundley,  6  How.,  1. 

§  712.  Pleas  amoanting  to  general  Issae. —  A  special  plea  which  amounts  to  the  general 
issue  is  demurrable.    Curtis  v.  The  Central  R*y»  0  McL.,  401 ;  Halstead  v,  Lyon,  2  McL.,  226. 

§  718.  A  plea  which  amounts  to  the  general  issue,  or  does  not  answer  the  whole  charge  or 
count,  is  bad.    Parker  v,  Lewis,  Hemp.,  72. 

§  714.  Where  a  plea  expressly  admits  the  execution  of  a  note,  but  sets  up  matter  in  avoid* 
ance,  it  is  not  bad  on  demurrer  as  amounting  to  the  general  issue.  Thomas  v.  Page,  8  McL., 
167. 

§  716.  To  an  action  on  a  coupon  bond  payable  to  bearer  the  defendant  pleaded  that  the 
plaintiff  was  not  the  bearer.  Held,  such  plea  is  argumentative  and  amounts  to  the  general 
issue.  This  defect  can  be  taken  advantage  of  only  upon  special  demurrer;  upon  general  de- 
murrer the  court  will  not  overrule  the  plea,  but  will  proceed  to  consider  the  merits  of  the 
question  as  a  material  allegation  if  the  declaration  has  been  traversed.  Pendleton  Co.  v.  Amy, 
13  Wall.,  207. 

g  716.  An  action  was  brought  against  two  partners  trading  under  the  name  of  one  of  them, 
on  a  promissory  note  signed  with  that  name,  and  claimed  in  the  declaration  to  be  a  firm  notew 
The  partner  whose  name  did  not  appear  pleaded  that  plaintiff  had  accepted  the  note  in  full 
payment,  as  the  individual  note  of  the  other  partner.  On  special  demurrer  this  was  held  bad 
as  amounting  to  the  general  issue.    Van  Ness  v.  Forrest,*  8  Cr.,  80. 

^  71 7.  To  a  declaration  on  a  note  the  general  issue  was  pleaded,  and  a  special  plea  that  no 
consideration  passed  from  plaintiff  to  defendant.  This  latter  was  rejected  as  amounting  to 
the  general  issue.    Vowell  v,  Lyles,*  1  Cr.  C.  C,  829. 

§  718.  In  a  writ  of  right  brought  under  the  statute  of  Kentucky,  where  the  demandant 
described  his  land  by  metes  and  bounds,  and  counted  against  the  tenants  jointly,  it  was  held 
that  this  was  matter  pleadable  in  abatement  only,  and  that  by  pleading  in  bar  the  tenants 
admitted  their  joint  seizin,  and  lost  the  opportunity  of  pleading  a  several  tenancy.  The  ten* 
ants  could  not,  in  this  case,  severally  plead,  in  addition  to  the  mise  or  general  issue,  that 
neither  the  plaintiff  nor  his  ancestor,  nor  any  other  under  or  from  whom  he  derived  his 
title  to  the  demanded  premises,  was  ever  actually  seized  or  possessed  thereof,  or  of  any  part, 
thereof ;  because  it  amounted  to  the  general  issue,  and  was  an  application  to  the  mere  dis- 
cretion of  the  court,  which  is  not  examinable  upon  a  mere  writ  of  error.  liter  v.  Qreen,  8 
Wheat.,  306. 

§  719.  Infringement  of  patent  — Defendant  not  limited  to  general  la^ne.— Semble,  that 
a  defendant  in  an  action  for  the  infringement  of  a  patent  is  not  limited  to  pleading  the  gen- 
eral issue,  though  his  defense  might  be  shown  under  that  plea.  Day  v.  New  £ng.  Car  Springy 
Co.,  8  Blatch.,  179. 

g  7S0.  Assumpsit  for  breach  of  promise  to  marry  HPi'^P^i'  plea.—  The  general  issue  in  an 
action  of  assumpsit  for  breach  of  promise  of  marriage  is  non  assumpsit,  and  a  plea  of  not 
guilty  will  be  stricken  out  on  demurrer.    Wilkinson  v.  Pomeroy,  10  Blatch.,  634. 

§  721.  Exception  in  statute,  when  most  be  set  oat.—  When  plaintiff  claims  a  title  to  land 
by  prescription  under  a  statute,  and  the  defendant  relies  on  coming  within  an  exception  to  tlie 
general  rule  as  to  the  length  of  time  required  to  gain  such  title,  if  the  plaintiff  does  not  set 
out  the  statute,  or  the  nature  of  the  title,  under  which  he  claims  in  his  declaration,  the  de- 
fendant need  not  plead  the  exception  specially,  but  may  set  it  up  in  evidence.  Palmer  t\ 
Low,  2  Saw.,  248. 

§  732.  Nul  tlel  record  —  MlBdescrlption  of  the  record,—  Effect  of.— As  the  plea  of  nvl  tiel 
record  puts  in  question  the  identity  of  the  record,  if  circumstances  descriptive  of  the  record 
be  untruly  stated,  though  it  was  not  necessary  they  should  be  stated  at  all,  it  will  be  fatal. 
Whitaker  v,  Bramson.  2  Paine,  209. 

§  723.  Plea  of  former  recovery  —  Record.— Although  a  party  under  a  plea  of  former  re- 
covery  be  precluded  from  giving  the  record  in  evidence,  on  account  of  variance,  yet  he  may 
avail  himself  of  it  iruder  the  general  issue.  Qucere,  whether  such  proof  can  be  received  with- 
out notice  of  the  special  matter?    Ibid, 

§  724.  Usury  —  Special  plea  —  General  Issue  —  Admission  of  evidence.—  If  usury  be  spe- 
cially pleaded,  and  the  court  reject  the  evidence  offered  upon  such  special  plea,  it  may  be 
admitted  upon  the  general  issue,  notwithstanding  it  has  been  refused  upon  the  special  plea. 
Levy  V,  Gadsby,  3  Cr.,  180. 
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g  7So.  Action  by  administrator  --  Oeneral  issue  —  Prodnction  of  testamentary  letters.— 

Letters  testamentary  issued  under  the  authority  of  one  state  are  not  available  in  another. 
But  if,  to  an  action  brought  by  an  executor,  on  a  oause  of  action  arising  in  the  life-time  of  the 
testator,  the  defendant  plead  the  general  issue,  the  plaintiff  cannot  be  required  on  the  trial  to 
produce  any  letters  testamentary.    GhampUn  v.  Tiliey,*  8  Day  (Conn.),  303. 

§  726.  Sealed  instmment  —  Non  est  factum,  when  proper,  when  special  plea.—  Whenever 
a  contract  or  obligation  under  seal  is  void  ab  initio  the  general  plea  of  non  eat  factum  is 
proper.  Where  it  is  merely  voidable,  a  special  plea,  setting  forth  the  special  circumstanoeSp 
is  necessary.    Bottomly  v.  United  States,  1  Story,  135. 

§  727.  Wairer  by  plea  of  non  assumpsll— If  one  of  the  counts  be  ''for  matters  properly 
chargeable  in  account,  according  to  an  account  herewith  filed,'*  according  to  the  Maryland 
practice,  and  there  be  no  account  filed,  and  non  (usumpnit  be  pleaded  to  all  the  counts,  the 
plaintiff  may  give  evidence  upon  that  count ;  the  defendant  by  his  plea  having  waived  the 
objection  to  the  same.    Semmes  v,  Lee,  8  Or.  C.  C,  489. 

§  728.  In  replevin,  upon  the  plea  of  property  in  the  defendant,  the  burden  of  proof  is 
on  the  plaintiff.    Williamson  v.  Ringgold,  4  Cr.  C.  C,  89. 

g  729.  In  assault  and  battery  the  plaintiff,  being  a  mulatto,  cannot,  at  the  trial  upon  the 
general  issue,  be  compelled  to  prove  his  freedom.    Murray  v,  Dulany,  8  Cr.  C.  C,  848. 

§  7S0.  A  notice  of  special  matter  to  be  giren  in  eridence,  filed  with  a  plea  of  the  gen- 
eral issue,  must  contain  all  the  substantial  matter  of  a  special  plea.  Its  form  must  depend 
in  some  degree  upon  the  circumstanoes.  It  is  not  a  part  of  the  record,  and  cannot  be  dis- 
posed of  on  demurrer.     Fowler  v.  Col  ton,*  1  Bum.  (Wis.),  175. 

g  781.  Trespass  to  try  title  —  Not  guilty  —  Special  plea  —  Texas  practice.—  In  Texas  a 
defendant  in  an  action  of  trespass  to  try  title  may  plead  not  guilty,  and  also  set  up  the  inva- 
lidity of  the  plaintiff's  title,  provided  the  defendant  pleads  a  special  title  in  himself  under  the 
statute  of  limitations.    Sheirburn  v.  Hunter,  8  Woods,  281. 

§  782.  An  act  of  limitations  must  be  pleaded.— The  act  of  Virginia  of  December  19,  1793, 
section  5,  limiting  the  time  of  issuing  writs  of  acirefadaa,  in  certain  cases,  is  an  act  of  limit' 
ations  and  must  be  pleaded.  The  defendant  cannot  avail  himself  of  it  by  plea  of  ntU  tid 
record,  nor  by  motion  to  quash  the  scire  facias,  nor  by  motion  in  arrest  of  judgment.  Offutt 
V,  Henderson,  2  Cr.  C.  C,  658. 

c.  Special  Pleas  in  Bar. 

Summary — Plea  of  impossibility  of  performance,  §788.— Hea  need  not  antidpcUe,  %  784.— 
Cfood  plea  on  record  vnll  always  bar  judgment,  §  785. —  Plea  of  justification  to  show  a«« 
ihority,  §§  786,  787.—  Uncore  prest,  g  788.—  Readiness  to  perform,  §§  789,  740.— iVbn  tof»- 
ure,  §g  741,  742.— Ae  ungues  administrator,  §  748. —  Argumentativeness,  §  744.— Kea  to 
a  record  shouring  a  judgment,  §  745. 

§  788.  In  an  action  for  breach  of  warranty,  a  plea  that  performance  was  rendered  impos- 
sible by  an  act  done  with  plaintiff^s  consent  is  a  good  plea.    Clearwater  v.  Meredith,  g§  746-58. 

§  784.  The  plea  need  not  negative  any  part  of  plaintiff^s  case  until  averred  by  the  latter. 
Ibid. 

§  7S5.  A  go6d  plea  in  bar  of  the  action  on  record  will  always  prevent  judgment  for  the 
plaintiff  whatever  other  pleas  may  appear  on  file  undisposed  of,  as  judgment  for  defendant 
on  such  a  plea  would  make  the  others  immaterial.    Ibid, 

§  786.  When  one  justifies  in  a  special  plea  an  act  which  at  common  law  constitutes  a  wrong, 
upon  the  order  or  authority  of  another,  he  must  set  out  substantially,  and  not  merely  in  its 
legal  effect,  the  order  or  authority  relied  upon.    Bean  v.  Beckwith,  g§  754,  755. 

§  787.  This  rule  is  not  changed  by  the  statutes  of  8d  March,  1868,  and  2d  March,  1867,  to 
protect  persons  from  liability  for  acts  done  under  authority  of  the  president  during  war. 
Ibid. 

g  788.  In  an  action  for  non-delivery  of  goods  sold,  or  wherever  the  condition  of  the  bond  ia 
not  part  of  the  obligation,  the  averment  of  uncore  prest  is  unnecessary-  in  a  plea  of  readiness 
to  perform.    Savary  v.  Qoe,  gg  756-760. 

§  739.  In  an  action  for  the  non-delivery  of  goods,  when  the  goods  were  to  have  been  deliv- 
ered at  any  time  during  a  certain  month,  a  plea  of  readiness  to  perform  must  aver  that  de- 
fendant was  ready  to  perform  the  last  convenient  hour  of  the  last  day  of  the  month;  also  that 
lie  was  present  at  the  place  agreed  upon  for  the  delivery.    Ibid. 

%  740.  Quaere,  whether  such  plea  should  aver  an  offer  to  perform,  though  plaintiff  or  his 
absent  was  not  present.    Ibid. 

§  741.  Non  tenure  \a  to  be  pleaded  in  abatement,  though  in  some  states  it  has  been  allowed 
a  plea  in  bar.    Fiedler  v.  Carpenter,  g§  761-768. 
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§  742.  Non  tenure  is  no  defense  to  an  action  for  the  foreclosure  of  a  mortgage,  when  the 
cause  of  action  appears  in  the  declaration.    Ibid, 

g  748.  In  an  action  of  debt  on  a  judgment  recovered  by  plaintiff  as  administrator,  a  plea  of 
ne  unquea  administrator,  or  its  equivalent,  is  bad.    Biddle  v.  Wilkins,  §§  764-766. 

§  744.  In  an  action  by  plaintiff  as  administrator,  a  plea  that  defendant  at  a  certain  time 
and  by  a  certain  court  was  appointed  administrator,  and  that  he  undertook  the  office  and  had 
continued  to  act  as  administrator,  is  bad  on  special  demurrer  for  argumentativeness,  and  i» 
also  defective  in  not  stating  the  date  of  plaintiff's  appointment    Ibid. 

§  745.  In  an  action  of  debt  on  a  judgment  a  plea  cannot  attack  the  validity  of  the  record^ 
though  it  may  attack  its  operation  by  showing  want  of  jurisdiction,  or  that  the  judgment  is 
raid.    Ibid. 

[Notes.—  See  §§  767-878.] 

CLEARWATER  v.  MEREDITH. 
(1  Wallace,  25-48.    1863.) 

Statement  of  Faots. —  Plaintiflf  brought  suit  on  a  guaranty  made  by  de- 
fen  dant  Meredith,  that  the  stock  of  the  Cincinnati,  Cambridge  &  Chicago 
Short  Line  Railway  Company,  two  hundred  shares  of  which  had  been  trans- 
ferred by  the  defendant  to  the  plaintiflf  in  payment  of  a  farm,  should  be  worth 
par,  $50  per  share,  in  Cincinnati,  on  October  1,  1855.  The  plaintiff  alleged 
that  the  shares  were,  at  that  date,  worthless.  The  defendant  pleaded,  among 
other  things,  that  the  said  railroad  company  had  consolidated  with  another 
company,  under  the  laws  of  Indiana,  whereby  said  stock  had  become  of  no 
value,  and  that  said  consolidation  was  with  plaintiff's  acquiescence  and  consent. 

§  7  46.  Demurrer  reaches  back  to  f/rat  defective  pleading. 

Opinion  by  Mr.  Justice  Davis. 

In  order  to  arrive  at  a  correct  solution  of  this  question,  it  is  important  to 
consider  whether  the  plea  is  a  good  one,  for  a  demurrer,  whenever  interposed, 
reaches  back  through  the  whole  record,  and  "  seizes  hold  of  the  first  defective 
pleading."  The  plea  in  controversy  confesses  the  original  cause  of  action,  but 
sets  up  matter  which  has  arisen  subsequent  to  it  to  avoid  the  obh'gation  to 
perform  it.  It  acknowledges  that  the  guaranty  was  given  as  claimed,  but  in- 
sists that  the  consolidation  of  the  interests  and  stock  of  the  three  railroad 
companies  necessarily  destroyed  and  rendered  worthless  and  of  no  value  the 
guarantied  stock,  and  that  Clearwater,  having  consented  to  the  transfer,  is  in 
no  position  to  claim  redress  from  Meredith  and  his  co-defendants. 

§  74:7.  Contract,  non-perforrnance  of  excused  when  caused  hy  act  or  favU  of 
opposite  party. 

If  Clearwater  was  a  consenting  party  to  a  proceeding  which,  of  itself,  put 
it  out  of  the  power  of  the  defendants  to  perform  their  contract,  he  cannot  re- 
cover, for  "promisors  will  be  discharged  from  all  liability  when  the  non-per- 
formance of  their  obligation  is  caused  by  the  act  or  the  fault  of  the  other 
contracting  party."    2  Parsons  on  Contracts,  188. 

§  7  4:8  •  Character  and  purposes  of  a  corporation  not  to  he  changed  without  oonr- 
sent  of  stockholder. 

The  Cincinnati,  Cambridge  <fe  Chicago  Short  Line  Railway  Company,  whose 
stock  was  guarantied,  was,  as  stated  in  the  pleadings,  organized  under  a  gen- 
eral act  of  the  state  of  Indiana,  providing  for  the  incorporation  of  railroad 
companies.  This  act  was  passed  May  11,  1852,  and  contained  no  provision 
permitting  railroad  corporations  to  consolidate  their  stock.  It  can  readily  be 
seen  that  the  interests  of  the  public,  as  well  as  the  perfection  of  the  railway 
system,  called  for  the  exercise  of  a  power  by  which  different  lines  of  road 
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could  be  united.  Accordingly,  on  the  23d  February,  1853,  the  general  assem- 
bly of  Indiana  passed  an  act  allowing  any  railway  company  that  had  been 
organized  to  intersect  and  unite  their  road  with  an}'^  other  road  constructed  or 
in  progress  of  construction,  and  to  merge  and  consolidate  their  stock,  and  on 
the  4th  of  March,  1853,  the  privileges  of  the  act  were  extended  to  railroad 
companies  that  should  afterwards  be  organized. 

The  power  of  the  legislature  to  confer  such  authority  cannot  be  questioned, 
and  without  the  authority  railroad  corporations  organized  separately  could 
not  merge  and  consolidate  their  interests.  But  in  conferring  the  authority  the 
legislature  never  intended  to  compel  a  dissenting  stockholder  to  transfer  his 
interest  because  a  majority  of  the  stockholders  consented  to  the  consolidation. 
Even  if  the  legislature  had  manifested  an  obvious  purpose  to  do  so,  the  act 
would  have  been  illegal,  for  it  would  have  impaired  the  obligation  of  a  con- 
tract. There  was  no  reservation  of  power  in  the  act  under  which  the  Cincin- 
nati, Cambridge  &  Chicago  Shore  Line  Railway  was  organized  which  gave 
authority  to  make  material  changes  in  the  purposes  for  which  the  corporation 
was  created,  and  without  such  a  reservation  in  no  event  could  a  dissenting 
stockholder  be  bound.  * 

When  any  person  takes  stock  in  a  railroad  corporation  he  has  entered  into 
a  contract  with  the  company  that  his  interests  shall  be  subject  to  the  direction 
and  control  of  the  proper  authorities  of  the  corporation  to  accomplish  the  ob- 
ject for  which  the  company  was  organized.  He  does  not  agree  that  the  im- 
provement to  which  he  subscribed  should  be  changed  in  its  purposes  and 
character  at  the  will  and  pleasure  of  a  majority  of  the  stockholders,  so  that 
new  responsibilities,  and  it  may  be  new  hazards,  are  added  to  the  original  un- 
dertaking. He  may  be  very  willing  to  embark  in  one  enterprise  and  unwill- 
ing to  engage  in  another;  to  assist  in  building  a  short-line  railway  and  averse 
to  risking  his  money  in  one  having  a  longer  line  of  transit. 

§  749.  TTie  consolidation  of  railroad  companies  dissolves  the  old  corporation^ 
and  creates  a  new  one. 

But  it  is  not  every  unimportant  change  which  would  work  a  dissolution  of 
the  contract.  It  must  be  such  a  change  that  a  new  and  different  business  is 
superadded  to  the  original  undertaking.  The  Hartford,  etc.,  K.  Co.  v.  Cros- 
well,  5  Hill,  383;  Banet  v.  The  Alton,  etc.,  R  R,  13  IlL,  510.  The  act  of  the 
legislature  of  Indiana  allowing  railroad  corporations  to  merge  and  consolidate 
their  stock  was  an  enabling  act —  was  permissive,  not  mandatory.  It  simply 
gave  the  consent  of  the  legislature  to  whatever  could  lawfully  be  done,  and 
which  without  that  consent  could  not  be  done  at  all.  Bv  virtue  of  this  act  the 
consolidations  in  the  plea  stated  were  made.  Clearwater,  before  the  consoli- 
dation, was  a  stockholder  in  one  corporation,  created  for  a  given  purpose;  after 
it  he  was  a  stockholder  in  another  and  different  corporation,  with  other  privi- 
leges, powers,  franchises  and  stockholders.  The  effect  of  the  consolidation 
^^  was  a  dissolution  of  the  three  corporations,  and  at  the  same  instant  the  cre- 
ation of  a  new  corporation,  with  property,  liabilities  and  stockholders  derived 
from  those  passing  out  of  existence."  McMahan  v.  Morrison,  16  Ind.,  172. 
And  the  act  of  consolidation  was  not  void  because  the  state  assented  to  it,  but 
a  non-consenting  stockholder  was  discharged.  McCray  v.  Junction  R  Co.,  9 
id.,  358.  Clearwater  could  have  prevented  this  consolidation  had  he  chosen 
to  do  so;  instead  of  that  he  gave  his  assent  to  it  and  merged  his  own  stock 
in  the  new  adventure.  If  a  majority  of  the  stockholders  of  the  corporation 
of  li^hich  he  was  a  member  had  undertaken  to  transfer  his  interest  against  his 
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wish,  they  would  have  been  enjoined.  Lauman  v.  Lebanon  Valley  Railroad, 
30  Penn.  St.,  46.  There  was  no  power  to  force  him  to  join  the  new  corporation 
and  to  receive  stock  in  it  on  the  surrender  of  his  stock  in  the  old  company. 
By  his  own  act  he  has  destroyed  the  stock  to  which  the  guaranty  attached 
and  made  it  impossible  for  the  defendants  to  perform  their  agreement.  After 
the  act  of  consolidation  the  stock  could  not  have  any  distinct  market  value. 
There  was  in  fact  no  longer  any  stock  of  the  Cincinnati,  Cambridge  &  Chicago 
Short  Line  Railway. 

Meredith  and  his  co-defendants  undertook  that  the  stock  should  be  at  par 
in  Cincinnati  if  it  maintained  the  same  separate  and  independent  existence 
that  it  had  when  they  gave  their  guaranty.  Their  undertaking  did  not  extend 
to  another  stock  created  afterwards,  with  which  they  had  no  concern,  and 
which  might  be  better  or  worse  than  the  one  guarantied.  It  is  not  material 
whether  the  new  stock  was  worth  more  or  less  than  the  old.  It  is  sufficient 
that  it  is  another  stock  and  represented  other  interests. 

§  750.  Piaintiff^s  case  to  le  pleaded  affirmatively. 

But  it  is  said  that  the  plea  is  defective  because  it  does  not  aver  that  the  con- 
solidation was  an  act  done  without  the  consent  of  the  defendants.  The  plead- 
ings do  not  aver  that  the  defendants  were  stockholders  in  any  of  the  roads 
whose  interests  were  merged,  and,  if  they  were  not,  it  is  not  easy  to  see  what 
right  they  had  to  interpose  objections  to  consolidation,  nor  how  their  consent 
was  necessary  to  carry  out  the  object  contemplated.  If  the  plaintiff  consented 
because  they  did,  and  it  is  meant  to  be  argued  on  that  account  they  would 
still  be  liable  on  their  contract,  the  answer  is  that  this  is  not  a  matter  to  be 
negatived  by  the  defendants,  but  the  plaintiff  should  reply  the  fact.  1  Chitt. 
PL,  222. 

It  follows  that  the  fifth  plea  presented  a  complete  defense  in  bar  of  the 
action. 

§  751.  Heplieation  tendering  issue  of  law  held  had. 

In  this  plea  there  were  two  points  and  two  only  which  the  plaintiff  had  the 
right  to  traverse.  He  could  deny  either  the  act  of  consolidation  or  that  he 
gave  his  consent  to  it.  He  could  not  deny  both,  for  that  would  make  his  repli- 
cation double.  And  if  either  fact  was  untrue,  the  defense  was  destroyed. 
The  truth  of  both  was  essential  to  perfect  the  defense.  But  traverse  can  only 
be  taken  on  matter  of  fact,  and  it  is  always  inadmissible  to  tender  an  issue  on 
mere  matter  of  law.    1  Chitt.  PL,  645. 

The  last  replication  does  traverse  a  conclusion  of  law.  Whether  the  stock 
of  the  Cincinnati,  Cambridge  &  Chicago  Short  Line  Railway  Company  was 
destroyed  and  rendered  worthless  and  of  no  value  was  not  a  question  for  a 
jury  to  try.  If  the  roads  were  consolidated  with  the  consent  of  the  plaintiff, 
then  it  followed  as  a  conclusion  of  law  that  the  stock  was  destroyed  and  of 
no  value.  The  stock  passed  out  of  existence  the  very  instant  the  new  corpo- 
ration was  created.  The  issue,  therefore,  tendered  by  the  plaintiff  in  his  last 
replication  was  an  immaterial  one,  and  the  court  did  not  err  in  sustaining  a 
demurrer  to  it. 

§  762.  Filing  new  replication  waives  demurrer  to  former  one. 

But  the  plaintiff  claims  the  right  to  have  the  decision  of  the  court  below  on 
the  sufficiency  of  his  previous  replications  reviewed  here.  This  he  cannot  do. 
Each  replication  in  this  cause  is  complete  in  itself;  does  not  refer  to,  and  is 
not  a  part  of,  what  precedes  it,  and  is  new  pleading.  When  the  plaintiff  re- 
plied de  novo  after  a  demurrer  was  sustained  to  his  original  replication,  he 
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waived  any  right  he  might  have  had  to  question  the  correctness  of  the  de- 
cision of  the  coart  on  the  demurrer.  In  like  manner  he  abandoned  his  second 
replication  when  he  availed  himself  of  the  leave  of  the  court  and  filed  a  third 
and  last  one. 

§  753.  A  good  plea  in  lar  of  the  action  will  p7*event  jiidgment  for  plaintiffs 
whatever  other  pleae  may  he  onJUe  riot  disposed  of. 

But  the  plaintiff  insists  that  even  if  his  replication  was  bad,  that  still  upon 
the  whole  record  he  was  entitled  to  judgment,  because  the  first  and  fourth 
pleas  were  undisposed  of.  If  an  issue  in  fact  had  been  joined  on  the  fifth 
plea,  and  found  for  the  defendants,  judgment  was  inevitably  for  them,  be- 
cause the  plea  was  in  har  of  the  action,  and  the  other  pleas  would  then  have 
presented  immaterial  issues.  If  the  plea  was  true,  being  a  complete  defense, 
it  would  have  been  useless  to  have  tried  other  issues,  for,  no  matter  how  they 
might  terminate,  judgment  must  still  be  for  the  defendants.  The  state  of 
pleading  leaves  the  fifth  plea  precisely  as  if  traverse  had  been  taken  on  a  matter 
of  fact  in  it,  and  determined  against  the  plaintiff.  '^  On  demurrer  to  any  of 
the  pleadings  which  go  to  the  action,  the  judgment  for  either  party  is  the 
same  as  it  would  have  been  on  an  issue  in  fact,  joined  upon  the  same  pleading 
and  found  in  favor  of  the  same  party."  Gould's  Pleading,  ch.  9,  §  42.  "  And 
when  the  defendant's  plea  goes  to  bar  the  action,  if  the  plaintiff .  demur  to  it 
and  the  demurrer  is  determined  in  favor  of  the  plea,  judgment  of  nil  capiat 
should  be  entered,  notwithstanding  there  may  be  also  one  or  more  issues  in 
fact;  because,  upon  the  whole,  it  appears  that  the  plaintiff  had  no  cause  of 
action."  Tidd's  Practice,  4th  Am.  ed.,  741-2.  There  is  no  error  in  the  record. 
Judgment  affirmed,  with  costs. 

BEAN  V.  BECKWITH. 
(18  Wallace,  51(M516.    1878.) 

Certifioatb  of  Division  from  U.  S.  Circuit  Court,  District  of  Vermont. 

Statement  of  Facts. —  Bean  sued  Beckwith  and  Henry  for  assault  and  bat- 
tery and  false  imprisonment,  alleging  that  they  kept  him  in  prison  for  over 
seven  months.  They  pleaded  generally  that  being  military  officers,  acting  in 
the  course  of  their  duty  as  such,  they  had  arrested  Bean,  who  was  charged 
with  having  been  guilty  of  disloyal  practices  in  enticing  soldiers  to  desert 
from  the  army  of  the  United  States.  The  plea  further  alleged  that  the  de- 
fendants, in  so  arresting  plaintiff,  acted  under  the  authority  and  by  order  of 
the  president  of  the  United  States,  whose  orders  as  commander-in-chief,  etc., 
they  were  bound  to  obey.  Plaintiff  demurred  to  both  the  pleas,  there  being 
two  of  them  to  the  above  effect,  and  the  circuit  court,  being  divided  in  opinion 
as  to  their  sufficiency,  certified  that  fact  to  this  court  according  to  law. 

§  764.  Where  one  justifies  for  an  alleged  trespass  he  must  so  set  fo7*th  his 
cause  of  jxistification^  with  essential  details^  that  the  plaintiff  may  he  apprised  of 
its  nature^  and  may  take  issue  upon  it. 

Opinion  by  Mb.  Justice  Field. 

There  is  no  averment  in  the  pleas  that  at  the  time  the  plaintiff  was  arrested 
any  rebellion  existed  in  the  state  of  Yermont  against  the  laws  or  government 
of  the  United  States;  or  that  any  military  operations  were  being  carried  on 
within  its  limits;  or  that  the  courts  of  justice  were  not  open  there,  and  in  the 
full  and  undisturbed  exercise  of  their  regular  jurisdiction ;  or  that  the  plaint- 
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iff  was  in  the  military  service  of  the  United  States,  or  in  any  way  connected 
with  that  service. 

Nor  is  there  any  averment  in  the  pleas  as  to  the  manner  in  which,  or  the 
parties  by  whom,  the  charges  of  disloyal  practices  were  made.  It  is  not  al- 
leged that  they  were  stated  in  writing  or  supported  by  oath. 

Nor  do  the  pleas,  whilst  asserting  that  the  acts  which  are  the  subject  of 
complaint  were  done  under  the  authority  and  by  the  order  of  the  president, 
set  forth  any  order,  general  or  special,  of  the  president  directing  or  approv- 
ing of  the  acts  in  question. 

For  this  last  omission  all  the  judges  are  agreed,  without  expressing  any 
opinion  upon  the  other  omissions,  that  the  pleas  are  defective  and  insufficient. 
It  is  an  old  rule  of  pleading,  which,  in  the  modern  progress  of  simplifying 
pleadings,  has  not  lost  its  virtue,  that  whenever  one  justifies  in  a  special  plea 
an  act  which  in  itself  constitutes  at  common  law  a  wrong  upon  the  process, 
order  or  authority  of  another,  he  must  set  forth  substantially  and  in  a  trav- 
ersable form  the  process,  order  or  authority  relied  upon,  and  that  no  mere 
averment  of  its  legal  effect,  without  other  statement,  will  answer.  In  other 
words,  if  a  defendant  has  cause  of  justification  for  an  alleged  trespass  and 
undertakes  to  plead  it,  he  must  set  it  forth  in  its  essential  particulars,  so  that 
the  plaintiff  ma}^  be  apprised  of  its  nature  and  take  issue  upon  it  if  he  desires, 
and  so  that  the  court  may  be  able  to  judge  of  its  sufficiency. 

§  755.  The  statutes  under  which  the  defendants  justify  do  not  change  the 
rules  of  pleading  nor  dispense  with  the  proof  of  the  authority  under  which 
defendants  acted. 

The  defendants  intended  by  their  pleas  to  rest  the  justification  of  their  con- 
duct upon  the  provisions  of  the  act  of  March  3,  1863,  entitled  "An  act  re-* 
lating  to  habeas  corjpus^  and  regulating  judicial  proceedings  in  certain  cases  " 
(12  Stat,  at  Large,  756,  §  4),  and  of  the  act  of  March  2,  1867,  entitled  "  An 
act  to  declare  valid  and  conclusive  certain  proclamations  of  the  president,  and 
acts  done  in  pursuance  thereof  or  of  his  orders,  in  the  suppression  of  the  late 
rebellion  against  the  United  States."    14  id.,  432. 

These  statutes  vrere  enacted,  among  other  things,  to  protect  parties  from 
liability  to  prosecution  for  acts  done  in  the  arrest  and  imprisonment  of  per- 
sons during  the  existence  of  the  rebellion,  under  orders  or  proclamations  of 
the  president,  or  by  his  authority  or  approval,  who  were  charged  with  partici- 
pation in  the  rebellion,  or  as  aiders  or  abettors,  or  as  being  guilty  of  disloyal 
practices  in  aid  thereof,  or  any  violation  of  the  usages  or  the  laws  of  war. 
Assuming  for  this  case  that  these  statutes  are  not  liable  to  any  constitutional 
objection,  they  do  not  change  the  rules  of  pleading,  when  the  defense  is  set 
up  in  a  special  plea,  or  dispense  with  the  exhibition  of  the  order  or  authority 
upon  which  a  party  relies.  Nor  do  they  cover  all  acts  done  by  officers  in  the 
military  service  of  the  United  States  simply  because  they  are  acting  under 
the  general  authority  of  the  president  as  commander-in-chief  of  the  armies  of 
the  United  States.  They  only  cover  acts  done  under  order  or  proclamations 
issued  by  him  or  under  his  authority ;  and  there  is  no  difficulty  in  the  defend- 
ants setting  forth  such  orders  or  proclamations,  whether  general  or  special,  if 
any  were  made,  which  applied  to  their  case. 

The  views  thus  expressed  render  it  unnecessary  to  consider  any  other  objec- 
tions taken  by  the  plaintiff  to  the  pleas  before  us.  The  questions  certified 
must  be  answered  in  the  negative,  and  the  cause  remanded  for  further  pro- 
ceedings. 
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SAVARY  V.  GOE. 
(Circuit  Court  for  Pennsylvania:  3  Washington,  140-145.    1812.) 

Statement  op  Facts. —  This  was  an  action  of  debt  on  a  bond,  in  the  penalty 
of  $1,920,  with  condition  that  the  defendant  should  deliver  to  the  plaintiff  or 
his  agent  or  assigns,  at  the  place  of  embarkation  in  Brownsville,  the  quantity 
of  one  thousand  nine  hundred  and  twenty  gallons  of  good  merchantable  proof 
whisky,  in  good  and  tight  barrels,  in  all  the  month  of  May,  1809.  Upon  oyer 
of  the  obligation  and  condition  the  defendant  pleads  in  bar  that  in  all  the 
month  of  May,  1809,  he  was  ready,  and  prepared  and  willing,  to  deliver  to 
the  plaintiff  or  to  his  agent  or  assigns,  at  the  place  of  embarkation  at  Browns- 
ville, the  quantity  of  one  thousand  nine  hundred  and  twenty  gallons  of  good 
merchantable  proof  whisky,  in  good  and  tight  barrels,  according  to  the  tenor 
and  effect  of  the  said  condition ;  but  the  plaintiff  was  not  then  and  there  ready 
to  accept  the  same,  nor  was  any  agent  or  assignee  of  the  plaintiff  then  and 
there  ready  to  accept  the  same.  There  are  four  other  pleas  to  the  declaration, 
but  as  they,  as  well  as  the  one  just  stated,  are  all  demurred  to  specially,  and 
the  objections  made  to  the  first  are  also  directed  to  the  others,  they  need  not 
be  specially  set  forth. 

Opinion  by  Washington,  J. 

It  is  objected  to  this  and  the  other  pleas  —  1.  That  it  does  not  state  that 
the  defendant  is  still  ready  to  deliver  the  whisky  in  the  condition  mentioned. 
2.  That  it  does  not  allege  the  readiness  and  preparation  of  the  defendant  at  the 
last  convenient  hour  of  the  Slat  of  May.  It  does  not  state  that  the  defendant 
was  at  the  place  of  embarkation,  in  person  or  by  an  agent,  ready  and  prepared 
to  deliver. 

§  756.  Plea  ofuncore  prest  unnecessary  in  action  for  non-delvoery  of  goods 
sold. 

The  first  objection  was  pressed,  not  so  much  upon  the  authority  of  adjudged 
cases  as  upon  the  unreasonableness  of  the  doctrine  to  which  it  is  made,  which 
renders  a  tender  and  refusal,  or  a  readiness  to  perform,  and  the  want  of  it  in 
the  other  party,  tantamount  to  performance,  so  as  forever  to  discharge  the 
obligation.  The  rule  of  law  was,  indeed,  admitted  to  be,  and  so  it  undoubtedly 
is,  that  if  the  condition  of  the  bond  be  not  parcel  of  the  obligation,  as  if  it  be 
to  deliver  certain  goods,  the  obligation  being  for  money,  it  is  not  necessary  for 
the  defendant  to  plead  uncore  prest;  and  if  the  legal  consequence  of  tender 
and  refusal  in  such  a  case  be  a  discharge  from  the  obligation,  it  belongs  not  to 
this  tribunal  on  that  account  to  depart  from  the  established  doctrines  of  law. 
The  objection,  therefore,  has  no  validity. 

§  757.  Rvie  as  to  the  time  of  tender  or  of  readiness  to  perform  to  he  alleged 
i/n  plea. 

The  doctrine  laid  down  by  the  plaintiff's  counsel,  upon  which  his  second 
objection  is  founded,  can  by  no  means  be  questioned.  It  is  clear  that  if 
money  is  to  be  paid,  or  any  other  act  to  be  performed,  on  a  certain  day  and  at 
a  certain  place,  the  legal  time  of  performance  is  the  last  convenient  hour  of 
the  day  for  transacting  the  business.  This  rule  is  established  for  the  conven- 
ience of  both  parties,  that  neither  may  be  compelled  unnecessarily  to  attend 
during  the  whole  of  the  day.  But  if  the  parties  meet  at  the  agreed  place  dur- 
ing any  part  of  the  day,  a  tender  and  refusal,  though  not  at  the  last  conven- 
ient hour,  is  sufficient;  for  in  this  case  neither  party  is  put  to  inconvenience. 
So,  if  the  plape  be  fixed  and  the  part}^  is  to  do  the  act  on  or  before  a  certain 
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day,  or  has  the  whole  month  to  do  it  in,  as  in  the  present  case,  yet  he  cannot 
plead  a  readiness  to  perform,  and  the  absence  or  want  of  readiness  of  the  other 
party,  at  any  time  prior  to  the  last  convenient  hour  of  the  last  day,  and  this 
for  the  reason  before  assigned.  Whether  in  this  latter  case  the  party  bound 
to  perform  may  appoint  an  earlier  day  than  the  last  for  doing  the  act,  and  in 
such  case  may  compel  the  other  party,  after  reasonable  notice  thereof,  to  ac- 
cept or  to  submit  to  the  consequence  of  his  absence  or  refusal  on  the  appointed 
day,  need  not  be  decided  in  this  case,  as  the  court  will  not  find  it  necessary  to 
give  an  opinion  on  the  second  plea,  which  presents  this  question.  The  cases 
are  certainly  not  clear  on  this  point,  and  are  somewhat  at  variance  with  each 
other.  But  there  is  no  question  as  to  the  doctrine  above  stated ,  that  the  tender 
or  readiness  to  perform  must  be  stated  to  be  on  the  last  convenient  hour  of  the 
last  day,  if  an  earlier  period  be  not  appointed. 

§  7  68.  Averment  of  readiness  during  the  whole  of  May  ^  not  sufficient  averment 
of  readiness  the  last  hour  of  the  last  day. 

In  answer  to  this  objection  it  is  insisted  by  the  defendant's  counsel  that  thia 
plea  does,  in  effect,  allege  a  readiness  and  preparation  at  the  last  convenient 
hour  of  the  31st  of  May;  because  if,  in  the  words  of  the  plea,  the  defendant 
was  ready  in  all  the  month  of  May  to  deliver,  he  must  have  been  ready  on  the 
last  hour  of  the  31st  of  May,  because  that  was  part  of  the  month  during  the 
whole  of  which  it  is  alleged  he  was  ready.  This  argument  carries  with  it  such 
strong  marks  of  good  sense,  and  is  so  entirely  logical,  that  one  hardly  knowa 
how  to  raise  a  sound  objection  to  it ;  and  yet  a  plea  like  the  present  is  believed 
to  be  without  a  precedent.  It  is  no  vindication,  however,  of  its  correctness 
that  the  court  arrive  at  the  matter  and  real  point  of  it  by  argument  and  log- 
ical deduction.  The  rules  of  law  seem  to  require  that  a  plea  should  be  direct  in 
stating  with  sufficient  precision  the  matter  of  defense,  and  should  not  leave  it 
to  be  found  out  by  inference,  however  strong  and  conclusive.  It  is  said  that 
the  defendant  has  assumed  upon  himself  the  necessity  of  proving  more  even 
than  his  contract  and  the  law  imposed  upon  him,  to  which  the  plaintiff  ought 
not  to  object.  That  he  undertakes  to  prove  his  own  readiness,  and  the  want 
of  it  in  the  plaintiff,  not  only  on  the  last  convenient  hour  of  the  31st  of  May^ 
but  during  each  and  every  hour  of  the  whole  month  of  May.  To  this  it  may 
observed  that  this  circumstance  constitutes  one  of  the  demerits  of  the  plea;, 
because,  if  the  plaintiff  had  taken  issue  on  the  whole  plea,  it  would  have  been 
immaterial,  since  the  defendant  might  have  lost  the  cause  in  consequence  of 
not  being  able  to  prove  a  readiness  during  the  whole  month;  and  yet  it  waa 
not  material  whether  he  was  so  or  not,  provided  he  was  ready  at  the  last  con- 
venient hour  of  the  last  day  of  the  month.  It  is  true  the  plaintiff  might  have 
selected  out  of  the  plea,  which  runs  over  the  whole  month,  the  last  convenient 
hour  of  the  31st,  and  taken  issue  on  the  readiness  of  the  defendant,  and  his 
own  absence  or  readiness  at  that  time  of  the  day,  passing  over  the  rest  of  the 
plea  with  a  protestation  against  its  truth.  But  if,  instead  of  doing  this,  he 
chooses  to  demur,  he  is  certainly  at  liberty  to  do  so. 

In  the  case  of  Lancashire  v.  Killingworth  it  is  laid  down  in  the  clearest 
terms  that,  if  the  plaintiff  or  defendant,  as  the  case  may  be,  plead  a  tender 
or  a  readiness  to  perform  and  that  the  other  party  was  not  at  the  place 
ready  to  accept,  he  must  state  at  what  time  of  the  day  he  was  there  and 
how  long  he  continued,  that  it  may  appear  that  he  stayed  to  the  last  con- 
venient hour  of  the  day.  It  is  true  that,  in  that  case,  the  declaration  stated 
that  the  plaintiff  was  at  the  place  on  such  a  day,  which  he  might  well  have 
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been,  and  yet  not  be  there  at  the  last  convenient  hour  of  the  day.  But  yet  the 
court  not  only  condemned  the  plea  on  that  account,  but  proceeded  to  state  the 
proper  form  of  pleading  in  such  a  case.  This  decision  as  to  the  form  of  plead- 
ing has  never,  to  the  recollection  of  the  court,  been  overruled  or  relaxed  by 
any  subsequent  case;  and  such  undoubtedly  has  been  the  usual  form  of  plead- 
ing a  tender  or  readiness  to  perform,  in  the  absence  of  the  other  party.  In 
the  case  of  Halsey  v.  Carpenter,  Cro.  Jac,  359,  which  was  debt  on  a  bond  to 
pay  £304  to  three  persons  tarn  oito,  as  they  shall  come  of  age,  a  plea  of  pay- 
ment in  the  words  of  the  bond  was  considered  bad  on  a  special  demurrer,  be- 
cause it  did  not  state  the  time,  place  and  manner  of  performance;  and  yet  that 
plea  unquestionably  covered  every  hour  of  the  time  after  the  obligees  came  of 
age. 

§  759,  ^  plea  of  readiness  to  perform  must  show  J>y  clear  and  direct  allega" 
tione  that  defendant  had  done  all  in  his  power  in  order  to  perform. 

The  third  objection  to  the  plea  stands  upon  still  stronger  ground  than  the 
one  just  mentioned ;  for  it  is  not  only  uncertain  and  argumentative,  but  the 
conclusion  from  the  premises  stated  is  by  no  means  so  inevitable.  Because 
the  defendant  was,  in  all  the  month  of  May,  ready,  prepared  and  willing  to 
deliver  the  whisky  to  the  plaintiff  or  his  agent,  at  the  place  of  embarkation ; 
the  plea  argues  that  the  defendant  must  have  been  personally,  or  by  his  agent, 
at  the  place  of  embarkation  ready  to  deliver.  But  the  conclusion  does  not 
necessarily  follow,  even  if  it  were  proper  to  get  at  it  in  this  way.  A  man  may 
truly  say  that  he  is  ready  and  prepared  to  pay  money  or  deliver  an  article  at 
a  particular  place,  for  instance,  at  a  spot  near  to  and  within  sight  of  his  own 
house,  and  would  have  done  so  if  the  other  party  had  come  to  receive  it;  and 
yet  he  may  not  have  gone  to  the  spot,  in  consequence  of  the  non-appearance 
of  the  other  party.  To  say  the  least  of  such  a  plea,  it  is  uncertain  and  ambig- 
uous; whereas,  if  the  party  would  excuse  himself  for  the  want  of  a  strict  per- 
formance of  his  contract,  he  should  show,  by  clear  and  direct  allegations,  that 
he  did  all  on  his  part  that  was  in  his  power  in  order  to  perform. 

§  760.  Quasrey  whether  an  offer  to  perform  must  be  aUeffed,  though  in  essence 
qfj>romisee. 

In  some  cases  it  is  said  that  though  the  other  party  be  absent,  still  the  plea 
must  state  an  offer  to  perform,  which  would  seem  to  be  rather  an  idle  form. 
Still  this  shows  that  the  party  must  state  himself  to  be  present  in  person,  or 
by  an  agent,  since,  if  absent,  he  could  not  offer,  although  he  might  be  ready 
to  do  so.  Indeed,  the  want  of  the  words  ^^obtulit  solvere  ^^  was  deemed  fatal 
on  demurrer  in  the  case  of  Cole  v.  Walton,  notwithstanding  the  plea  stated  in 
express  terms  that  the  defendant  was  at  the  place,  and  remained  till  sunset, 
ready  to  pay,  but  that  the  plaintiff  was  not  there  ready  to  receive.  It  is  un- 
necessary to  decide  whether,  in  such  a  case,  an  offer  need  be  made  or  not;  but 
this  and  other  similar  cases  are  strong  to  show  that  the  presence  of  the  party 
bound  to  perform  ought  to  be  distinctly  stated,  and  such  appears  to  be  the 
uniform  mode  of  pleading. 

Judgment  for  plaintiff,  and  writ  of  inquiry  to  be  executed  before  the  marshal. 
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FIEDLER  V.  CARPENTER. 
%         (Circuit  Court  for  Massachusetts:  2  Woodbury  &  Minot,  211-216.    1846.) 

Statement  of  Faots. —  This  was  a  writ  of  entry  for  a  tract  of  land  situated 
in  Attleborough,  counting  on  the  seizin  of  the  demandants  within  twenty 
years  and  a  disseizin  by  the  tenants. 

The  latter  pleaded  in  bar  4hat  a  portion  of  the  premises  belonged  to  one 
Joseph  Wilkinson  and  they  held  it  under  him  as  tenants  at  will  only,  and  as 
to  the  residue  that  he  had  a  mortgage  thereof,  under  which,  since  this  suit  was 
instituted,  he  had  entered  and  dispossessed  them. 

The  demandants  replied  that  the  tenants  and  one  Royal  Sibly,  long  before 
the  date  of  this  suit,  conveyed  the  demanded  premises  to  them  in  mortgage,  to 
hold  the  same  in  fee  and  mortgage  by  the  defendants,  and  has  since  disseized 
them  thereof.    To  this  the  tenants  demurred. 

Opinion  by  Woodbuby,  J. 

The  first  question  in  this  case  relates  to  the  propriety  of  the  amendment 
asked  for  by  the  demandants.  t 

§  761,  -4  declaration  may  he  amended^  though  after  special  plea^  replication 
and  demurrer^  provided  the  real  catise  of  action  will  not  he  changed  thereby. 

There  can  be  no  doubt  that  the  suit  in  point  of  fact  was  brought  for  the 
purpose  of  foreclosing  a  mortgage  from  the  tenants  to  the  demandants,  though 
one  is  not  referred  to  in  the  declaration.  An  amendment  is  usually  permis- 
sible when  the  cause  of  action  is  the  same  and  the  evidence  to  be  offered  is  the 
same.  Perly  t;.  Brown,  12  N.  H.,  493.  The  tenants  do  not  in  their  plea  deny 
the  seizin  of  the  demandant,  nor  set  up  any  title  in  themselves  to  any  freehold 
in  the  premises.  And  when  the  demandants  in  their  replication  describe  their 
seizin  to  be  by  means  of  a  mortgage  from  the  tenants  to  them,  the  demurrer 
to  this  replication  admits  the  truth  of  that  allegation. 

If  an  amendment,  then,  is  granted  so  as  to  introduce  this  admitted  fact  in  the 
declaration,  the  real  cause  of  action  will  not  be  changed  thereby,  and  the  re- 
covery will  be  for  less  than  it  might  be  on  the  original  declaration.  That  is,  it 
would  be  then  only  as  in  mortgage  or  conditional,  whereas  now  it  would  be 
absolute  if  at  all  for  the  demandants.  But  as  the  demandants  might  now  not 
be  entitled  to  judgment  at  all  against  the  tenants,  if  claiming  a  fee  against 
them  not  in  mortgage,  and  they  pleading  non  tenure^  or  that  they  hold  less 
than  a  freehold  estate,  the  amendment  may  be  very  important  in  respect  to 
costs  in  this  action,  and  may  save  the  expense  of  a  new  suit  to  foreclose  the 
mortgage. 

I  shall  therefore  allow  it,  but  the  application  for  it  beiftg  so  late  after  plea 

pleaded  in  bar,  and  the  change  caused  by  it  having  so  important  an  influence, 

it  must  be  on  terms.     The  tenth  rule  of  this  court  requires  special  terms  if  an 

amendment  be  not  asked  till  an  issue  is  joined.     Those  terms  would  be  all  the 

costs  to  the  tenants  and  none  to  the  demandants  till  the  motion  was  made,  if 

the  tenants  had  any  equities  in  their  defense  or  could  have  been  at  all  misled 

as  to  the  wishes  of  the  demandants  originally  to  do  nothing  except  foreclose 

their  mortgage.    As  the  circumstances  stand,  however,  though  not  probably 

misled,  yet  the  tenants  have  been  obliged  to  plead  specially  before  the  leave 

to  amend  was  asked,  and  the  amendment  is  an  important  one.    They  are, 

therefore,  to  have  their  own  costs  up  to  the  time  of  the  amendment  asked, 

but  nothing  since. 
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§  762,  Non  tenure^  whether  pleadahle  in  har  or  in  abatement.  *• 
The  next  question  is,  supposing  the  amendment  made,  Can  the  demandant^ 
after  the  plea  of  non  tenure  in  bar,  have  judgment  to  foreclose  his  mortgage 
against  the  tenants?    This  question  seems  fully  settled  in  this  state  by  several 
adjudged  cases,  mostly  referred  to  by  the  counsel  for  the  demandant. 

It  is  well  established  that  after  such  a  plea  as  this  in  abatement  to  such  a 
writ  as  this  was  originally,  the  action  cannot  proceed,  as  a  fee  cannot  be  de- 
manded of  or  a  seizin  restored  by  a  tenant  unless  claiming  at  least  a  freehold 
estate.  Brown  v.  Miltimore,  2  N.  H.,  442 ;  Stearns,  Keal  Actions,  207.  It 
seems  also  to  have  been  held  in  Massachusetts  that  non  tenure  may,  as  done 
here,  be  pleaded  in  bar  as  well  as  in  abatement.  Fales  v.  Gibbs,  5  Mason,  465 ; 
Jackson  on  Eeal  Actions,  91,  92;  3  Mass.,  812;  10  Mass.,  64;  11  Mass.,  216. 
But  the  supreme  court  of  the  United  States  have  in  one  case  considered  the 
matter  properly  pleaded  in  abatement  only.  8  Cranch,  229.  And  the  prac- 
tice" accords  with  that  in  New  Hampshire  and  England.  2  N.  H.,  10,  442; 
Booth  on  Eeal  Actions,  28;  Kastell's  Entries,  225.  And  perhaps  the  allow- 
ance of  it  in  bar  is  justifiable  only  in  states  and  courts  where  pleas  in  abate- 
ment must  be  filed  early  in  the  term.  As  this  court  must  in  the  practice  in 
this  respect  comply  with  what  existed  here  in  1789  (10  Wheat.,  1,  51),  and  for 
aught  which  appears  it  was  the  same  then  as  now,  this  plea  would  be  valid 
against  the  original  form  of  the  action. 

§  763.  Non  tenure  no  defense  to  action  for  foreclosure  of  mortgage. 
But  as  it  is,  after  amended,  so  as  to  be  an  action  by  a  mortgagee  against  the 
mortgagor  to  foreclose  the  mortgage,  it  seems  full}'  settled  in  this  state  that 
non  tenure^  however  pleaded,  is  no  defense  to  an  action  appearing  in  the  decla- 
ration to  be  for  that  purpose.    Penniman  v.  Spencer,  13  Mass.,  429,  430;  Wol- 
cott  V.  Spencer,  14  Mass.,  412 ;  15  Mass.,  268.    If  it  was,  a  mortgage  could 
seldom  be  foreclosed  by  a  suit,  as  the  mortgagor  usually  remains  in  possession, 
and  as  a  mortgagor  he  is  at  law  never  tenant  of  the  freehold,  but  commonly  a 
mere  tenant  at  will,  and  being  only  such  a  tenant  quodam  modo.     1  Powell  on 
Mort.,  136,  137;  1  K  Hamp.  E.,  169;  Doug.,  22,  282;  Cholmondeley  v.  Clin- 
ton, 2  Jac.  &  Walk.,  183;  Waltham  Bank  v.  Waltham,  9  Law  Eep.,  210,  211. 
The  action  to  foreclose  may,  therefore,  be  against  any  person  in  possession. 
Hunt  V.  Hunt,  17  Pick.,  121 ;  Shelton  v.  Atkins,  22  Pick.,  74.     And  it  is  not 
brought  so  much  to  recover  seizin  as  to  collect  the  debt  due,  and  the  demand- 
ant is  not  to  be  put  in  possession  if  the  debt  is  paid  within  the  time  allowed 
by  law  by  any  one  in  possession.    In  this  particular  case,  where  the  tenant 
himself  executed  the  mortgage  to  demandant,  it  is  argued,  also,  that  the  latter 
is  estopped  by  his  deed  to  deny  he  is  tenant  of  the  freehold  to  the  demandant. 
IBut  no  precedent  is  cited  to  support  this  view,  and,  on  principle,  it  strikes 
me  that  he  would  bo  estopped  to  deny  only  that  he  was  once  possessed  of  a 
freehold  when  he  made  the  conveyance,  rather  than  that  he  was  when  the 
salt  was  brought.    The  deed  rather  shows  that  he  has  parted  with  a  freehold 
than  retains  it.    It  is  true  that  in  equity  the  mortgagor  is  sometimes  consid- 
ered still  to  retain  an  equitable  freehold.    Pow.  on  Mort.,  157,  a;  1  Atk.,  603. 
^nd  that  may  be  one  additional  reason  why  in  this  proceeding,  under  a 
sta^tute  which,  in  a  suit  at  law,  allows  the  mortgagor  time  to  redeem,  instead 
of   considering  the  estate  as  forfeited  by  non-payment  at  the  day  agreed,  the 
raortgagee  should  recover,  though  the  mortgagor,  as  tenant,  pleads  non  tenure. 
A^  mortgagor  is  treated  in  America  as  having,  for  most  purposes  at  law,  a 
freehold,  till  he  quits  possession,  as  against  all  but  tbe  mortgagee.    4  Kent, 
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C,  160;  3  Wheat.,  226,  note;  6  Johns.,  200.  Some  of  the  cases  seem  to  hold 
the  same  as  against  the  mortgagee,  and  the  latter  as  possessing  only  a  chattel 
interest.  Clark  v.  Beach,  6  Conn.,  142;  20  Maine,  111;  11  N.  Hamp.,  55. 
But  this  is  doubtful,  except  for  certain  purposes,  as  dower,  taxation,  voting, 
settlement  cases,  etc.  2  Greenl.  R,  173,  387;  6  K  Hamp.,  25;  Waltham 
V.  Waltham,  9  Law  Rep.,  211 ;  11  K  H.,  62,  274;  10  K  Ilamp.,  504.  In  these 
the  mortgagor  in  possession  is  often  to  be  considered  as  the  owner.  2  Doug., 
631;  Rigney  v.  Lovejo\',  13  K  Hamp.,  251;  5  N.  Hamp.,  420,  430. 

It  may  be,  also,  that  when  one  has  disseized  or  entered  on  his  grantee,  he 
may  not  be  allowed  *' to  qualifs''  his  own  wrong."  Jack,  on  R.  A.,  97;  Golds., 
43.  But  whichever  of  these  may  be  the  true  grounds,  or  the  strongest  for 
tt^B  decision  of  the  court,  it  is  in  favor  of  sustaining  an  action  like  this  in  the 
amended  form  by  the  mortgagee  against  his  mortgagor.  The  demandants 
must  take  care  to  insert  in  the  amendment  any  averment  required  by  the 
practice  here  to  justify  a  judgment  of  foreclosure,  and  not  a  mere  judgment 
for  possession  to  receive  the  rents  and  profits. 

Let  the  entry,  then,  be  that  the  demandants  are  allowed  to  amend  on  pay- 
ing the  tenants  their  cost  till  the  motion  was  made,  and  then  that  the  replica- 
tion is  good,  and  the  demandants  entitled  to  judgment  for  a  foreclosure  of 
the  mortgage. 

BIDDLE  V,  WILKINS. 
(1  Peters,  68(^694.    18S8.) 

Opinion  by  Mr.  Justice  Thompson. 

STA.TEMENT  OF  Facts. —  This  case  comcs  up  from  the  district  court  of  the 
United  States  for  the  Mississippi  district  upon  a  writ  of  error.  The  action 
in  the  court  below  was  founded  upon  a  judgment  obtained  in  the  district 
court  of  the  United  States  for  the  western  district  of  Penns3^1vania,  in  the 
term  of  October,  in  the  year  1823,  for  the  sum  of  $32,957.34.  The  declara- 
tion is  in  the  usual  form  of  an  action  of  debt  on  a  judgment. 

The  defendant  pleads  in  bar:  1.  That  the  plaintiff  is  not  and  never  was 
administrator  of  John  Wilkins,  deceased.  2.  That  at  the  January  term,  in 
the  year  1817,  of  the  •rphans'  court  for  the  county  of  Adams,  and  state 
(then  territory)  of  Mississippi,  he,  the  defendant,  was  duly  appointed  sole 
administrator  of  John  Wilkins,  deceased,  and  entered  into  bond  with  security, 
and  took  the  oath  prescribed  in  such  case  according  to  the  statute  in  such, 
case  made  and  provided ;  and  that  he  took  upon  himself  tho  duty  and  oflSce 
of  administrator,  and  has  continued  to  act  as  such  administrator  ever  since. 
3.  That  the  judgment  in  the  declaration  mentioned  was  obtained  by  fraud. 
To  the  first  two  pleas  a  special  demurrer  was  interposed,  and  issue  to  the 
country  taken  upon  the  third,  and  judgment  rendered  for  the  defendant  upon 
the  demurrer,  to  reverse  which  the  present  writ  of  error  has  been  brought. 

§  764.  In  an  action  on  a  judgment  recovered  hy  the  plaintiff  as  adtninistrator^ 
a  plea  of  ne  ungues  administt'ator  is  had. 

The  first  plea  of  ne  unques  administrator  has  been  abandoned  as  altogether 
untenable,  and  the  counsel  on  the  part  of  the  defendant  in  error  have  rested 
their  argument  entirely  on  the  validity  of  the  second  plea,  and  have  treated 
this  as  a  plea  in  bar  to  the  jurisdiction  of  the  court  in  which  the  judgment 
was  rendered.  It  is  a  little  difficult  to  discover  what  is  the  true  character  of 
this  plea.    It  can,  in  substance,  amount  to  nothing  more  than  an  allegation 

643. 


PLEA.— SPECIAL  PLEAS  IN  BAR.  g§  7Co,  700. 

that  the  plaintiff  was  not  the  lawful  administrator  of  John  Wilkins.  And  in 
that  respect  is  but  a  repetition  of  the  same  matter  set  up  in  the  first  plea,  and 
that,  too,  in  a  more  exceptionable  form.  For  the  conclusion  is  drawn  argu- 
mentatively  from  the  fact  sot  up  in  the  plea  that  he,  the  defendant,  was  duly 
appointed  sole  administrator  of  John  Wilkins,  in  the  orphans'  court  of  the 
county  of  Adams,  in  the  state  of  Mississippi,  and  thence  to  infer  that  the 
plaintiff  could  not  be  the  lawful  administrator  in  Pennsylvania.  Such  a  plea 
will  not  stand  the  test  of  a  special  demurrer.  If  it  was  intended  by  this  plea 
to  set  up  that  the  defendant  was  the  first  and  only  rightful  administrator  of 
John  Wilkins,  and  that  the  debt  due  from  him  thereby  became  assets  in  his 
hands,  the  plea  is  defective  in  not  alleging  when  administration  was  granted 
to  the  plaintiff.  The  declaration  alleges  that  John  Wilkins  died  a  citizen  of 
Pennsylvania,  and,  from  anything  that  appears  to  the  contrary,  administra- 
tion might  have  been  granted  to  the  plaintiff  before  it  was  to  the  defendant. 

§  765.  A  plea  in  an  action  on  a  judgment  may  attack  the  operation  ofihs 
record^  hut  not  its  validity. 

The  simple  fact  that  administration  had  been  granted  to  the  defendant  in 
Mississippi  would  not  raise  any  question  with  respect  to  the  jurisdiction  of  the 
court,  and  if  it  furnished  any  matter  of  defense  on  the  merits  against  the  re- 
covery, on  the  ground  that  it  was  taking  out  of  his  hands  assets,  the  adminis- 
tion  of  which  belonged  to  him,  it  should  have  been  set  up  in  the  original  action. 
Nothing  appears  to  invalidate  the  judgment  upon  which  the  present  action  is 
founded.  The  cause  of  action  does  not  appear,  and  we  cannot  say  that  the 
subject-matter  was  not  within  the  jurisdiction  of  the  court  when  it  was  ren- 
dered, or  that  there  was  any  disability  in  the  plaintiff  to  sue  in  that  court,  or 
that  the  judgment  was  void  for  any  cause  whatever.  When  the  court  in 
which  the  judgment  is  rendered  has  not  jurisdiction  over  the  subject-matter 
of  the  suit,  or  when  the  judgment  is  absolutely  void,  this  may  be  pleaded  in 
bar,  or  may  in  some  cases  be  given  in  evidence  under  the  general  issue.  Bat 
the  general  rule  is  that  there  can  be  no  averment  in  pleading  against  the  va- 
lidity of  a  record,  though  there  may  be  against  its  operation.  And  it  is  upon 
this  ground  that  no  matter  of  defense  can  be  pleaded  in  such  case  which  ex- 
isted anterior  to  the  judgment.  Chitty,  Plead.,  481.  Hence  it  has  become  a 
settled  practice  in  declaring,  in  an  action  upon  a  judgment,  not  (as  formerly) 
to  set  out  in  the  declaration  the  whole  of  the  proceedings  in  the  former  suit, 
bat  only  to  allege  generally  that  the  plaintiff,  by  the  consideration  and  judg- 
ment of  that  court,  recovered  the  sum  mentioned  therein.     Chitty,  354. 

§  766.  In  an  action  of  debt  upon  ajudyinent  recovered  hy  the  plaintiff  as  ad- 
^ninisirator^  he  need  not  name  himself  ae  administrator  or  make  profert  of  his 
letters  of  administration. 

The  original  cause  of  action  having  passed  in  rem  judicatam^  how  far  the 
circumstance  that  the  defendant  had  taken  out  letters  of  administration  in 
Mississippi  would  have  availed  as  a  defense  against  a  recovery  of  the  original 
judgment  cannot  now  be  inquired  into.  It  should  have  been  set  up  in  the  for- 
mer suit.  But  if  the  first  administrator  acquired  a  right  to  this  debt  as  assets, 
and  that  matter  was  now  open  to  inquiry,  there  is  nothing  appearing  on  this 
record  to  show  that  the  defendant  had  acquirad  any  such  priority.  When  let- 
ters of  administration  were  taken  out  by  the  plaintiff  does  not  appear,  nor  was 
lie  bound  to  show  that  in  his  declaration.  He  was  not  bound  to  make  profert 
of  the  letters  of  administration.  This  was  so  decided  i^  ^^©  <^*^^  ®^  Crawford, 
Administrator  of  Hargrove,  v.  Whitall,  Doug.,  4/  iv.o\/^  ^    ^^  ^^  *^  action  of. 
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indebitatus  assumpsity  npon  a  judgment  recovered  by  the  plaintiff,  as  adminis- 
trator, against  the  defendant,  in  the  mayor's  court  at  Calcutta.  And  th^ 
declaration  alleged  that  the  defendant  was  indebted  to  the  plaintiff,  as  admin- 
istrator, in  the  sum  therein  mentioned,  which  had  been  adjudged  to  him  as 
administrator,  etc.  The  defendant  demurred  specially,  and  showed  for  cause 
that  there  was  no  profert  of  letters  of  administration.  But  the  court  said  this 
was  unnecessary,  because  in  this  action  (upon  the  judgment)  the  plaintiff  had 
no  occasion  to  describe  himself  as  administrator.  If  then  it  was  a  fact.,  and  of 
any  importance  in  deciding  the  legal  rights  of  the  parties  in  this  case,  that  ad- 
ministration- had  been  first  granted  to  the  defendant  in  Mississippi,  that  should 
hav^  been  alleged  in  the  plea,  and  no  objection  can  be  taken  to  the  declara- 
tion as  containing  the  first  fault  in  pleading. 

That  it  is  not  necessary,  in  cases  like  the  present,  for  the  plaintiff  to  name 
himself  as  administrator,  follows  as  matter  of  course  from  his  not  being  bound 
to  make  profert  of  his  letters  of  administration,  and  that  when  he  does  so 
name  himself  it  may  be  rejected  as  surplusage,  is  well  settled  by  numerous 
authorities.  In  the  case  of  Bonafous  v.  Walker,  2  Term  R.,  126,  it  was  ob- 
jected that  the  action  ought  to  have  been  brought  by  the  plaintiff  as  adminis- 
tratrix, because  the  judgment  on  which  the  party  had  been  committed  in 
execution  had  been  obtained  by  her  as  administratrix  of  her  husband.  But 
the  court  said  that  was  unnecessary,  for  the  instant  the  plaintiff  recovered  the 
judgment,  it  became  a  debt  due  her  on  record,  and  was  assets  in  her  hands, 
for  which  it  was  not  necessary  for  her  to  declare  as  administratrix.  See,  also, 
Ilob.,  301 ;  L.  Kay.,  1215.  The  case  of  Tallmadge,  Adm'r,etc.,  v.  Chappell  and 
others,  16  Mass.  K.,  71,  decided  in  the  supreme  judicial  court  of  Massachusetts,  is 
very  full  and  explicit  on  this  point.  The  plaintiff  declared  as  administrator,  etc., 
in  debt  upon  a  judgment  recovered  by  him  as  administrator  in  a  court  of  com- 
mon pleas  in  the  state  of  New  York.  The  defendant  pleaded  in  bar  that  the 
parties  at  the  time  of  rendering  the  judgment  were  all  inhabitants  of  the  state 
of  New  York,  and  that  the  plaintiff  was  appointed  administrator  in  that  state, 
and  had  not  been  so  appointed  in  Massachusetts.  To  which  plea  there  was  a 
demurrer  and  joinder,  and  the  court  held  the  plea  bad.  That  the  action,  being 
on  a  judgment  already  recovered  by  the  plaintiff,  it  might  have  been  brought  by 
him  in  his  own  name,  and  not  as  administrator.  For  the  debt  was  due  to  him, 
he  being  answerable  for  it  to  the  estate  of  the  intestate,  and  it  ought  to  be  con- 
sidered as  so  brought;  his  style  of  administrator  being  merely  descriptive,  and 
not  essential  to  his  right  of  recovery.  That  it  was  important  to  the  purposes 
of  justice  that  it  should  be  so;  for  an  administrater  appointed  in  Massachu- 
setts could  not  maintain  an  action  upon  this  judgment,  not  being  privy  to  it; 
nor  could  he  maintain  an  action  upon  the  original  contract,  for  the  defendants 
might  plead  in  bar  the  judgment  recovered  against  them  in  Kew  York.  The 
debt  sued  for  is,  in  truth,  due  to  the  plaintiff  in  his  personal  capacity,  and  he 
may  well  declare  that  the  debt  is  due  to  himself. 

If,  in  the  case  before  us,  the  judgment  is  considered  a  debt  due  to  the  plaint- 
iff in  his  personal  capacity,  it  is  totally  immaterial  whether  the  defendant  was 
or  was  not  administrator  of  John  Wilkins  in  the  state  of  Mississippi.  That 
could  not  in  any  manner  affect  the  rights  of  the  plaintiff.  The  plea,  therefore, 
tenders  an  immaterial  issue,  and  is  bad  on  demurrer.  In  whatever  light, 
therefore,  we  consider  this  plea,  whether  as  to  the  matter  itself  set  up,  or  to  the 
manner  in  which  it  is  pleaded,  it  cannot  be  sustained  as  a  bar  to  the  present 
action. 
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We  are  accordingly  of  opinion  that  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  sent  back  with  directions  to  allow  the  defend- 
ant to  plead  de  navoj  if  he  shall  elect  so  to  do. 

g  767.  Party  haiing  affirmatiye  of  issue  most  prove  it— Admissions  by  confession  and 
avoidance. — The  general  rule  of  pleading  is  that  when  an  issue  is  properly  joined  he  who 
asserts  the  affirmative  must  prove  it ;  and  if  a  defendant  by  his  plea  confesses  and  avoids 
the  count  he  admits  the  facts  stated  in  the  count.    Simonton  v.  Winter,  5  Pec,  140. 

§  768.  Pleas  in  bar,  tender,  etc.— Strict  rales  applied  to.— The  strict  doctrines  relative 
to  averments  in  pleading  have  been  applied  to  special  pleas  in  bar,  of  tender,  and  some  others 
of  a  peculiar  character,  depending  upon  their  own  particular  reasons.  Carroll  v.  Peake,  1 
Pet.,  la     • 

g  769.  Bight  to  plead  specially  in  bar. — The  option  to  file  the  general  issue  and  give 
notice  does  not  take  away  the  right  to  set  up  the  special  matter  in  a  plea.  Phillips  v.  Ck>m- 
stock,  4  McL.,  5^5. 

§  770.  Plea  to  merits  at  Imparlance  term  after  expiration  of  rnle.— A  defendant  was 
permitted  to  plead  any  issuable  plea  to  the  merits  at  the  imparlance  term,  although  the  rule 
to  plead  shall  have  expired.    Darnall  v,  Talbot,  3  Cr.  C.  C,  ^9. 

g  771.  Judgment  against  bad  declaration  cannot  be  pleaded  In  bar  against  another  dec- 
laration.—  A  judgment  that  a  declaration  is  bad  in  substance  (which  alone,  and  not  matter 
of  form,  is  the  ground  of  a  general  Tiemnrrer)  can  never  be  pleaded  as  a  bar  to  a  good  decla- 
ration for  the  same  cause  of  action.     Oilman  v.  Rives,  10  Pet.,  298. 

§  772.  Statute  of  limitations. —  Where  there  is  a  bar  under  the  statute  of  limitations  it 
should  be  pleaded.    Johnson  v.  United  States,  3  McL.,  89. 

g  773.  A  plea  of  the  statute  of  limitations  is  not  favored  in  law.    Heed  v,  Clark,  8  McL.,  480* 

g  774.  The  right  to  plead  the  statute  of  limitations,  like  any  other  defense,  does  not  depend 
on  the  pleasure  or  discretion  of  the  court.    Packet  Co.  v.  Sickles,  19  Wall.,  611. 

il  775.  Where  the  statute  of  limitations  has  run  against  a  judgment  it  may  be  pleaded  to  a 
aci.  fa,  to  revive  the  judgment.    Simpson  v.  Lassalle,  4  McL.,  352. 

§  776.  A  release,  the  statute  of  limitations  or  payment,  may  be  pleaded  to  an  action  on  a 
judgment  in  another  state.    Jacquette  v.  Hugunon,  2 McL,  129. 

g  777.  In  an  action  of  ejectment,  where  the  defendant  pleads  the  statute  of  limitations,  he 
must  connect  his  own  possession  with  the  adverse  possession  and  title  of  another  person 
which  is  set  up  as  a  defense.  Otherwise  the  plea  is  not  good.  Dos  well  v.  De  Le  Lanza,  20 
How.,  29. 

§  778.  If  there  be  two  counts  in  a  declaration,  and  the  statute  of  limitations  be  pleaded  to 
both,  it  is  not  necessary  that  it  should  be  supported  as  to  both ;  but  it  may  be  supported  as  to 
both  or  either.    Chew  v.  Baker,  4  Cr.  C.  C,  696. 

§  779.  Upon  the  plea  of  the  statute  of  limitations  the  plaintiff  cannot  avail  himself  of  the 
exception  in  favor  of  merchants*  accounts  without  stating  it  in  his  replication.  It  is  not  ad- 
miasible  in  evidence  upon  the  general  replication  to  the  plea.   Clarke  r.  May  field,  8  Cr.  C.  C,  858. 

§  780.  Neither  the  general  statute  of  limitations  oor  the  statute  of  limitations  of  ICassachu- 
setta  can  be  pleaded  in  bar  of  a  suit  instituted  by  the  United  States  against  an  executor  or 
administrator  in  the  federal  circuit  court    United  States  v.  Howe,  2  Mason,  811. 

§  781.  The  commencement  of  a  suit,  to  defeat  the  statute  of  limitations,  must  be  the  same 
suit  to  which  the  plea  is  pleaded.     Delaplaine  v,  Crowoinshield,  8  Mason,  329. 

g  782.  Where  the  statute  of  limitations  imposes  a  bar  upon  certain  species  of  contracts  after 
three  years,  and  upon  others  after  two  years,  and  the  plea  did  not  show  that  the  contract  in 
question  was  of  the  latter  class,  the  plea  was  bad.     Lyon  v.  Bertram,  20  How.,  149. 

g  78d.  The  statute  of  limitations  may  be  pleaded  on  the  first  day  of  the  term  next  after  of- 
fice judgment.    Mechanics'  Bank  of  Alexandria  r.  Lynn,  2  Cr.  C.  C,  246. 

g  784.  The  statute  of  limitations  must  be  pleaded  strictly  within  the  rule  day,  unless  the 
court,  for  good  cause  shown,  shall  permit  it  to  be  pleaded  afterward.  Union  Bank  v,  Eliaaon, 
2  Cr.  C.  C,  629. 

g  785.  Upon  re-instatement  of  a  cause  after  noDsuit,  the  court  will  not  permit  the  defendant 
to  plead  limitation,  unless  on  affidavit  showing  it  to  be  necessary  for  the  justice  of  the  case, 
liclver  V.  Moore,  1  Cr.  C.  C,  90. 

g  786.  The  court  permitted  the  statute  of  limitations  to  be  pleaded  to  an  action  of  trespass 
for  mesne  profits,  after  the  rule  day,  on  payment  of  all  antecedent  costs  and  a  continuance  of 
the  cause.    Marstellar  v,  McClean,  1  Cr.  C.  C,  550. 

g  787.  The  court  permftted  the  plea  of  limitations  to  be  ^\ed  after  the  rule  day,  upon  an 
affidavit  showing  it  to  be  a  fair  defense  under  the  circunistQ^^cea  of  the  case.  Beatty  o.  Van 
Kess,  2  Cr.  C.  C,  67. 
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§  788*  If  the  statute  of  limitations  be  pleaded  after  the  plea  day  without  leave  of  the  court, 
the  plea  will,  on  motion,  be  ordered  to  be  stricken  out.    Scott  v.  Xiewis,  2  Cr.  C.  C,  203. 

§  781).  Defendant  not  allowed  to  plead  statute  of  limitations  after  expiration  of  rule  to 
plead.    Bank  of  Columbia  t\  Hyatt,*  4  Cr.  C.  C,  88. 

§  790.  The  statute  of  limitations  may  be  pleaded  at  the  first  term  after  office  judgment,  it 
being  an  issuable  plea.     Morgan  v.  Evans,  2  Cr.  C.  C,  70. 

§  79L  If  the  plaintiffs  are  misnamed  in  the  title  of  the  cause  in  the  margin  of  a  plea  of 
limitations,  the  plea  is  bad  on  special  demurrer.     Bank  of  Columbia  v.  Jones,  2  Cr.  C.  C,  516. 

§  792.  Jastification. —  If  the  facts  stated  in  a  special  plea  do  not  amount  id  law  to  a  justi- 
fication, yet  if  issue  be  joined  thereon,  and  if  the  facts  be  proved  as  stated,  it  is  error  in  the 
judge  to  instruct  the  jury  that  the  facts  so  proved  do  not  in  law  maintain  the  issue  on  the 
part  of  the  defendant.     Otis  v.  Watkins,  9  Cr.,  339. 

§  793.  In  an  action  for  slander,  if  it  appears  from  the  plaintiff's  testimony  that  at  the  time 
of  Speaicing  the  words  the  defenJaut  named  his  author,  who  was  a  responsible  man,  the  de- 
fendant may  avail  himself  of  that  testimony,  without  pleading  the  matter  as  a  special  justifi- 
cation.    Hogau  r.  Brown,  1  Cr.  C.  C,  75. 

§  794.  A  plea  of  justification  to  a  declaration  for  libel  is  construed  most  strongly  against 
the  pleader.  Everything  must  be  precisely  alleged,  and  nothing  left  to  be  taken  by  intend- 
ment. By  charging  tlie  plaintiff  in  the  plea  by  tlie  use  of  the  words  of  the  original  libel 
defendant  does  not  necessarily  justify  himself,  as  in  the  libel  the  words  are  to  be  taken  In  tho 
sense  in  which  they  were  intended  by  the  author  to  be  understood,  while  in  the  plea  they  are 
to  be  taken  in  the  strongest  sense  against  the  defendant.     Kerr  v.  Force,  8  Cr.  C.  C,  8. 

§  795.  A  plea  of  justification  to  a  declaration  on  a  libel  must  be  as  broad  as  the  libel  itself, 
and  must  answer  all  the  material  allegations  of  the  declaration.  Smith  v.  Tribune  Co.,*  4 
Biss.,  477.   . 

§  796.  When  a  defendant  attempts  to  justify  by  several  pleas  covering  different  parts  of  the 
libel  as  set  out  in  the  declaration,  and  one  material  charge  in  the  libel  is  not  answered,  the 
justification  is  incomplete,  and  the  pleas  will  be  overruled  on  demurrer.    Ibid. 

g  797.  Every  plea  of  justification  to  a  declaration  for  libel  must  contain  one,  and  only  one, 
good  defense  to  all  that  it  professes  to  answer.  It  will  not  avail  defendant  to  make  in  his  plea 
various  charges  against  the  plaintiff,  similar  in  general  character  to  those  contained  in  the 
libel,  but  the  particular  charges  in  the  libel  must  be  justified.  Cook  v.  Tribune  Association,* 
5  Blatch.,  352. 

§  798.  In  a  plea  of  justification  by  a  marehal,  for  not  levying  an  execution  setting  forth  a 
remission  by  the  secretary  of  the  treasury  of  the  forfeiture  or  penalty  on  which  the  judg- 
ment was  obtained,  it  is  not  necessary  to  set  forth  the  statement  of  facts  upon  which  the  re- 
mission was  founded.    United  States  v.  Morris,  10  Wheat.,  246. 

§  799.  A  plea,  alleging  a  seizure  for  a  forfeiture  as  a  justification,  should  not  only  state  the 
facts  relied  on  to  .establish  the  forfeiture,  but  aver  that  thereby  the  property  became  and  was 
actually  forfeited,  and  was  seized  as  forfeited.    Gelston  v.  Uoyt,  3  Wheat.,  346. 

§  800.  Former  judgment.—  When  the  record  of  a  former  judgment  is  set  up  as  establish- 
ing some  collateral  fact  involved  in  a  subsequent  controversy,  it  must  be  pleaded  as  an  estop- 
pel  *,  and  such  a  pleading  must  be  framed  with  great  certainty,  as  it  cannot  be  aided  by  any 
intendment.  When,  however,  a  former  judgment  is  set  up  in  bar  of  an  action,  or  as  having 
determined  the  entire  merits  of  the  controversy,  it  is  not  required  to  be  pleaded  with  greater 
strictness  than  any  other  plea  in  bar.    Aurora  v.  West,*  7  Wall.,  82. 

§  801.  A  plea  of  a  foreign  judgment  must  contain  an  allegation  that  the  court  had  juris- 
diotion,  or  so  much  of  the  proceedings  must  be  spread  on  the  record  as  will  show  affirma- 
tively that  the  court  had  jurisdiction.     Burnham  v.  Webster,  Dav.«  236. 

§  802.  In  pleading  a  former  judgment  at  law  it  is  sufficient  to  say  that  the  cause  of  action 
was  the  same  or  identical  with  that  set  forth  in  the  complaint  in  the  new  action;  the  facts 
need  not  be  stated.*  Wythe  v.  City  of  Salem,*  4  Saw.,  91. 

g  803.  Where  a  plea  of  a  prior  suit  in  a  state  court  is  entered  in  a  suit  begun  in  a  federal 
court,  such  plea  must  show  jurisdiction  of  the  former  suit,  if  pending  in  a  court  not  under 
the  same  sovereignty.    White  v.  Whitman,  1  Curt.,  494. 

§  804.  Where  a  suit  is  founded  on  the  record  of  a  judgment,  in  which  the  court  has  juris- 
diction, no  errors  in  the  pleadings  can  be  considered ;  nor,  in  such  a  case,  can  nil  cM)et  be 
pleaded.    French  v.  Lafayette  Ins.  Co.,  5  McL.,  461. 

§  805.  In  pleading  the  judgment  or  decree  of  a  court  having  plenary  jurisdiction  of  the 
subject,  it  is  not  necessary  to  set  forth  the  proceedings  preliminary  to  such  judgment  or  de- 
cree; they  are  presumed.    Lathrop  v.  Stuart,  5  McL.,  107. 

§  806.  In  patent  suits. —  In  an  action  at  law  for  the  infringeni^nt  of  a  patent,  a  special 
plea  setting  up  a  license  under  the  patentee,  and  not  denying  the  validity  of  the  patent,  nor 
the  use  by  him  of  the  invention,  is  a  good  plea.    Day  v.  New  £ng.  Car  Spring  Co.,  3  Blatch.,  179. 
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§  807.  Where  the  defendant  in  a  patent  suit  pleaded  the  general  issue  and  special  pleas, 
and  also  gave  a  notice  of  special  matter  under  section  15  of  the  patent  act  of  July  4,  183& 
(5  U.  S.  Stat,  at  Large,  128),  and  the  matters  set  forth  in  the  special  pleas  were  those  of 
which  notice  might  have  been  given  under  said  section  15,  the  court,  on  plaintiff's  motion, 
struck  out  the  special  pleas,  with  costs.    Wilder  v.  Gayler,  1  Blatch.,  597. 

g  808.  Notice  must  be  given  of  the  several  matters  specified  in  section  15  of  the  patent  act 
of  July  4,  lb36  (5  U.  S.  Stat,  at  Large,  123),  if  they  are  relied  on  as  a  defense.  Tliey  cannot 
be  pleaded  specially.  There  may  be  grounds  of  defense  not  specified  in  section  15  whiclx 
might  be  set  up  in  bar  of  the  action  by  special  plea«    Ibid. 

g  800.  To  an  action  for  an  infringement  of  a  patent-right  a  plea  that  the  thing  claimed  to 
have  been  invented  was  in  use  and  for  sale  before  the  application  for  the  patent  is  demurra- 
ble unless  the  plea  aver  an  abandonment  or  that  such  sale  or  use  was  more  than  two  years 
before  the  application.    Root  v.  Ball,  4  McL.,  177. 

§  810.  The  defendant  in  a  patent  case  may  plead  a  special  plea  or  file  the  general  issue  with 
notice.     Ibid, 

§  811.  *'  Not  gnilty /within  three  years*'  is  a  good  plea  in  trover.  Barnard  v,  Tayloe,  5 
Cr.  C.  C,  403. 

§  Sli.  Non  assompsit  within  five  years  is  not  a  good  plea  to  an  action  of  assumpsit  upon 
a  promise  to  collect  money  and  account  for  it.    Gardner  v,  Peyton,  5  Cr.  C.  C,  5G1. 

§  813.  Time  as  bar  to  suit  on  note,  manner  of  pleading.—  A  plea  of  non  assumpsit  infra 
tresannos  is  not  a  good  plea  to  a  count  upon  a  promissory  note  payable  thirty  days  after  date. 
Ferris  v.  Williams,  1  Cr.  C.  C,  475. 

§  814.  In  an  action  against  the  indorser  of  a  promissory  note  payable  sixty  days  after  date, 
non  assumpsit  infra  tresannos  is  a  bad  plea  upon  a  general  demurrer;  it  ought  to  be  actio 
nonaccrevit.    Bank  of  Columbia  v.  Ott,  2  Cr.  C.  C,  575. 

§  815.  Upon  the  plea  of  **  no  rent  arrear  **  the  tenant  may  give  evidence  of  work  done 
and  goods  sold  and  delivered  to  the  Jaudlord  without  notice  of  set-ofT.  Fendall  v,  Billy,  1 
Or.  C/.  o.,  b7. 

g  810.  Upon  the  issue  of  '*  no  rent  arrear -^  the  plaintiff  in  replevin  will  not  be  permitted 
to  show  that  the  defendant  **  had  nothing  in  the  tenements."    White  v.  Cross,  2  Cr.  C.  C,  17. 

§  817.  On  plea  of  no  rent  arrear  in  replevin  the  whole  burden  of  proof  is  on  the  party 
pleading  it.     Hungerford  v.  Burr,  4  Cr.  C.  C,  849. 

g  818.  A  plea  of  no  rent  arrear  admits  the  demise  as  laid  in  the  avowry.  Greer  v.  Nourse, 
4  Cr.  C.  C,  527. 

g  819.  Fraud  consists  in  intention,  and  that  intention  is  a  fact  that  must  be  averred  in  a  plea 
of  fraud.     Moss  v.  Riddle,  5  Cr.,  851. 

g  820.  A  plea  of  fraud  generally  is  not  sufficient  to  admit  of  evidence  in  a  bankrupt  case, 
^here  the  bankrupt  had  been  engaged  in  an  extensive  commercial  business;  the  latter  is  en- 
titled to  notice  of  the  acts  which  are  alleged  to  be  fraudulent.  Lathrop  v,  Stewart,  0  McL., 
630. 

g  821.  In  replevin,  upon  the  issne  of  non  cppit,  proof  that  the  defendant  took  the  goods  as 
xnarshal  is  sufficient  proof  of  the  caption.    D'Wolf  v.  Harris,  4  Mason,  515. 

^  822.  In  an  action  of  replevin  a  plea  that  the  goods  were  not  the  property  of  the  plaintiff 
is  good  in  substance.     Dermott  v.  Wallach,  1  Black.  90. 

g  823.  Plea  of  former  recovery —  Nonsuit  as  bar.—  A  plea  is  not  valid  as  a  plea  of  former 
recovery  which  merely  sets  up  that  a  former  suit  was  brought  which  was  **  dismissed  agreed  ** 
or  disposed  of  in  any  way  which  would  be  equivalent  to  a  nonsuit.  If  there  was  any  agree- 
ment of  parties  at  the  time  which  would  bar  a  future  suit,  this  should  be  set  up  in  the  plea. 
Haldeman  v.  United  States,  1  Otto,  5S4. 

§  824.  Assumpsit  —  Plea  of  attachment  holding  debt,  held  imd.-— In  an  action  of  assump- 
git,  a  plea  that  before  this  action  the  present  defendant  had  sued  the  present  plaintiff  in  the 
state  court,  and  in  that  suit  had  attached  under  the  state  law  the  debt  now  sued  for,  that  that 
suit  had  been  removed  into  this  court,  where  it  was  now  pending,  and  that  the  attachment 
held  the  debt,  is  a  bad  plea  upon  demurrer.     New  Eng.  Screw  Co.  v,  Bliven,  3  Blatch.,  240. 

§825.  Court  of  claims  —  Right  of  United  States  to  plead  statute  of  limitations  in.— 
It  has  generally  been  supposed  that,  when  a  petition  is  presented  to  the  court  of  claims,  the 
United  States  occupy  the  position  of  an  ordinary  defendant  in  a  suit  at  law;  but  there  is  no 
reason  to  suppose  that  all  the  laws,  decisions  and  principles  which  regulate  dealings  between 
man  and  man  were  to  be  applied  to  the  United  States ;  that  they  might,  for  instance,  plead 
the  statute  of  limitations,  without  express  authority.    Todd  v.  United  States.*  Dev.,  175. 

g  826.  Plea  to  representative  character  of  plaintiff  may  be  pleaded  i\-ith  another  plea  in 
bar. —  A  plea  to  the  representative  character  of  the  plaintiff,  in  a  suit  brought  by  an  alleged 
administrator,  may  be  a  plea  in  bar  as  well  as  in  abateox^t^^  and,  therefore,  may  be  pleaded 
along  with  another  plea  in  bar  to  the  merits,  although  tU^  ^^q  luay  be  inconsistent.    If  there 
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were  only  one  plea,  and  that  was  to  the  merits,  the  representative  character  of  the  plaintiff 
would  be  admitted.  The  remedy  of  the  plaintiff  when  such  pleas  are  put  in  is  not  by  de- 
murrer, but  by  motion  to  strike  out  one  of  the  pleas,  or  for  the  defendent  to  elect  which  he 
will  abide  by.    Noonan  v.  Bradley,  9  Wall.,  894. 

§  827.  Paymaster's  bond,  action  on  for  not  acconnting  —  Plea  that  part  of  money  was 
stolen,  bad. —  In  an  action  on  the  official  bond  of  a  paymaster  for  not  accounting  to  the  gov- 
ernment for  the  moneys  received  by  him,  a  plea  that  a  part  of  the  money  to  be  accounted  for 
was  stolen,  without  a  tender  of  the  balance,  is  bad,  and  is  not  cured  by  going  to  issue  on  the 
question  of  the  theft.    United  States  v.  Dashiel,  4  Wall.,  182. 

8  828.  Usury  must  be  specially  pleaded  to  be  available  as  a  defense.  Cleveland  In&  Co. 
V,  Reed,  1  Biss.,  180. 

§  829.  Property  in  the  defendant  mnst  be  specially  pleaded,  and  cannot  be  given  in  evi- 
dence under  non  cepit,    Dickson  v,  Mathers,  Hemp.,  65. 

§  830.  The  party  pleading  a  record  with  a  prout  patet  proffers  that  issue,  and  it  is  incum- 
bent  on  him  to  maintain  it  literally,  and  this  as  well  where  the  averment  has  reference  to 
particulars  which  need  not  be  specifically  stated  upon  the  record  as  to  those  which  must  be 
stated.     Whitaker  v.  Bramson,  2  Paine,  209. 

§  831.  Plea  setting  np  forfeiture.— The  statute  of  1794,  prohibiting  the  fitting  out  any 
ship  for  the  service  of  any  foreign  prince  or  state,  to  cruise  against  the  subjects  of  any  other 
foreign  prince  or  state,  does  not  apply  to  any  new  government,  unless  it  has  been  acknowl- 
edged by  the  United  States  or  by  the  government  of  the  country  to  which  such  new  state  be- 
longed. And  a  plea  which  sets  up  a  forfeiture  under  that  act,  in  fitting  out  a  ship  to  cruise 
against  such  new  state,  must  aver  such  recognition  or  it  is  bad.  Gelston  v.  Hoyt,  3  Wheat., 
246. 

§  882.  Conversion  —  Justification  —  New  assignment.—- To  trespass  for  taking  and  detain- 
ing and  converting  property,  it  is  sufficient  to  plead  a  justification  of  the  taking  and  detention, 
and  if  the  plaintiff  relies  on  the  conversion  he  should  reply  it  by  way  of  new  assignment. 
Ibid. 

§  833.  Plea  of  neter  executrix. —  An  office  judgment  may  be  set  aside  on  the  plea  of 
"never  executrix."    Alexander  v.  West,  1  Or.  C.  C,  88. 

g  884.  Covenant  for  rent  —  Plea  ground-rent  unpaid.— To  an  action  of  covenant  for  rent 
the  defendant  cannot  plead  that  his  le&sor  had  not  paid  the  ground-rent  according  to  his 
covenant.    Gill  i\  Patton,  1  Or.  C.  C,  143.      . 

§  835.  To  arold  circuity  cf  action  a  corenant  may  be  pleaded  as  a  release ;  but  it  must 
be  a  covenant  between  those  parties  only ;  and  if  it  contains  no  words  of  release,  it  will  not 
be  construed  such,  unless  it  gives  the  covenantee  a  right  of  action  which  will  precisely  coun- 
tervail that  to  which  he  is  liable;  and  unless,  too,  it  was  the  intention  of  the  parties  that  the 
last  instrument  should  defeat  the  first.     Garnett  v.  Macon,  2  Marsh.,  185. 

§  836.  A  general  plea  of  pleueaUmlnistravit  may  be  good,  where  all  the  property  of  the 
intestate  has  been  exhausted  in  a  regular  course  of  administration.  But  if  exhausted  in  pay- 
ing debts,  without  notice  of  a  debt  Jiaving  a  legal  priority,  that  fact  should  be  speoiailj 
pleaded.    United  States  v.  Hoar,  2  Mason,  811. 

§887.  Justification  by  collector  for  detention  of  vesseL—If  a  collector  justify  the  de- 
tention of  a  vessel,  under  the  eleventh  section  of  the  embargo  law  of  the  X5.h  of  April, 
1808,  he  need  not  show  that  his  opinion  was  correct,  nor  that  he  used  reasonable  care  and 
diligence  in  ascertaining  the  facts  upon  which  his  opinion  was  formed.  It  is  sufficient  that 
he  honestly  entertained  the  opituon  upon  which  he  acted.    Otis  v.  Watkins,  9  Or.,  889. 

§888.  Suit  for  seaman's  wages,  defense,  misconduct  — Facts  coustitnting  mast  be 
pleaded. —  In  a  suit  for  wages,  or  for  a  share  in  a  whaling  voyage,  if  the  defense  sets  up  mis- 
conduct there  must  be  a  special  allegation  of  the  facts,  with  due  certainty  of  time,  place 
and  other  circumstances:  otherwise  the  court  will  reject  it.  Loose  allegations  of  general 
misconduct  are  insufficient.     Macomber  v.  Thompson,  1  Sumn.,  834. 

§839.  Outstanding  judgments  cannot  be  given  in  evideuce  on  plene  administrarlt,  but 
must  be  specially  pleaded.    Hines  v.  Craig,  1  Cr.  C.  C,  840. 

§  840.  Insolvency,  answer  to  averment  ef.-— A  plea  that  the  maker  of  a  note  had,  at  the 
date  of  the  writ,  goods  and  chattels  to  a  greater  amount  than  the  plaintiff's  claim,  is  no  an- 
swer to  an  averment  of  insolvency.    Janney  r.  Geiger,  1  Cr.  C.  C,  547. 

§  841.  A  plea  of  the  statute  of  gaming  to  a  promissory  note  is  substantially  defective  in 
not  stating  what  debt  or  judgment  the  note  was  given  to  secure;  by  what  court  the  judgment 
was  rendered,  and  the  names  of  the  persons  who  won  and  lost  the  money.  Welford  v,  GiJ- 
ham,  3Cr.  C.  C,  556. 

§  842.  Justification  for  distress  made.—  When  a  party  who  has  made  a  distress  comes  to 
answer  for  it  he  may  justify  in  different  rights,  by  several  avowries,  and  thus  bring  each. 
right  distinctly  before  the  court.    Boss  v.  Holtzman,  8  Cr.  C.  C,  391. 
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8  84S.  Upon  a  plea  of  '*  payment  '*  to  a  declaration  on  a  single  bill  it  is  not  necessary  to 
produce  in  evidence  the  single  bill.  The  plea  admits  its  execution  and  that  it  is  truly  stated 
in  the  declaration.    Turner  v.  White,  4  Cr.  C.  a,  465. 

§  844.  Plea  of  ^*iio  assets"  by  administrator  in  suit  instituted  against  his  intestate.— 
If,  after  verdict  and  before  judgment,  the  defendant  die,  and  his  administrator  become  a 
party  to  the  suit  and  judgment  pass  against  him,  and  execution  issue  thereon  and  be  returned 
unsatisfied,  on  scire  facias  against  the  administrator  he  may  well  plead  no  assets  or  insolvency, 
for  he  had  no  time  to  plead  such  plea  in  the  original  suit    Hatch  v.  Eustis,  1  QalL,  160. 

g  845.  Burden  of  proof. —  A  plea  of  another  action  pending  is  an  affirmative  plea,  and 
casts  the  onus  probandi  on  the  party  pleading  it,  and  the  proof  to  sustain  it  must  be  record 
evidence.    Fowler  v,  Byrd,  Hemp.,  218. 

§84^  Jvatifleation  under  warrant  must  be  specially  pleaded.— lu  trespass  any  matter 
done  by  virtue  of  a  warrant  must  be  specially  pleaded.    Martin  v.  Clark,  Hemp.,  259. 

§  847.  Peremptory  exeeptlons.— Under  the  practice  of  Louisiana  peremptory  exceptions 
must  be  considered  as  specially  pleaded  when  they  are  set  forth  in  writing,  in  a  specifio  or 
detailed  form,  and  judgment  prayed  on  them.     Phillips  v.  Preston,  5  How.,  278. 

§848.  Surrender  of  goods  by  elerlL  of  court  without  taking  bond  —  Jnstlflcation.— 
Where  a  clerk  of  court  was  sued  upon  his  official  bond,  and  the  breach  alleged  was  that  he 
had  surrendered  certain  goods  without  taking  a  bond  with  good  and  sufficient  securities,  and 
the  plea  was  that  the  bond  which  had  been  taken  was  assigned  to  the  plaint i£fs,  who  had 
brought  suit,  and  received  large  sums  of  money  in  discharge  of  the  bond,  this  plea  was  suf- 
ficient, and  a  demurrer  to  it  was  properly  overruled.     Bevins  v.  Ramsey,  15  How.,  179. 

g  849.  A  plea  that  a  note  had  been  assigned  should  be  supported  by  some  proof  that  the 
right  was  in  the  assignee.    Conant  v.  Wills,  1  McL.,  427. 

§  850.  Note  for  land  —  No  title  in  vendor  may  be  pleaded  in  suit  on.—  Where  the  defend- 
ants gave  their  note  for  a  tract  of  land  which  belonged  to  the  United  States,  and  to  which  the 
plaintiff  could  have  no  title,  the  defendants  may  plead  the  fact  to  an  action  on  the  note. 
Scudder  v.  Andrews,  2  McL.,  461. 

§  861.  Plea  of  another  suit  pending. —  To  make  the  plea  of  the  pendency  of  another  suit 
effectual  it  muse  show  that  the  court  where  the  suit  is  pending  has  jurisdiction.  Ex  parte 
Balch,  3  McL.,  221. 

g8o2.  Bankruptcy —  Jurisdictional  facts  must  be  pleaded.— Certain  things  are  required 
to  give  jurisdiction  to  a  proceeding  in  bankruptcy,  and  all  these  must  appear  in  the  plea. 
Ibid. 

^  858.  Bankruptcy  should  be  pleaded  at  law  and  in  equity.    Fellows  v.  Hall,  8  McL.,  281. 

§  854.  Assnmpsit  —  Former  recovery.—  In  an  action  of  assumpsit  or  on  the  case  the  de- 
fendant is  not  bound  to  plead  a  former  recovery,  and  may  give  it  in  evidence.  Lonsdale  t;. 
Brown,  4  Wash.,  86. 

§855.  Tort  action  against  consul- Justification  InsnlHeient.- In  an  action  of  tort  to 
recover  the  value  of  certain  chattels,  a  plea  that  defendant  was  United  States  consul  in  Egypt, 
and  that  in  the  exercise  of  his  functions  in  accordance  with  the  laws  of  nations  and  the  stat- 
utes of  the  United  States  he  had  attached  the  goods  sued  for  at  suit  of  another,  is  bad  on 
fi^eneral  demurrer  for  not  setting  up  the  laws  or  usages  on  which  his  jurisdiction  depended. 
Dainese  v.  Hale,  1  Otto,  18. 

§  856.  A  plea  of  general  performance,  to  an  assignment  of  a  special  breach,  tenders  no 
Issne  and  is  bad.  So  held  in  an  action  upon  a  charter-party  by  the  terms  of  which  plaintiff 
-was  to  be  paid  certain  specified  sums  at  particular  times.  Declaration  averred  that  defend- 
ant had  chartered  the  ship,  that  the  ship  was  lost  during  the  voyage,  and  that  a  large  sum  of 
money  was  at  that  time  due  the  plaintiff  for  its  hire.  Plea  craved  oyer  of  the  charter-part3% 
and  averred  that  defendant  had  paid  plaintiff  all  sums  due  and  payable  by  the  terms  thereof. 
Simonton  v.  Winter,*  5  Pet.,  141. 

§  857.  Such  a  plea,  when  held  by  the  court  to  be  bad,  is  a  nullity  and  cannot  be  considered 
as  an  admission  of  the  cause  of  action.    Ibid. 

§  858.  Declaration  on  bond  alleged  specific  breaches  —  Plea  alleged  performance  of  all 
eonditions,  etc.—  To  a  declaration  in  debt  upon  a  replevin  bond,  setting  forth  the  condition 
ADd  the  breaches,  by  not  prosecuting  the  writ  of  replevin  to  effect,  and  by  not  returning 
the  property,  and  by  not  paying  the  damages  and  costs,  a  plea  that  the  defendant  hath  per- 
formed, etc.,  all  and  singular  the  matters  and  things  in  the  said  condition  mentioned,  which 
tie  according  to  the  force,  form  and  effect  of  the  same  condition  ought  to  have  observed, 
performed,  etc.,  is  bad  upon  general  demurrer.    Lenox  v.  Gorman,  5  Cr.  C.  C,  681. 

§  859.  Matters  in  avoidance  of  a  deed  must  be  pleaded.  Qreathouse  v.  Dunlap,  8  McL.» 
808. 

§  SM.  Every  plea  in  discharge  or  avoidance  of  a  bond  ahould  state  particularly  the  mat- 
ters of  discharge  or  avoidance.    Ibid. 
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§§861-874*  PLEADING.— AT  LAW. 

§  861 .  Salt  by  asBlgnee  of  "  single  bill  **  —  Obligee^s  fraud  pleaded  bj  obligor  —  Alabama 
practice. —  In  Alabama,  where  the  obligor  of  a  **8iDgle  bill  '*  —  a  seated  instrument  —  was  aued 
by  an  assignee,  and  pleaded  that  such  bill  was  given  for  the  purchase  of  horses,  which  were 
not  as  sound  nor  of  as  high  a  pedigree  as  had  been  represented  by  the  seller,  such  plea  was 
admissible.    Withers  v.  Green,  9  How.,  213. 

§  862.  Action  on  embargo  bond  —  Plea  laden  with  a  negatiye  pregnant — In  an  action 
by  the  United  States  on  an  embargo  bond,  in  which  the  condition  was  that  defendant's  vessel 
should  not  touch  at  any  port  in  Great  Britain  or  I'Vance,  and  that  he  should  prove  within  six 
months  that  the  cargo  had  been  discharged  elsewhere,  a  plea  that  the  vessel  had  not  touched 
at  a  prohibited  port  ** during  said  voyage"  is  a  negative  pregnant  and  is  bad  in  substance. 
United  States  v.  Sawyer,*  1  Gall.,  88. 

g  868.  A  plea  in  the  above  case  that  defendant  had  furnished  a  certificate  of  the  discharge 
r.f  the  cargo  at  a  permitted  port,  but  that  it  had  been  objected  and  refused  by  the  collector  as 
informal,  is  bad  as  a  plea  of  performance.    Ibid. 

§  864.  Action  on  appeal  bond  — Plea  of  appeal  to  United  States  supreme  court— In  an 
action  on  a  bond  given  on  an  appeal  from  the  district  to  the  supreme  court  of  a  territory,  it 
is  not  sufficient  to  plead  that  defendant  had  carried  up  the  case  on  error  from  the  latter  court 
to  the  supreme  court  of  the  United  States,  and  had  filed  his  bond,  which  operated  as  a  miper* 
aedeas  of  the  judgment  of  the  territorial  court,  that  no  mandate  or  remittitur  had  boen  issued 
by  the  United  States  court,  and  tiiat  the  judgment  was  still  stayed  by  the  bond  and  super- 
sedean.  It  is  necessary  for  defendant  to  aver  distinctly  not  only  that  the  appeal  had  l>een 
taken,  but  that  it  had  been  perfected  and  is  still  pending.    Gillette  v.  BuUard,*  20  Wall.,  671. 

§  865.  Plea  of  payment  of  note  to  assignor  before  notice  of  assignment.—  In  an  action  on 
a  promissory  note;  brought  by  the  assicrnee,  a  plea  is  defective  which  alleges  that  defendant 
paid  the  note  to  the  assignor  before  notice  of  the  assignment,  without  an  allegation  that  the 
note  was  paid  before  it  was  due  or  before  it  was  assigned.     Patterson  v,  Atherton,*  8  McL.,  147. 

§  866.  In  the  above  action  a  plea  is  defective  which  alleges  that  defendant  before  notice  of 
the  assignment  paid  a  certain  sum  to  the  assignor,  and,  before  suit,  the  remainder  to  the 
plaintiff,  without  an  allegation  that  plaintiff  accepted  the  sum  in  discharge  of  the  note. 
Ibid. 

g  867.  Plea  of  insolvency  by  administrator.— To  a  declaration  in  debt  against  an  admm- 
istrator,  a  plea  that  the  estate  is  insolvent  does  not  set  up  a  defense  to  the  action.  Peyatte  v. 
English,*  Hemp.,  24. 

g  868.  Replevin  against  sheriff  —  Pleas  by  plaintiff  repelling  jostifleation,  held  bad.— 
A  sheriff,  sued  in  replevin,  avowed  and  justified  under  two  writs  of  attachment  covering  the 
same  property  in  question,  one  of  the  writs  being  against  the  plaintiff  in  replevin  and  the 
other  against  a  third  party.  To  this  avowry  the  plaintiff  pleaded  the  following  pleas,  all  of 
which  were  held  bad  as  not  repelling  the  justification:  1.  Payment  to  the  plaintiff  in  attach- 
ment without  allegation  of  notice  to  the  sheriff,  or  a  discontinuance.  2.  Accord  with  plaint- 
iff in  attachment  without  discontinuance  or  notice.  3.  Discontinuance  after  institution  of 
the  replevin  suit.  4.  That  when  the  goods  were  attached  as  property  of  plaintiff  they  were 
in  possession  of  the  sheriff  under  an  attachment  against  a  third  person.  5.  That  the  goods 
were  the  property  of  plaintiff  and  not  of  the  third  person,  without  showing  that  plaintiff  had 
disembarrassed  his  own  case  of  the  attachment  against  himself.  Livingstone  v.  Smith,*  5 
Pet,  90. 

§  869.  Action  on  note  given  for  goods  —  Plea,  goods  of  no  value.— A  plea  to  an  action  on 
a  note  given  for  the  consideration,  which  avers  that  the  goods  purchased  are  of  no  value  to 
defendant,  is  not  good.     Christy  v,  Cummins,  8  McL.,  880. 

§  870.  Seizin  of  the  vendor.—  In  a  plea  of  a  purchase  for  a  raluable  consideration  with- 
out notice  of  the  plaintifTs  title,  it  is  necessary  to  aver  that  the  person  who  conveyed  was 
seized,  or  pretended  to  be  seized,  at  the  time  when  he  en^cuted  the  purchase  deeds.  Flagg  z\ 
Mann,  2  Sumn.,  486. 

g  871.  Want  of  consideration,  on  general  principles,  cannot  be  pleaded  to  a  bond;  nor 
fraud,  except  to  the  execution  of  the  instrument.  But  under  the  statute  of  Ohio,  both  of 
these  defenses  to  a  sealed  instrument  may  be  made.    Greathouse  v.  Dunlap,  8  McL.,  803. 

^  872.  To  talLC  advantage  of  the  statute  of  frauds  the  defendant  must  plead  it,  and  if  he 
does  not  the  statute  will  be  presumed  to  have  been  complied  with.    Lamb  v.  Starr,  Deady,  350. 

§  873.  Plea  of  ownership  bad  if  statement  shows  no  title.— While  a  simple  allegation  of 
ownership  in  the  defendant  may  be  a  good  plea  to  an  action  to  recover  possession  of  land,  it 
becomes  bad  if  it  is  coupled  with  a  statement  of  his  title,  showing  that  the  alleged  ownership 
does  not  exist.     Wythe  v,  Myers,  8  Saw.,  595. 

§  874.  Plea  in  detinue  must  deny  special  property  in  plaintiiT.— A  plea  in  detinue  which 
merely  sets  up  a  general  property  in  the  defendant  and  does  not  exclude  or  deny  a  special 
property  in  the  plaintiff,  with  right  of  possession,  is  bad.    £lgee  v,  Lovell,  1  Woolw.,  103. 
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PLEA.— PUIS  DARREIN  CONTINUANCE.  .  §§875-880. 

§875.  Allegation  of  seizin— Insnfficient  plea  denying  plaintiiTs  title-— SI  atnte  of  lim- 
itations —  Texas  practice. —  In  Texas  the  tecboical  forms  of  pleading,  fixed  by  the  common 
law,  are  dispensed  with,  but  the  prinoiples  which  regulate  the  merits  of  a  trial  by  ejectment 
and  the  substance  of  a  plea  of  title  to  such  an  action  are  preserved.  Christy  t«.  Scott,  14 
How.,  282. 

§  876.  Therefore,  where  the  plaintiff  filed  a  petition  that  he  was  seized  in  his  demesne  as  of 
fee  of  land  from  which  the  defendant  had  ejected  him,  and  defendant  pleaded  that  if  the 
plaintiff  had  any  paper  title  it  was  under  a  certain  grant  which  was  not  valid,  this  plea  was 
bad.  So  also  was  a  plea  denying  the  right  of  the  plaintiff  to  receive  his  title  because  he  ^as 
not  then  a  citizen  of  Texas.  So  also  where,  under  a  plea  of  the  statute  of  limitations,  the 
defendant  claimed  certain  land  by  metes  and  bounds,  and  disclaimed  all  not  included  within 
them;  there  was  nothing  to  show  that  the  land  so  included  was  part  of  the  land  claimed  by 
the  plaintiff.  And  lastly,  where  the  plea  was  in  substance  that  the  plaintiff  had  no  good 
title  against  Texas,  no  title  in  the  defendant  being  shown.  For  the  action  may  have  been 
maintainable  although  the  true  title  was  not  in  the  plaintiff.    Ibid, 

§  877.  Plea  of  payment. —  B.,  in  Philadelphia,  agreed  to  pay  A.'s  agent  one  hundred  and 
seventy  thousand  guilders,  in  Amsterdam,  on  March  1st;  and  if  he  should  fail  so  to  do,  then 
to  repay  to  A.  the  value  of  the  said  guilders  at  the  rate  of  exchange  current  in  Philadelpl)ia 
at  the  time  demand  of  payment  is  made,  together  with  the  damages  at  twenty  per  cent,  in 
the  same  manner  as  if  bills  of  exchange  had  been  drawn  for  the  said  sum,  and  they  had  been 
returned  protested  for  non-payment,  and  lawful  interest  for  any  delay  of  payment  which 
may  taice  place  after  the  demand.  B.  paid  the  one  hundred  and  seventy  thousand  guilders, 
in  Amsterdam,  to  the  agent  of  A  on  the  13th  of  May  instead  of  the  1st  of  March.  A.  is  not 
entitled  to  the  twenty  per  cent,  damages,  but  may,  in  a  suit  on  the  bond  given  to  perform 
the  contract,  recover  interest  on  the  one  hundred  and  seventy  thousand  guilders  from  March 
1st  to  May  18th.  It  is  not  a  good  plea  for  the  defendants  to  say  that  they  paid  the  one 
hundred  and  seventy  thousand  guilders  to  A.*s  agent,  for  the  use  of  A.,  at  Amsterdam,  on 
May  Idth,  without  averring  it  to  be  the  whole  sum  then  due.  United  States  v.  Gurney, 
4  Cr.,  883. 

§  878.  Special  breach  assigned  —  Plea  of  general  performance  bad.—  Action  of  covenant 
on  a  charter-party,  by  which  the  owners  of  the  brig  James  Monroe  let  and  hired  her  to  the 
plaintiff  in  error  for  a  certain  time,  the  money  payable  for  the  hire  of  the  vessel  to  be  paid 
at  certain  periods,  and  under  circumstances  stated  in  the  charter-party.     After  some  time, 
and  after  the  vessel  had  earned  a  sum  of  money,  while  in  the  employment  of  the  charterer, 
she  was  lost  by  the  perils  of  the  sea.    The  declaration  set  out  the  covenants  and  averred  per- 
formance on  the  part  of  the  plaintiffs,  and  that  the  sum  of  $3,734.17  was  due  and  unpaid  upon 
the  charter-party.    The  defendant  pleaded  that  he  had  paid  to  the  plaintiffs  all  and  every 
such  sums  of  money  as  were  become  due  and  payable  from  him,  according  to  the  true  intent 
and  uneaning  of  the  articles  of  agreement.    On  the  trial  of  the  issue  upon  this  plea,  the  court, 
at  the  request  of  the  plaintiffs,  instructed  the  jury  that  the  plea  did  not  impose  any  obligation 
on  the  plaintiffs  to  prove  any  averment  iu  the  declaration,  but  that  the  whole  otitis  probandi, 
under  the  plea,  was  upon  the  defendant  to  prove  the  payment  stated  in  the  same,  as  the  plea 
admitted  the  demand  as  stated  in  the  declaration.    Held,  that  there  was  no  issue  properly 
joined.    The  breach  assigned  in  the  declaration  is  special  —  non-payment  of  a  certain  sum  of 
money  for  particular  and  specified  services  alleged  to  have  been  rendered.    The  plea  alleges 
generally  that  the  defendant  had  paid  all  that  was  ever  due  and  payable,  according  to  the 
tenor  of  the  agreement,  and  not  all  of  the  specified  sum.    This  does  not  meet  the  allegations 
in  the  declaration,  or  amount  to  an  admission  that  the  vessel  had  earned  the  sum  demanded ; 
and  there  was  error  in  the  court  in  instructing  the  jury  that  the  plaintiffs  were  not  bound  to 
prove  the  allegations  in  the  declaration.    Simonton  v.  Winter,  5  Pet.,  140, 


d.  Puis  Darrein  Continuance. 

SaMXABT  — Admits  cause  of  action,  g  879.—  Filed  as  of  rights  and  waives  prior  issues,  §  880. 

§  879.  Plea  puis  darrein  continuance  admits  the  plaintiff's  cause  of  action,  and  everything 
else  except  the  matter  contested  by  the  plea.     Wisdom  v,  Williams,  §  881. 

g  SSO,  A  plea  puis  darrein  continuance,  properly  pleaded  and  verified,  must  be  received  by 
the  court,  and  waives  all  prior  issues.    Spafford  v.  Woodruff,  §  882. 

£NoTE9.—  See  §§  883-890.] 
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881-884.  PLEADING.— AT  LAW. 

WISDOM  V.  WILLIAMS. 
(Circuit  Court  for  Arkansas:  Hempstead,  460.    1846.) 

§  881.  Efect  of  plea  puis  darrein  continuance. 

Opinion  of  the  Coukt. 

A  plea  puis  darrein  continuance  admits  the  plaintiff's  cause  of  action,  and 
even  if  the  plea  is  established  still  the  plaintiff  is  entitled  to  costs.  It  has  the 
effect  of  displacing  all  other  pleas  and  previous  defenses,  and  the  party  is 
obliged  to  stand  on  that  alone.  10  Wend.,  679;  1  Chitty,  PL,  441;  2  Pet., 
648;  Stephen,  PL,  81,83;  13  Pet.,  152;  Story,  PL,  53,  54.  By  operation  of 
law  the  previous  pleas  are  considered  as  stricken  from  the  record,  and  every- 
thing is  confessed  except  the  matter  contested  by  the  plea  puis  darrein  con- 
tinuance, 

SP AFFORD  t7.  WOODRUFF. 
(Circuit  Court  for  Michigan:  2  McLean,  191,  192.     1840.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  is  an  action  of  assumpsit  brought  against  the 
defendant  as  the  indorser  of  a  note.  The  general  issue  was  pleaded,  and, 
since  the  last  continuance,  a  \i\Qdi,pxds  darrein  continxcanc-e^  which  alleged  that 
this  action  is  brought  against  the  defendant  as  indorser  of  a  note,  on  which 
the  plaintiffs,  who  are  the  holders,  since  the  last  continuance  of  this  cause,  ob- 
tained a  judgment  against  the  maker  and  the  first  indorser,  and  that  they 
gave  time  to  the  defendant,  which  operates  as  a  release  to  the  defendant  in 
this  action.  This  plea  is  sworn  to,  as  the  rule  of  the  court  requires.  And  a 
motion  is  now  made  to  set  aside  this  plea  by  plaintiffs'  attorney  on  the  ground 
that  it  is  irregular  and  a  nullity. 

§  882.  Requisites  and  effect  of  plea  puis  darrein  continuance. 

Great  certaint}^  is  required  in  pleas  of  this  description.  The  plea  may  be 
in  abatement,  or  in  bar  of  the  action,  and  the  matter  of  defense  must  be  spe- 
cifically stated,  and  the  time  it  arose.  In  these  respects  the  present  plea  is 
not  defective,  and  it  is  verified  by  aflSdavit.  Under  such  circumstances  it  is 
said  the  court  cannot  set  the  plea  aside  on  motion,  but  are  bound  to  receive  it. 
Bro.  Abr.,  Continuance,  PL,  5,  41 ;  Jenk.,  160 ;  Prince  t;.  Nicholson,  5  Taant., 
383 ;  Lovell  v.  Eastaff,  3  Term  R,  564. 

The  interposition  of  this  plea  waives  all  prior  issues;  nor  can  the  plaintiff, 
afterwards,  proceed  thereon.  1  Chitty,  PL  (ed.  1837),  697;  1  Salk.,  168;  2 
Strange,  1105;  5  Taunt.,  333.  The  matter  set  up  in  this  plea,  so  far  from 
appearing  to  be  fraudulent  or  evasive,  presents  a  serious  question;  and  the 
facts  should  either  be  traversed  by  a  replication,  or  admitted  by  a  demurrer. 
The  motion  is  therefore  overruled. 

§  883.  Matters  of  defense  arising^  after  commeneement  of  suit  —  Before  or  after  issue 
joined. —  The  rule  is  that,  when  matter  of  defense  has  arisen  after  the  commencement  of  a 
suit,  it  cannot  be  pleaded  in  bar  of  the  action  generaUj ;  but  must,  when  it  has  arisen  before 
the  plea  or  continuance,  be  pleaded  as  to  the  further  maintenance  of  the  suit,  and  when  it 
has  arisen  after  issue  joined,  puia  darrein  continuance,    Yeaton  v.  Lynn,  5  Pet.,  224. 

g  884.  DisabUitj  of  plaintiff  occarrinff  duringr  pendency  of  snit.— A  distinction  is  made 
between  an  action  brought  by  a  person  who  has  no  right  to  sue,  and  an  action  brought  by  a 
person  capable  of  suing  at  the  time,  but  who  becomes  incapable  while  it  is  depeudinfi:.  In 
the  first  case  the  plaintiff  may  be  nonsuited  at  the  trial;  in  the  last  the  disability  must  be 
pleaded.    IbicL 
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PLEA.— DILATORY  PLEAS.  S§  885-8W, 


§885.  How  far  a  waiyer  of  preGediiig>  pleas.— At  common  law  any  matter  of  defense 
arising  after  a  plea  was  pleaded  as  a  matter  arising  puis  darrein  continuance,  and  might  be 
either  in  abatement  or  bar  of  the  action;  but  in  either  case  such  plea  was  a  waiver  of  any 
plea  or  defense  which  preceded  it,  at  least  when  the  former  was  inconsistent  with  the  latter. 
EUiott  V.  Teal,  5  Saw.,  188. 

g  886w  It  seems  that  a  plea  of  puis  darrein  continuance  is  considered  as  a  waiver  of  all 
previous  pleas;  and  the  cause  of  action  is  admitted  to  the  same  extent  as  if  no  other  defense 
had  been  urged  than  that  contained  in  the  plea.    Wallace  v,  McConnell,  13  Pet.,  136. 

§  887.  Judgment  on. —  If  matter  in  abatement  is  pleaded  puis  darrein  continuance^  the 
judgment,  if  against  the  defendant,  is  peremptory.     Renner  v.  Marshall,  1  Wheat.,  215. 

§  888.  Accord  and  satisfaction  —  Waiver. —  After  the  commencement  of  a  suit  and  issue 
formed,  a  party,  to  avail  himself  of  accord  and  satisfaction  occurring  afterwards,  must  spe- 
cially plead  puis  darrein  continuancBi,  and  establish  it  by  evidence  if  disputed,  and  pleading 
puis  darrein  continuance  waives  all  previous  defenses.     Good  v.  Davis,*  Hemp.,  16. 

g  889.  Man^amns— Resignation  — Plea  puis  darrein.— To  a  tnandamus- to  compel  a 
township  clerk  to  fulfill  an  official  duty,  resignation  before  service  of  process  was  averred  in 
the  answer,  and  the  appointment  of  a  successor  was  offered  in  evidence,  but  was  held  inad- 
missible unless  set  up  by  a  plea  puts  darrein  contintuince,  or  its  equivalent.  Thompson  v. 
United  States,  18  Otto,  480. 

§  890.  Foreign  attachment  commenced  in  state  court  after  commencement  of  suit  can« 
not  be  pleaded  puis  darrein.— An  action  nas  instituted  on  a  promissory  note  against  the 
drawer,  by  which  the  drawer  promised  to  pay  at  the  ofBce  of  discount  and  deposit  of  the 
Bank  of  the  United  States  at  Nashville,  three  years  after  date,  $4,080.  In  the  declaration, 
i07bich  set  out  the  note  according  to  its  terms,  and  alleged  the  promise  to  pay  according  to  the 
tenor  of  the  note,  there  was  no  averment  that  the  note  was  presented  at  the  bank,  or  demand 
of  payment  made  there.  The  defendant  pleaded  payment  and  satisfaction  of  the  note, 
and  issue  was  thereon  joined.  At  the  succeeding  term  the  defendant  interposed  a  plea  of 
puis  darrein  continuance,  stating  that  $4,204,  part  of  the  amount  of  the  note,  had  been  at- 
tached by  B.  and  W.  in  a  state  court  of  Alabama,  under  the  attachment  laws  of  the  state, 
and  a  judgment  had  been  obtained  against  him  for  $4,204  and  costs,  with  a  stay  of  proceed- 
ings until  the  further  proceedings  in  the  case,  which  remains  undetermined.  A  demurrer  to 
this  plea  was  sustained,  and  judgment  given  for  the  plaintiff  for  $679,  the  residue  of  the  note 
beyond  the  amount  attached,  and  a  final  judgment  for  the  whole  amount  of  the  note.  Heid, 
that  there  was  no  error  in  the  judgment  of  the  federal  court.  Wallace  v,  McConnell,  13 
Pet.,  186. 

e.  Dilatory  Pleas. 

SUMHARY  —  Want  of  jurisdiction  not  apparent  on  the  record  to  be  taken  by  plea  in  abatement, 
gg  891,  892. —  Demurrer  for  want  of  jurisdiction  not  a  waiver  of  right  to  plead  in  abate^ 
ment  to  declaration  after  amendment,  §  893. 

§  801.  An  objection  for  a  want  of  jurisdiction  not  apparent  on  the  record  must  be  taken 
by  plea  in  abatement,  and  this  plea  is  waived  if  a  plea  in  bar  be  filed  at  the  same  time.  Evans 
V.  Davenport,  g§  894,  895. 

§  892.  A  plea  in  abatement  on  account  of  the  citizenship  of  defendant  must  aver  his  citi- 
zenship and  not  merely  his  residence.    Ibid, 

§  898.  By  filing  a  demurrer  for  want  of  jurisdiction  defendant  does  not  waive  his  right  to 
plead  in  abatement  to  an  amended  declaration  subsequently  filed  in  the  same  case,  Donald- 
son V.  Hazen,  §§  896,  897. 

[Notes.—  See  §§  898-945.] 

EVANS  V.  DAVENPORT. 
(Circnit  Court  for  Michigan:  4  McLean,  574-576.    1819.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  is  a  declaration  in  ejectment,  under  the  forms 
provided  by  a  statute  of  the  state.  The  defendant  first  pleads  the  general 
issue.  2d.  To  the  jurisdiction  of  the  court,  alleging  the  defendant  to  be  a 
resident  of  Kew  York,  instead  of  Michigan.    Au^  the  plaintiff  demurs  for 
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irregularity  in  the  order  of  pleading.  The  declaration  alleges  the  plaintiff 
to  be  a  citizen  of  New  York  and  the  defendant  to  be  a  citizen  of  the  state  of 
Michigan.  * 

It  is  contended  that  the  facts  stated  in  the  plea  are  conclusive  against  the 
jurisdiction  of  the  court.  The  plea  denies  a  material  averment  in  the  declara- 
tion, which  can  only  be  traversed  by  special  plea.  And  it  can  make  no  differ- 
ence that  another  plea  taking  issue  generally  is  on  record  first.  The  pleas  are 
filed  simultaneously;  both  are  good,  it  is  contended,  as  pleas  in  bar.  And  it  is 
further  urged  that  a  want  of  jurisdiction  in  a  court  of  special  and  limited  juris- 
diction may  be  shown  at  any  stage  of  the  caus^.  A  plea  in  abatement  should 
give  the  plaintiff  a  better  writ.  But  in  this  case,  if  the  facts  be  true  as  stated, 
they  show  that  this  court  can  exercise  no  jurisdiction  in  the  case. 

§  894,  Wa7it  of  jurisdiction^  not  apparent  on  the  record^  must  he  objected  to 
hy  plea  in  abatement^  and  this  is  waived  if  filed-  with  another  plea. 

This  court  follows  the  rules  of  the  common  law,  which  requires  that  the  ju- 
risdiction of  the  court  shall  first  be  pleaded.  And  it  is  well  established  (1  Chitt. 
Pleadings,  440),  to  file  any  other  plea  is  a  waiver  of  the  want  of  jurisdiction 
of  the  court.  From  the  face  of  the  declaration  it  appears  that  there  is  juris- 
diction on  the  ground  of  the  parties  being  citizens  of  different  states,  the 
plaintiff  being  stated  to  be  a  citizen  of  New  York  and  the  defendant  a  citizen 
of  Michigan. 

It  was  laid  down  by  Mr.  Justice  .Washington,  in  his  reports,  that  a  want  of 
jurisdiction  may  be  taken  advantage  of  at  any  time  in  the  progress  of  the 
cause;  and  it  was  held  at  one  time  that  as  the  averment  of  citizenship,  in  the 
declaration,  was  a  material  one,  it  was  denied  by  the  general  issue,  and  thfe 
plaintiff  was  bound  to  prove  it  on  the  trial.  But  these  decisions  have  long 
since  been  overruled,  and  the  settled  practice  now  is  to  require  a  plea  to  the 
jurisdiction  where  there  is  no  want  of  jurisdiction  apparent  upon  the  face  of 
the  declaration.  Where  this  averment  of  citizenship  is  omitted  in  the  declara- 
tion, advantage  may  be  taken  of  it  in  a  motion  to  arrest  the  judgment  or  by  a 
writ  of  error. 

The  circuit  courts  of  the  United  States,  though  exercising  a  limited  jurisdic- 
tion, yet  are  not  inferior  courts,  which  must  show  in  their  proceedings  juris- 
diction, or  their  judgments  will  be  nullities.  This  is  not  the  case  with  the 
judgments  of  the  circuit  court,  although  the  citizenship  does  not  appear  in  the 
proceedings.  Their  judgments  are  valid  until  reversed.  The  order  of  plead- 
ing by  the  common  law  is  founded  in  good  sense  and  practical  convenience. 
If  the  plea  to  the  jurisdiction  be  sustained,  there  is  an  end  to  the  cause  on  the 
state  of  the  pleadings,  and  this  necessarily  arrests  the  further  progress  of  the 
case.  And  this  plea  should  always  be  the  first  pleaded,  for  this  and  other 
considerations. 

§  895.  A  person  tnay  reside  in  one  state  and  yet  he  a  citizen  of  another. 

But  there  is  an  objection  to  this  plea  which  has  not  been  noted  in  the  argu- 
ment. It  avers  that  the  defendant  is  a  resident  of  New  York.  Now  the  plea 
may  be  true  and  yet  the  court  have  jurisdiction  of  the  case.  A  citizen  of 
Michigan  may  reside  in  New  York  for  any  length  of  time,  and  still  maintain 
his  citizenship  in  Michigan.  A  change  of  citizenship  from  one  state  to  another 
is  shown  by  the  acts  of  the  party.  If  he  refrains  from  exercising  the  rights 
of  a  citizen  in  the  state  where  he  resides,  and  claims  to  be  a  citizen  of  the  state 
he  left^  he  does  not  lose  his  citizenship  in  such  state.    We  suppose  that  the 
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attention  of  the  pleader  was  not  particularly  drawn  to  the  difference  between 
a  citizen  and  resident.  Leave  will  be  given  to  the  defendant  to  amend  his 
plea,  both  as  to  the  order  of  pleading  and  the  averment  of  the  plea. 

DONALDSON  v.  HAZEN. 
(Circuit  Court  for  Arkansas:  Hempstead,  423-425.     1840.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  action  of  debt  was  brought  by  the  plaintiff 
against  the  defendant  upon  three  promissory  notes  alleged  to  have  been  exe- 
cuted by  the  defendant  to  Laughlan  Donaldson  and  by  him  assigned  to  the 
plaintiff.  In  bis  declaration  the  plaintiff  failed  to  aver  the  citizenship  of  the 
assignor  of  the  notes,  and  at  the  last  term  of  this  court  the  defendant  filed  a 
general  demurrer  to  the  declaration,  which  was  sustained  by  thq  court,  on  the 
ground  that  the  plaintiff  had  failed  to  state  a  case  of  which  the  court  could 
take  cognizance.  The  plaintiff  then,  with  the  leave  of  the  court,  amended  his 
declaration  by  averring  L.  Donaldson  to  be  a  citizen  of  the  state  of  Kentucky. 
On  the  28th  of  October,  1839,  the  defendant  filed  a  plea  to  the  jurisdiction  of 
this  court,  averring  both  the  plaintiff  and  defendant  to  be  aliens.  The  plaintiff 
now  moves  the  court  to  strike  out  this  plea,  and  whether  the  motion  should 
be  sustained  is  the  only  question  now  to  be  considered. 

§  896.  Demun^er  for  want  of  juriadictioji  does  twt  adinit  jurisdiction. 

The  plaintiff  contends  that  the  defendant,  by  a  general  demurrer  to  his  dec- 
laration, has  waived  the  question  of  jurisdiction  and  is  no  longer  at  liberty  to 
raise  it  by  plea.  It  may  be  conceded  for  argument  that  if  the  demurrer  to 
the  original  declaration  did  not  reach  the  question  of  jurisdiction,  but  went 
only  to  the  merits  of  the  case,  that  even  to  the  amended  declaration  the  de- 
fendant would  not  be  permitted  to  file  a  plea  to  the  jurisdiction  of  the  court. 
But  this  would  not  help  the  case,  because  the  demurrer  was  sustained  on  the 
sole  ground  that  the  plaintiff  had  failed  to  state  a  case  in  his  declaration  of 
which  the  court  could  take  cognizance.  That  this  judgment  of  the  court 
upon  the  demurrer  was  in  accordance  with  the  well-settled  principles  of  law 
can  hardly  admit  of  a  doubt. 

It  is  settled  by  uniform  and  repeated  decisions  of  the  supreme  court  that  the 
facts  or  circumstances  upon  which  the  jurisdiction  over  the  case  depends  must 
be  set  forth  in  the  declaration.  Thus,  in  a  suit  between  an  alien  and  a  citizen, 
the  alienage  of  the  one  and  the  citizenship  of  the  other  must  be  stated.  Ilodg- 
sori  V.  Bowerbank,  5  Oranch,  303;  Jackson  v.  Tentyman,  2  Pet.,  136.  When 
the  suit  is  between  citizens  of  different  states,  the  citizenship  of  the  parties,  to 
show  not  only  that  they  are  citizens  of  different  states;  but  also  that  one  of 
them  is  a  citizen  of  the  state  where  the  suit  is  brought,  must  be  stated.  3  Dall., 
382;  1  Cranch,  343;  2  id.,  9,  126;  3  id.,  515;  5  id.,  57;  6  Wheat.,  450;. 
1  Peters,  238. 

And  in  a  suit  to  recover  the  contents  of  a  promissory  note,  or  other  chose 
in  action,  except  foreign  bills  of  exchange  and  debentures,  brought  by  an  as- 
signee of  such  note,  it  is  necessary  to  aver  that  the  original  promisee,  through 
whom  the  plaintiff  claims  to  recover,  is  an  alien  or  citizen  of  another  state,  as 
the  case  may  be,  so  as  to  show  that  he  also  might  have  maintained  the  action 
in  the  court  to  recover  such  contents.  *  Montalet  v,  Kurray,  4  Cranch,  46. 

And  when  the  want  of  jurisdiction  is  apparent  upon  the  face  of*  the  declara- 
tion by  reason  of  the  omission  of  a  statement  of  tVxo  i^^^  requisite  to  bring  the 

655  .  ^ 


g§  89  7-910.  PLEADma—  AT  LAW. 

case  within  the  cognizance  of  the  court,  it  is  well  settled  that  the  defendant 
may  take  advantage  of  such  omission,  either  by  motion,  at  any  time  before 
judgment,  to  dismiss  the  suit,  or  after  verdict  he  may  move  in  arrest  of  judg- 
ment, or  after  judgment  he  may  bring  a  writ  of  error  and  have  thd  judgment 
reversed.  4  Wash.,  624;  9  Wheat.,  537;  Pet.  C.  C,  431;  5  Cranch,  57;  1  id., 
343;  2  Pet,  136. 

If,  then,  the  omission  is  a  good  ground  to  arrest  the  judgment,  or  to  reverse 
it  on  a  writ  of  error,  it  can  admit  of  no  doubt  that  it  is  a  good  ground  of  de- 
murrer; for  no  principle  is  better  established  than  that  a  demurrer  will  reach 
every  defect  in  the  pleadings  which  would  be  fatal  on  a  motion  in  arrest  of 
judgment,  or  on  a  writ  of  error  to  reverse  the  judgment.  The  defendant,  then, 
by  demurring  to  the  original  declaration,  did  not  admit  the  jurisdiction  of  the 
court;  for  indeed  the  decision  upon  the  demurrer  was  given  upon  the  express 
ground  of  want  of  jurisdiction. 

§  897,  Demurrer  for  want  of  jurisdiction  does  not  waive  defendant's  right 
to  plead  in  abatement  to  an  amended  declaration. 

The  plaintiff  then  amended  his  declaration,  and  for  the  first  time  stated  a 
case  within  the  jurisdiction  of  the  court,  and  which  became,  as  it  were,  a  new 
case.  The  defendant  could  then  only  call  in  question  the  jurisdiction  of  the 
court  by  an  appropriate  plea,  traversing  the  facts  alleged  Jjy  the  plaintiff. 
Shall  the  defendant  be  precluded  from  filing  a  plea  denying  the  facts  upon 
which  the  jurisdiction  of  the  court  rests,  because  he  demurred  to  the  original 
declaration  on  the  ground  that  it  failed  to  state  a  case  within  the  cognizance 
of  the  court?  I  think  not.  Such  a  rule  would  l>e  unjust.  The  motion  to 
strike  out  the  defendant's  plea  to  the  jurisdiction  of  the  court  is  overruled. 

§  S9S.  Pleas  In  abatement,  not  beingr  reeelTed  with  favor,  require  the  greatest  aoenraey 

and  precision  in  their  form,  and  must  be  certain  to  every  intent,  and  are  not  amendable ;  they 
must  not  be  double.     Anonymous,  Hemp.,  215. 

§  899.  How  waived.— A  plea  in  bar  waives  all  pleas  and  the  right  to  plead  in  abatement. 
Railroad  Cq,  v.  Harris.  13  WaU.,  65. 

§  900.  The  right  to  plead  in  abatement  is  lost  by  pleading  to  the  merits.  Cook  u  Buniley, 
11  Wall.,  659. 

§  901.  It  is  a  stringent  and  unbending  rule  of  law  in  regard  to  dilatory  pleas  that  they  must 
be  pleaded  in  a  preliminary  stage  of  the  suit ;  and  if  a  plea  in  bar  has  been  filed  and  the  cause 
is  down  for  trial,  such  plea  in  bar  ca'hnot  be  withdrawn  to  allow  a  plea  in  abatement  to  be 
pleaded.     Yeatnian  v.  Henderson,*  1  Pittsb.,  20. 

§  902.  A  plea  in  abatement  must  be  pleaded  before  a  plea  in  bar;  for  if  they  are  pleaded  to- 
gether the  plea  in  abatement  will  be  held  to  be  waived.     Do  well  v.  Card  well,  4  Saw.,  217. 

§  903.  A  plea  in  abatement,  filed  in  connection  with  pleas  in  bar,  is  irregular.  Spencer  v, 
Lapsley,  20  How.,  264. 

g  904.  By  common  law  a  plea  in  abatement  is  overruled  by  a  plea  in  bar,  and  no  rule  of 
court  is  required  to  confirm  this  practice.     Fenwick  v.  Grimes,*  5  Cr.  C.  C,  608. 

§  905.  A  plea  in  abatement  not  on  oath  may  be  treated  as  a  nullity  and  set  aside.    Ibtd, 

§  906.  A  plea  in  abatement  that  there  are  other  defendants  not  taken  will  not  be  received 
by  the  court  unless  it  first  be  put  in  upon  oath.    Edmondson  v.  Barrell,  2  Cr.  C.  C,  228. 

§  907.  If  a  plea  in  abatement  be  bad  the  plaintiff  need  not  demur,  but  may  treat  it  as  a 
nullity  and  sign  judgment.    Anonymous,  Hemp.,  215. 

g  908.  A  plea  in  abatement  is  not  a  waiver  of  process.  The  plea  may  be  abandoned,  and 
a  motion  to  quash  the  writ  for  defective  service  may  be  substituted.  Halsej  tv  Hurd,  6 
McL.,  14. 

§  909.  Not  allowable  after  general  issue  pleaded.—-  The  court  will  not  suffer  the  general 
issue  to  be  struck  out  to  give  the  defendant  leave  to  plead  in  abatement.  Bank  of  Columbia 
V.  Scott.  1  Cr.  C.  C,  134. 

§910.  Plea  in  abatement  to  Jnrlsdiction  — Burden  of  proof.— A  defendant  who  would 
question  the  jurisdiction  of  a  federal  court  for  causes  outside  of  the  record  should  alle^ 
the  causes  in  a  plea  in  abatement,  and  the  burden  of  proof  is  upon  him  to  sustain  them. 
Sheppard  v.  Graves,*  14  How,,  605. 
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§  911.  lY aired  by  plea  to  merits. —  A  plea  in  abatement  id  waived  if  a  plea  to  the  merits 
be  filed  at  the  same  time  or  subsequently.     Sbeppard  t'.  Graves,*  14  How.,  505;  14  How.,  512. 

§  912.  Withdrawal  of  plea  to  merits  by  plea  to  jarlsdiction.— Filing  a  plea  to  the  juris- 
diction under  special  leave  of  the  court  is  in  effect  to  withdraw  a  former  plea  to  the  merits, 
and  if  a  demurrer  to  the  special  plea  is  sustained  the  defendant  must  plead  over  or  allow 
judgment  to  be  pronounced.    Kern  v,  Huidekoper,  13  Otto,  485. 

§  913.  Plea  to  Jnrlsdictlon,  when  too  late. — A  plea  to  the  jurisdiction  comes  too  late  after 
a  mandate  has  gone  down  from  the  United  States  supreme  court  to  the  court  below.  Why  te 
V.  Oibbs,  20  How.,  541. 

§914.  Citizenship  may  be  the  sabjectof  plea  in  abatement— Formerly  it  was  held  in 
some  of  the  federal  circuit  courts  that  the  averment  of  citizenship  in  a  different  state  from 
the  one  in  which  the  suit  was  brought,  and  which  it  is  necessary  to  make  in  order  to  give 
jurisdiction  to  the  federal  courts,  must  be  proved  on  the  general  issue.  But  the  rule  now  is 
that  if  the  defendant  disputes  the  allegation  of  citizenship  which  is  made  in  the  declaration 
he  must  plead  so  in  abatement.    Jones  v.  League,  IB  How.,  76. 

§915.  Jurisdictional  plea— Colorable  assignment  to  erade  insolrent  law.— A  plea  to 
the  jurisdiction,  on  the  ground  that  a  demand  has  been  colorably  assigned  in  order  to  evade  a 
discharge  under  the  insolvent  law,  is  not  to  be  treated  as  dilatory  and  captious,  like  some  pleas 
in  abatement.    Wallace  v.  Clark,  8  Woodb.  &  M.,  859. 

§  916w  Formal  plea  to  Jurisdiction,  when  unnecessary.—  When  the  nature  of  an  action  is 
such  that  the  court  is  incompetent  to  try  it,  no  formal  plea  to  the  jurisdiction  is  necessary ; 
but  the  question  can  be  raised  by  demurrer.  Stewart  v,  Potomac  Ferry  Co.,  12  Fed.  R., 
990. 

§917.  A  plea  to  the  Jnrisdiction  concludes  to  the  oognizanee  of  the  court  by  praying 
judgment,  if  the  court  will  take  cognizance  of  the  suit ;  it  should  be  most  precisely  stated ;  it 
should  be  signed  by  the  defendant  in  person,  and  the  affidavit  thereto  should  be  positive.  A 
plea  in  bar  waives  a  plea  in  abatement.    Adams  v.  White,*  2  Pittsb.  R,  21. 

§  918.  Objection  to  jurisdiction,  how  made. —  When  want  of  jurisdiction  appears  on  the 
face  of  the  pleadings  the  objection  should  be  taken  by  demurrer ;  when  not,  then  by  plea. 
Vamer  v.  West,  1  Woods,  498. 

§  919.  The  question  of  eitizenship  of  a  party  can  only  be.  raised  by  a  plea  in  abatement 
in  an  earlier  stage  of  the  cause  than  a  trial  on  the  merits.     D' Wolf  v.  Rabaud,  1  Pet,  476. 

§  920.  Plea  to  jurisdiction,  form  of. — A  plea  to  the  jurisdiction  ought  to  begin  with  the 
allegation  that  the  court  ought  not,  on  account  of  the  facts  stated  in  the  plea,  to  take  cog- 
nizance of  the  action,  and  ought  to  conclude  with  the  prayer  whether  the  court  will  take 
oognizance  of  the  action.    Leonard  v.  Grant,  6  Saw.,  603. 

§  921.  Pendency  of  probate  suit  subject  of.—  As  a  general  rule,  the  pendency  of  a  suit  be- 
fore a  probate  court  having  jurisdiction  is  pleadable  in  abatement  to  a  subsequent  action  for 
the  same  cause.    Walker  v,  Johnson,  2  McL.,  92. 

§  922.  Tariance  between  writ  and  declaration  may  be  noticed  only  by  a  plea  in  abatement. 
HcKenna  v,  Fisk,  1  How.,  241. 

§928.  Objeetionto  right  of  executor  or  administrator  to  sue.— The  objection  that  plaint- 
iff has  no  right  to  sue  as  executor  may  be  taken  only  by  plea  in  abatement.  Childress  v. 
Emory,  8  Wheat.,  642. 

§  924.  In  a  suit  by  an  administrator,  the  objection  that  the  plaintiff  is  not  qualified  to  sue 
as  administrator  may  be  taken  only  by  plea  in  abatement.     Picquet  v.  Swan,  3  Mason,  469. 

§  925.  A  plea  in  abatement  for  misnomer  will  lie  in  ejectment,  but  the  plea  does  not  abate 
the  suit,  and  the  defendant  having  disclosed  his  true  name  must  plead  in  chief  by  that  name. 
Dixon  V,  Cavanaugh,*  1  Overt  (Tenn.),  366. 

§  926.  Appointment  of  assignee  pleaded  to  snit  by  bankrupt. —  To  a  suit  in  the  name  of 
a  bankrupt  a  defendant  may  plead  the  bankruptcy  and  the  appointment  of  an  assignee  in 
abatement.    Cook  v.  Lansing,  8  McL.,  571.  ^ 

§  927.  Rulings  as  to,  how  far  subject  to  appeal.—  Under  the  twenty-second  section  of  the 
judiciary  act  of  1789  the  United  States  supreme  court  cannot  reverse  the  judgment  of  the 
court  below  for  error  in  ruling  any  plea  in  abatement  other  than  a  plea  to  the  jurisdiction  of 
the  court.    Piquignot  v.  The  Pennsylvania  R.  Co.,  16  How.,  104. 

§  92S.  Jurisdiction  —  Citizenship  —  Assignment  of  mortgage.— The  question  of  juris- 
diction arising  in  a  case  where  a  mortgagor  and  mortgagee  were  citizens  of  the  same  state, 
and  the  mortgagee  had  assigned  the  mortgage  to  a  citizen  of  another  state,  should  have  been 
raised  by  a  plea  in  statement.  Upon  the  trial  of  the  merits  it  was  too  late.  Smith  v,  Ker- 
nochen,  7  How.,  198. 

§  929.  The  pendency  of  a  prior  suit  in  a  state  court  is  not  a  good  plea  in  abatement  to 
a  suit  in  personam  in  the  federal  circuit  court.    White  r.  \^Yi\ttnan,  1  Curt.,  494. 

g  930.  The  pendency  of  a  suit  between  the  same  parties  (.tvd  te&P^ting  the  same  subject- 
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matter  in  another  state  may  be  pleaded  in  abatement  in  the  United  States  courts.    Ex  parte 
Balcb,  8  McL.,  221. 

§  981.  A  plea  of  pendency  of  a  former  suit  in  another  court  must  offer  to  produce  the 
record  of  such  suit.    Riddle  v.  Potter,  1  Cr.  C.  C,  288. 

§  98i.  Non>joinder  of  parties. —  To  support  a  plea  in  abatenoent  for  not  naming  all  the 
joint  promisors,  it  is  not  necessary  for  the  defendant  to  prove  that  the  plaintiff  knew  he  was 
dealing  with  a  copartnership,  1  Cr.  C.  C,  327. 

§988.  Jurisdiction  — Citizenship.— The  exception  to  the  jurisdiction  of  a  federal  court, 
by  denial  of  the  fact  of  citizenship,  is  of  a  preliminary  nature,  and  must  be  taken  by  plea  in 
abatement,  and  not  by  any  general  answer.    Wood  v,  Mann,  1  Sumn.,  578. 

§  934.  Non-joinder  of  bankrupt's  assignee. —  Where,  in  the  answer  to  a  bill  in  equity,  it 
was  set  forth  that  as  the  plaintiff  was  a  bankrupt,  and  his  assignee  was  not  made  a  party  to 
the  bill,  the  plaintiff  was  not  entitled  to  relief,  it  was  held  that  the  objection  of  bankruptcy 
■hould  have  been  taken  in  limine  by  way  of  plea,  and  could  not  be  insisted  on  to  avoid  ex- 
ceptions taken  by  the  plaintiff  to  the  answer.    Kittredge  v.  The  Claremont  Bank,  8  Story,  590. 

§  935.  Non-Joinder  of  copartner. — If  a  contract  was  with  the  defendant  and  another  as 
joint  partners,  the  defendant  cannot  take  fulvantage  of  it  but  by  plea  in  abatement.  Clem- 
entaon  v.  Beatty,  1  Cr.  C.  C,  178. 

g  988.  The  defendant  may|take  advantage  of  a  partnership  upon  a  plea  of  nan  aseumpnt. 
But  where  the  partnership  is  on  the  part  of  the  defendant  he  must  plead  it  in  abatement. 
Coffee  V.  Eastland,*  1  Cooke  (Tenn.),  159. 

§  987.  Suit  commenced  in  another  state  after  continuance.— The  commencement  of  an- 
other suit  for  the  same  cause  of  action  in  the  court  of  another  state  since  the  last  continu- 
ance cannot  be  pleaded  in  abatement  of  the  original  suit.    Renner  v,  Marshall,  1  Wheat.,  215. 

g  988.  Want  of  capacity  in  corporation  to  sue. —  Where  a  defendant  desires  to  insist  on 
a  want  of  corporate  capacity  in  a  plaintiff  corporation  to  sue,  he  should  insist  upon  it  by  a 
special  plea  in  abatement  or  bar.  Pleading  to  the  merits  has  been  held  by  the  United  States 
supreme  court  to  be  an  admission  of  the  capacity  of  a  plaintiff  to  sue.  The  general  issue  ad- 
mits not  only  the  competency  of  the  plaintiff  to  sue,  but  to  sue  in  the  particular  action  wliich 
he  brings.     Society  for  the  Propagation  of  the  Gospel  v.  Town  of  Pawlet,  4  Pet.,  480. 

g  939.  Illegal  tax  — Suit  brought  before  appeal  required  by  statute.— Section  19  of  the 
act  of  July  18, 1866,  provides  that  no  suit  shall  be  maintained  for  the  recovery  of  a  tax  alleged 
to  have  been  erroneously  or  illegally  assessed  or  collected  until  an  appeal  has  been  taken  to 
the  commissioner  of  internal  revenue.  Failure  to  take  such  appeal  must  be  pleaded  in  abate- 
ment, or  the  right  to  set  it  up  will  be  lost.    Hendy  v,  Soule,  Deady,  400. 

g  940.  A  plea  to  an  action  on  a  note  that  the  plaintiff  is  not  the  owner  of  the  note,  but 
that  the  name  of  the  plaintiff  was  used  by  the  owner  to  acquire  standing  in  the  federal  court. 
Is  a  plea  in  bar  as  well  as  in  abatement  to  the  jurisdiction ;  an  issuable  defense  is  made;  and 
a  verdict  for  the  plaintiff  is  on  the  merits  and  will  not  be  set  aside.  Tanning  t\  Locketti  11 
Fed.  R,  814. 

g  941.  In  a  plea  of  alien  enemy  an  averment  that  the  plaintiff  possessed  that  charaoter  at 
the  time  of  the  commencement  of  the  suit  is  necessary.    Elgee  v*  Lovell,  1  Woolw.,  102. 

g  942.  Time  of  bringing  sait  under  insurance  company's  charter,  not  subject  ot— The 
charter  of  a  mutual  fire  insurance  company  required  that  action  should  be  brought  only  in 
the  term  of  the  court  held  next  after  loss,  but  this  clause  cannot  be  brought  in  under  a  plea 
in  abatement  to  the  jurisdiction.  Smith  v.  Atlantic  Mutual  Fire  Insurance  Co.,*  2  Law  Rep. 
(N.  S.),  408. 

g  948.  ElJectment-^  Colorable  title.— In  a  suit  of  ejectment  an  objection  that  the  plaint- 
iff's title  is  merely  colorable  may  be  pleaded  in  abatement,  but  cannot  be  availed  of  after 
joinder  upon  the  merits.    Boyreau  v.  Campbell,  McAl.,  119. 

g  944.  Plea  in  abatement  after  plea  in  bar.-—  It  is  within  the  discnetion  of  a  federal  court 
to  allow  a  plea  in  bar  to  be  withdrawn,  and  a  plea  in  abatement  denying  jurisdiction  on  ao- 
oount  of  citizenship  to  be  filed.    Eberly  u.  Moore,  24  How.,  147. 

g  945.  Objections  to,  when  not  ground  of  demarrer.— An  action  was  brought  in  the  fed- 
eral circuit  court  of  Mississippi  against  the  Commercial  and  Railroad  Bank  of  Yicksbnrg^^ 
Miss.,  by  parties  who  were  citizens  of  Louisiana.  The  defendants  pleaded  in  abatement,  by 
attorney,  that  they  were  a  corporation  aggregate,  and  that  two  of  the  stockholders  resided  in 
the  state  of  Mississippi.  The  affidavit  to  the  plea  was  sworn  to  by  the  oashier  of  the  bank 
before  the  "deputy  clerk."  It  was  not  entitled  as  of  any  term  of  the  court  The  plaintiflfa 
demurred  to  the  plea.  Held,  that  the  appearance  of  the  defendants  in  the  circuit  court  by 
attorney  was  proper ;  and  that  if  any  exceptions  existed  to  this  form  of  the  plea  they  should 
have  been  urged  to  the  receiving  of  it  when  it  was  offered,  and  are  not  causes  of  demurr&r. 
Held,  also,  that  the  circuit  court  of  Mississippi  had  no  jurisdiction.  The  Commercial  and 
Baihroad  Bank  of  Yicksburg  v.  Slocomb,  14  Pet.,  60, 
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8.  Demurrer. 

SUMMABY— JVbf  inconsistent  with  general  isstie,  §  946.— Demurrer  in  abatement,  §  947.— 
Frivoloiu  demurrer,  §  948. —  OenercU  and  special,  §  949.—  Demurrer  cannot  question 
authority  or  consideration,  §  950. —  Abatement,  §  950a. —  Variance  hetioeen  writ  and 
declaration,  §  951. —  Mi^oinder,  %  952. —  Statute  of  limitations,  §  953. — Demurrer  to 
several  pleas,  §954 — Duplicity,  how  reached,  §955. —  General  and  special,  §956.— Ih*- 
plidty  defined,  §  956a. — Demurrer  generally,  though  not  always,  reaches  back,  §  957. 

§  946.  A  demurrer  admitting  all  the  facts  well  pleaded,  and  the  general  issue  denying  all 
the  facts,  are  not  necessarily  inconsistent,  and,  if  they  were,  such  inconsistency  might  be  al- 
lowable by  statute.    Fumiss  v.  Ellis,  g§  958-961. 

§  947.  A  demurrer  is  necessarily  in  bar  of  an  action,  and  although  it  only  assign  matter  of 
abatement,  yet  it  must  be  treated  as  a  general  demurrer.  If  it  be  heard,  final  judgment  will 
be  rendered  for  the  plaintiff ;  and  if,  on  the  other  hand,  the  latter  fail  to  join,  there  will  be  a 
discontinuance.    Ibid. 

§  94S.  The  English  practice  of  giving  judgment  against  a  party  demurring  merely  on  the 
ground  that  it  is  frivolous  does  not  prevail  in  this  country.    Ibid, 

§  949.  Questions  of  substance  only  may  be  raised  by  general  demurrer,  and  questions  of 
form  only  by  special  demurrer.    Tyler  v.  Hand,  §§  961^966. 

§  950.  Want  of  authority  in  the  plaintiff  to  receive  the  bonds  sued  on,  and  want  of  consid- 
eration for  the  bonds,  cannot  be  called  in  question  by  demurrer.    Ibid, 

%  950a.  A  demurrer  in  abatement  entitles  plaintiff  to  final  judgment.    Ibid, 

%  951.  Variance  between  writ  and  declaration  cannot  be  reached  by  a  demurrer.  Wilkin- 
son v.  Pomeroy,  §§  966-970. 

§  952.  Misjoinder  of  counts  in  the  declaration  is  a  radical  defect  and  will  be  reached  by  de- 
murrer.   Ibid. 

g  958.  When  the  date  mentioned  in  the  declaration  is  not  material,  a  demurrer  cannot  raise 
the  objection  that  the  action  is  barred  by  the  statute  of  limitations.    Ibid. 

%  954.  A  demurrer  to  **  the  several  pleas"  will  be  overruled  if  one  good  plea  be  on  record. 
Brown  v.  Duchesne,  §§  971,  972. 

§  955.  An  objection  on  the  ground  of  duplicity  may  be  taken  only  by  special  demurrer. 
Jackson  v.  Rundlet,  §§  97&-979. 

g  956.  A  special  demurrer  assigns  specific  causes,  while  a  general  demurrer  does  not.  This 
is  a  modern  distinction,  not  belonging  to  early  common  law.    Ibid. 

g  956a.  Duplicity  which  would  render  a  pleading  bad  on  demurrer  consists  of  joining  dis- 
tinct causes  of  action,  defenses  or  breaches,  not  of  alleging  several  facts  which  make  up  one 
oause  of  action,  etc.    Ibid, 

g  957.  A  demurrer  ordinarily  reaches  back  to  the  first  fault  in  pleading,  though  there  are 
exceptions,  as  where  the  fault  has  been  cured  or  would  be  reached  only  by  special  demurrer. 
Ibid. 

[NOTBB.— See  §§  960-1059.] 

FURNISS  t;.  ELLia 
(Circuit  Court  for  Virginia:  2  Marshall,  14-19.    1822.) 

Stateiceio'  of  Facts. —  Aotion  of  assumpsit.  The  clerk,  in  filling  out  the 
writ  and  the  declaration,  by  mistake  wrote  the  name  of  one  of  the  plaintiffs 
8taney  instead  of  Stacey,  as  in  the  memorandum  given  him  by  counsel.  De- 
fendants pleaded  the  general  issue,  in  which  plaintiffs  joined,  and  also  filed  a 
demurrer  on  the  ground  that  the  plaintiffs  were  not  the  persons  named  in  the 
writ  and  declaration.  Plaintiffs  refused  to  join  in  this,  and  judgment  upon  it 
was  entered  for  defendants.  Plaintiffs  now  move  to  strike  out  the  demurrer, 
and  for  leave  to  amend  on  the  ground  of  clerical  misprision. 

§  968,  ClerJc^s  discretion  in  receiving  pleadings. 

Opinion  by  Marshall,  0.  J. 

This  motion  is  sustained  by  the  allegation  that  the  demurrer  ought  not  to 
have  been  received  by  the  clerk,  and  consequently  admits  of  no  inquiry  into 
it8  sufSciency  farther  than  is  necessary  to  deter naxne  o^  ^^  right  to  offer  it. 
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It  was  offered  at  a  time  when  the  right  to  plead  was  complete,  and  under  a 
law  which  authorizes  the  defendant  to  plead  as  many  several  matters,  both  of 
law  and  fact,  as  he  may  think  necessary  for  his  defense. 

From  the  comprehensive  letter  of  this  law  there  would  be  some  difficulty 
in  excluding  any  plea  which  the  defendant  might  offer  at  a  time  when  he  had 
a  right  to  offer  it.  The  sufliciency  of  the  plea  is  not  submitted  to  the  clerk. 
He  cannot  judge  of  it;  consequently  it  would  seem  he  must  receive  it  if  it 
be  tendered  in  proper  time. 

§  969.  Inconsistency  in  defenses^  how  far  allowed. 

6ut  the  plaintiffs  contend  that  there  is,  in  the  nature  and  fitness  of  things, 
an  objection  to  the  allowance  of  inconsistent  matter  to  be  pleaded  in  the  same 
cause  which  must  enter  into  the  construction  of  the  act  of  assembly,  and  con- 
trol, or  at  least  influence,  the  meaning  of  its  words.  There  is,  they  say,  this 
inconsistency  in  a  demurrer  to  the  whole  declaration  and  a  plea  to  the  whole. 
The  demurrer  confesses  all  the  facts,  and  the  plea  denies  them  all. 

But  a  demurrer  confesses  those  facts  only  which  are  suflBciently  pleaded ;  and 
the  plea,  as  the  plea  of  non  assuvipsity  though  it  admits  nothing,  is  not  false, 
though  many  of  the  facts  alleged  in  the  declaration  are  true.  It  amounts  to 
pleading  double,  but  not  to  a  positive  inconsistency.  I  cannot,  however,  admit 
that  it  is  beyond  the  power  of  the  legislature  to  pass  an  act  allowing  incon- 
sistent pleas,  or  that  a  court  can  disregard  such  an  act 

The  plaintiffs'  counsel  supports  his  argument  by  reference  to  several  English 
authorities,  to  all  of  which  it  may  be  observed  that  the  law  which  governs 
the  practice  in  England  is  different  from  that  which  governs  the  practice  in 
Virginia.  The  statute  of  4  and  5  Anne,  chapter  16,  allows  the  defendant  to 
plead  several  matters  only  with  the  leave  of  the  court.  The  English  statute 
gives  to  the  court  a  controlling  power  over  the  admission  of  the  plea;  the 
statute  of  Virginia  gives  the  court  no  such  power.  In  the  exercise  of  this 
controlling  power  the  courts  of  England  have  prescribed  rules  by  which  they 
will  be  governed  in  granting  or  refusing  an  application  to  plead  different 
matters,  but  the  courts  of  Virginia  can  prescribe  no  such  rules.  The  law  de- 
clares that  the  defendant  may  plead  as  many  several  matters  of  law  and  fact 
as  he  pleases  without  making  any  application  to  the  court  necessary.  The  de- 
fendant in  England  is,  when  he  first  pleads,  in  the  same  situation  as  to  a 
double  plea  that  the  defendant  in  Virginia  is  after  his  right  to  plead  depends 
on  the/avor  of  the  court. 

§  960.  When  a  demurrer  in  abatement  isfiled^  and  plaintiff joins^  final  judg- 
ment will  he  rendered  for  plaintiff.  If  the  loiter  does  not  join  it  will  he  a  dis- 
continuance. 

But  the  cases  quoted  to  show  that  the  demurrer  is  not  good  do  not  show 
that,  even  in  England,  it  ought  not  to  be  received  if  tendered  in  proper  time. 
In  5  Bao.  Abr.,  459,  it  is  said,  "  if  a  defendant  demur  in  abatement  the  court 
will,  notwithstanding,  give  a  final  judgment,  because  there  cannot  be  a  de- 
murrer in  abatement."  This  does  not  prove  that  the  demurrer  itself  shall  be 
rejected,  but  that  it  shall  be  received  and  that  the  judgment  upon  it  shall  be 
final.  A  judgment  on  a  plea  in  abatement,  or  on  a  demurrer  to  a  plea  in 
abatement,  is  not  final,  but  on  a  demurrer  which  contains  matter  in  abatement 
it  shall  be  final,  because  a  demurrer  cannot  partake  of  the  character  of  a  plea 
in  abatement.  Salkeld,  220,  is  quoted  bj^  Bacon  and  is  to  the  same  purport, 
indeed  in  the  same  words.  These  cases  show  that  a  demurrer  beins:  in  its 
own  nature  a  plea  to  the  action,  and  being  even  in  form  a  plea  to  the  action, 
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shall  not  be  considered  as  a  plea  in  abatement,  though  the  special  causes  al- 
leged for  demurring  he  matter  of  abatement.  The  court  will  disregard  those 
special  causes,  and,  considering  the  demurrer  independently  of  them,  will  de- 
cide upon  it  as  if  they  had  not  been  inserted  in  it. 

These  cases  go  far  to  show  that  the  court  would  overrule  this  demurrer,  and 
decide  the  cause  against  the  party  demurring,  not  that  it  should  be  expunged 
from  the  pleadings. 

[1  Tidd,  476.]  "  If  the  defendant  plead  in  abatement,*'  etc.  These  cases 
show  that  if  a  plea  in  abatement  be  tendered  when  it  is  not  receivable,  the 
plaintiflE  may  proceed  as  if  no  plea  had  been  offered,  or  he  may  move  the  court 
to  strike  it  out.  It  is  obvious  that  they  do  not  apply  directly  to  the  case  at 
bar.    This  demurrer  was  receivable  when  it  was  tendered. 

But  the  counsel  brings  this  case  within  their  reasoning  by  considering  the 
demurrer  as  a  plea  in  abatement.  Now  this  it  cannot  be.  The  cases  cited 
from  Bacon  and  Salkeld  show  that  a  demurrer  cannot  be  in  abatement.  The 
court,  therefore,  can  consider  this  only  as  a  general  demurrer,  and,  of  course, 
it  was  offered  in  proper  time. 

Tidd  (484,  485)  shows  that  where  a  defendant  is  under  a  judge's  order  to 
plead  issuably,  and  he  pleads  a  plea  which  is  not  issuable,  or  puts  in  a  sham 
demurrer,  the  plaintiff  may  consider  it  as  a  mere  nullity. 

But  these  defendants  were  not  under  a  judge's  order  to  plead.  They  were 
not  acting  under  the  guidance  of  the  court,  but  acting  by  authority  of  the  law 
of  the  land,  according  to  their  own  judgment.  Had  they  permitted  a  writ  of 
inquiry  to  be  entered  against  them,  and  the  term  at  which  it  might  be  set 
aside  to  pass  away,  or  had  they  been  in  a  situation  in  which  they  could  not 
plead  but  under  the  direction  of  the  court,  this  doctrine  would  certainly  be 
applicable  to  the  case.    At  present  I  think  it  is  not. 

Tidd  (482)  (1)  shows  that  the  court  will  set  aside  irregular  proceedings.  But 
this  is  not  an  irregular  proceeding.  It  is  perfectly  regular.  The  demurrer 
was  offered  in  proper  time,  and  though  it  may  not  be  sustainable  it  must  be 
considered.  Any  plea  in  bar  may  be  unsustainable;  but  it  is  not  on  that  ac- 
count to  be  discarded  without  being  considered.  The  cases  cited  from  the 
Term  Reports  only  confirm  the  doctrines  of  Tidd. 

§  960a.  Frivoloua  demurrers. 

In  another  book  of  practice  which  has  been  cited  it  is  said :  ^^  But  if  the 
demurrer  be  frivolous,  only  to  put  off  the  trial  or  for  delay  of  the  proceedings, 
they  will  not  allow  of  such  a  demurrer,  nor  cause  the  other  party  to  join,  but 
will  give  judgment  against  the  party  upon  his  frivolous  demurrer." 

It  would  require  a  person  more  conversant  with  the  English  practice  than  I 
am  to  understand  precisely  the  bearing  of  this  dictum.  The  court  must  ex- 
amine the  declaration  to  determine  whether  a  demurrer  be  frivolous.  Although 
the  special  causes  assigned  for  demurring  may  be  frivolous,  the  demurrer  itself 
may  be  substantial.  But  be  this  as  it  may  the  rule  is  inap{)licable  to  this  case, 
and  perhaps  to  the  practice  of  this  country.  The  demurrer,  according  to  our 
practice,  can  produce  no  delay,  cannot  put  off  the  trial  of  the  cause.  Had  the 
plaintiffs  joined  in  demurrer,  and  it  had  appeared  to  be  frivolous,  a  writ  of 
inquiry  would  have  been  awarded  and  executed  immediately,  or  the  issue 
would  have  been  tried  without  allowing  a  continuance.  A  frivolous  demurrer, 
therefore,  in  this  case,  could  not  put  off  the  caUSOi  or  have  occasioned  any 
delay.    I  do  not  know  what  delays,  according   ^  the  practice  in  England,  a 

frivolous  demurrer  may  occasion.    But  this  ci^^rnxv^  ^  iounded  on  the  ooii- 
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trolling  power  of  the  courts  of  England  over  pleading,  a  power  which  the 
coarts  of  this  country  do  not  possess. 

If  the  demarrer  in  this  case  was  receivable,  and  I  think  it  was,  the  refosal 
to  join  in  it  was  a  discontinuance  which  is  provided  for  in  the  act  of  assembly. 
The  plaintiffs  must  be  nonsuited.  This  proceeding,  however,  is  now  under  the 
direction  of  the  court,  and  the  cause  may  certainly  be  reinstated. 

§  961.  Amendments;  clerical  misprision. 

I  come  now  to  consider  the  application  to  amend.  I  have  no  doubt  of  the 
power  of  the  court  to  allow  amendments  in  all  cases  of  clerical  misprision, 
where  there  is  anything  to  amend  by,  but  I  had  doubted  whether  the  memo- 
randum of  counsel  was  a  document  by  which  an  amendment  would  be  made. 
The  cases  cited  by  Mr.  Call  have  in  a  great  measure  removed  that  doubt,  and 
I  am  inclined  to  permit  an  amendment  of  the  writ.  An  amendment  of  the 
declaration  will  be  allowed  also,  but  not  on  the  ground  of  clerical  misprision. 
To  copy  a  declaration  in  order  to  file  it  is  no  part  of  the  duty  of  the  clerk. 
He  acted  as  the  agent  of  the  plaintiff's  attorney.  It  is  to  be  considered  as  a 
declaration  drawn  and  filed  by  the  attorney  himself.  In  every  such  case  the 
amendment  will  be  allowed ;  but  it  is  a  new  declaration,  and  the  defendants 
are  permitted  to  plead  de  novo. 

This  motion  involves  no  question  about  the  recognizance  of  the  bail.  I  do 
not  at  present  perceive  how  that  recognizance  can  avail  the  party,  but  I  do 
not  understand  that  the  motion  extends  to  it. 

TYLER  V.  HAND. 
(7  Howard,  678-^86.    1848.) 

Ebbob  to  U.  S.  Circuit  Court,  Northern  District  of  Mississippi. 

Opinion  by  Mb.  Justiob  Wayne. 

Statement  of  Facts. —  This  suit  is  brought  upon  ten  bonds  payable  to  Mar- 
tin Yan  Buren,  president  of  the  United  States,  and  his  successors  in  office,  for 
the  use  of  the  orphan  children  provided  for  in  the  nineteenth  article  of  the 
treaty  with  the  Choctaw  Indians  of  September,  1830.  7  Stats  at  Large,  336. 
The  principal  and  interest  due  upon  the  bonds  are  demanded,  and  the  plaintiff 
in  the  action,  Johj;i  Tyler,  sues  as  successor  of  Martin  Yan  Buren,  and  trustee 
for  the  orphan  children. 

The  defendants  have  demurred  to  the.  plaintiff's  declaration,  pursuing  the 
usual  form  of  a  general  demurrer,  and  have  added  thereto  several  special 
causes  of  demurrer.  There  is  a  joinder  in  demurrer.  Upon  these  pleadings 
the  court  below  sustained  the  demurrer  of  the  defendants.  It  is  that  judg- 
ment which  is  now  before  this  court  by  writ  of  error. 

In  our  opinion  there  is  error  in  the  judgment.  We  shall  reverse  it  with  an 
order  to  the  court  below  to  enter  up  a  final  judgment  for  the  plaintiff.  The 
cause  is  not  before  us  on  the  grounds  upon  which  it  was  placed  in  argument 
by  the  counsel  of  the  defendants,  except  as  to  the  insufficiency  of  the  facts 
averred  in  the  plaintifTs  declaration  to  entitle  him  to  recover,  or  to  enable  the 
defendants  to  sustain  their  demurrer. 

§  962,  Demurrers^  genercA  and  special;  tlieir  functions. 

A  demurrer  is  an  objection  made  by  one  party  to  his  opponent's  pleading, 
alleging  that  he  ought  not  to  answer  it,  for  some  defect  in  law  in  the  plead- 
ing.   It  admits  the  facts,  and  refers  the  law  arising  thereon  to  the  court.    Co. 

Lit.,  71J;  5  Mod.,  132.     The  opposite  party  may  demur  when  his  opponent's 
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pleading  is  defective  in  substance  or  form,  but  there  can  be  no  demurrer  for  a 
defect  not  apparent  in  the  pleadings.  This  being  so,  the  question  now  is, 
whether  or  not,  notwithstanding  the  objections  in  substance  and  form  which 
the  defendants  have  made  to  the  plaintiff's  declaration,  sufficient  matter  ap- 
pear in  the  pleadings,  upon  which  the  court  may  give  judgment  according  to 
the  very  right  of  the  case.  Five  special  causes  of  demurrer  are  assigned ; 
they  were  of  course  meant  to  be  objections  for  defects  in  form,  as  none  other 
can  be  assigned  in  a  special  demurrer.  A  general  demurrer  lies  only  for  de- 
fects in  substance,  and  excepts  to  the  sufficiency  of  the  pleading  in  general 
terms,  without  showing  specially  the  nature  of  the  oJ[)jection.  A  special  de- 
murrer is  only  for  defects  in  form,  and  adds  to  the  terms  of  a  general  demurrer 
a  specification  of  the  particular  ground  of  exception. 

Our  first  remark,  then,  is  that  neither  of  the  special  causes  of  demurrer  al- 
leged in  this  case  is  for  a  matter  of  form.    They  are  as  follows: 

"  1.  That  there  is  no  sufficient  averment  in  the  proceedings  or  record  show- 
ing the  citizenship  or  place  of  abode  of  the  plaintiff,  or  that  he  is,  by  reason 
of  the  nature  of  his  place  of  abode  and  citizenship,  entitled  by  law  to  main- 
tain said  suit. 

'^  2.  That  the  plaintiff  shows  no  title  to  the  bonds  or  obligations  sued  on, 
nor  such  an  interest  in  the  suit  as  will  authorize  him  to  maintain  the  same. 

"  3.  That  the  parties  for  whose  use  the  suit  is  brought  (who,  by  the  laws  of 
Mississippi,  are  the  real  plaintiffs,  and  responsible  for  costs)  are  not  named  in 
the  record. 

"  4.  The  said  bonds  sued  on  were  taken  without  authority  of  law,  the  said 
Martin  Yan  Buren,  president  of  the  United  States,  having  no  such  delegated 
power,  and  having  no  right  to  make  the  same  payable  to  himself  and  his  sue* 
cessors  in  office,  or  to  assume  to  himself  or  his  successors  in  office  a  legal  per- 
petuity and  succession  unknown  to  the  said  office,  and  not  given  by  law. 

^'  5.  That  said  bonds  in  the  declaration  mentioned  appear,  from  the  face  of 
the  pleadings,  to  have  been  given  without  any  actual  consideration,  and  by 
virtue  of  an  assumption  of  authority  on  the  part  of  said  Martin  Yan  Buren 
to  dispose  of  said  orphan  Indian  lands  at  public  sale,  without  any  legal  right 
to  sell  the  same.  And  because  the  said  declaration  is  in  other  respects  in- 
formal and  insufficient." 

§  962a.  Want  of  authority  in  plaintiff  to  receive  the  bonds  eued  on^  and  wani 
of  consideration^  cannot  he  caUed  in  question  hy  demurrer. 

The  case,  then,  is  before  the  court  upon  a  general  demurrer,  in  which  must 
be  considered  the  whole  record,  and  judgment  should  be  given  for  the  party 
who  on  the  whole  appears  to  be  entitled  to  it.  Le  Bret  v.  Papillon,  4  East, 
602.  It  cannot  be  better  shown  in  this  case  for  whom  the  judgment  should 
be,  than  by  showing  that  the  special  causes  of  objection  assigned,  supposing 
them  to  have  been  made  as  matters  of  substance,  are  not  sufficient  in  law  to 
prevent  a  recovery  by  the  plaintiff.  We  will  first  speak  of  the  fourth  and 
fifth,  because  they  are  the  chief  reliance  of  the  defendants  to  show  that  no 
judgment  can  be  rendered  against  them. 

The  fourth  is  that  the  bonds  given  by  the  defendants  were  taken  without 
authority  of  law.  The  fifth  is  that  it  appears  from  the  face  of  the  pleadings 
they  were  given  without  any  actual  consideration.  Neither  of  these  points 
can  be  raised  in  this  case  by  a  demurrer.  As  to  tbe  fi^^  ^^  ^^^  \^Oy  it  was  not 
necessary  to  aver  in  the  declaration  that  the  bo^v^As  ^^^^  taken  with  the  au- 
thority of  law,  nor  is  it  so  averred.    The  bonds      re  xaaAo  to  the  president  of 

668  ^ 


-*■  ^ 


g968.  PLEADING.— AT  LAW. 

the  United  States  and  his  successors  in  office,  for  the  use  of  the  orphan  chil- 
dren provided  for  in  the  nineteenth  article  of  the  treaty  with  the  Choctaw 
Indians  of  September,  1830.  They  are  so  recited  in  the  declaration,  and  are 
admitted  by  the  defendants  to  hare  been  given  by  them.  In  point  of  law, 
then,  they  are  valid  instruments,  though  voluntarily  given,  and  not  prescribed 
by  law.  United  States  v.  Tingey,  5  Pet.,  116.  It  is  not  the  case  of  a  bond 
given  contrary  to  law,  or  in  violation  of  law,  but  that  of  bonds  given  volun- 
tarily for  a  consideration  expressed  in  them  to  a  public  officer,  but  not  hap- 
pening to  be  prescribed  by  law.  Nor  does  it  matter  that  they  are  made  to 
the  president  of  the  United  States  and  his  successors  in  office,  if  the  political 
official  character  of  the  president  is  recognized  in  them,  and  is  so  averred  in 
the  declaration.  This  cause  of  demurrer,  whether  well  taken  or  not,  admits 
the  fact  that  the  bonds  were  given,  and  estops  the  defendants  from  denying  it 
as  a  matter  of  form,  or  from  contesting  by  a  demurrer  the  right  of  the  obli- 
gee and  his  successors  in  office  to  sue  the  obligors  at  law.  As  to  the  alleged 
want  of  consideration  for  these  bonds,  as  stated  in  the  fifth  special  cause  of 
demurrer,  that  affords  no  ground  for  a  demurrer,  as  a  bond  cannot  be  avoided 
at  law  either  for  a  want  or  failure  of  consideration,  and  anything  illegal  in 
the  consideration  can  only  be  pleaded  in  bar  to  the  action.  Fallowes  v.  Tay- 
lor, 7  T.  R.,  475. 

But  it  is  said  that  these  bonds  were  given  without  any  actual  consideration, 
the  president,  as  it  is  alleged,  having  no  authority  to  dispose  of  the  land. 
What  of  that?  The  declaration  does  not  state  of  whom  the  purchase  was 
made,  or  by  what  authority  the  sale  took  place.  The  defendants  admit  that  a 
sale  did  take  place,  that  they  were  purchasers  of  the  lands,  and  that  they  gave 
the  bonds  voluntarily,  according  to  the  terms  of  sale.  Neither  of  these  ques- 
tions) then,  can  be  raised  under  the  demurrer  of  the  defendants,  and  could  not 
have  been  the  foundation  of  the  judgment  given  in  their  favor. 

§  963.  A  demurrer  in  abatement  of  the  action  entitles  "plaintiff  to  final  judg- 
me?it 

Having  disposed  of  the  fourth  and  fifth  special  causes  of  demurrer,  we  will 
now  inquire,  in  their  order,  whether  or  not  the  judgment  which  was  given  can 
be  sustained  upon  either  of  the  other  alleged  grounds. 

The  first  is,  "  that  there  is  no  sufficient  averment  in  the  proceedings  show- 
ing the  citizenship  or  place  of  abode  of  the  plaintiff,  or  that  he  is,  by  reason 
of  the  nature  of  his  place  of  abode  and  citizenship,  entitled  by  law  to  main- 
tain this  suit."  This  cannot  justify  the  judgment,  because  it  is  demurring  ia 
abatement.  In  such  a  case  the  plaintiff  is  entitled  to  final  judgment.  If  the 
matter  of  abatement  be  extrinsic  the  defendant  must  plead  it.  If  intrinsic,  the 
court  will  act  upon  it,  upon  motion,  or  notice  it  of  themselves.  Dockminique 
V.  Davenant,  Salk.,  220.  But  it  does  not  follow,  because  a  demurrer  in  abate- 
ment cannot  be  available  for  the  defendant,  that  it  is  to  be  rejected  altogether 
from  the  pleading,  if  tendered  in  proper  time.  It  will  be  received,  but  being 
erroneously  put  in,  it  entitles  the  plaintiff  to  final  judgment,  so  that  for  this 
reason  the  judgment  of  the  court  below  would  have  to  be  reversed. 

Perhaps  the  best  exposition  of  this  point  of  pleading  anywhere  to  be  found 
is  that  given  in  Furniss  et  al.  v.  Ellis  and  Allen,  in  2  Brockenbrough's  Reports, 
17,  by  Chief  Justice  Marshall.  He  says:  "The  cases  quoted  to  show  that  the 
demurrer  is  not  good  do  not  show  that  even  in  England  it  ought  not  to  be  re- 
ceived, if  tendered  in  proper  time.  In  5  Bac.  Abr.,  459,  it  is  said  if  a  defend- 
ant demur  in  abatement  the  court  will,  notwithstanding,  give  a  final  judgment, 
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because  there  cannot  be  a  demurrer  in  abatement.  This  does  not  prove  that 
the  demurrer  shall  be  rejected,  but  that  it  shall  be  received,  and  that  the  judg- 
ment upon  it  shall  be  final.  A  judgment  on  a  plea  in  abatement,  or  on  ^  de- 
murrer to  a  plea  in  abatement,  is  not  final,  but  on  a  demurrer  which  contains 
matter  in  abatement  it  shall  be  final,  because  a  demurrer  cannot  partake  of 
the  character  of  a  plea  in  abatement.  Salk.,  220,  is  quoted  by  Bacon,  and  is 
to  the  same  purport^  indeed,  in  the  same  words.  These  cases  show  that  a  de- 
murrer, being  in  its  own  nature  a  plea  to  the  action,  and  being  even  in  form  a 
plea  to  the  action,  shall  not  be  considered  as  a  plea  in  abatement,  though  the 
special  cause  alleged  for  demurring  be  matter  of  abatement.  This  court  will 
disregard  these  special  causes,  and,  considering  the  demurrer  independently  of 
them,  will  decide  upon  it  as  if  they  had  not  been  inserted  in  it."  And  then 
the  chief  justice  adds,  in  respect  to  the  particular  case  then  in  hand,  that 
"these  cases  go  far  to  show  that  the  court  would  overrule  the  demurrer,  and 
decide  the  cause  against  the  party  demurring,  not  that  it  should  be  expunged 
from  the  pleadings." 

§  964.  Qiiestions  of  form  07dy  may  he  raised  hy  special  demurrer. 

The  second  ground  of  special  demurrer  is  that  the  plaintiff  shows  no  title 
to  the  bonds  or  obligations  sued  on,  nor  such  an  interest  in  the  suit  as  will  au- 
thorize him  to  maintain  an  action  on  the  same.  Neither  fact  stated  is  a  matter 
of  form,  and  cannot,  therefore,  be  a  cause  for  a  special  demurrer.  But  taking 
them  as  matters  of  substance,  the  insertion  of  them  in  the  plaintiff's  declara- 
tion is  not  necessary  to  show  his  right  to  sue  and  recover  upon  these  bonds, 
or  material  for  the  defendants  in  their  plea.  This  objection  will  not  avail  to 
sustain  the  judgment. 

§  965.  In  a  suit  in  the  name  of  tTie  president^  for  the  benefit  of  a  class  of  per- 
sons^ ike  names  of  the  persons  need  not  be  averred. 

The  remaining  objection  to  be  considered  is  the  third  in  order  stated,  and 
may  be  as  briefly  and  as  satisfactorily  disposed  of  as  some  of  the  rest  have 
been.  It  is  that  the  parties  for  whose  use  the  suit  is  brought  are  not  named, 
who,  by  the  laws  of  Mississippi,  are  the  real  plaintiffs  and  responsible  for 
costs.  We  remark  that  for  whose  use  the  bonds  were  taken  is  not  recited  as 
personal  to  any  of  the  Choctaw  orphans,  but  as  an  aggregate  for  all  such  as 
were  entitled  to  lands  under  the  nineteenth  article  of  the  treaty.  The  demurrer 
admits  that  the  bonds  were  so  made  by  the  defendants,  and  that  the  recital  in 
the  declaration  is  as  the  fact  is  expressed  in  the  bonds.  The  inquiries,  then, 
into  who  are  individually  the  orphan  children  residing  in  the  Choctaw  nation, 
or  who  by  name  are  entitled  to  a  quarter-section  of  land,  or  any  such  aver- 
ments in  the  plaintiff's  declaration,  were  not  necessary  to  entitle  him  to  re- 
cover, and  could  not  be  shown  either  as  a  cause  of  special  demurrer  or  be 
urged  under  a  general  demurrer  to  prevent  a  recovery  in  this  case. 

All  of  us  are  of  the  opinion  lihat  there  is  nothing  in  the  causes  of  demurrer 
which  were  shown  in  argument,  or  in  the  special  causes  assigned,  to  sustain  the 
demurrer;  and  thinking,  as  we  all  do,  that  nothing  has.  been  shown  to  lessen 
the  obligation  of  the  defendants  to  pay  these  bonds  or  their  liability  to  be 
sued  for  them  at  law,  we  shall  direct  the  judgment  of  the  court  below  to  be 
reversed  with  costs,  and  shall  order  the  cause  to  be  remanded  to  the  district 
court  with  directions  to  that  court  to  enter  judgment  in  this  case  (principal 
and  interest)  for  the  plaintiff  in  that  court. 
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WILKINSON  V.  POMEROY. 
(Circuit  Ck>art  for  New  York:  10  Blatohford,  624-580.     187S.) 

Action  for  breach  of  promise  of  marriage.  The  defendant  pleaded  not 
guilty,  and  the  plaintiff  demurred. 

Opinion  by  Shipman,  J. 

The  questions  presented  for  consideration  in  the  present  stage  of  this  case, 
and  now  to  be  disposed  of,  arise  on  the  special  demurrer  interposed  by  the 
plaintiff  to  the  first  plea  of  the  defendant.  The  demurrer  is,  in  substance, 
that  the  plea  should  have  been  "  non  assumpsit "  instead  of  "  not  guilty."  It 
appears  from  the  record  that  the  defendant  had  been  ordered  by  the  court  to 
file  the  general  issue,  and  that  under  such  order  he  filed  the  plea  of  ^^  not 
guilty  "  to  the  first  count  in  the  declaration. 

§  966.  The  general  issue  in  an  action  of  assumpsit  for  breach  of  ma/rriage 
promise  is  non  assumpsit  not  not  guilty. 

(1)  The  plaintiff  claims  that  the  first  count  in  the  declaration  is  a  count  in 
assumpsit,  and  that  the  general  issue  proper  to  be  pleaded  to  such  a  count  is 
non  assumpsit.  This  claim  is  undoubtedly  correct.  The  first  count  sets  forth 
a  promise  of  marriage  made  by  the  defendant  to  the  plaintiff.  May  30, 1866, 
the  breach  of  such  promise  by  the  defendant,  his  subsequent  marriage  to  an- 
other woman,  and  a  claim  for  damages  of  $25,000.  This  count  is  based  upon 
a  breach  of  contract,  and  is  properly  a  count  in  assumpsit.  The  general  issue 
appropriate  to  such  a  count  is  non  assumpsit.  The  plea  of  not  guilty  to  thi3 
count  is  therefore  bad,  and  must  be  stricken  out.  Chitty's  PL,  vol.  3,  p.  908, 
note. 

§  967.  A  writ  is  not  inoongrtwus  which  requires  defendant  to  answer  in  tres- 
pass ac  etiamfor  damxigesfor  deceit  and  hreach  of  m^rria^e promise. 

(2)  The  defendant,  on  the  other  hand,  claims  that  the  demurrer  reaches 
back  through  the  whole  record,  and  attaches  to  the  first  substantial  defect,  and 
that  there  are  defects  of  this  character  both  in  the  writ  and  in  the  declaration; 
that  one  count  in  the  declaration  is  in  tort,  and  the  other  is  in  contrax^t,  while 
the  writ  is  an  action  in  trespass  and  for  deceit  and  breach  of  promise  of  mar- 
riage; and  that  the  whole  is  incongruous.  These  objections  certainly  deserve 
consideration. 

The  first  question  is  whether  any  incongruity  in  the  writ,  or  any  variance 
between  the  writ  and  the  declaration,  is  reached  by  a  demurrer.  The  writ  re- 
quires the  defendant  to  answer  unto  the  plaintiff  ^^  in  a  plea  of  trespass,  and 
also  to  a  certain  bill  of  the  said  plaintiff  against  the  defendant  for  damages 
in  the  sum  of  |26,000,  for  deceit  and  breach  of  promise  of  marriage."  Does 
this  language  describe  a  valid  cause  of  action ;  and,  if  so,  is  that  cause  of 
action  variant  from  the  first  count  in  the  declaration?  It  is  to  be  observed 
that  the  writ  in  this  case  was  served  upon  the  defendant  as  a  separate  process 
from  the  declaration,  which  was  filed  afterwards.  This  practice  has  come  to 
us  from  English  parentage.  We  should  therefore  look  for  light  upon  these 
questions  at  the  common-law  practice  as  it  existed  when  our  American  col- 
onies became  separated  from  the  mother  country. 

Under  the  old  English  practice  the  whole  original  writ  was  repeated  in  the 

declaration,  and,  if  a  material  variance  appeared  between  the  writ  and  the 

declaration,  the  defendant  might  take  advantage  of  it,  either  by  motion  in 

arrest  of  judgment,  writ  of  error,  plea  in  abatement  or  demurrer.     But  this 

was  altered  by  rule  of  court  in  1654,  ordering  that  declarations  in  actions 
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upon  the  case  and  general  statutes,  other  than  debt,  should  not  repeat  the  origi- 
nal writ,  but  only  the  nature  of  the  action.  After  this  rule  was  made  the 
only  way  in  which  the  defendant  could  take  advantage  of  a  bad  original,  or 
of  a  variance  between  the  original  and  the  declaration,  was  by  praying  oyer 
of  the  writ,  or,  in  case  of  a  bad  original,  by  writ  of  error.  But  the  practice  of 
praying  oyer  of  the  original  having  been  much  used  for  delay,  the  courts 
came  to  a  resolution  not  to  grant  oyer  of  the  original  writ,  so  that  no  advan- 
tage whatever  could  be  had  of  a  defective  original  or  of  a  variance  between 
it  and  the  declaration.  1  Saund.,  318,  note  3.  The  effect  of  this  rule  was  to 
abolish  all  pleas  in  abatement  for  any  variance  between  the  writ  and  the 
count,  and  it  extended  to  all  pleas  in  abatement  which  could  not  be  proved 
without  an  examination  of  the  original  writ.  Gould's  PI.,  ch.  V,  §  64,  note  9, 
and  §§  82, 101.  By  statute  of  13  Car.  II.  (Stat.  2,  ch.  2),  it  was  provided  that 
"the  certainty  and  true  cause  of  action"  should  be  "expressed  particularly" 
in  writs,  bills  and  process  issuing  out  of  the  courts  of  king's  bench  and  com- 
mon pleas,  and  in  all  bailable  actions  where  the  penalty  exceeded  the  sum  of 
forty  pounds.  If  this  provision  was  not  complied  with,  the  defendant  was  to 
be  bailed  upon  his  own  bond  for  appearance.  Blackstone  says:  "This  statute 
(without  any  such  intention  in  the  makers)  had  like  to  have  ousted  the  king's 
bench  of  all  its  jurisdiction  over  civil  injuries  without  force;  for,  as  the  bill  of 
Middlesex  was  framed  only  for  actions  of  trespass,  a  defendant  could  not  be 
arrested  and  held  to  bail  thereupon  for  breaches  of  civil  contract.  But,  to 
remedy  this  inconvenience,  the  oflBcers  of  the  king's  bench  devised  a  method 
of  adding  what  is  called  a  clause  of  ao  etiam  to  the  usual  complaint  of  tres- 
pass, the  bill  of  Middlesex  commanding  the  defendant  to  be  brought  to  answer 
the  plaintiff  of  a  plea  of  trespass,  and  also  to  a  bill  of  debt,  the  complaint  of 
trespass  giving  cognizance  to  the  court,  and  that  of  debt  authorizing  the  ar- 
rest. 3  Black.  Conmi.,  288.  The  same  practice  was  afterwards  extended  to 
the  court  of  common  pleas. 

A  question  very  similar  to  the  one  now  under  consideration  was  decided  in 
1769  in  the  case  of  Callaghan  v.  Harris,  2  Wilson,  392.  The  sheriff  was 
commanded  to  attach  the  defendants  to  answer  the  plaintiff  "  in  a  plea  of 
trespass,  and  also  that  the  defendants  answer  the  plaintiff,  according  to  the 
custom  of  the  said  court,  in  a  certain  plea  of  troveF,  and  for  converting  of  the 
goods  and  chattels  of  the  said  plaintiff,"  etc.  The  defendants  having  been  ar- 
rested upon  this  writ  and  held  to  special  bail,  a  motion  was  made  for  a  rule  to 
show  cause  why  a  common  appearance  should  not  be  accepted  for  the  defend- 
ants, alleging  that  the  ac  etiam  in  the  writ  did  not  particularly  express  the 
cause  of  action,  as  the  statute  of  13  Car.  IL,  statute  2,  chapter  2,  directs,  for 
that  there  is  no  such  cause  of  action  as  a  plea  of  trover,  but  it  ought  to  have 
been  in  a  certain  plea  of  trespass  upon  the  case  for  converting  the  goods  and 
chattels  of  the  plaintiff,  etc.  But  it  was  resolved  by  the  court  that  the  cause 
of  action  was  fully  and  clearly  expressed,  and  that  although  the  <ic  etiam  was 
not  exactly  clerical,  yet  nobody  who  read  it  could  doubt  of  the  cause  of  ac- 
tion. So  in  the  case  under  consideration,  although  the  cause  of  action  ex- 
pressed in  the  ao  etiam  clause  is  "  for  deceit  and  breach  of  promise  of  marriage," 
which  is  not  exactly  clerical,  yet  actions  for  deceit  belong  to  a  class  of  actions 
well  known  as  actions  on  the  case,  and  the  words,  "  breach  of  promise  of 
marriage,"  may  be  regarded  as  explanatory  of  the  subject-matter  to  which 

the  deceit  was  applied,  or  they  may  be  rejected  ^3  surplusage.    Gould's  PL, 
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oh.  Ill,  sec.  170.    The  writ  then  may  be  regarded  as  disclosing  a  cause  of 
action  in  trespass  on  the  case. 

§  968.  A  variance  between  the  writ  and  the  declaration  cannot  be  reached  by 
demurrer.  * 

Upon  the  question  of  variance  between  the  writ  and  the  first  count,  the 
authorities  already  cited  show  that  a  defect  of  this  character  cannot  be 
reached  by  a  demurrer.  In  Thompson  v.  Dicas,  2  DowL  Pr.  Cases,  93,  the 
writ  was  trespass  on  the  case,  and  the  declaration  was  trespass.  On  a  rule  for 
setting  aside  the  declaration  for  variance,  the  court  held  that  under  the  uni- 
formity act  the  declaration  must  be  conformable  to  the  writ,  and  the  declara- 
tion was  set  aside,  with  leave  to  the  plaintiff  to  declare  properly  under  the 
writ  if  he  could  do  so.  But  the  court  held,  by  Bayley,  B.,  that  the  variance 
could  not  be  taken  advantage  of  on  demurrer  because  it  was  a  "  mere  irregu- 
larity. "  Ohitty  lays  down  the  rule  in  such  cases  as  follows :  "  Before  the  uni- 
formity of  process  act  (4  W.  IV.,  ch.  39),  upon  common  process,  the  plaintiff 
might  declare  in  any  cause  of  action  whatever.  But  in  bailable  actions 
the  declaration  must  have  corresponded  with  the  cause  and  form  of  action 
in  the  affidavit,  and  the  ac  etiam  part  of  the  latitat  or  other  process;  for 
otherwise  the  defendant  would  be  discharged  on  filing  common  bail,  and 
the  court  would  not  allow  the  declaration  to  be  amended  in  that  respect;  but 
that  was  the  only  consequence,  for  the  court  would  not  in  such  case  set 
aside  the  proceedings  for  irregularity."  Chitty's  PL,  vol.  1,  p.  253.  "  If  the 
body  of  the  declaration  state  a  cause  of  action  that  is  not  nor  could  be  prop- 
erly declared  for  in  the  form  of  action  stated  in  the  writ,  then  the  deviation 
would  constitute  an  irregularity  and  ground  for  setting  aside  the  declaration, 
but  not  a  ground  for  demurrer."  Id.,  p.  254.  In  our  own  courts  it  has  been 
decided  that  a  variance  between  the  writ  and  declaration  must  be  pleaded  in 
abatement.  Wilder  v.  McCormick,  2  Blatch.,  31 ;  Duval  v,  Craig,  2  Wheat.,  45. 
But  in  this  case  the  defendant  has  pleaded  to  the  merits,  and  therefore  it  is 
now  too  late  for  him  to  plead  in  abatement.  Pressor  v.  Chapman,  29  Conn., 
815. 

§  969.  A  count  in  assumpsit  for  breach  of  promise  of  marriage  and  a  count 
in  tort  for  deceit  cannot  be  joined,  and  the  defect  may  be  reached  by  demurrer. 

(3)  It  remains  now  to  consider  the  objections  raised  by  the  defendant  to  the 
declaration.  Some  of  these  objections  are  merely  formal,  and,  not  having 
been  pointed  out  in  the  special  demurrer,  are  not  reached  by  it.  Only  defects 
of  substance  in  the  declaration  can  be  taken  advantage  of  under  a  special  de- 
murrer to  a  plea.     Gould's  PL,  ch.  IX,  part  1,  sec.  20. 

It  is  claimed  that  there  is  a  misjoinder  of  counts  in  the  declaration,  one 
count  being  in  contract  and  the  other  in  tort.  If  such  misjoinder  exists  it  is 
a  radical  fault,  and  is  reached  by  the  demurrer.     Gould's  PL,  ch.  IV,  sec.  98. 

As  has  already  been  remarked,  the  first  count  is  in  assumpsit    The  second 

count  sets  forth  the  deceit  of  the  defendant,  in  representing  that  he  was  a 

single  man,  when,  in  fact,  he  was  married,  and,  under  that  misrepresentation, 

entering  into  a  promise  of  marriage  with  the  plaintiff,  and  thereby  preventing 

her  from  receiving  the  attentions  of  other  men  and  making  a  suitable  mar^ 

riage,  and  keeping  her  a  single  woman  for  the  last  six  years,  and  injuring  her 

good  name,  and  hurting  her  feelings,  etc.    This  is  a  count  in  trespass  oa  the 

case  (1  Ch.  PL,  137),  or,  as  it  is  generally  denominated,  an  action  on  the  case. 

It  sounds  in  tort.     So  that  there  is  a  count  in  assumpsit^  and  a  count  in  case, 

joined  in  the  same  declaration.    These  counts  cannot  be  so  joined  at  common 

668 


DEMURRER.  g§  970-978. 

law.  Gould's  PI.,  ch.  IV,  sees.  87,  88,  91.  If  the  writ  be  regarded  as  sub- 
stantially for  trespass  on  the  case,  and  the  second  count  for  the  same  cause  of 
action,  then  the  first  count,  being  in  aesurripsit,  is  manifestly  out  of  place.  The 
first  count,  therefore,  should  be  stricken  out.    Gould's  PL,  ch.  lY,  sec.  101. 

As  both  parties  have  been  greatly  in  fault  in  pleading,  and  as  a  portion  of 
the  pleadings  of  both  parties  ^s  to  be  stricken  out,  this  may  be  done  by  both 
parties  without  costs. 

§  970.  Demurrer  on  ground  of  statute  of  limitations. 

A  further  objection  is  raised  to  the  declaration,  that  it  shows,  upon  its  face, 
that  the  cause  of  action  arose  more  than  six  years  before  suit  brought,  and  is, 
therefore,  barred  by  the  statute  of  limitations  of  New  York.  But  the  date 
mentioned  in  the  declaration  is  not  material,  and,  as  the  plaintiff  can  prove 
any  date  within  the  statutory  period,  such  objection  cannot  be  raised  on  de- 
murrer. 

BROWN  V.  DUCHESNE. 
(Circuit  Court  for  Massachusetts:  2  Curtis,  97.    1854.) 

§  97 1.  A  demurrer  to  all  the  pleas  must  he  overruled  if  one  is  good. 

Opinion  by  Ctjbtis,  J. 

This  is  an  action  on  the  case  for  the  violation  of  a  patent-right.  The 
defendant  pleaded  the  general  issue  and  two  special  pleas.  The  plaintiff  de- 
murred as  follows:  ^^  And  the  said  plaintiff  says  that  the  several  pleas  by  the 
said  Duchesne,  in  manner  and  form  aforesaid  pleaded,  and  the  matters  therein 
contained,  are  insufficient  to  bar  the  plaintiff,''  etc.,  in  the  usual  form  of  a 
demurrer.  And  he  assigns  several  causes  of  demurrer  specially.  Without  re- 
gard to  the  defects  of  form  specially  pointed  out,  if  this  demurrer  is  taken  to 
all  the  pleas,  and  any  one  is  found  good,  the  demurrer  is  overruled.  There  is 
certainly  one  good  plea,  for  the  general  issue,  in  the  usual  form,  is  upon  the 
recohl.  And  it  is  clear  the  demurrer  covers  all  the  pleas.  It  applies  in  terms 
to  the  several  pleas,  which  means  all  the  several  ploas. 

§  972.  Form,  of  replying  separately  to  one  or  more  pleas. 

There  is  a  settled  form  of  replying  to  one  or  more  pleas  to  the  exclusion  of 
others,  which  is  ^' as  to  the  said  pleas  by  the  said  defendant  secondly,  or  seo- 
ondly  an(^  thirdly,  above  pleaded,"  etc.  When  not  thus  restricted,  the  legal 
intendment  is  that  all  are  included  in  the  answer  made  to  them. 

The  demurrer  must  be  overruled.  ^ 

JACKSON  t7.  RUNDLET. 
(Circoit  Court  for  New  Hampshire:  1  Woodbury  &  Minot,  881-888.'  1846.) 

Statement  of  Faois. —  Action  of  debt  on  a  bond.  After  oyer  the  defend- 
ant pleaded  non  est  factum  and  a  second  plea  of  general  performance.  There 
i77as  an  issue  on  the  first  plea,  and  a  replication  to  the  second  that  defendant 
had  rfeceived  money  that  he  did  not  use  or  account  for  according  to  his  duty. 
To  this  there  was  a  demurrer  for  duplicity. 

§  973.  Duplicity  to  he  objected  to  only  hy  special  demurrer. 

Opinion  by  Woodbfey,  Z. 

It  is  well  settled  that  an  objection  founded  on  duplicity  in  pleading  can  be 
taken  advantage  of  only  by  a  special  demurrer^  Otis  v.  Blake,  6  Mass.,  336. 
Because  the  defect  is  in  form  rather  than  subst^v^c^,  teudmg  to  prolixity,  un- 
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necessary  expense  in  recording  and  copying,  and  confusion  with  courts  and 
juries  by  multifarious  and  mixed  issues.  1  Chit.  PL,  513.  The  duplicity  must 
also  be  specially  pointed  out.  1  Saund.,  337,  l;  10  East,  73 ;  Currie  v.  Henry, 
2  John.,  433.  In  this  case  the  designation  of  the  duplicity  is  imperfect,  but 
the  demurrer  may  be  regarded  as  special,  rather  than  general,  since  the 
breaches  are  alleged  to  be  two  in  number,  and  independent  of  each  other. 

§  974.  Distinction  between  general  and  special  demu7*rer8. 

It  runs,  however,  very  near  the  brink ;  and  hence  the  plaintiflf  objects  that 
the  demurrer  is  in  form  a  general  rather  than  special  one.  The  distinctions 
between  these  demurrers  are  modern,  there  being  none  at  common  law,  and 
now  the  only  established  difference  is  that  just  alluded  to,  in  respect  to  the 
pointing  out  of  the  duplicity,  viz. :  That  a  special  demurrer  assigns  some  spe- 
cific cause,  and  a  general  demurrer  does  not,  and  either  refers  to  no  causes 
whatever,  or  only  to  general  ones.  1  Inst.,  72 ;  4  Bl.  C,  132 ;  1  Chit.  PL,  646. 
Since  the  27th  Elizabeth  all  matters  of  form  can  be  reached  only  by  special 
demurrer.  1  Saund.,  337, 1;  Tidd,  648 ;  Com.  Dig.,  Pleader,  27.  A  special  one, 
therefore,  is  always  safest.  And  this  must  be  considered  such  a  demurrer,  as 
one  cause  is  assigned  specifically  to  a  certain  extent,  though  the  rest  are  like 
a  general  demurrer.    1  Mass.,  500,  arguendo. 

§  975.  Demurrer  reaches  hack  to  the  first  fault    Exceptions  to  the  rule. 

But  it  is  contended  by  the  plaintiff  that  whether  his  replication  be  double 
or  not  is  immaterial,  and  need  not  be  examined  even  on  a  special  demurrer,  as 
the  plea  is  bad,  and  the  judgment  must  be  on  the  first  fault  in  the  record. 
Such  is  doubtless  the  general  doctrine  on  this  subject  when  a  plea  is  bad  in 
substance.  1  Chit.  PL,  647;  5  Cranch,  257;  1  Gall.,  91;  2  John.,  466;  3  id., 
366;  11  id.,  482. 

But  there  are  several  exceptions  to  this  rule.  In  courts  of  error  the  judg- 
ment will  not  always  be  against  him  committing  the  first  fault,  because  it 
may  be  cured  by  a  verdict,  and  because  the  decision  below  may  have  been 
made  on  other  grounds  entirely ;  and  the  party  may  wish,  and  it  may  be 
proper,  to  allow  him  to  amend.  So  the  judgment  may  be  reversed  to  enable 
the  court  to  have  the  matter  presented  suitably,  and  then  the  whole  case  is 
left  open  to  amendment  and  another  trial,  without  rendering  judgment  for 
either  the  plaintiff  or  the  defendant.    See  Davis  v.  Garland,  4  How.,  431. 

Nor  can  the  court  where  the  suit  is  brought  go  back  in  a  case  like  this  to 
the  first  fault,  unless  it  be  one  bad  on  general  demurrer.  For  objection  should 
have  been  taken  to  it  specially,  by  the  opposite  party,  before  pleading  over. 

§  976.  Particularity  required  in  a  plea  in  action  on  a  bo7id. 

In  this  case  the  defendant  is  a  surety  in  a  bond,  and  the  objection  to  his 
plea  is  that  it  is  bad  for  not  setting  out  the  articles  of  association,  and  deny- 
ing a  breach  of  them,  as  well  as  of  the  condition  to  perform  them.  But  the 
idea  that  he  should  go  into  this  greater  particularity  is,  in  my  opinion,  not  well 
founded. 

The  defendant  is  not  supposed  to  have  those  articles  in  his  possession  liko 
the  plaintiff  or  the  deceased  principal  in  the  bond.  When,  therefore,  he  gets 
oyer  of  the  conditions  of  the  bond,  all  of  which  are  affirmative,  and  among 
them  one  to  fulfill  these  articles,  and  then  proceeds  to  allege  a  performance 
generally,  or  in  the  language  of  the  condition,  he  does  all  that  is  at  first  nec- 
essary. 1  Chit.  PL,  514;  8  D.  &  E.,  459;  2  Saund.,  413;  Hughes  u  Smith,  5 
John.,  168;  2  id.,  413. 

Some  cases  seem  to  have  required  sums  and  dates  to  be  given,  such  as 
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Doug.,  214,  and  2  N.  H.,  130.  But  if  that  is  the  true  construction  of  them,  it  is 
apparent  that  they  cannot  be  sustained  as  sound  law.  Sneed  v,  Wister,  8 
Wheat.,  690,  is  cited  against  thfs  conclusion.  But  the  court  merely  ruled  in 
that  case  that  the  defendant  could  not  crave  oyer  of  a  deed  named  in  the 
condition  of  the  bond ;  and,  if  he  wishes  to  use  it,  must  produce  it  himself  or 
show  an  excuse.  But  here  no  oyer  of  the  articles  is  craved,  nor  any  use  made 
of  them  by  the  defendants. 
§  977,  What  constitutes  duplicity.  Authorities  reviewed. 
Let  us  then  proceed  to  examine  the  replication,  to  see  whether  the  charge 
of  duplicity  against  it  is  well  sustained.  What  constitutes  duplicity  in  such  a 
case!  Not  more  than  one  fact  being  alleged,  not  a  connected  proposition 
made,  embracing  several  facts,  but  distinct  defenses,  in  case  of  pleas,  or  sepa- 
rate and  independent  breaches  in  replication,  or  different  causes  of  action  set 
out  in  writs.  1  Chitty,  PI.,  261;  2  Wm.  Bl.,  1022;  1  Burr.,  316;  2  John., 
433-462;  3  id.,  315;  3  Caines,  R.,  160.  See  various  other  cases  showing  that 
any  number  of  facts  are  not  double  if  they  go  to  establish  a  single  point  as  a 
breach  or  a  single  justification.  Stephen  on  PI.,  274;  Gould  on  PL,  421-427; 
7  Bacon's  Abr.,  PI.;  9  Wend.,  143;  6  Mass.,  338;  6  Brown's  P.  C,  27;  5  Pick., 
221 ;  Story,  PL,  283-287. 

Examples,  however,  throw  more  light  on  questions  like  this  than  any  gen- 
eral definition.  Thus,  a  defense  that  the  plaintiff  had  married  a.nd  her  hus- 
band released  the  cause  of  action  is  good  as  a  plea,  because,  though  two  facts 
are  alleged,  they  both  unite  to  constitute  but  one  defense.  While  a  plea  jus- 
tifying a  trespass,  as  moderate  correction,  and  averring  also  a  release,  is 
double ;  the  two  facts  being  disconnected  and  constituting  two  independent 
defenses. 

So  a  justification  by  an  assistant  to  a  deputy-sheriff,  that  the  warrant  was 
regularly  issued  and  delivered  to  the  deputy-sheriff,  that  he  seized  the  property 
by  virtue  of  its  being  the  property  of  the  judgment  debtor,  but  in  possession 
fraudulently  of  the  plaintiff,  and  that  the  defendant  acted  in  aid  and  by  com- 
mand of  the  deputy-sheriff,  are  dependent  facts,  making  but  one  defense. 
Patcher  v.  Sprague,  2  John.,  462. 

As  to  the  English  precedents  since  William  III.,  it  is  to  be  noticed  that  they 
are  not  always  applicable,  being  made  under  a  statute  in  that  reign,  by  which 
doable  breaches  are  allowed  to  be  assigned  in  replications  in  actions  on  bonds 
to  secure  the  performance  of  covenants.  1  Chitty,  PL,  688.  And  this  act  is 
in  analogy  to  the  common-law  rule  in  actions  in  covenants,  where  a  double 
breach  is  not  considered  as  duplicity.  But  that  statute  is  not  in  force  in  New 
Hampshire,  and  is  a  departure  from  the  common  law  generally  as  well  as  the 
practice  in  this  state.    Mooney  v,  Demerrit,  1  N.  EL,  187. 

Here  a  forfeiture  is  settled  by  the  trial  of  one  breach,  and  damages  are  then 
assessed  for  all  that  can  be  proved  in  a  hearing  afterwards  in  chancery 
(Parker  v.  Colcord,  2  id.,  38,  39) ;  while  there,  no  damages  were  assessed  but 
on  the  breaches  assigned  and  tried.  1  id.,  188.  The  cases  in  England,  where 
the  assignment  of  a  breach  must  still  be  single,  are  numerous,  and  some  of 
them  are  much  like  the  present,  where  the  assignment  has  been  considered 
not  double.  In  a  part  of  them  the  objections  there  are  made  for  other  rea- 
sons, such  as  want  of  sufficient  particularity.  Yet,  if  open  to  objections  for 
duplicity,  they  would  probably  have  been  taken  or  made. 

Thus  in  Shum  v,  Farrington,  1  Bos.  &  Pull.,  640  ^^^  ^^®  ^^  ^®^*  ^^  bond 
and  the  plea  craving  oyer.    It  appeared  by  the'  ^oti^^^^^^  ^^^  ^^®  defendants 
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became  bound  for  the  faithful  conduct  of  R.  S.,  as  agent  to  the  plaintiff,  to  re- 
ceive and  pay  money,  and  account  truly,  etc.  The  plea  then  alleges  general 
performance.  Eeplication,  that  the  agent  received  £2,000  belonging  to  the 
business,  and  hath  not  paid  to  the  plaintiffs  and  given  a  fair  account  thereof. 
Special  demurrer,  that  the  names  of  the  persons  from  whom  he  received  the 
money  and  the  time  are  not  set  out.  No  objection  was  made  that  the  replica- 
tion was  double. 

In  Cornwallis  v.  Savery,  2  Burr.,  772,  the  breach  was  the  receipt  of  a  sum 
and  not  accounting  for  it.  This  was  held  to  be  single,  as  both  must  unite,  the 
receipt  and  not  accounting,  in  order  to  constitute  a  breach  of  the  condition  of  a 
bond.  Barton  v.  Webb,  8  D.  &  E.,  459.  If  the  breach  was  averred  to  be 
receipts  of  money  from  different  persons,  A.  and  B.  and  C,  then  it  would  be 
double.     1  Str.,  227;  case  cited,  2  Burr.,  773. 

In  Adams  v.  Mack,  3  N.  H.,  493,  a  similar  view  was  taken,  and  the  court 
held  that  a  plea  justifying  the  sale  as  well  sls  the  taking  of  the  goods  sued  for, 
was  not  double,  both  being  necessary  to  constitute  a  full  defense  to  the  charge 
of  converting  them.     See,  also,  Oalusha  v.  Cobleigh,  13  id.,  79. 

The  conclusions  of  the  court,  then,  may  be  summed  up  as  follows:  The 
demurrer  is  to  be  considered  as  a  special  one;  and  if  duplicity  existed  in  the 
replication,  it  could  thus  be  taken  advantage  of,  and  judgment  be  rendered 
against  the  plaintiff  for  it,  unless  there  was  such  previous  fault  in  the  plea  as 
is  bad  in  general  demurrer.  See  some  exceptions.  Stephen's  PI.,  163,  164; 
6  Barn.  &  Aid.,  607;  Garland  v.  Davis,  4  How.,  131.  But  the  plea,  I  think, 
contains  no  such  fault. 

§  978.  A  plea  is  good  which  craves  oyer  of  the  conditions  of  tfve  hond^  and 
alleges  generally  a  compliance  with  them. 

The  plea  avers  a  general  performance  of  all  the  previous  duties  named  in 
the  condition  of  the  bond,  and,  as  before  suggested,  seems  sufficient,  especially 
as  the  articles  of  the  association  were  not  in  the  possession  of  the  sureties. 
After  craving  oyer  of  the  bond  and  condition  in  which  they  are  named,  but 
are  not  produced  with  it,  it  is  enough  to  allege  generally  a  compliance  with 
them  all.  One  of  them  was  to  keep  fair  and  honest  books  and  accounts  of  all 
his  doings  with  the  association;  another  was,  faithfully  to  keep  their  secrets; 
another,  to  conform  to  articles  and  by-laws;  and  another,  to  obey  all  written 
instructions  from  the  association. 

§  979.  A  replication  is  good  which  assigns  a  single  breach  though  consisting 
of  many  facts. 

The  replicatibn  evidently  does  not  intend  to  assign  any  breach  of  the  first, 
second  or  fourth  heads  of  duty,  except  as  some  of  them  may  be  included  in 
the  third,  to  conform  to  the  articles  and  by-laws.  But  after  averring  what  the 
articles  and  by-laws  wdre  in  respect  to  his  making  purchases  as  agent  for  the 
association,  and  also  to  contract  to  pay  for  labor  required  in  waiving,  etc., 
and  once  in  three  months  or  oftener,  if  requested,  account  for  money  received 
for  them,  and  likewise  give  statements  of  what  was  received  and  services  ren- 
dered, the  replication  alleges  that  J.  S.  Rundlet  became  agent,  and  while  so 
received  $35,566.66  for  said  association  on  account  of  it,  and  his  duty  to  use 
it,  and  that  he  was  directed  to  use  and  pay  it  in  the  business  of  said  associa- 
tion ;  yet  he  hath  not  so  used  it  nor  accounted  for  it,  nor  paid  the  same  to  or 
for  the  association. 

Though  inartificial  in  some  degree,  this  breach  is  much  like  those  assigned 

in  Shum  v,  Farrington,  and  Cornwallis  v.  Savery.    And  though  no  question 
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was  raised  as  to  duplicity  in  the  Rvst  case,  it  was  in  the  last,  and  it  was  held 
to'  be  single  (not  needing  to  be  cured  by  the  statute  of  William  III.). 

Here  the  duty  was  to  use  the  money  in  behalf  of  the  association;  there,  to 
account  for  it.  Here,  then,  the  breach  is  that  he  did  not  so  use  the  money, 
and  the  other  allegations  which  follow  are  merely  connected  with  that  aver- 
ment, to  make  this  single  breach  complete  and  full  by  adding,  not  new  breaches 
and  independent  ones,  but  facts  showing  him  liable  for  not  so  using  the 
money,  because  he  had  not,  instead  of  that,  paid  it  over  or  in  any  way  ac- 
counted for  it.  But  these  last  allegations  do  not  seem  meant,  nor  are  they 
fairly  to  be  construed,  as  separate  and.independent  breaches.  They  are  rather 
component  parts  or  elements  tending  to  show  the  first  breach  existing  un- 
atoned  for,  and  not  in  any  way  satisfied  or  commuted. 

Strange  as  it  may  seem,  also,  it  is  not  averred,  that  any  duty  to  pay  over 
the  balance  existed,  and  hence  of  necessity  on  that  account,  also,  an  averment 
of  not  paying  them  over  cannot  be  considered  as  an  averment  of  a  second 
distinct  breach  of  what  there  is  not  stated  to  have  been  any  duty  to  be  broken 
or  fulfilled.     For  reasons  like  these  the  replication  is  adjudged  good. 

• 

§  980.  Formal  objections. —  Where  objections  merely  formal  are  stated  as  causes  of  de- 
murrer the  party  taking  them  is  entitled  to  the  benefit  of  them  if  they  are  well  founded. 
£x>ckington  v.  Smith,  Pet.  C.  C,  466. 

§  981.  Speaking  demurrers. —  When  a  demurrer  states  a  fact  which  does  not  appear  on 
the  face  of  the  pleading  demurred  to,  it  is  a  speaking  demurrer  and  is  bad.  Lamb  v.  Starr, 
Deady,  860. 

§  983.  A  demurrer  when  overruled  is  waiyed  by  a  replication  subsequently  filed  and 
ceases  to  be  a  part  of  the  record.    Young  v.  Martin,  8  Wall.,  854. 

§  988.  Withdrawal  of  plea  to  admit  demurrer.— The  court  will  not  permit  a  plea  to  the 
merits  to  be  withdrawn  to  enable  the  defendant  to  demur  specially.  Alricks  v.  Slater,  1  Cr. 
C.  C,  73. 

§  984.  A  defendant  will  be  permitted  to  withdraw  the  general  issue  and  file  a  general  de- 
murrer.    Deakins  v.  Lee,  1  Cr.  C.  C,  442. 

g  985.  Waiver  of  by  pleading  over.—  Pleading  over  to  ft  declaration  adjudged  good  on  de- 
murrer, without  any  reservation,  is  a  waiver  of  the  demurrer.  Watkins  v.  United  States, 
9  Wall.,  759;  Campbell  v.  Wilcox,  10  WaU.,  421. 

§  986.  Leave  to  reply  after  demurrer  overruled.—  After  a  demurrer  to  a  plea  of  set-off 
overruled,  plaintiff  should  have  leave  to  reply.     Rochell  v.  Phillips,  Hemp.,  22. 

g  987.  Withdravral  of  demurrer  to  plead  de  novo. —  After  judgment  for  the  plaintiff  on 
the  defendant's  demurrer,  and  writ  of  inquiry  awarded,  the  court  will  not  permit  the  defend- 
ant to  plead  de  novo  unless  he  will  withdraw  his  demurrer.  Woodrow  v.  Coleman,  1  Cr.  C,  C, 
192. 

g  988.  Demurrer  to  issue  overruled  —  Same  issue  cannot  be  again  tendered.—  The  court, 
in  the  present  case,  would  not  permit  the  defendant  to  tender  an  issue  which  he  had  refused 
to  join,  and  to  which  he  had  demurred  when  tendered  by  the  plaintiff,  there  having  been 
judgement  rendered  against  him  by  the  United  States  supreme  court  on  the  demurrer.  Hodg- 
son V,  Marine  Ins.  Ca,  1  Cr.  C.  C,  560. 

§  989.  A  demurrer  in  a  case  proceeded  on  under  the  civil  law  does  not  prevent  the  party 
veho  demurred  controverting  the  facts  confessed  in  the  demurrer  and  compelling  the  opposite 
party  to  prove  them.     Crawford  v.  The  William  Penn,  8  Wash.,  484. 

§  990.  The  legal  effect  of  a  demurrer  to  a  scire  facias  is  the  same  as  that  of  a  demurrer  to 
a  declaration.    Vermont  v.  The  Society  for  Propagating  the  Gospel,  1  Paine,  652. 

§  991.  How  far  a  demurrer  cuts  back. —  On  demurrer  the  court  will  give  judgment  upon 
the  whole  record.    Hart  v.  Rose,*  Hemp.,  238. 

§  992.  On  a  demurrer  to  any  pleading  the  court  may  go  back  to  the  first  fault  Great- 
house  V.  Dunlap,  3  McL.,  308;  Sprigg  v.  Bank  of  Mount  Pleasant,  10  Pet.,  257;  Bloseberg, 
etc.,  R.  Co.  V.  Tioga  R.  Co.,  5  Blatch.,  887 ;  Wright  u.  Johnson,  8  Blatch.,  150. 

g  998.  Defects  in  a  declaration  may  be  waived  by  pleading  to  it.  But  if  the  plaintiff  de- 
murs to  the  plea  the  court  will  look  to  the  first  defect  in  pleading.  Bank  of  Illinois  v. 
Brady,  3  McL.,  268. 

§  99#.  The  rule  that  a  demurrer  goes  back  to  the  first  BviVista^^^  *^^^^  ^^  *^®  pleadings  ap- 
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plies,  although  a  former  demurrer  to  the  faulty  pleading  has  been  overruled  and  waived  by 
pleading  over.     Aurora  v.  West,*  7  WalL,  82. 

§  995.  On  demurrer  to  any  pleadings  which  are  in  bar  of  the  action  the  judgment  for 
either  party  is  final,  just  as  it  would  have  been  on  an  issue  of  fact  joined  on  the  same  plead- 
ing, and  found  for  such  person,  and  such  judgment  may  be  pleaded  in  bar  of  another  suit. 
Ibid. 

§  996.  Demurrer  reaches  back  to  first  defective  pleading.  Clearwater  v,  Meredith,  1 
WaU..  25. 

§  997.  When  a  demurrer  to  a  replication  has  been  sustained,  the  filing  of  a  replication  de 
novo  waives  the  plaintiffs  right  to  question  the  correctness  of  the  decision.    Ibid, 

§  998.  A  demurrer  to  a  special  plea  ordinarily  cuts  back  to  the  declaration,  but  not  when 
the  general  issue  has  been  pleaded.    McDonald  v.  Orvis,  5  Biss.,  188. 

§  999.  A  demurrer  ordinarily  goes  back  to  the  first  fault  in  pleading,  but  does  not  go  be- 
yond the  general  issue.    Townsead  v,  Jemison,  7  How.,  706. 

§  1000.  The  rule  that  a  demurrer  opens  the  record,  and  allows  judgment  to  be  given 
against  the  party  who  committed  the  first  fault  in  pleading^  does  not  apply  when  that  fault 
is  one  of  form  merely  and  not  of  substance.    Railroad  Ck>.  v.  Harris,  12  WalL,  65. 

§  1001.  It  is  an  ancient  rule  in  pleading  that  upon  demurrer  the  whole  record  is  presented, 
and  judgment  goes  against  the  party  who  commits  the  first  substantial  fault.  The  same  rule 
IB  applicable  under  the  code  of  New  York.  United  States  v.  Central  Nat.  Bank,  10  Fed.  It, 
613. 

§  1002.  Upon  demurrer  to  a  plea  in  abatement  the  court  will  look  back  to  the  first  fault  in 
pleading,  and  if  the  declaration  is  bad  the  judgment  will  be  against  plaintiff.  Bockee  v, 
Crosby,  2  Paine.  432. 

§  1008.  A  demurrer  in  scire  faciaa  proceedings  does  not  reach  back  to  the  original  suit,  nor 
to  any  proceedings  before  those  pending.    Dickson  v.  Wilkinson,*  8  How.,  57. 

§  1004.  Upon  a  general  demurrer  judgment  must  be  against  the  party  who  commits  the 
first  substantial  fault  in  pleading.    McCue  u  Corporation  of  Washington,*  8  Cr.  C.  C,  639. 

§  1005.  General  and  special. —  A  special  demurrer  operates  as  a  general  demurrer  as  to  all 
the  pleadings  of  the  party  demurring.    Ibid, 

§  1006.  A  general  demurrer  to  a  declaration  will  be  overruled  if  the  latter  contain  one 
good  count.    Ibid, 

§  1007.  A  special  demurrer  brings  into  question  the  substantial  validity  of  the  pleading  of 
the  demurring  party.    Vowell  v.  Lyles,  1  Cr.  C,  CJr.,  428. 

§  1008.  If  a  complaint  is  defective  there  should  be  a  special  demurrer  to  the  defective  part 
Lafleur  v.  Douglass,*  1  Wash.  Tj,  215. 

§  1009.  A  special  demurrer  will  not  be  admitted  to  set  aside  an  offioe  judgment.  Whet- 
croft  V,  Dunlop,  1  Cr.  C.  C,  5. 

§  1010.  A  special  demurrer  may  be  filed  in  all  actions  in  the  federal  courts.  Cage  v.  Jeffries, 
Hemp.,  409. 

§  1011.  What  is  admitted  by  a  demurrer. —  A  demurrer  only  admits  facts  which  are  well 
pleaded.  Commercial  Bank  of  Manchester  v,  Buckner,  20  How.,  108;  Qreathouse  v.  Dunlap, 
3  McL.,  803. 

§  1012.  A  demurrer  admits  no  conclusions  of  law,  but  only  facts  well  pleaded ;  therefore, 
upon  demurrer,  questions  as  to  certain  legal  conclusions,  or  as  to  the  admissibility  of  certain 
evidence,  are  open  to  the  defendants.    Dillon  v,  Barnard,  1  Holmes,  886. 

§  1018.  A  demurrer  in  one  cause  between  the  same  parties,  whereby  a  particular  fact  is 
considered  in  law  as  admitted,  is  not  evidence  of  that  fact  in  another  cause  between  the  sapie 
parties.    Auld  v.  Hepburn,  1  Cr.  C.  C,  122. 

§  1014.  Facts  well  pleaded  are  admitted  by  demurrer,  but  not  matters  of  inference  or  argu- 
ment, nor  the  alleged  construction  of  an  instrument  when  the  instrument  itself  is  set  forth, 
and  the  construction  assumed  is  repugnant  to  its  language,  nor  any  mere  legal  conclusions. 
A  demurrer  cannot  be  held  to  work  an  admission  that  parol  evidence  is  admissible  to  enlar^ 
or  contradict  a  sealed  instrument  which  has  become  a  matter  of  record.  United  States  f\ 
Ames,  9  Otto,  85. 

g  1015.  In  an  action  by  the  United  States  to  recover  a  penal  sum  under  the  revenue  laws, 
the  plaintiff  alleged  fraud  upon  the  government  by  the  omission  of  certain  acts  prescribed  by- 
law. The  answer  denied  the  allegation,  and  averred  whatever  fraud  was  committed  was 
effected  through  other  means.  To  this  the  plaintiff  demurred,  and  it  was  held,  as  the  de- 
murrer admitted  the  truth  of  the  answer,  the  plaintiff  had  admitted  away  its  cause  of  action. 
United  States  v.  Chouteau,  12  Otto,  603. 

§  1016.  A  defendant,  being  sued  on  certain  bonds,  made  defense  that  plaintiff  bought  the 
bonds  with  notice  of  a  certain  defect  that  would  render  the  instruments  invalid.  Plaintiff 
replied,  denying  the  notice,  and  defendant  demurred.    Held,  that  this  demurrer  admitted  the 
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facts  of  the  plea  to  be  untrue,  and  that  plaintiff  was  a  bona  fide  holder  without  notice.     City 
of  Lexington  v.  Butler,  14  Wall.,  283. 

§  1017.  A  demurrer  for  want  of  jurisdiction  does  not  admit  the  jurisdiction  of  the  court. 
Donaldson  v.  Hazen,  Hemp.,  423. 

§  101^.  Defendants  made  a  bill  of  exchange  as  officers  of  the  corporation,  and  were  sued 
npon  it  as  individuals.  The  bill  was  determined  to  be  a  corporation  bill,  and  it  was  held  that 
the  allegation  in  the  declaration  that  the  defendants  made  *' their"  bill  was  ii^consistent 
with  the  terms  of  the  writing  sued  upon,  and  was  not  admitted  by  demurrer.  Hitchcock  v. 
Buchanan,*  15  Otto,  416. 

§  1019.  Action  by  the  postmaster-general  against  a  deputy-postmaster  and  his  sureties  on 
a  bond  executed  by  them.  The  sureties  pleaded  that  the  plaintiff  did  not,  as  he  was  bound  by 
law  to  do,  call  upon  the  deputy  to  settle  his  accounts,  or  cause  suits  to  be  commenced  against 
him  for  not  so  settling  them,  and  paying  the  balance  due  by  him;  nor  did  he  notify  the  sure- 
ties of  the  defaults  of  the  deputy,  but  fraudulently,  and  in  violation  of  his  duty  to  the  United 
States  and  to  the  sureties,  neglected  to  bring  such  suits  and  to  give  notice.  The  plaintiff  de- 
murred generally.  The  demurrer  to  the  plea  admitting  the  fraud  stated  in  it,  the  plaintiff 
cannot  recover.    Postmaster-Oeneral  v,  Ustick,  4  Wash.,  847. 

§  1020.  Demmrer  to  several  pleadings,—  If  a  demurrer  be  Jfiled  to  a  declaration  which 
sets  forth  several  breaches,  and  one  breach  is  well  averred,  the  demurrer  must  be  overruled. 
GiU  V,  Stebbins,*  2  Paine,  417. 

g  1021.  When  a  demurrer  is  taken  *'to  the  complaint,"  which  consists  of  several  counts,  if 
either  count  is  good  the  demurrer  will  be  overruled.    Parrott  v.  Barney,  Deady,  405. 

§  1022.  In  the  theory  of  pleading  different  counts  are  sui^K>sed  to  represent  different  claims 
or  offenses ;  and  upon  demurrer  it  will  not  be  taken  for  granted  that  each  of  two  counts  is  for 
the  same  cause  of  action.  So  held  when  the  counts  were  for  false  imprisonment  and  malicious 
prosecution  respectively.    Castro  v.  De  Uriarte,  12  Fed.  R.,  250. 

g  1028.  When  an  answer  to  a  declaration  sets  up  several  inconsistent  defenses,  under  a 
system  allowing  such  pleading,  a  demurer  will  be  overruled  if  any  one  of  the  defenses  set  up 
be  good.    Dallas  Ck)unty  v,  Mackenzie,*  4  Otto,  660. 

§  1024.  When  an  answer  in  a  suit  on  county  bonds,  among  other  defenses,  denies  that  the 
bonds  were  issued  by  the  county,  plaintiff  should  not  demur,  as  by  admitting  that  the  bonds 
were  not  issued  he  destroys  his  cause  of  action.    IbicL 

§  1025.  In  covenant  where  several  breaches  are  assigned,  some  of  which  are  sufficient  and 
others  not,  the  defendant  should  only  demur  to  such  as  are  bad ;  and  if  he  demur  to  the  whole 
declaration,  judgment  must  be  given  against  him.    Gill  v.  Stebbin«,  2  Paine,  417. 

8  1026.  Want  of  proper  aTerments  in  the  declaration  cannot  be  made  the  ground  of  a 
nonsuit.    Bas  v.  Steel,  Pet  C.  C,  406. 

g  1027.  Statute  of  limitations  as  subject  of.— When  it  is  apparent  on  the  face  of  a  petition 
the  statute  of  limitations  may  be  set  up  under  a  demurrer.  Bonnifield  v.  Price,*  1  Wyom.  Tj, 
173. 

g  1028.  Demurrer  overruled  on  appeal,  with  permission  to  plead.—  A  case  came  before 
the  United  States  supreme  court  on  a  judgment  in  a  federal  circuit  court  for  the  defendant, 
the  avowant  in  replevin,  he  having  demurred  to  the  pleas  of  the  plaintiff  in  an  action  of  re- 
plevin. The  court,  having  reversed  the  judgment  in  the  circuit  court,  remanded  the  cause, 
with  instructions  to  the  circuit  court  to  overrule  the  demurrer  and  permit  the  defendant,  the 
avowant,  to  plead.    Lloyd  v,  Scott,  4  Pet.,  206. 

g  1029.  Citizenship  as  ground  of.— A  defective  allegation  of  citizenship  is  a  good  ground 
of  demurrer.    Ketchum  v»  Driggs,  6  McL.,  13. 

g  1030.  A  defect  of  jurisdiction  on  account  of  citizenship  apparent  on  the  declaration  may 
be  relied  upon  by  a  demurrer,  and  a  plea  in  abatement  is  not  necessary.  Coal  Co.  v.  Blatch- 
ford,  11  Wall..  172. 

g  1031.  Joinder  of  eounts. —  A  count  alleging  the  loan  of  a  mare,  and  an  injury  of  the 
mare  through  negligence,  may  be  joined  with  a  count  alleging  a  loan  and  an  agreement  to 
return  the  mare  safe ;  if  such  joinder  is  not  strictly  proper  the  remedy  is  by  special  demur- 
rer.    Dobbin  v.  Foyles,*  2  Cr.  C.  C,  65. 

g  1032.  Limit  to  number  of  demurrers  that  may  be  taken.—  After  defendants  had  three 
t^imes  demurred  to  and  answered  the  petition  or  complaint,  the  case  went  to  the  supreme 
court,  which,  sustained  the  petition.  Defendant  then  filed  other  demurrers,  and  plaintiff 
moved  to  strike  them  out.  Held  in  the  discretion  of  the  court  that  they  should  be  struck 
out,  as  there  should  be  some  limit  to  raising  legal  objection,  and  apparently  every  material 
<iefense  could  be  presented  on  the  points  already  raised.  Hitchcock  v.  Qalveston,*  8  Woods, 
370. 

g  1088.  Ctoneral  and  special  demurrer. — A  general  d^tw^^er  enables  the  party  to  assail 
substantial  imperfection  in  the  pleadings  of  the  opp^>.   ,^  ^rty  without  particulatiziug 
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any  of  them  in  the  demurrer;  a  special  demurrer  goes  to  the  structure  merely  and  not  to  the 
substance,  and  it  must  distinctly  and  particularly  specify  wherein  the  defect  lies.  Martin  r. 
Bartow  Iron  Works,*  85  Ga.,  820. 

§  1034.  If  a  pleading  Is  doable  it  is  bad  on  special  demurrer,  but  the  demurrer  must  point 
out  wherein  the  duplicity  consists.    Ibid,  * 

§  1086.  The  aEcient  rale,  that  failure  of  consideration  could  not  be  pleaded  to  a  specialty, 
has  been  much  relaxed.    Ibid, 

§  1030.  Patents  —  Mixed  questions  of  law  and  fact  not  subject  to  demurrer.— Whether 
a  given  improvement  is  a  patentable  invention  is  a  mixed  question  of  law  and  fact,  and 
should  not,  in  ordinary  cases,  be  disposed  of  on  demurrer  and  without  the  intervention  of  a 
jury.    Teese  v,  Phelps,  McAl.,  19. 

§  1037.  Duplicity  —  Defectire  allegation  of  time  and  place.— Objections  to  a  replication 
for  not  alleging  time  and  place,  and  for  duplicity,  can  be  taken  by  special  demurrer  only. 
Blossberg  &  Ck>rnlng  R.  Co.  v.  Tioga  R.  Co.,  5  Blatch.,  887. 

§  1088.  No  questions  not  raised  by  the  complaint  can  be  considered  on  demurrer  thereto. 
Pettit  V.  Town  of  Hope,  18  Blatch.,  180. 

§1089.  Waste  —  Demurrer,  prayer  of  complaint  not  noticed  on.— The  prayer  of  the 
complaint  in  an  action  of  waste,  asking  for  treble  damages,  will  not  be  noticed  by  the  court 
in  parsing  upon  a  demurrer.  The  relief  in  such  an  action  depends  upon  the  facts  stated  and 
not  upon  the  prayer.    Parrot  v.  Barney,  Deady,  405. 

§  1040.  Demurrer  to  **  so  much  of  answer  as,"  etc.,  bad.—  When  an  answer  sets  up  a  spe- 
cial contract  in  addition  to  other  matter,  a  demurrer  **  to  so  much  of  the  answer  as  sets  up 
the  special  contract "  is  bad,  since  the  clerk  would  not  know,  nor  would  any  one,  what  is 
meant  by  sustaining  the  demurrer  *'  to  so  much  of  the  answer  as  sets  up  the  special  contract.^ 
Ormsby  v.  U.  P.  R'y  Co.,  4  Fed.  R.,  170. 

§  1041.  Service  of  process. —  A  defendant  cannot  raise,  by  demurrer,  the  question  whether 
be  has  been  properly  served  with  process.    Robinson  v,  Nat.  Stock  Yard  Co.,  12  Fed.  R.,  861. 

§  1042.  Want  of  Jarisdiction,  when  ground  of.—  The  defendant  can  raise  the  question  of 
jurisdiction  by  demurrer  only  when  the  want  of  jurisdiction  appears  on  the  face  of  the 
pleadings ;  and  if  such  want  does  not  so  appear,  and  is  not  taken  advantage  of  by  plea  to  the 
jurisdiction,  it  is  waived.    Bliss  v.  Bumes,  McCahon,  91. 

§1043.  Declaration  charged  ''anlawfui  bniidiug,"etc.— Legality  of  the  building  not 
to  be  decided  on  demurrer. —  In  an  action  to  recover  damages  for  injuries  to  real  estate  the 
declaration  averred  that  the  defendant,  a  city  of  another  state,  built  a  dike  unlawfully  on  the 
Mississippi  river,  which  caused  the  plain tifiTs  land  to  be  washed  away.  Held,  upon  demurrer, 
the  defendant  could  not  raise  the  question  as  to  its  right  to  build  the  dike,  but  the  court  must 
be  informed  by  answer,  on  trial,  whether  the  dike  interfered  with  the  navigability  of  the 
river,  and  transcended  the  power  of  the  state  in  the  premises.  Rutz  v.  City  of  St.  Louis,  2 
McC,  844. 

g  1044.  Allegations  of  f^and  —  Objections  to  form  must  be  taken  by  special  demarrer.— 
Under  a  general  demurrer  it  cannot  be  objected  that  a  plea  which  sets  up  fraud  does  not  give 
the  particular  acts  constituting  the  fraud ;  but  such  an  objection  being  to  the  form  and  not 
to  the  substance  of  the  plea,  a  special  demurrer  is  necessary.  Christmas  v,  Russell,  5  Wall., 
290. 

§  1045.  Want  of  stamp  on  note  as  required  by  law,  not  subject  of.—  The  want  of  a  stamp, 
as  required  by  act  of  congress,  upon  a  promissory  note  cannot  be  taken  advantage  of  upon 
demurrer,  such  a  note  being  invalidated  for  want  of  a  stamp  only  when  the  omission  is  with 
fraudulent  intent,  and  it  being  necessary  that  such  fraudulent  intent  be  specially  set  up  or 
urged  at  the  trial.  Moreover,  if  the  declaration  avers  the  making  and  delivery  of  a  note  it 
implies  that  the  note  was  properly  made,  and  the  existence  of  a  stamp  is  matter  of  evidence 
and  not  of  pleading.     Campbell  v.  Wilcox,  10  Wall.,  421. 

^  1046.  Action  on  Jadgment— Attachment,  levy  as  grronnd  of.— In  an  action  on  a  judg- 
ment, in  which  the  record  shows  that  a  levy  upon  an  attachment  has  been  made,  and  personal 
property  of  the  defendant  taken  into  the  possession  of  the  sheriff,  a  defense  of  payment 
through  such  levy  cannot  be  made  by  demurrer,  at  any  rate  unless  the  record  shows  that  the 
value  of  the  property  taken  was  equal  to  the  amount  of  the  judgment.  Such  defense  should 
be  pleaded ;  and  it  should  be  affirmatively  shown  that  the  property  levied  on  was  applied  to 
and  extinguislied  the  judgment.     Maxwell  v.  Stewart,  22  Wall.,  T7. 

(^  1047.  Marginal  memorandum  annexed  to.—  A  demurrer,  to  which  is  annexed  a  mar- 
ginal memorandum  stating  matters  of  proof  as  relied  upon  to  sustain  the  demurrer,  will  be 
set  aside.  Such  matters  should  be  asserted  by  way  of  replication.  Alexander  v,  Willet,*  1 
MacArth.,  564. 

§  1048.  Demurrers  raising  questions  of  fact.— Claim  for  increase  in  salary  as  a  "laborer" 
under  a  joint  resolution  of  congress.    Special  demurrer  that  the  claimant  was  employed  in  a 
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certain  menial  service,  which  placed  bis  compensation  under  a  certain  act  of  congress.  The 
menial  service,  specified  is  a  fact,  and  cannot  be  considered  under  a  demurrer.  Demurrer 
overruled.    Graham  v.  Un ite<f  States,*  1  N.  &  H.,  188. 

§  1049.  Written  contracts  set  ont  in  declaration,  when  ralidity  of  maj  be  decided  on 
demurrer. —  When  a  declaration  brought  up  on  demurrer  sets  out  the  written  contracts  on 
which  the  action  rests  the  court  may  examine  the  contracts  and  decide  as  upon  their  validity 
and  construction.  This  rule  applies,  however,  only  when  the  contracts  are  set  out  in  hcec 
verba.  If  a  partial  statement  only  is  made,  and  defendant  wishes  to  bring  up  the  question,  he 
should  crave  oyer  and  then  demur.    Hobson  v.  McArthur,*  8  McL.,  241. 

§  1050.  Informal  plea  to  merits  —  Demurrer,  not  motion  to  strike  ont,  proper.— When 
a  plea,  though  informal,  goes  to  the  substance  of  an  action,  as  nil  debet  to  debt  on  a  bond,  the 
prbper  practice  is  to  demur,  and  a  motion  to  strike  out  the  plea  will  be  overruled.  United 
States  V,  Spencer,*  2  McL,  405. 

§  1051.  When  may  be  struck  out  by  party  demurring.— A  defendant  who  had  demurred 
to  a  declaration,  and  within  due  time  pleaded  the  statute  of  limitations,  moved  to  strike  out 
bis  own  demurrer  and  leave  the  plea.  The  motion  was  granted  against  the  opposition  of 
plaintiff,  who  contended  that  the  whole  pleading  was  inconsistent  and  should  be  treated  as  a 
nullity.    Suckley  v.  Slade,*  5  Cr.  C.  C,  128. 

§  1052.  Yariance  between  writ  and  declaration  cannot  be  called  in  question  by  demurrer. 
Wilder  v.  McCormick,  2  Blatch.,  81. 

§  1058.  On  a  demurrer  to  the  evidence  everything  is  admitted  which  the  jury  could  rea- 
sonably infer  from  the  evidence.    United  States  Bank  v.  Smith,*  11  Wheat.,  171. 

§  1054.  Tenne,  npeciai  demurrer  to.— A  declaration  containing  a  defective  venue,  or  none 
at  all,  should  be  specially  demurred  to.  The  defect  is  cured  by  verdict  or  judgment.  Crit- 
tenden t7.  Davis,*  Hemp.,  96. 

§  1055.  No  cause  of  action  —  Iowa  code.— Under  the  Iowa  code  a  demurrer  is  properly 
overruled  when  the  declaration,  by  a  fair  and  natural  construction,  shows  a  substantial  cause 
of  action.    McFaul  v,  Ramsey,  20  How.,  528. 

§  1056.  Statute  of  limitations  as  subject  of— Wisconsin  practice.— Under  the  Revised 
Statutes  of  Wisconsin,  and  the  decisions  of  the  state  courts  thereon,  the  statute  of  limitations 
may  be  brought  up  by  demurrer  if  the  bar  appears  upon  the  face  of  the  declaration.  Chemung 
Canal  Bank  v,  Lowery,  8  Otto,  72. 

§  1057.  Flea  and  demurrer  in  same  case  —  Yirginia  act.—  The  act  of  Virginia,  passed  in 
1792,  authorizes  a  defendant  to  plead  and  demur  in  the  same  case.  Fowle  v.  Common  Coun- 
cil of  Alexandria,  8  Pet.,  898. 

§  1058.  Under  the  law  of  Virginia  the  defendant  may  demur  and  plead  to  issue  to  the 
whole  declaration.     Fowle  v,  Alezandria,  8  Cr.  C.  C,  70. 

§  1059.  Special  demurrers  abolished  in  Arkansas. —  In  the  territory  of  Arkansas,  defects 
in  pleading,  only  reachable  at  common  law  by  special  demurrer,  must  be  disregarded,  specia} 
demurrers  having  been  abolished  by  statute.    Chandler  v.  Byrd,  Hemp.,  222. 

4.  Replication  and  Subsequent  Pleadings.     Issue. 

Summary — Replication  to  plea  of  authority,  §  lOQO,— Replication  de  injuria,  §  1061.  —  "Fer- 
dict  on  two  issues,  §  1062. —  Replication  insufficient  in  substance,  g  1063. — Rejoinder^  re- 
quirements of,  §  1064. — Nil  debet  a  bad  rejoinder  in  action  on  a  bond,  §  1065. 

g  1000.  When  defendant  in  an  action  of  trespass  justifies  on  the  ground  that  the  act  com- 
plained of  was  done  by  him  in  the  course  of  his  duty  as  collector  of  taxes,  a  replication  that 
the  assessment  was  not  chargeable  against  plaintiff,  and  that  his  taxes  had  all  been  paid,  is 
t>ad,  as  the  collector  is  a  ministerial  officer,  and  cannot  examine  the  justice  of  an  assessment. 
Erskine  v.  Hohnbach,  §§  1066-70. 

§  1061.  A  replication  de  injuria  puts  in  issue  all  the  material  averments  of  the  plea,  and 
may  be  used  when  defendant  justifies  under  an  authority  not  from  a  court  of  record.     Ibid. 

§  1062.  A  verdict  rendered  on  two  issues,  one  material  and  the  other  immaterial,  will 
stand  unless  the  court  exercises  its  discretion  to  award  a  repleader.    Ibid. 

§  1063.  Where  a  marshal,  sued  on  his  official  bond  for  taking  insufficient  security,  pleaded 
that  he  had  levied  on  goods  and  lands  of  sufficient  value,  a  replication  showing  that  the  lands 
levied  upon  had  been  previously  attached  and  would  not  satisfy  the  debt  was  held  insuf- 
ficient, as  not  fully  answering  the  plea,  which  mentioned  goods  as  well  as  lands.  Sedam  v. 
Taylor,  g  1071. 

§  1064.  A  rejoinder  must  fully  answer  the  breach  alleged  in  the  replication,  and  must  ten- 
der issue  on  a  single  point.    United  States  v.  Cumpton,  §§  \{fk%,  1078. 

g  1065.  NU  debet  is  a  bad  rejoinder  in  an  action  on  a  boi^a      I^^* 

[NOTls.-  See  §§  1074-1101.] 
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ERSKINE  V.  HOHNBACH. 
(14  Wallace,  618-620.     1871.)    * 

Error  to  U.  S.  Circuit  Court,  Eastern  District  of  Wisconsin. 

Statement  of  Facts. —  Trespass  was  brought  by  Hohnbach  against  Erskine 
for  a  seizure  and  sale  by  the  latter  of  his  property.  Pleas,  general  issue,  and 
two  special  pleas,  setting  up  substantially  the  same  defense,  to  wit,  that  the 
acts  complained  of  were  done  by  defendant  as  collector  of  internal  revenue, 
under  an  assessment  regularly  made  by  the  assessor  in  the  exercise  of  the  lat- 
ter's  jurisdiction.  De  injuria  was  set  up  to  the  first  special  plea,  and  to  the 
second  plaintiff  replied  that  the  said  tax  was  never  chargeable  to  him,  because 
he,  during  the  time  mentioned  in  the  assessment,  did  not  manufacture,  remove 
or  vend  the  property  described,  and  that  he  had  paid  his  taxes.  Itejoinder, 
that  plaintiff  had  not  paid  the  assessment  as  stated  in  the  plea.  Issue  was 
joined.  Jury  found  for  plaintiff.  Motion  in  arrest  of  judgment  was  made 
because  the  replication  failed  to  answer  the  plea,  and  did  not  state  that  the 
plaintiff  had  taken  an  appeal  from  the  assessment  to  the  commissioners  of 
internal  revenue,  according  to  section  19  of  act  of  July  13, 1866.  Motion  over- 
ruled, and  judgment  for  plaintiff. 

§  1066.  An  appeal  to  t/ie  commissioner  of  internal'  rei^enue  from  an  assess- 
ment is  only  a  condition  precedent  to  an  action  for  the  recovery  of  taxes  paid. 

Opinion  by  Mr.  Justice  Field. 

We  do  not  think  that  the  omission,  in  the  replication,  to  allege  that  the 
plaintiff  had  taken  an  appeal  from  the  assessment  to  the  commissioner  of 
internal  revenue  affected  the  character  of  the  replication,  or  that  the  insertion 
of  the  allegation  would  have  aided  it.  The  defect  of  the  replication  consisted 
in  the  fact  that  it  raised  an  immaterial  issue.  An  appeal  to  the  commissioner 
of  internal  revenue  from  an  assessment  is  oniy  a  condition  precedent  to  an 
action  for  the  recovery  of  taxes  paid.  It  is  not  a  condition  precedent  to  any 
other  action  where  such  action  is  permissible. 

The  collector  could  not  revise  nor  refuse  to  enforce  the  assessment  regularly 
made  by  the  assessor  in  the  exercise  of  the  latter's  jurisdiction.  The  duties 
of  the  collector  in  the  enforcement  of  the  tax  assessed  were  purely  ministerial. 
The  assessment,  duly  certified  to  him,  was  his  authority  to  proceed,  and,  like 
an  execution  to  a  sheriff,  regular  on  its  face,  issued  by  a  tribunal  having  juris- 
diction of  the  subject-matter,  constituted  his  protection. 

§  1066a.  Order  of  co?npetent  tribunal  as  protectio7i  to  a  ministerial  officer 
acting  thereunder. 

Whatever  may  have  been  the  conflict  at  one  time,  in  the  adjudged  cases, 
as  to  the  extent  of  protection  afforded  to  ministerial  oflBcers  acting  in  obedi- 
ence to  process  or  orders  issued  to  them  by  tribunals  or  officers  invested  by 
law  with  authority  to  pass  upon  and  determine  particular  facts,  and  render 
judgment  thereon,  it  is  well  settled  now  that  if  the  officer  or  tribunal  pos;3ess 
jurisdiction  over  the  subject-matter  upon  which  judgment  is  passed,  with 
power  to  issue  an  order  or  process  for  the  enforcement  of  such  judgment,  and 
the  order  or  process  issued  thereon  to  the  ministerial  officer  is  regular  on  its 
face,  showing  no  departure  from  the  law,  or  defect  of  jurisdiction  over  the 
person  or  property  affected,  then,  and  in  such  cases,  the  order  or  process  will 
give  full  and  entire  protection  to  the  ministerial  officer  in  its  regular  enforce- 
ment against  any  prosecution  which  the  party  aggrieved  thereby  may  institute 
against  him,  although  serious  errors  may  have  been  committed  by  the  officer 
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or  tribunal  in  reaching  the  conclusion  or  judgment  upon  which  the  order  or 
process  is  issued.  Savacool  v.  Boughton,  6  Wend.,  171 ;  Earl  v.  Camp,  16  id., 
663 ;  Chegaray  v.  Jenkins,  5  N.  Y.,  376 ;  Sprague  v.  Birchard,  1  Wis.,  457. 

§  1067,  Replication  to  plea  of  collector  who  justifies  under  regular  assess- 
ment 

Now  the  replication  to  the  second  special  plea  did  not  deny  the  jurisdiction 
of  the  assessor  to  make  an  assessment  under  the  circumstances  alleged  in  the 
plea;  nor  that  the  assessment  made  by  him  was  duly  certified  to  the  defend- 
ant as  collector  of  the  district,  with  an  order  to  proceed  to  enforce  it,  nor 
that  the  property  assessed  was  subject  to  taxation ;  but  only  averred  that  the 
assessment  made  was  not  chargeable  against  the  plaintiff,  because  he  had  not 
manufactured  and  sold  or  removed  the  property  assessed  within  the  period 
mentioned,  and  had  paid  all  the  taxes  chargeable  against  him  upon  such  prop- 
erty—  an  averment  which,  if  true,  would  only  have  shown  that  the  assessor 
had  erred  in  his  judgment  in  making  the  assessment,  and  could  not  have  con- 
trolled the  action  of  the  collector,  nor  have  justified  him  in  suspending  the 
enforcement  of  the  tax.  A  judgment  debtor  might  as  well  complain  of  the 
enforcement  of  an  execution  by  a  sheriff  on  the  ground  that  the  court  erred  in 
finding  that  he  was  indebted  to  the  plaintiff  and  so  giving  judgment  against 
him. 

§  1068.  Practice  when  two  issues  are  formed^  one  materialy  the  other  imnujr 
teriaL 

An  immaterial  issue  having  been  thus  tendered,  the  proper  course  for  the 
defendant  to  pursue  was  to  demur  to  the  replication,  and  thus  force  the 
plaintiff  to  join  issue  on  the  merits  of  the  defense  pleaded,  or  to  allow  judg- 
ment to  pass  against.  Had  the  issue  here  made  been  the  only  one  in  the  case 
tendered  to  the  defense  pleaded  by  the  second  special  plea,  the  defendant,  not 
being  able  to  set  up  that  defense  under  the  general  issue,  would  have  been 
entitled  after  verdict  to  an  arrest  of  judgment  and  an  award  of  repleader. 
Gould  on  Pleading,  oh.  X,  §  29.  But  such  was  not  the  fact  here.  The  first 
special  plea  set  up  the  same  defense  as  the  second.  In  both  of  the  special 
pleas  the  defendant  justified  the  seizure  and  conversion  of  the  property,  de- 
scribed in  the  declaration,  as  collector  of  internal  revenue,  under  an  assess- 
ment against  the  plaintiff  duly  made  by  the  assessor  of  the  district  and 
certified  to  him.  The  difference  in  the  language  used  in  the  two  pleas,  and 
in  the  particularity  with  which  the  assessment  of  the  tax  and  the  distraint 
and  sale  of  the  property  were  set  forth,  did  not  change  the  substantial  iden- 
titv  of  the  defense  made. 

Now  the  replication  of  de  injuria^  which  was  interposed  to  the  first  special 
plea,  put  in  issue  the  material  averments  of  that  plea.  It  threw  upon  the  de- 
fendant the  burden  of  proving  so  much  of  the  plea  as  constituted  a  defense  to 
the  action.  As  no  error  in  the  ruling  of  the  court  on  the  trial  is  presented, 
we  are  forced  to  presume  that  the  defendant  was  afforded  every  opportunity 
allowed  by  law  to  establish  the  facts  averred  by  him.  To  arrest  judgment 
upon  the  verdict  rendered  on  this  issue  because  an  immaterial  issue  was 
formed  upon  a  replication  to  another  plea  setting  up  the  same  defense,  and 
award  a  repleader,  would  be  in  effect  to  allow  the  same  matter  to  be  twice 
tried.  Such  being  the  case,  the  granting  or  refusing  the  motion  rested  in  the 
discretion  of  the  court  below,  with  which  this  court  will  not  interfere. 

§  1069,  Replication  de  iy^juria,  when  to  be  usci^^ 

We  are  aware  of  numerous  decisions  in  this  ^^o^t^^^Y  ^^  ^^®  effect  that  the 
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replication  de  injuria  is  only  a  good  replication  where  the  plea  sets  up  matter 
of  excuse,  and  is  not  good  where  the  plea  sets  up  matter  of  justification, 
though  the  justification  be  under  process  from  a  court  not  of  record,  or  rest 
upon  some  authority  of  law  other  than  a  judgment  of  a  court.  Such  are  the 
decisions  of  the  supreme  court  of  New  York  (Griswold  v.  Sedgwick,  1  Wend., 
131 ;  Coburn  v.  Hopkins,  4  id.,  577),  and  they  proceed  upon  the  supposed  doc- 
trine of  the  resolutions  in  Crogate's  Case,  8  Coke,  132.  But  an  examination 
of  that  case  will  show  that  the  doctrine  is  not  supported  to  the  extent  laid 
down  in  the  New  York  decisions.  The  third  resolution  in  Crogate's  Case  does 
not  state  that  a  replication  de  injuj'ia  is  bad  where  the  justification  is  under 
authority  of  law,  but,  as  observed  by  Mr.  Justice  Patteson  in  Selby  v.  Bar- 
dons,  3  Barn.  &  Ad.,  2,  this,  if  taken  to  the  full  extent  of  the  terms  used,  is 
inconsistent  with  that  part  of  the  first  resolution  which  states  that  where  the 
plea  justifies  under  proceedings  of  a  court  not  of  record  the  replevin  may  be 
used.  In  that  case  the  declaration  was  in  replevin  for  goods  and  chattels. 
The  avowry  of  the  defendant  stated  that  the  plaintiff  was  an  inhabitant  and 
occupier  of  a  tenement  in  a  certain  parish;  that  a  rate  for  the  relief  of  the 
poor  of  the  parish  was  duly  made  and  published,  in  which  the  plaintiff  was 
rated  at  seven  pounds;  that  he  had  notice  of  the  rate,  and  was  required  by 
the  defendant,  as  collector,  to  pay  the  same,  which  he  refused ;  that  he  was 
then  summoned  before  two  justices  to  show  cause  why  he  refused ;  that  he 
appeared,  but  showing  no  cause,  the  justices  issued  a  warrant  to  the  defend- 
ant to  distrain  the  plaintiff's  goods  and  chattels,  under  which  he,  and  the 
other  defendant  as  his  bailiff,  took  the  goods  and  chattels  mentioned  in  the 
declaration.  To  this  avowry  the  plaintiff  filed  the  plea  of  de  injuria^  to 
which  a  special  demurrer  was  interposed,  assigning  for  cause  that  the  plea 
offered  to  put  in  issue  several  distinct  matters,  and  was  pleaded  as  if  the 
avowry  consisted  wholly  in  excuse  of  the  taking  and  detaining  and  not  as  a 
justification  and  claim  of  right.  The  court  considered  at  length  both  causes, 
and  held  that  the  plea  was  good.  On  error  to  the  court  of  exchequer  cham- 
ber this  ruling  was  affirmed  (3  Tyrw.,  430),  and  the  decision,  it  is  believed, 
has  never  been  departed  from  in  the  English  courts.  The  plea  de  injuria  in 
this  case  to  the  avowry  stands  like  the  replication  de  injuria  to  a  plea  setting 
up  similar  matter  in  an  action  of  trespass.  There  is  no  distinction  in  the  effect 
of  the  plea,  in  one  case  and  the  ^replication  in  the  other.  This  was  held  b}' 
the  king's  bench  in  the  case  cited,  and  by  the  court  of  exchequer  chamber  on 
error. 

This  case  is  authority  for  the  sufficiency  of  the  replication  to  the  first  spe- 
cial plea.  Other  cases  might  be  cited  to  the  same  purport.  The  decisions  in 
England  on  this  point  will  be  found  collected  in  a  learned  note  to  Crogate's 
Case  by  Mr.  Smith  in  his  Leading  Cases,  and  the  decisions  in  this  country  will 
be  found  collected  in  an  equally  learned  note  by  the  American  editors  of  that 
work. 

§  1070,  The  replication  de  injuria^  where  specially  demurrcihle^  cannot  be 
objected  to  after  verdict. 

But  aside  from  the  considerations  mentioned,  however  the  replication  might 

be  regarded  in  some  courts  on  special  demurrer,  its  defective  character,  if  at 

all  defective,  was  cured  by  the  verdict.    The  objection  to  its  sufficiency  to 

put  the  averments  of  the  plea  in  issue  cannot  be  raised  after  verdict.    See 

Lytle  v.  Lee,  5  John.,  112,  and  the  cases  there  cited. 

Judgment  affirmed. 
680 


REPLICATION  AND  SUBSEQUENT  PLEADINGS.    ISSUE.  §  107L 

SEDAM  t\  TAYLOR 
(Circuit  Court  for  Indiana:  8  McLean,  547,  548.    1845.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  action  is  brought  on  the  official  bond  given  by 
the  defendant  Taylor,  as  marshal,  for  taking  insufficient  security  on  a  replevin 
bond.  The  defendants  pleaded  that,  after  the  taking  and  return  of  the  re- 
plevin bond,  a  Jl.  fa.  was  issued  and  placed  in  the  hands  of  the  marshal, 
who,  before  the  bringing  of  this  suit,  did  levy  on  divers  goods  and  chattels, 
lands  and  tenements  of  the  said  sureties  in  the  replevin  bond,  to  the  full  value 
of  the  judgment,  interest  and  costs,  which  levy  remains  undisposed  of,  etc. 

To  this  the  plaintiff  replies. that  the  lands  and  tenements  levied  upon  by 
the  fi.  fa.  were  subject  to  a  prior  lien  of  a  judgment  against  the  said  sure- 
ties for  the  sum  of  $2,760.38,  on  which  execution  was  issued,  and  the  above 
land  sold,  the  proceeds  of  which  sale  were  insufficient  to  pay  that  judgment, 
etc.     To  this  replication  the  defendants  demurred. 

§  1071,  Replication  raust  fully  answer  plea. 

The  replication  is  bad  as  it  does  not  answer  the  plea.  In  the  plea  the  levy 
is  alleged  to  have  been  on  divers  goods  and  chattels,  lands  and  tenements. 
The  plea  does  not  answer  to  the  goods  and  chattels,  but  to  the  lands  and 
tenements  only.  The  replication  may  be  true  and  the  plea  of  the  defendant 
may,  notwithstanding,  be  a  bar  to  the  plaintiff's  action. 

The  sureties  of  the  marshal  were  bound  collaterally  for  the  performance  of 
his  duty.  The  plaintiff,  in  this  action,  seeks  to  make  them  liable  where  the 
plea  avers  there  was  a  levy  on  goods,  etc.,  to  the  full  value  of  the  judgments. 
This  is  clearly  a  bar  to  the  action.  Such  a  levy  is  a  bar  to  an  action  on  an 
injunction  or  appeal  bond.  Cass  v.  Adams,  3  Ohio,  223 ;  M'Intosh  v.  Chew, 
1  Black,  289. 

UNITED  STATES  v.  CUMPTON. 
(Circuit  Court  for  Indiana:  8  McLean,  183-165.    1848.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  Cumpton,  the  defendant,  having  been  postmaster, 
and  failing  to  account,  etc.,  the  above  action  was  brought  on  his  official  bond. 
He  pleaded  that  he  had  in  all  things  performed  his  duties  faithfully,  and  ac- 
counted for  moneys  received,  etc.  The  plaintiffs  replied  that  he  did  not  at  all 
times  after  the  making  of  the  said  writing  obligatory  and  the  said  condition 
thereof  well  and  truly  observe,  perform,  fulfill  or  keep  all  and  singular  the 
conditions,  etc.,  in  the  said  writing,  as  in  said  plea  is  alleged,  but  that  he  broke 
the  same.  1.  That  he  did  not  make  returns  every  three  months.  2.  Een- 
dered  no  account  since  the  2d  April,  1840;  and  that  between  the  1st  April 
and  30th  of  the  same  month,  divers  sums  came  to  his  hands  as  postmaster. 
3.  That  on  the  13th  April,  1840,  there  was  in  his  hands  the  sum  of  $68. 

To  this  the  defendants  rejoined,  1st.  That  the  said  Cumpton  did  heretofore, 
and  before  the  commencement  of  this  suit,  to  wit,  the  5th  July,  1841,  at  said 
district,  render  accounts  of  his  receipts  and  expenditures  as  postmaster  to 
the  general  postoffice,  which  were  then  and  there  received.  2d.  That  said 
Cumpton,  as  postmaster,  did  not,  at  divers  times  between  the  1st  April,  1840, 
and  the  10th  of  the  same  month,  receive  divers  sums  amounting  to  $68,  and 
that  he  does  not  owe.    3.  That  he  owes  nothing  etc. 

To  this  rejoinder  the  plaintiffs  demurred. 
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§  1072.  Rejoinder  must  fuUy  answer  the  hreach  alleged  in  replicaiion. 

The  demurrer  must  be  sustained.  The  rejoinder  does  not  answer  the  breach, 
to  which  it  was  intended  to  apply.  The  breach  assigned  is,  that  the  said 
Curapton  did  not  once  in  three  months  faithfully  render  accounts  of  his  re- 
ceipts, etc.,  as  postmaster.  The  rejoinder  is  that  Curapton,  on  the  5th  July, 
1841,  rendered  accounts,  etc.,  which  were  received,  etc.  The  law  requires 
quarterly  accounts  to  be  rendered.  Cumpton  was  postmaster  from  6th  No- 
vember, 1838,  to  13th  April,  1841.  The  rejoinder  is,  therefore,  defective  in 
this,  that  it  does  not  show  or  aver  that  accounts  were  rendered  once  in  three 
months.  The  postofHce  law  imposes  a  penalty  on  postmasters  who  neglect 
to  make  their  quarterly  returns.  They  are  liable  to  pay  double  the  amount 
of  postages,  ordinarily  received,  in  each  quarter,  if  the  quarterly  return  be  not 
made. 

§  1073.  Rejoinder  must  tender  issue  on  a  single  point. 

The  second  part  of  the  rejoinder  is  double,  and  is,  therefore,  demurrable. 
It  denies  certain  allegations  of  the  replication,  and  also  avers  that  Cumpton 
owes  nothing.  The  issue  must  be  tendered  on  a  single  point,  though  it  may 
include  several  facts.     Here,  however,  two  distinct  issues  are  tendered. 

Nil  debet  is  a  bad  rejoinder  in  an  action  on  a  bond.  The  third  part  of  the 
rejoinder,  which  is  nil  debet^  is  also  demurrable.  This  plea  can  never  be 
pleaded  when  a  specialty  is  the  foundation  of  the  action.  It  is  proper  in  a 
case  where  the  deed  is  mere  inducement  to  the  action.  1  Chitty,  PL,  423; 
1  Saund,  PL  and  Ev.,  406.    The  demurrer  is  sustained,  and  judgment. 

§  1074.  Issue  tendered  on  matter  of  law.—  A  replication  which  tenders  issue  only  on  mat- 
ter of  law  is  bad.    Clearwater  v.  Meredith,  1  Wall.,  25. 

§  1075.  Conclusion  of,  when  tendering  issue.— A  replication  tendering  issue  and  conclud- 
ing with  a  verification  is  bad  on  special  demurrer.     Walker  v.  Johnson,  2  McLk,  92. 

g  1076.  Single  breach  supported  by  many  facts. —  A  replication  is  good  which  assigns  a 
single  breach,  though  many  facts  are  averred  as  constituting  the  breach.  Jackson  v.  Rund- 
let,  1  Woodb.  &  M.,  881. 

§1077.  When  double. —  A  replication  which  alleges  two  distinct  and  independent  facts, 
either  of  which  is  a  complete  answer  to  the  plea,  is  double,  and  is  bad  on  special  demurrer. 
Burnham  v.  Webster,  Dav.,  286. 

§  1078.  Defects  in  declaration,  when  cured  by. —  An  insufficient  declaration  may  be  cured 
by  additional  averments  in  the  replication,  which  are  admitted  by  demurrer  to  be  true.  Rail- 
road Co.  v.  Harris,  12  Wall.,  65. 

§  1079.  When  a  plea  sets  up  a  defense  consisting  of  two  aflKrmative  facts,  the  replication 
should  take  issue  on  one  of  these  only.    McClintick  v.  Johnston,  1  McL.,  414. 

§  1080.  But  one  replication  may  be  filed  to  a  plea,  and  that  must  contain  but  one  de- 
fen8e«  Where  the  plea  set  up  a  foreign  judgment,  a  replication  was  held  bad  which  set  up 
that  the  court  had  no  jurisdiction,  and  that  the  note  in  suit  had  been  withdrawn  by  consent 
before  verdict  and  judgment.     Burnham  v.  Webster,  Dav.,  236. 

§  1081.  Replication  to  evidence  Improperly  set  out  in  declaration,  bad.—  In  an  eject- 
ment suit  a  replication  which  replies  to  evidence  of  defendant's  title,  which  defendant  has 
improperly  set  out  in  his  plea,  is  bad,  the  proper  reply  being  a  motion  to  strike  out  for  re- 
dundancy such  parts  of  the  plea  as  set  out  evidence.    Fitch  v,  ComeU,  1  Saw.,  156. 

§  1082.  Plea  of  statute  of.limitations— Reply,  disability.—  The  defendant  having  pleaded 
the  statute  of  limitations,  if  the  plaintiff  wishes  to  set  up  a  disability,  caused  by  the  taking  of 
an  appeal,  he  should  set  forth  when  the  appeal  was  taken,  in  order  to  show  the  duration  of 
the  disability ;  and  an  averment  that  it  was  *'  duly  '*  taken,  being  a  conclusion  of  law  and  not 
of  fact,  has  only  the  effect  to  aver  that  the  statute  was  suspended  foretime.  Braun  v,  Sauer- 
wein,  10  WaU.,  218. 

§  1083.  A  replication  to  a  plea  in  bar  of  a  former  recovery,  that  the  evidence  was  wholly 
insufElclent  to  establish  the  claim,  or  that  no  evidence  was  offered  or  received  by  the  court, 
will  not  avoid  the  bar.    Ramsey  v.  Herndon,  1  McL.,  450. 

§  1084.  Plea,  Judgment,  no  assets  ultra  —  Nul  tiel  record,  assets  ultra  fraudom.— If  an 
administrator  defendant  plead  judgment  €md  no  assets  vltray  replication  thereto  may  be 
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either  nul  tiel  record  or  assets  ultra  fravdom,  or  any  other  fact  properly  triable  by  a  jury. 
Teasdale  v.  Branton,*  2  Hayw.,  877. 

§  1085.  Administrator's  plea,  statute  of  limitations— Bnt  one  replication  allowed.— 
Where  an  administrator  was  defendant,  the  federal  circuit  court  sitting  at  Alexandria,  D.  C, 
permitted  him  to  plead  the  statute  of  limitations  at  the  trial  term,  to  which  plea  the  plaint- 
iff could  not  make  more  than  one  replication.    Offut  v.  Hall,  2  Cr.  C.  C,  868.    * 

§1086.  Statute  of  limitations  — Discontinnance  of  snit  within  six  years.— To  a  plea 
of  the  statute  of  limitations  it  is  not  a  good  replication  that  a  suit  for  the  same  demand  was 
commenced  in  a  court  in  another  state  and  discontinued  within  six  years.  Delaplaine  v, 
Crowninshield,  3  Mason,  829. 

§  1087. leaye  of  conrt  to  file  seyeral  replications,  no  adjadication  of  their  snffl- 

eieney  —  Defenses  held  bad. —  To  a  plea  of  limitations  in  an  action  of  ciasumpsitt  the  court 
under  special  order  allowed  the  plaintiff  to  file  the  following  four  replications,  to  which  the 
defendant  demurred:  (1)  A  promise  for  a  consideration  not  to  plead  limitations.  It  was  held 
doubtful  whether  this  was  matter  for  replication,  as  an  application  to  a  court  of  equity  to 
restrain  the  defendant  from  the  plea  would  be  the  proper  remedy,  but  as  the  defendant  made 
no  objection  it  was  allowed.  (2)  A  new  promise  to  pay.  This  held  good.  (8)  Defendant 
absent  from  the  state  eleven  months.  This  was  held  to  be  bad  and  frivolous,  because,  if  true, 
it  would  not  follow  that  six  years  had  not  elapsed  since  the  defendant  resided  out  of  the  state. 
(4)  That  an  act  of  congress  discharged  the  defendant  from  personal  liability  and  substituted 
the  secretary  of  the  treasury  in  his  place,  should  judgment  be  declared  against  the  defendant 
in  his  official  capacity,  and  that  the  secretary  had  promised  not  to  plead  limitations  and  had 
made  a  new  promise.  This  was  called  extraordinary  pleading.  It  was  double,  and  contained 
no  substantial  matter  of  avoidance.  The  leave  of  the  court  to  file  the  several  replications 
was  held  no  adjudication  of  their  sufficiency,  which  was  to  be  determined  afterwards,  as 
shown  above.    Andreae  v.  Redfield,*  15  Int.  Rev.  Bee.,  105. 

§  1088.  Suit  in  name  of  one  for  benefit  of  another  —  Bar  to  plaintiff  not  bar  to  interest 
of  third  person. —  If  a  suit  is  rightly  brought  in  the  name  of  the  plaintiff  for  the  benefit  of  a 
third  person,  and  the  defendant's  plea  shows  a  sufficient  bar  against  the  plaintiff,  it  is  compe- 
tent for  the  plaintiff,  in  his  replication,  to  show  that  a  third  person  had  an  equitable  interest 
which  ought  not  to  be  affected.     Brown  v,  Hartford  Fire  Ins.  Co.,*  21  Law  Rep.,  726. 

§  1080.  Plea,  pendency  of  another  snit  —  Replication,  snit  dismissed.— When,  in  a  suit  on 
a  promissory  note,  the  pendency  of  another  suit  in  the  state  court  was  pleaded  in  bar,  a  repli- 
cation, that  since  the  filing  of  the  plea  the  suit  had  been  dismissed,  was  held  to  be  a  good 
replication  in  Illinois.     Chamberlain  v.  Eckert,  2  Biss.,  124. 

§  1090.  Where  the  defendant  pleads  a  record  of  the  same  conrt,  the  replication  deny- 
ing it  concludes  with  a  verification,  and  a  day  is  given  to  the  parties  to  hear  judgmenl.  If 
the  record  be  of  another  court  the  replication  nul  tid  record  may  either  conclude  by  giving 
the  defendant  a  day  to  bring  in  the  record,  or  with  an  averment  and  prayer  of  the  debt  and 
damages.  In  the  former  case  the  issue  is  complete  on  the  replication ;  in  the  latter  there 
must  be  a  rejoinder,  re-asserting  the  existence  of  the  record,  on  which  account  the  former  is 
to  be  preferred.     Bobyshall  t7.  Oppenheimer,*  4  Wash.,  888. 

§  1091.  Replication  must  traverse  — Statement  of  facts  inconsistent  with  plea,  InsuiA- 
cient. —  In  an  action  by  the  United  States  on  a  claim  assigned  to  it  by  a  third  party,  defend- 
ant pleaded  that  the  transaction  was  a  private  one  between  him  and  the  assignor  and  set  up 
the  statute  of  limitations.  Plaintiff,  without  traversing  the  allegation  that  the  transaction 
"was  private,  replied  that  the  money  belonged  to  the  United  States  and  was  advanced  by  the 
assignor  as  an  officer  of  the  United  States  to  defendant  as  an  officer.  Held,  that  although 
these  facts  were  inconsistent  with  the  facts  stated  in  the  plea,  yet  no  issue  was  raised,  and 
judgment  must  be  for  defendant.    United  States  v,  Buford,*  3  Pet,  12. 

§  1092.  Statute  of  limitations  — A  replication  must  answer  the  plea.— When  the  plea 

sets  up  the  statute  of  limitations  a  replication  that  plaintiff  lived  out  of  the  state  is  not  good, 

unless  this  is  one  of  the  exceptions  provided  for  in  the  statute.    Jones  v.  Hays,  4  McL.,  521. 

§  1098.  To  a  plea  of  the  statute  of  limitations  it  is  a  good  replication  that  plaintiff  has 

been  hitherto  beyond  sea.    Ghomqua  v.  Mason,*  1  Qall.,  841. 

g  1094.  Action  on  sheriiTs  bond  —  Whether  facts  have  already  been  tried  by  law  of  state 
question  of  law,  not  subject  of  replication. —  By  the  laws  of  Alabama,  where  property  is 
taken  in  execution,  if  the  sheriff  does  not  make  the  money,  the  plaintiff  is  allowed  to  suggest 
to  the  court  that  the  money  might  have  been  made  with  due  diligence,  and  thereupon  the 
court  is  directed  to  frame  an  issue  in  order  to  try  the  fact.  .  In  a  suit  upon  a  sheriff's  bond, 
"where  the  plea  was  that  this  proceeding  had  been  resorted  to  by  the  plaintiff  and  a  verdict 
found  for  the  sheriff,  a  replication  to  this  plea,  alleging  that  lue  property  in  question  in  that 
trial  was  not  the  same  property  mentioned  in  the  brea^y^  assigned  in  the  declaration,  was  a 
bad  replication,  and  demurrable.    Chapman  v.  Smith,  \a  Qow.,  114. 

683 


§§  1095-llOa.  PLEADING.— AT  LAW. 

§  109o.  Rejoinder,  excuse  for  non-performanee  after  plea  of  performance.—  After  a  pica 
of  general  performance,  a  rejoinder  stating  an  excuse  for  not  performing  is  bad.  MeQowan 
V,  Caldwell,  1  Cr.  C.  C,  481. 

§  1096.  Rejoinder — Issuable  plea.— Debt  on  auctioneer's  bond;  plea,  general  performance ; 
replication,  that  the  auctioneer  did  not  pay  over  money  to  A.  and  B. ;  rejoinder,  that  it  had 
not  been  estaMished,  by  a  judgment,  that  money  was  due  to  them  by  the  auctioneer,  is  an 
issuable  plea  to  set  aside  an  office  judgment.    Alexandria  v,  Moore,  1  Cr.  C.  C,  440. 

g  1097.  Indacement  in  rejoinder  containing  new  and  substantlre  matter,  bad.— To  an 
action  in  Michigan  on  a  judgment  rendered  in  New  York,  defendant  pleaded  the  statute  of 
limitations.  Plaintiff  replied  that  he  had  lived  continuously  in  New  York  from  the  time  judg- 
ment was  rendered  until  within  a  year.  Defendant  rejoined  that  both  plaintiff  and  defendant 
had  lived  in  New  York  for  eight  years  after  the  recovery,  and  traversed  the  replication. 
Hddy  that  the  inducement  in  this  rejoinder  was  new  and  substantive  matter  not  denying  the 
plaintiff's  action,  being  an  attempt  in  Michigan  to  rely  on  the  New  York  statute,  and  the  re- 
joinder was  bad.     Egberts  v.  Dibble,*  8  McL.,  86. 

§  1098.  An  issue  is  made  by  an  aiBrmative  and  a  ne^tive,  and  consists  of  a  single  point, 
though  this  may  embrace  several  facts.    McClintick  v,  Johnston,  1  McL.,  414. 

g  1099.  Two  afflrmatlves. —  Qncere,  whether  two  affirmatives  may  make  an  issue.  Walker 
V.  Johnson,  2  McL.,  92. 

§1100.  Plea  in  abatement  —  A ffirmatire  with  defendant— When,  upon  an  issue  on  & 
plea  in  abatement,  the  affirmative  rests  with  the  defendant,  and  the  only  evidence  introduced 
is  wholly  in  favor  of  the  plaintiff,  it  is  not  error  for  the  judge  to  direct  a  verdict  for  plaintiff. 
Grand  Chute  v.  Winegar,*  15  Wall,  855. 

§  1101.  Issue  in  form  one  of  fact,  but  in  substance  one  of  law.— An  issue  raised  by  the 
plead mgs,  which  is  in  ftfrm  an  issue  of  fact,  but  in  substance  an  issue  of  law,  cannot  be  heard 
by  the  court  without  overturning  all  the  established  principles  of  pleading.  United  States  v. 
Sawyer,*  1  GaU.,  86. 

5.  Prqfert  and  Oyer. 
Summary— JVo/er^  unneceaaaHly  made,  §  1102. 

§  1102.  Profert  of  a  writing  being  made,  though  unnecessarily,  the  writing  is  presumed  to 
be  in  court,  and  oyer  may  be  demanded.    Hammer  v,  Klein,  §  1103. 
[NoTKSi— See  g§  1104-1182.] 

HAMMER  V.  KLEIN. 
(Circuit  Court  for  Ohio:  1  Bond,  590-592.     1865). 

Opinion  of  the  Cottrt. 

Statement  of  Facts. —  This  case  is  before  the  court  on  a  motion  by  the 
counsel  of  the  defendants  for  an  order  on  the  plaintiff  for  oyer  of  the  bond 
and  agreement  set  forth  in  the  declaration. 

For  the  purposes  of  this  motion  it  is  not  necessary  to  state  in  detail  the  par- 
ticulars of  the  plaintiffs  claim  as  set  out  in  the  declaration.  The  plaintiflfs 
cause  of  action  is  based  on  a  bond  executed  by  one  of  the  defendants  in  the 
penalty  of  $30,000,  in  connection  with  a  collateral  agreement  signed  by  the 
parties,  by  which  the  plaintiff  bound  himself  to  do  certain  acts  therein  speci- 
fied before  the  defendants  should  incur  the  penalty  named  in  the  bond.  These 
acts,  the  declaration  avers,  have  been  performed  by  the  plaintiff,  whereby  the 
defendants  have  become  liable  to  pay  the  penalty  of  the  bond.  The  declara- 
tion makes  profert  both  of  the  bond  and  the  collateral  agreement. 

The  counsel  for  the  plaintiff  insists  that  in  this  state  of  the  case  the  defend- 
ants are  not  entitled  to  oyer  as  prayed  for,  either  by  the  rules  of  pleading  in 
this  court,  or  by  the  common  law. 

§  1 103.    When  in  a  declaration  prqfert  ia  made  of  any  paper ^  even  unnecessor 

rUyy  oyer  may  he  demxinded  of  it. 

There  can  be  no  question  that,  under  the  common-law  system  of  pleading*, 
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oyer  of  any  instrument  of  writing  of  which  profert  is  made  in  the  declaration, 
may  be  demanded,  and  will  be  granted  ot  course.  As  to  the  instruments  of 
writing  collateral  to  the  bond,  it  is  clear,  if  profert  is  made  of  them,  oyer  may 
be  craved,  although  the  profert  may  have  been  made  without  any  necessity 
for  it.  Profert  being  made  the  writing  is  presumed  to  be  in  court,  and  oyer 
maybe  required.  1  Chitty's  Pleadings,  363  (Ad.  edition);  S'tephen  on  Plead- 
ing, 447.  In  this  case  it  seems  profert  of  the  agreement  was  properly  made, 
as  it  was  essential  to  give  the  plaintiff  a  right  of  action  on  the  bond.  It  is, 
in  fact,  the  sole  basis  of  his  claim  to  recovery  on  the  bond,  and  oyer  may  be 
claimed  both  of  the  bond  and  the  collateral  agreement. 

It  seems  to  be  supposed  by  plaintiff's  counsel  that  the  right  of  a  party  in  a 
case  in  this  court  to  demand  oyer  is  abrogated  by  the  operation  of  the  sev- 
enth rule  of  this  court,  adopting  certain  provisions  of  the  Ohio  code  as  rules 
of  this  court.  But  this  rule  clearly  applies  only  to  such  papers  or  instru- 
ments of  writing  which  are  to  be  used  incidentally  as  evidence,  and  not  to 
such  as  are  in  the  possession  of  the  plaintiff,  and  which  constitute  the  basis  of 
the  action.  Neither  the  rule  referred  to,  nor  any  other  rule  of  this  court,  has 
abolished  the  common-law  system  of  special  pleading.  Though  the  system 
has  been  greatly  modified  it  still  exists,  and  has  existed  and  been  recog- 
nized from  the  first  organization  of  the  federal  courts  in  this  district.  And 
the  right  to  demand  oyer  in  proper  cases  being  a  part  of  this  S3^stem  of  plead- 
ing, the  court  has  no  hesitation  in  making  the  orde^r  prayed  for  in  this  case. 
Oyer  is  accordingly  ordered. 

§  1 104.  Profert  necessary  for  oyer.—  Where  profert  is  not  made  oyer  cannot  be  demanded. 
CampbeU  v.  Strong,  Hemp.,  265. 

§1105.  Profert  of  original,  copy  as  oyer. —  A  copy  will  not  be  received  as  oyer  when  a 
profert  has  been  made  of  the  original ;  and  if  a  copy  is  offered  the  defendant  may  demur. 
Wellford  v.  Miller,  1  Cr.  C.  C,  514. 

§  1 106.  Subject  of  oyer  part  of  record. —  Where  oyer  of  any  instrument  is  prayed,  or  there 
is  a  demurrer  to  any  part  of  the  pleadings,  such  instruments  or  pleadings  become  a  part  of  the 
record.    Suydam  v,  Williamson,  20  How.,  427. 

§  1107.  Oyer  of  a  deed  set  forth  in  the  first  count  does  not  make  that  deed  a  part  of  the 
record  so  as  to  apply  it  to  the  other  counts  in  the  declaration.     Hughes  v.  Moore,  7  Cr..  176. 

§  1108.  Profert  is  safflclently  made  in  the  declaration  in  these  terms:  "  As  by  the  said  let- 
ters patent  and  specification,  all  in  due  form  of  law,  ready  in  court  to  be  produced,  will  fuUy 
appear.*'    Wilder  v,  McCormick,  2  Blatch.,  31. 

§  1109.  Claim  of  oyer,  when  too  late.— After  plea,  replication,  rejoinder  and  demurrer,  it 
is  too  late  for  defendant  to  crave  oyer  of  plaintiff's  letters  of  administration.  Graham  v, 
Ckwke,*  1  Cr.  a  C,  116. 

§1110.  Letters  of  adminlstratioD,  profert  of^  when  necessary. — An  administrator  suing 
on  a  judgment  obtained  by  him  in  such  capacity  need  not  make  profert  of  his  letters  of  ad- 
ministration.   Biddle  v,  Wilkins,  1  Pet.,  686. 

§  1111.  Instrument  to  be  presented  to  court.^  Where  profert  is  made  of  an  instrument, 
and  question  is  made  on  that  insti^jment,  it  ought  to  be  presented  to  the  court.  Qrunninger 
V.  Philpot,5Bisa,  82. 

§  1112.  Where  profert  of  letters  testamentary  is  made  and  oyer  is  not  craved  the  ques- 
tion of  plaintiff's  right  to  sue  as  executor  is  not  open  on  demurrer.  Childress  v,  Emory,  8 
Wheat.,  642. 

g  1 118.  Oyer  erared  of  the  condition  of  a  bond  does  not  entitle  the  party  to  oyer  of  tlie 
bond.    United  States  v.  Sawyer,*  1  Gall.,  86. 

§  1114.  Upon  oyer  of  the  condition  of  a  bond  demanded  in  a  plea  the  condition  becomes  a 
paxt  of  the  declaration  and  not  of  the  plea.    Ibid. 

%  1115.  A  former  Judgment  is  neyer  pleaded  with  a  profert,  but  this  is  made  in  reply  to 
a  plea  (or  replication)  of  ntU  tid  record,    Burnham  v.  Webster,  Dav.,  236. 

§  1116.  The  plaintiflr  is  not  bound  to  giye  oyer  of  a  bond  on  which  the  action  does  not 
rest,  of  which  profert  is  not  made,  and  which  is  on  ^Iq  \jx  the  clerVs  office,  equally  accessible 
to  both  parties.    Rockhill  v.  Hanna,*  4  McL.,  200. 
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§§1117-1138.  PLEADING.— IN  EQIHTY. 

g  1117.  Profert  of  bond,  whole  Instrnment  before  court.— When  profert  is  made  of  a 
bond  the  whole  instrument  is  before  the  court,  and  it  is  not  necessary  to  make  separate  pro- 
fert of  the  condition.     United  States  v,  Spalding,*  2  Mason,  478. 

§  11 18.  Oyer  of  one  part  of  bond  not  oyer  of  whole  bond.—  If  defendant  wishes  oyer  of 
the  whole  instrument  he  must  pray  it.  Oyer  of  the  obligatory  part  is  not  oyer  of  the  condi- 
tion, and  each  must  be  prayed  for  if  each  is  wanted.     Ibid, 

§  1119.  Profert  of  bond  from  which  seal  is  lost—  If  the  seal  is  torn  off  a  bond  with  the 
assent  of  the  obligee,  by  mistake  or  by  fraud  upon  the  obligor,  the  instrument  may  still  be 
declared  on  as  a  deed  by  making  the  proper  averment  of  the  facts  upon  the  profert.    Ibid, 

§  1120.  Oyer  is  not  demandable  of  a  record,  and  when  defendant,  in  an  action  on  an  ap- 
peal bond,  craved  oyer  of  the  records  referred  to  in  the  declaration,  a  special  demurrer  to  hia 
plea  was  sustained  on  this  ground.     Sneed  r.  Wister.*  8  Wheat.,  690. 

g  1 121.  Ojer  of  deed  in  action  on  bond  for  performance  of  deed.—  In  an  action  on  a  bond 
for  the  performance  of  the  covenants  in  another  deed,  oyer  of  such  deed  cannot  be  craved, 
but  defendant  must  show  it,  with  a  profert  of  it,  or  an  excuse  for  the  omission.     Ibid, 

§  1122.  If  oyer  be  improperly  demanded  the  defect  will  be  open  on  special  demurrer,  but 
will  be  cured  by  general  demurrer.     Ibid. 

%  1123.  Ojer— Letters  patent.— Oyer  is  not  demandable  of  letters  patent  Smith  v,  Ely, 
5  McL.,  76. 

§  1124.  Ojer  of  note. —  A  note  sued  on  is  not  part  of  the  record  unless  produced  on  oyer. 
Cook  17.  Gray,  Hemp.,  84. 

§  1125.  Yariance  — Oyer  necessary  to  sustain  demurrer.— A  defendant  cannot  take  ad- 
vantage of  a  variance  between  the  wvit  and  declaration  by  demurrer  without  praying  oyer  of 
the  writ.    Triplet  v.  Warfield,  2  Cr.  C.  C,  237. 

g  1126.  Letters  of  administration  — Profert  necessary  for  oyer.— Although  the  plaint- 
iffs name  themselves  administrators,  yet,  if  tK^y  have  not  made  profert  of  their  letters  of  ad- 
ministration, they  are  not  bound  to  give  oyer  of  them.     Mason  t;.  Lawrason,  1  Cr.  C.  C,  190. 

g  1 127.  Letters  patent  profert  of. —  A  motion  having  been  made  in  arrest  of  judgment  on 
the  ground  that  no  description  of  the  patent  was  set  forth  in  the  declaration  in  a  suit  insti- 
tuted for  an  infringement  of  such  patent,  it  was  held  that  the  profert  of  letters  patent  made 
them,  when  produced,  a  part  of  the  declaration,  and  gave  the  invention  all  the  requisite  cer- 
tainty.   Pitts  V.  Whitman,  2  Story,  609. 

g  1128.  A  former  judgment  is  not  pleaded  with  a  profert,  but  a  profert  is  tendered  in 
reply  to  the  plea  or  replication  of  nul  tiel  record,    Burnham  v.  Webster,  Dav.,  236. 

g  1129.  Oyer  cannot  be  twice  demanded. —  After  oyer  prayed  and  demurrer  by  the  defend- 
ant the  plaintiff  is  not  bound  to  give  oyer  at  a  subsequent  term.  The  defendant  should  have 
spread  the  oyer  upon  the  record.    Offut  v,  Beatty,  1  Cr.  C.  C,  218. 

g  1130.  Oyer  on  plea-day,  right  to  plead  after.—  If  the  defendant  on  the  plea-day  demand 
oyer,  which  is  not  given  until  the  subsequent  term,  the  court  will  give  the  defendant  time  to 
plead  after  oyer.    Calvert  v.  Slater,  1  Cr.  C.  C,  44 

§1181.  Expiration  of  rnle  to  plead.— Oyer  of  the  record  of  a  Judgment  of  another  state 
will  not  be  given  if  not  prayed  before  the  expiration  of  the  rule  to  plead.  Cull  v,  Allen,  1  Cr. 
0.  C,  45. 

g  1182.  Oyer  of  letters  testamentary.- Where  plaintiff  dies,  and  the  appearance  of  the 
administrator  is  entered,  he  must  give  oyer  of  his  letters  whenever  demanded  before  the  ex- 
piration of  the  rule  to  plead.    North  v.  Clark,*  8  Cr.  C.  C,  93. 

II.  Pleading  ik  Equity. 

1.  JBill.     Oross-bifi. 

SUMMABY—  BUI  to  state  whole  case,  g  1133.—  MiLst  allege  facts  necessary  to  the  construction  of 
the  language  involved,  gg  1134-35. —  General  certainty  in  bill  ordinarily  sufficient^  g  1136. — 
Consideration,  how  stated  in  bill  for  fraud,  gg  1137,  1138.—  Bill  charging  shar^lders  of 
insolvent  corporation,  g  1139. — Bill  to  show  how  each  defendant  is  concerned  as  party, 
g  1140. — Parties  to  suit  to  enjoin  Judgment,  §  1141. — Allegation  of  payment  of  note, 
§  1142. —  Averments  of  citizenship  in  removed  cause,  g  1143. —  BiU  to  dissolve  partner- 
snip  treated  as  bill  for  partition,  g  ll4ti.^  Multifariousness,  §§  1145-48.— Laches  under 
statute  of  limitations,  gg  1149-61.— MultifaHousness,  gg  1162-67.— Discovery,  gg  1158- 
69.— Infringement  of  copyright,  g  1160. 

g  1188.  A  bill  in  equity  must  contain  enough  matter  in  itself  to  sustain  the  case  and  enable 
the  court  to  make  a  decree  therein,  without  being  supplemented  by  the  answer  or  the  evi^ 
dence.    Harrison  v.  Nixon,  g§  1161-62. 
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BILL,    OROSS-BILL.  §§1184-1154. 

§  1184,  When  a  decision  depends  upon  the  meaning  as  used  in  a  will  of  a  technical  expres- 
sion having  different  meanings  in  different  localities,  it  is  absolutely  necessary  for  the  bill  to 
allege  the  testator's  domicile,  as  the  language  must  be  construed  as  used  in  that  locality,  and 
the  court  must  know  by  what  law  to  construe  the  expression.     IbicL 

§  1185.  If  such  a  bill  comes  to  the  supreme  court  after  final  judgment  in  the  circuit  court, 
the  case  will  be  remanded,  that  the  bill  may  be  amended  and  proceedings  had  de  novo, 
nncL 

§  1136.  In  most  cases  general  certainty  is  sufficient  in  pleadings  in  equity,  and  it  is  only 
necessary  to  distinctly  apprise  defendant  of  the  precise  case  he  will  be  obliged  to  meet.  A 
prima  facie  case  thus  made  out  should  be  answered  and  not  demurred  to.  St.  Louis  v. 
Knapp  Co.,  §  1163. 

§  1187.  A  bill  to  set  aside  a  conveyance  as  fraudulent  may  allege  either  that  the  convey- 
ance was  without  consideration,  or  that  plaintiff  has  offered  to  return  the  consideration,  or 
that  plaintiff  is  ignorant  whether  or  not  there  was  a  consideration,  and  that  this  fact  was 
known  to  defendant ;  but  the  allegations  must  be  harmonious,  and  must  not  charge  lack  of 
oonsideration  and  inadequacy  at  the  same  time.    Railroad  Co.  v.  Alley,  §§  1164-65. 

§  1188.  Such  a  bill,  if  resting  on  the  ground  of  inadequacy,  should  state  the  value  of  the 
property  specifically  and  not  doubtfully.    Ibid, 

%  1180.  A  bill  to  charge  shareholders  in  an  insolvent  corporation  must  show  by  averments 
all  the  facts  necessary  to  msk^  them  liable  under  the  law.  United  States  v.  Globe  Works, 
§§1166-68. 

§  1140.  A  bill  is  demurrable  which  joins  a  party  as  defendant  without  showing  how  he  is 
liable  or  is  interested  as  a  party.    Ibid, 

§  1141.  A  bill  in  equity  against  the  holder  of  a  bill  to  enjoin  a  judgment  obtained  thereon, 
and  alleging  that  the  holder  had  already  been  paid  by  the  drawer,  need  not  make  the  latter  a 
party  to  the  suit.    Atkins  v.  Dick,  §§  1160-72. 

§  1142.  An  allegation  that  the  note  was  fully  paid  is  sufficient,  without  giving  the  details 
of  the  method  of  payment.     Ibid. 

§  1148.  When  a  case  is  removed  by  defendant  from  a  state  to  a  federal  court  and  an 
amended  complaint  is  then  filed,  the  jurisdiction  of  the  court  is  not  lost  by  the  omission  of 
the  amended  complaint  to  aver  the  citizenship  of  the  parties.    Briges  v.  Sperry,  §§  1173-75. 

§  1144.  When  a  bill  is  filed  for  the  dissolution  of  a  partnership  and  the  sale  of  the  part- 
nership property,  and  a  decree  for  that  purpose  is  rendered,  the  decree  may  be  sustained  on 
appeal  by  treating  the  bill  as  if  it  were  a  bill  for  partition,  provided  sufficient  allegations  for 
that  purpose  are  contained  therein.    Ibid, 

§  1145.  The  rule  as  to  multifariousness  is  founded  on  convenience  to  defendants,  and  for- 
bids the  joining  of  distinct  matters  in  one  bill,  whether  against  one  or  many  defendants.  In 
each  case  it  is  a  <|uestion  of  fact  and  the  test  is  whether  one  defense  may  be  made  to  the 
whole  bill.     Game  well  Fire  Alarm  Telegraph  Co.  v,  Chiliicothe,  §§  1176-7a 

§  1146.  A  bill  is  not  multifarious  which  is  based  on  several  letters  patent,  when  all  the 
inventions  therein  secured  are  set  out  as  constituting  one  machine,  the  use  of  which  makes 
the  cause  of  action.    Ibid, 

§1147.  No  universal  rule  as  to  multifariousness  can  be  given,  each  case  necessarily  de- 
pending on  its  own  circumstances.    Sheldon  v,  Keokuk  Northern  Line  Packet  Co.,  ^§  1179-84. 

§  1148.  A  bill  is  not  multifarious  in  which  separate  judgment  creditors  unite  in  assailing 
tnmsactions  of  their  common  debtor,  by  which  he  has  concealed  all  of  his  property  from 
them.    Ibid, 

§  1149.  If  the  question  of  laches  can  ever  be  raised  in  a  suit  where  the  statute  of  limita- 
tion applies,  a  demurrer  insisting  upon  the  lapse  of  time  short  of  t^e  statutory  period 
should  not  be  sustained  unless  the  bill  itself  makes  out  a  clear  case  of  unreasonable  delay. 
Ibid, 

§  1150.  If  consistent  with  the  bill  that  the  fraud  charged  was  not  discovered  until  some 
time  after  it  was  committed,  the  court  will  not  assume  unreasonable  delay,  after  discovery, 
from  the  fact  that  suit  was  not  brought  until  several  years  after  the  fraud.    Ibid, 

§  1151.  It  will  not  be  assumed  on  demurrer  that  the  fraud  charged  was  discovered  more 
than  six  years  previous  to  bringing  suit  merely  because  the  bill  does  not  allege  the  contrary. 
Ibid, 

§  1152.  Multifariousness  is  the  improperly  joining  in  one  bill  distinct  and  independent 
matters  and  thereby  confounding  them.  There  is  no  inflexible  rule  as  to  what  constitutes 
multifariousness  and  permits  the  joinder  of  questions  to  a  certain  extent  distinct,  when  it  caa 
be  done  without  inconvenience.    Stafford  National  Bank  v,  Sprague,  g§  1185-86. 

g  1158.  A  bill  is  not  necessarily  multifarious  which  is  brought  to  foreclose  a  judgment 
lien  on  certain  land,  and  also  to  set  aside  a  prior  deed  of  tbe  ss^nie  land.    Ibid. 

g  1154.  It  is  not  true,  as  a  general  proposition,  that  wliere  there  is  a  joinder  of  distinct 
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claims  between  the  same  parties,  the  bill  is  necessarily  demurrable  for  that  cause  alone ;  but 
a  bill  for  infringement,  brought  against  a  defendant  on  several  patents  which  are  distinct, 
and  are  not  alleged  to  have  been  connected  with  each  other  or  used  at  the  same  time  in  an 
infringing  machine,  is  multifarious,  and  a  demurrer  on  that  ground  will  be  sustained.  Hayes 
V.  Dayton,  §§  1187-89. 

§  1155.  A  bill  against  three  defendants  cannot  be  objected  to  as  multifarious  by  one  de- 
fendant on  the  ground  that  it  exacts  answers  from  his  codefendants  in  regard  to  matters 
which  do  not  concern  them.    Atwill  v.  Ferrett,  §§  1190-95. 

§  1 156.  This  is  especially  true  when  it  appears  that  neither  of  the  co-defendants  is  within 
the  jurisdiction  of  the  court.    Ibid. 

§  1157.  It  would  probably  be  a  sufficient  answer  to  this  objection  that  the  bill  was  brought 
against  the  three  defendants  as  copartners  for  acts  done  in  the  copartnership  character. 
Ibid. 

§  1 158.  A  bill  to  enforce  penalties  cannot  enforce  discoveries  in  aid  thereto.    Ibid, 

§  1159.  A  discovery  will  not  be  decreed  in  aid  of  an  action  at  law  when  it  appears  that  the 
wrong  action  is  brought,  and  plaintiff  will  therefore  be  unable  to  avail  himself  of  the  dis- 
covery.   Ibid, 

§  1160.  A  bill  for  infringement  of  a  copyright  of  an  opera  does  not  sufficiently  show  title  in 
plaintiff  by  alleging  that  the  work  was  arranged^  adapted,  printed  and  published  by  or  for 
him ;  but  sufficient  title  will  be  shown  if  it  be  also  alleged  that  plaintiff  made  many  additions 
and  alterations  to  the  music;  that  he  added  new  matters  of  his  own;  that  he  indicated  the 
pieces  so  altered  and  composed  and  took  out  a  copyright  therefor  in  proper  form.    Ibid, 

[Notes.— See  §§  1198-1844.] 

HARRISON  V.  NIXON. 
(9  Peters,  483-MO.    1885.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. —  This  is  the  case  of  an  appeal  from  a  decree  of  the 
circuit  court  of  the  district  of  Pennsylvania  in  a  suit  in  equity.     The  bill  was 
filed  by  Samuel  Packer,  and  asserts  that  one  Matthias  Aspden,  a  citizen  of 
Pennsylvania,  made  his  will,  dated  in  Philadelphia  on  the  6th  of  December, 
1791 ;  and  thereby  bequeathed  all  his  estate,  real  and  personal,  to  his  heir  at 
law,  and  afterwards  died  in  August,  1824;  and  his  will  was  prtDved  and  letters 
testamentary  were  taken  out  in  Pennsylvania  by  the  appellee,  under  which  he 
has  received  large  sums  of  money ;  and  the  bill  then  asks  for  a  decree  in  favor 
of  Packer,  who  asserts  himself  to  be  the  true  and  only  heir  at  law  of  Matthias 
Aspden,  and  that  he  is  solely  entitled  under  the  bequest.     The  answer  of  the 
executor  states,  from  information  and  belief,  that  the  testator  was  born  in 
Philadelphia,  which  was  the  residence  of  his  parents,  about  1756;  that  he  con- 
tinued to  reside  there,  doing  business  as  a  merchant  with  some  success,  before 
he  was  twenty-one  years  of  age ;  that  before  the  breaking  out  of  the  war  be- 
tween Great  Britain  and  America  in  1776,  being  still  a  minor,  he  went  to 
England,  with  what  view  the  executor  is  not,  from  his  own  knowledge,  able 
to  say,  but  he  believes  that  he  went  with  an  impression  that  the  power  of 
Great  Britain  must  soon  prevail  in  putting  down  resistance  in  America;  that 
the  testator  subsequently  came  several  times  to  the  United  States,  and  invested 
large  sums  in  government  stocks  and  other  securities ;  but  whether  after  so 
returning  to  the  United  States  the  testator  went  back  to  England  as  his  honae, 
or  only  for  the  purpose  of  superintending  his  property,  and  whether  the  tes- 
tator did  in  fact  change  his  domicile,  the  executor  (save  and  except  as  appears 
from  the  facts)  doth  not  know,  and  is  unable  to  answer;  but  he  believes  that 
the  testator,  when  in  England,  considered  himself  as  an  alien,  etc. ;  and   be 
died  in  King  street,  Holborn,  London.     The  answer  also  states  that  the  execu- 
tor proved  the  will  and  took  out  letters  testamentary  in  England ;  and  states 
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certain  proceedings  had  upon  a  bill  in  chancery  in  England  by  one  John  Asp- 
den  there,  claiming  to  be  the  heir  at  law  of  the  testator;  and  annexes  to  his 
answer  a  copy  of  the  bill.  He  also  alleges  that  several  other  persons  have 
made  claims  to  the  same  property  as  next  of  kin  of  the  testator,  of  whose 
names,  etc.,  he  annexes  a  schedule. 

Various  proceedings  were  had  in  the  circuit  court  of  Pennsylvania,  and  a 
reference  was  made  to  a  master  to  examine  and  state  who  were  all  the  heirs 
and  next  of  kin  of  the  testator.  The  master  made  a  report,  which  was  after- 
wards confirmed,  and  thereupon  a  final  decree  was  made  by  the  court  in 
favor  of  John  Aspden,  of  Lancashire,  in  England,  one  of  the  persons  who  made 
claim  before  the  master,  as  entitled,  as  heir  at  law  to  the  personal  e,state  in 
the  hands  of  the  executor,  and  the  claims  of  the  other  persons  claiming  as 
heirs  at  law  were  dismissed ;  and  the  present  appeal  has  been  taken  by  several 
of  these  claimants.  The  cause  having  come  before  this  court  for  argument 
upon  the  merits,  a  question  occurred  whether  the  frame  of  the  bill,  taken  by 
itself,  or  taken  in  connection  with  the  answer,  contained  sufficient  matter 
upon  which  the  court  could  proceed  to  dispose  of  the  merits  of  the  cause  and 
make  a  final  decision. 

§  1161.  A  hill  in  equity  micat  contain  enough  matter  in  itself  to  srcatain  the 
case^  without  being  supplemented  by  answer  or  evidence. 

The  bill  contains  no  averment  of  the  actual  domicile  of  the  testator  at  the 
time  of  the  making  of  his  will,  or  at  the  time  of  his  death,  or  at  any  inter- 
mediate period.  Nor  does  the  answer  contain  any  averments  of  domicile 
which  supply  these  defects  in  the  bill,  even  if  it  could  so  do,  as  we  are  of  opin- 
ion, in  point  of  law,  it  could  not.  Every  bill  must  contain  in  itself  sufficient 
matters  of  fact,  per  se,  to  maintain  the  case  of  the  plaintiff,  so  that  the  same 
may  be  put  in  issue  by  the  answer  and  established  by  the  proofs.  The  proofs 
must  be  according  to  the  allegations  of  the  parties,  and  if  the  proofs  go  to 
matters  not  within  the  allegations  the  court  cannot  judicially  act  upon  them 
as  a  ground  for  ifs  decision,  for  the  pleadings  do  not  put  them  in  contestation. 
The  allegata  and  the  probata  must  reciprocally  meet  and  conform  to  each 
other.  The  case  cited  at  the  bar  of  Matthew  v.  Hanbury,  2  Vern.,  187,  does 
not  in  any  manner  contradict  this  doctrine.  The  proofs  there  offered  were 
founded  upon  allegations  in  the  bill,  and  went  directly  to  overthrow  the  con- 
sideration of  the  bonds  set  up  in  the  answer,  in  opposition  to  the  allegations  of 
the  bill,  the  latter  having  asserted  that  the  bonds  were  obtained  by  threats 
and  undue  means,  and  not  for  any  real  debt  or  other  good  consideration.  Is, 
then,  any  averment  of  the  actual  domicile  of  the  testator,  under  the  circum- 
stances of  the  present  case,  proper  and  necessary  to  be  made  in  the  bill,  in 
order  to  enable  the  court  to  come  to  a  final  decision  upon  the  merits?  We 
think  that  it  is,  for  the  reasons  which  will  be  presently  stated. 

The  point  was  never  brought  before  the  circuit  court  for  consideration,  and, 
consequently,  was  not  acted  on  by  that  court.  It  did  not  attract  attention 
(at  least,  as  far  as  we  know),  on  either  side,  in  the  argument  there  made,  and 
it  was  probably  passed  over  (as  we  all  know  matters  of  a  similar  nature  are 
everywhere  else)  from  the  mutual  understanding  that  the  merits  were  to  be 
tried,  and  without  any  minute  inquiry  whether  the  merits  were  fully  spread 
upon  the  record.  It  is  undoubtedly  an  inconvenience  that  the  mistake  has 
occurred ;  but  we  do  not  see  how  the  court  can  on  this  account  dispense  with 
%vhat  in  their  judgment  the  law  will  otherwise  r^ri\jire. 
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§1162.  When  the  i7iterpretation  of  a  will  turns  upon  the  meaning  of  a 
technical  expression  differently  used  in  different  localitieSy  it  is  absolutely  neces- 
mry  that  the  biU  allege  testator^ s  domicHey  that  the  court  may  know  from  what 
standpoint  to  mew  the  expression. 

The  present  is  the  case  of  a  will,  and,  so  far  at  least  as  the  matter  of  the 
bill  is  concerned,  is  exclusively  confined  to  personalty  bequeathed  by  that 
will.  And  the  court  are  called  upon  to  give  a  construction  to  the  terras  of  a 
will,  and  in  an  especial  manner  to  ascertain  who  is  meant  by  the  words  "  heir 
at  law  "  in  the  leading  bequest  in  the  will.  The  language  of  wills  is  not  of 
universal  interpretation,  having  the  same  precise  import  in  all  countries  and 
under  all  circumstances.  They  are  supposed  to  speak  the  sense  of  the  testator 
according  to  the  received  laws  or  usages  of  the  country  where  he  is  domiciled, 
by  a  sort  of  tacit  reference,  unless  there  is  something  in  the  language  which 
repels  or  controls  such  a  conclusion.  In  regard  to  personalty  in  an  especial 
manner,  the  law  of  the  place  of  the  testator's  domicile  governs  in  the  distri- 
bution thereof,  and  will  govern  in  the  interpretation  of  wills  thereof,  unless  it 
is  manifest  that  the  testator  had  the  laws  of  some  other  country  in  his  own 
view. 

No  one  can  doubt  if  a  testator,  born  and  domiciled  in  England  during  his 
whole  life,  should  by  his  will  give  his  personal  estate  to  his  heir  at  law,  that 
the  descriptio personcB  would  have  reference  to  and  be  governed  by  the  import 
of  the  terms  in  the  sense  of  the  laws  of  England.  The  import  of  them  might 
be  verv  dififerent  if  the  testator  were  born  and  domiciled  in  France,  in  Loui- 
siana,  in  Pennsylvania  or  in  Massachusetts.  In  short,  a  will  of  personalty 
speaks  according  to  the  laws  of  the  testator's  domicile,  where  there  are  no 
other  circumstances  to  control  their  application;  and  to  raise  the  question 
what  the  testator  means,  we  must  first  ascertain  what  was  his  domicile,  and 
whether  he  had  reference  to  the  laws  of  that  place  or  to  the  laws  of  any  for- 
eign countr3\  Now  the  very  gist  of  the  present  controversy  turns  upon  the 
point  who  were  the  person  or  persons  intended  to  be  designated  by  the  testa- 
tor under  the  appellation  of  "heir  at  law."  If,  at  the  time  of  making  his 
will  and  at  his  death,  he  was  domiciled  in  England  and  had  a  reference  to  its 
laws,  the  designation  might  indicate  a  very  different  person  or  persons  from 
what  might  be  the  case  (we  do  not  say  what  is  the  case)  if,  at  the  time  of 
making  his  will  and  of  his  death,  he  was  domiciled  in  Pennsylvania.  In  order 
to  raise  the  question  of  the  true  interpretation  and  designation,  it  seems  to  us 
indispensable  that  the  country  by  whose  laws  his  will  is  to  be  interpreted 
should  be  first  ascertained,  and  then  the  inquiry  is  naturally  presented  what 
the  provisions  of  those  laws  are. 

If  this  be  the  true  posture  of  the  present  case,  then  the  bill  should  allege 
all  the  material  facts  upon  which  the  plaintiffs  title  depends;  and  the  final 
judgment  of  the  court  must  be  given  so  as  to  put  them  in  contestation  in  a 
proper  and  regular  manner.  And  we  do  not  perceive  how  the  court  can  dis- 
pose of  this  cause  without  ascertaining  where  the  testator's  domicile  was  at 
the  time  of  his  making  his  will  and  at  the  time  of  his  death;  and  if  so,  then 
there  ought  to  be  suitable  averments  in  the  bill  to  put  these  matters  in  issue. 

In  order  to  avoid  any  misconception,  it  is  proper  to  state  that  we  do  not 

mean  in  this  stage  of  the  cause  to  express  any  opinion  what  would  be  the 

effect  upon  the  interpretation  of  the  will  if  the  domicile  of  the  testator  was  in 

bneooountcy.at  the  time  of  his  making  his  will,  and  in  another  country  at  the 
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time  of  his  death.  This  point  may  well  be  left  open  for  future  consideration.^ 
Bift  being  of  opinion  that  an  averment  of  the  testator's  domicile  is  indispen- 
sable in  the  bill,  we  think  the  case  ou^ht  to  be  remanded  to  the  circuit  court 
for  the  purpose  of  having  suitable  amendments  made  in  this  particular;  and 
that  it  will  be  proper  to  aver  the  domicile  at  the  time  of  making  the  will  and 
at  the  time  of  the  death  of  the  testator,  and  during  the  intermediate  period 
(if  there  be  an}''  change),  so  that  the  elements  of  a  full  decision  may  be  finally 
brought  before  the  court.  The  petitions  of  the  claimants  should  contain  sim- 
ilar averments. 

It  appears  from  the  motions  which  have  been  made  to  this  court,  as  well  as 
from  certain  proceedings  in  the  court  below,  which  have  been  laid  before  us 
in  support  thereof,  that  there  are  certain  claimants  of  this  bequest,  asserting 
themselves  to  be  heirs  at  law,  whose  claims  have  not  been  adjudicated  upon 
in  the  court  below  on  account  of  their  having  been  presented  at  too  late  a 
period.  As  the  cause  is  to  go  back  again  for  further  proceedings  and  must  be 
again  opened  there  for  new  allegations  and  proofs,  these  claimants  will  have 
a  full  opportunity  of  presenting  and  proving  their  claims  in  the  cause;  and 
we  are  of  opinion  they  ought  to  be  let  into  the  cause  for  this  purpose.  In 
drawing  up  the  decree  remanding  the  cause,  leave  will  be  given  to  them  ac- 
cordingly. The  decree  of  the  circuit  court  is  therefore  reversed,  and  the 
cause  is  remanded  to  the  circuit  court  for  further  proceedings  in  conformity 
to  this  opinion. 

Mb.  Justice  Baldwin  dissented. 

ST.  LOUIS  V.  KNAPP  COMPANY. 
(U  Otto,  658-^61.    1881.) 

Appeal  from  U.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

Statement  of  Facts. —  Bill  in  equity  to  abate  a  nuisance  caused  by  the  erec- 
tion of  a  run-way  and  piling  by  the  defendants  within  the  corporate  limits  of 
the  city  of  St.  Louis,  by  which  it  was  alleged  the  navigation  of  the  Mississippi 
river  within  those  limits  would  be  impaired.  A  demurrer  was  filed  by  de- 
fendant, which  was  sustained  by  the  court.  The  bill  was  dismissed,  and  the 
city  appealed. 

Opinion  by  Mr.  Justice  Hablan. 

Upon  the  hearing  of  the  demurrer  two  questions  were  considered  by  the 
court:  I^irst^  whether  the  bill,  upon  its  face,  shows  that  the  construction  of 
the  run-way  will  intrude  upon  the  city's  rights  and  cause  special  damage ; 
second^  whether,  upon  its  allegations  and  in  advance  of  the  construction  of 
the  work,  a  decree  to  prevent  its  completion  should  be  rendered  in  favor  of  the 
city.  The  court,  in  disposing  of  the  demurrer,  waived  a  final  decision  of  the 
first  question,  expressing,  however,  some  doubt  whether  the  case  was  within 
the  general  rule  that  a  suit  in  equity  to  enjoin  or  abate  a  public  nuisance 
must  be  brought  by  one  who  has  sustained,  or  is  in  danger  of  sustaining, 
individual  special  damages,  apart  from  those  suffered  by  the  community  at 

large. 

Touching  the  second  question,  the  court  below  remarked  it  was  very  clear 
that  a  public  navigable  stream  must  remain  free  and  unobstructed ;  that  no 
private  individual  has  a  right  to  place  permanent  structures  within  the  navi- 
gable channel ;  and  that  if  the  proposed  run-way  ^hen  completed,  proved  to 
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be  a  material  obstruction  to  the  free  navigation  of  the  river,  or  a  special  in- 
jury to  the  rights  of  others,  it  might  be  condemned  and  removed  as  a  nuisance. 
It  was,  however,  of  opinion  that  the  case  presented  was  one  of  a  threatened 
nuisance  only,  and  that  the  reasons  assigned  for  interference  by  injunction,  in 
advance  of  the  construction  of  the  run-way,  were  not  sufficient. 

§  1163.  A  bill  alleging  that  a  structure,  wlien  completed,  wiU  he  a  ptMic 
nuisance,  obstructing  the  navigation  of  a  river*  should  be  answered,  not  dismissed 
on  demurrer. 

"VVe  are  of  opinion  that  the  demurrer  should  have  been  overruled,  and  the 
defendant  required  to  answer.  The  bill  makes  a  prima  facie  case,  not  only 
of  the  right  of  the  city  to  bring  the  suit,  but  for  granting  the  relief  asked.  It 
distinctly  avers  what  the  defendant  proposes  to  do,  and  that  averment  is  ac- 
companied by  the  general  charge  or  statement  that  the  driving  of  the  piles  in 
the  bed  of  the  river,  and  the  construction  of  the  run- way,  will  not  only  cause 
a  diversion  of  the  river  from  its  natural  course,  but  will  throw  it  east  of  its 
natural  location,  from  along  the  river  bank  north  and  south  of  the  proposed 
run-way  and  piling,  creating  in  front  of  the  city's  improved  wharf  a  deposit 
of  mud  and  sediment,  and  rendering  it  impossible  for  boats  and  vessels  en- 
gaged in  the  navigation  of  the  Mississippi  river  to  approach  or  land  at  the 
improved  wharf  north  and  south  of  defendant's  premises.  This  is  not,  as 
ruled  by  the  circuit  court,  merely  the  expression  of  an  opinion  or  apprehen- 
sion upon  the  part  of  the  city,  but  a  sufficiently  certain,  though  general,  state- 
ment of  the  essential  ultimate  facts  upon  which  the  complainant  rests  its 
claim  for  relief.  It  was  not  necessary,  in  such  a  case,  to  aver  all  the  minute 
circumstances  which  may  be  proven  in  support  of  the  general  statement  or 
charge  in  the  bill.  While  the  allegations  might  have  been  more  extended, 
without  departing  from  correct  rules  of  pleading,  they  distinctly  apprise  the 
defense  of  the  precise  case  it  is  required  to  meet.  There  are  some  cases  in 
which  the  same  decisive  and  categorical  certainty  is  required  in  a  bill  inequity 
as  in  a  declaration  at  common  law.  Cooper,  £q.  PL,  5.  But  in  most  cases 
general  certainty  is  sufficient  in  pleadings  in  equity.  Story,  Eq.  PL,  sees. 
252,  253.  Let  the  case  go  back  for  preparation  and  hearing  upon  the  merits. 
If  it  should  be  again  brought  here,  we  may  find  it  necessary  to  discuss  the 
numerous  authorities  cited  b}'^  counsel.  In  its  present  condition  we  do  not 
deem  it  wise  to  say  more  than  we  have  in  this  opinion. 

The  decree  will  be  reversed  with  directions  to  overrule  the  demurrer,  and  for 
further  proceedings  according  to  law ;  and  it  is  so  ordered. 

DES  MOINES  &  MINNEAPOLIS  RAILROAD  COMPANY  v.  ALLEY, 
(Circuit  Court  for  lowas  8  McCrary,  589--591.    1882.) 

Opinion  by  MoCkaky,  J. 

Statement  of  Facts. —  This  is  a  suit  brought  to  set  aside  a  deed  executed  by 
the  complainant  to  the  respondent,  John  B.  Alley,  on  the  23d  of  May,  1879, 
conveying  two  thousand  three  hundred  and  sixty-two  acres  of  land.  The 
amended  bill  charges  that,  at  the  time  of  said  conveyance,  the  respondent, 
.  John  B.  Alley,  was  the  owner  of  the  majority  of  the  stock  of  the  corporation, 
and  by  reason  of  that  ownership  exercised  a  controlling  influence  over  the 
officers  and  directors  of  the  complainant  corporation,  whereby  he  induced  the 
board  of  directors  and  the  president  of  the  corporation  to  consent  to  the  said 
conveyance,  and  to  execute  a  deed  good  and  sufficient  in  form.    It  is  farther 
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alleged  that  the  said  respondent,  John  B.  Alley,  fraudnlently  procured  and 
caused  said  conve3'ance  to  be  executed.  With  respect  to  the  consideration 
paid  by  the  said  Alley  for  said  conveyance,  there  are  two  allegations  in  the 
amended  bill  as  follows:  It  is  first  alleged  ^'That,  in  truth  and  in  fact,  the 
said  defendant  did  not  pay  anything  whatever  for  said  lands;  that  the  books 
of  said  company  were  then  under  his  charge  and  control;  and  that  he  caused 
to  be  charged  to  himself,  on  account  of  said  lands  and  said  conveyance,  the 
sum  of  $4,600,  and  over  against  said  charge  on  said  book  he  caused  to  be 
credited  certain  fraudulent  entries." 

§  1164.  A  hiU  should  not  aver  lack  of  consideration  and  inadequacy  of  con- 
sidera^on  at  the  same  time. 

If  the  allegation  stopped  here,  it  would  amount  to  a  charge  that  the  con- 
veyance was  without  any  consideration  whatever,  and  would  be  entirely  suffi- 
cient. But  the  bill  further  avers  as  follows:  '^That  if,  in  truth  and  fact,  it 
shall  be  made  to  appear  that  any  portion  or  all  of  said  $4,600  was  in  any 
manner  paid  by  the  said  Alley,  by  just  and  proper  credits,  then  the  said  sum 
or  price  of  said  lands  was,  and  is,  grossly  inadequate  to  its  true  value;  and  the 
said  defendant,  by  reason  of  his  relationship  to  the  said  company  plaintiff,  and 
such  inadequacy  of  price,  is  bound  to  surrender  said  lands  to  the  plaintiff. 
That  said  lands  were  then  worth,  as  plaintiff  is  informed  and  believes,  $10,000 
and  more,  and  have  been  since  then  steadily  increasing  in  value;  and  defend- 
ant well  knew  that  said  lands  were  worth  much  more  than  the  sum  of  $4,600, 
and  that  they  would  greatly  increase  in  value  from  that  time  forward." 

It  is  necessary  that  the  several  allegations  of  the  amended  bill  should  be 
harmonious  and  consistent  with  each  other.  The  amended  bill  would  be  suffi- 
cient if  it  distinctly  alleged  either  of  three  things,  to  wit:  1.  That  the  convey- 
ance was  wholly  without  consideration;  or  2.  That  it  was  fraudulent,  and 
there  was  a  consideration,  which  the  complainant  has  offered  to  return  to  the 
respondent  John  B.  Alley;  or  3.  That  complainant  is  not  informed,  and  has 
no  means  of  ascertaining,  whether  there  was  a  consideration,  or  what  the 
value  of  the  consideration  was,  if  there  was  any,  and  that  these  facts  are  pecul- 
iarly within  the  knowledge  of  the  defendant  John  B.  Alley. 

If  the  case  is  placed  upon  the  latter  ground,  then  the  amended  bill  should 
pray  a  discovery  of  the  facts,  and  should  offer  to  return  any  consideration  act- 
ually paid,  to  the  respondent  John  B.  Alley,  as  soon  as  the  same  is  ascertained 
and  determined  by  the  .court.  It  will  be  seen  that  it  is  necessary  to  amend 
the  bill  in  order  to  conform  to  these  suggestions. 

§  1165.  In  alleging  inadeq^uacy  of  consideration  t/ie  valice  should  he  stated 
specif'Cally^  not  doubtfully. 

The  allegation  concerning  the  value  of  the  land  should  also  be  made  specific. 
It  is  not  sufficient  to  state  that  the  complainant  believes  the  land  to  be  worth 
$10,000.  In  these  respects,  and  to  this  extent,  the  demurrer  is  sustained,  and 
the  complainant  has  leave  to  amend  by  the  February  rules,  and  will  serve  a 
copy  of  his  amendment  upon  the  counsel  for  respondent. 

UNITED  STATES  v.  THE  GLOBE  WORKa 
(Circuit  Court  for  Massachusetts:  7  FMeral  Reporter,  580-588.    1881.) 

Opinion  by  Lowbll,  J. 

SxATBMifiirr  of  Facts. —  This  is  a  demurrer  t^  a  WU  filed  by  the  United 
States  against  the  Olobe  Works  and  John  Sox^^Vyet)  Oeorge  Souther,  Daniel 
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N.  Pickering  and  Aristides  Talbot.  The  bill  alleges  that  the  Globe  Works, 
formerly  called  the  Globe  Locomotive  Works,  were  incorporated  b}''  the  legisla- 
ture of  Massachusetts  in  1854,  with  a  capital  stock  of  not  more  than  $300,000; 
that  June  30,  1868,  they  were  indebted  to  the  United  States  in  $8,725.20,  for 
taxes  on  certain  steam-engines  manufactured  by  them,  and  in  the  further  sum 
of  $436.26,  penalty  for  non-payment;  that  in  April,  1867,  the  defendants  John 
Souther  and  George  Souther,  being  a  majority  in  number  and  interest  of  the 
stockholders  of  said  company,  filed  a  bill  in  the  supreme  judicial  court  of  Mas- 
sachusetts against  Daniel  K.  Pickering,  the  only  other  stockholder,  and  against 
one  Gate,  a  creditor,  asking  for  a  dissolution  of  the  corporation,  and  for  a  re- 
ceiver; that  such  an  order  was  passed,  and  the  defendant  Talbot  was  appointed 
such  receiver  April  22,  1867,  with  very  full  powers,  which  are  set  out  in  the 
bill ;  that  Talbot  entered  upon  his  duties,  but  never  filed  an  account,  and  never 
paid  the  plaintiffs  said  suras  so  due  them;  that  in  June,  1876,  all  the  parties  to 
that  suit  made  the  following  agreement,  which  was  filed  in  and  made  part  of 
the  records  of  said  court : 

"  John  Souther  v.  The  Globe  Works  and  others.  It  is  agreed  between  all 
the  parties  in  the  above-named  case,  which  has  been  settled  between  them, 
that  the  receiver  shall  settle  no  account  therein,  and  that  the  bill  shall  be  dis- 
missed without  costs,  and  that  the  receiver  shall  deliver  up  all  property,  assets 
and  effects  in  his  hands  or  possession  to  said  John  Souther,  the  same  to  be  held 
by  him  as  his  own  property." 

That  in  pursuance  of  this  agreement,  all  the  capital,  property  and  assets  of 
the  corporation  were  delivered  up,  in  fraud  of  the  creditors  of  the  company, 
by  the  defendant  Talbot,  to  the  defendant  John  Souther,  who  has  ever  since 
held  the  same,  and  the  proceeds  of  the  same,  as  his  own  property,  and  has 
never  paid  the  plaintiffs.  That  by  such  surrender  the  company  was  made, 
and  has  ever  since  remained,  insolvent  and  unable  to  pay  said  sums,  and  were 
deprived  of  all  property  from  which  a  judgment  at  law  for  the  same  could  be 
satisfied.  That  they  owe  the  above-mentioned  sums  to  the  plaintiffs,  with 
interest. 

The  prayer  is  that  the  defendants  John  Souther,  George  Souther,  Daniel  N. 
Pickering,  and  Aristides  Talbot  may  answer  the  premises,  but  not  on  oath ; 
and  may  be  ordered  to  apply  to  the  payment  of  said  sums  and  interest,  such 
property  and  effects  belonging  to  said  corporation,  and  the  proceeds  of  the 
same,  as  may  be  in  their  possession  or  control;  and,  if  these  are  insufficient, 
may  be  ordered  to  pay  said  sums  and  interest  out  of  their  individual  property 
and  effects.    The  demurrer  to  this  bill  must  be  sustained. 

§  11 66.  Allegations  necessary  to  charge  shareholder  with  the  debts  of  a  cor* 
poration. 

1.  There  are  no  allegations  or  charges  by  which  it  is  possible  to  ascertain 
whether  the  shareholders  of  the  company,  or  either  of  them,  are  accountable 
for  the  assets,  or  any  of  them.  It  appears  that  in  1876  all  the  remaining  as- 
sets were  made  over  to  one  stockholder,  but  whether  he  paid  money  down  for 
them,  or  took  them  for  a  debt  to  himself,  or  for  debts  of  the  company  which 
he  had  paid,  or  under  what  other  circumstances,  I  cannot  tell.  It  is  settled 
in  this  country  that  the  capital  is  a  sort  of  trust  fund  for  creditors;  and  if 
it  is  taken  back  by  its  owners  and  divided  among  them  before  the  debts  are 
paid  a  bill  will  lie  to  subject  the  assets  so  divided  in  the  hands  of  the  share- 
holders to  an  equitable  lien  for  the  debts;  and  if  the  creditor  is  one  against 
whom  the  statute  of  limitations  does  not  avail  no  doubt  the  bill  will  lie  even 
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at  a  remote  time.    Whether  such  a  division  has  been  made  of  these  assets  the 
bill  does  not  inform  me. 
§  11 67.  The  hill  must  show  how  a  party  defendant  is  interested  in  the  suit 

2.  There  is  nothing  in  the  bill  to  show  why  Aristides  Talbot,  the  receiver, 
is  made  a  party.  If  the  assets  were  bought  of  him  and  paid  for  he  might  be 
called  to  account  for  the  purchase  money  in  the  state  court;  and,  under  some 
possible  circumstances,  might  be  sued  in  this  court.  Whether  the  facts  would 
bring  this  case  within  that  rule  in  either  court  the  bill  does  not  disclose.  It 
is  nowhere  charged  that  Talbot  was  ever  notified  of  the  existence  of  this  debt. 
If  not,  he  is  under  no  personal  liability  in  respect  to  it. 

§  1167a.  What  is  necessary  in  Massachusetts  to  charge  shareholders  in  a 
manufacturiny  corporation, 

3.  No  reason  is  given  for  subjecting  the  stockholders  personally  to  the  pay- 
ment of  this  debt  if  the  assets  fail.  In  a  manufacturing  corporation,  organ- 
ized under  the  laws  of  Massachusetts,  the  shareholders  are  liable  for  debts  if 
the  capital  has  not  been  fully  paid  up,  or  if  certain  annual  notices  have  not 
been  given ;  but  nothing  of  the  sort  is  alleged  here. 

§  1 168.  Priority  of  payment  to  the  United  States, 

There  are  no  averments  which  make  the  case  one  in  which  the  United  States 
are  entitled  to  priority  of  payment.  That  depends  upon  whether  the  corpo- 
ration was  insolvent  when  it  was  being  wound  up  and  the  receiver  was  noti- 
fied of  the  debt.    As  the  bill  now  stands  the  order  must  be :  demurrer  sustained. 

ATKINS  V,  DICK. 
(14  Peters,  lU-121.     1840.) 

Opinion  by  Mr.  Justice  Barbour. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  the  United  States  for  the  southern  district  of  Mississippi. 

The  appellant  was  the  paj'ee  of  a  bill  of  exchange  drawn  by  Cain  &  Lusk, 
,  which  he  indorsed  to  Parham  N.  Booker,  who  indorsed  it  to  N.  &  J.  Dick  & 
Company.  The  bill  having  been  dishonored,  Dick  &  Company  brought  suit 
thereon  and  recovered  a  judgment  against  Atkins,  the  first  indorser.  Upon 
this  judgment  an  execution  was  issued,  a  forthcoming  bond  was  taken  and 
forfeited,  b}^  reason  whereof  the  bond,  according  to  a  statute  of  Mississippi, 
had  the  force  of  a  judgment,  on  which  execution  was  issued.  Atkins  there- 
upon filed  his  bill  in  equity,  in  v/hich  he  alleged  that  he  had  ascertained  and 
verily  believed  that  Dick  &  Company  had  been  paid  the  amount  of  the  bill  of 
exchange  before  the  institution  of  their  suit  against  hira,  but  that  he  had  no 
knowledge  of  it  at  the  time  of  the  giving  and  forfeiture  of  the  forthcoming 
bond.  That  he  was  advised  and  verily  believed  that  the  bill  of  exchange  was 
paid  to  Dick  &  Company  by  Parham  N.  Booker  before  the  suit  was  brought, 
and  that  it  was  paid,  because  of  effects  placed  in  the  hands  of  said  Booker  by 
Lusk,  one  of  the  drawers  of  the  bill  of  exchange.  That  he  was  advised  and 
believed  that  he  would  have  had  a  good  defense  against  Booker  on  account  of 
said  eflfects  received  by  him  from  Lusk  with  which  to  pay  the  bill,  in  case 
said  Booker  had  sued  in  his  own  name  thereon.  That  the  names  of  Dick  & 
Company  were  used  with  the  intent  to  defeat  him  of  that  defense,  in  case  iio 
became  advised  that  said  eflfects  had  been  placed  ^^  ^^^  bands  of  Booker  by 
Lusk,  with  which  to  pay  and  satisfy  the  bill.     'Jjue  bill  charged  that  in  these 
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proceedings  the  appellant  bad  been  mo3t  palpably  defrauded,  and  that,  m 
order  to  consummate  the  fraud,  Dick  &  Company  had  caused  executioa  to 
issue  on  the  judgment  created  by  the  forfeited  forthcoming  bond,  which  was 
then  in  the  hands  of  the  marshal;  and  it  prayed  an  injunction,  a  perpetuation 
thereof,  and  for  general  relief.  An  injunction  was  granted.  The  defendants  de- 
murred to  the  bill,  assigning  three  causes  of  demurrer,  to  wit:  1.  That  Booker 
was  not  made  a  party.  2.  That  neither  the  amount,  nor  the  value,  nor  the 
nature  of  the  effects,  charged  in  the  bill  to  have  been  paid  to  the  second  in- 
dorser,  was  specified;  and  that  it  was  not  stated  what  part  or  portion  was 
discharged,  nor  whether  any  of  such  effects  proved  to  be  productive.  3.  That 
the  bill  contained  no  matter  or  grounds  on  which  the  court  could  grant  the 
relief  prayed  for.  The  court  sustained  the  demurrer,  and  gave  the  plaintiff 
leave  to  amend  his  bill;  and  he  declining  to  make  any  amendment,  they  dis- 
solved the  injunction  and  dismissed  the  bill  for  want  of  proper  parties. 

From  that  decree  this  appeal  was  taken.  The  defendants  having  demurred 
to  the  bill,  in  the  consideration  of  the  case  we  are  to  take  all  its  allegations  to 
be  true. 

§  1 169.  A  hiU  in  equity  to  enjoin  a  judgment^  which  alleges  thai  the  debt  has 
ieen  paid  before  judgment^  and  charges  fraud  in  attempting  to  collect  it  agaifiy 
win  be  sustained  though  the  language  be  not  artificial. 

The  bill  is  somewhat  inartificially  dt*awn,  but  it  substantially  alleges  that, 
before  the  institution  of  the  suit  at  law  against  the  plaintiff,  the  amount  of 
the  bill  of  exchange  in  question  had  been  paid  to  Dick  &  Company,  by  means 
of  effects  furnished  by  one  of  the  drawers.  The  particular  language  of  the 
allegation  is  that  it  was  paid  to  them  because  of  effects  placed  in  the  hands 
of  Parham  N.  Booker  by  Lusk,  one  of  the  drawers.  Now  we  understand  the 
import  of  this  to  be,  that  these  effects  constituted  the  means  by  which  the  pay- 
ment was  effected;  whether  Booker  sold  the  effects  and  paid  the  bill  out  of  the 
proceeds  of  the  sale,  or  detained  them  himself,  and  in  their  stead  advanced 
their  value  in  money,  is  an  inquiry  of  no  moment;  because,  in  either  aspect  of 
the  case,  the  effect  would  be  that  the  bill  was  paid  by  means  furnished  by  one 
of  the  drawers.  And  upon  this  state  of  facts,  it  is  clear  that  the  same  opera-  ' 
tion  which  satisfied  the  claim  of  Dick  &  Company  at  the  same  time  extin- 
guished all  the  rights  as  well  as  liabilities  growing  out  of  the  bill  of  exchange; 
because  they,  being  the  last  indorsers,  were  the  persons  entitled  to  receive  the 
amount  of  the  bill ;  and  the  drawers  being  liable  to  every  other  part}'',  and  the 
funds  by  which  the  payment  was  effected  being  furnished  by  them,  there  was 
no  longer  any  person  who  could  have  a  claim  against  any  other,  founded  upon 
a  bill  thus  paid. 

Upon  this  view  of  the  subject,  the  question  is  whether  a  party  who  has  re- 
ceived payment  of  his  debt  shall  be  permitted  by  a  court  of  equity  to  avail 
himself  of  a  judgment  at  law  to  enforce  a  second  payment,  and  that,  too, 
against  a  party  who  did  not  know  of  that  payment  until  after  the  judgment 
was  obtained.     To  state  such  a  proposition  is  to  answer  it. 

The  bill  further  charges  the  defendants  with  fraud,  and  this,  too,  is  admit- 
ted by  the  demurrer.  If  there  be  any  one  ground  upon  which  a  court  of  equity 
affords  relief  with  more  unvarying  uniformity  than  on  any  other,  it  is  an  alle- 
gation of  fraud,  whether  proven  or  admitted.  Whilst,  therefore,  a  case 
stands  before  us  upon  such  a  bill  ancf  demurrer,  we  cannot  hesitate  to  say  it 
must  be  considered  as  entitling  the  party  to  the  aid  of  a  court  of  equity. 
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§  1 170.  A  hiU  in  equity  against  the  holder  of  a  hill  to  enjoin  a  judgment  ob- 
tained thereon^  and  alleging  thai  the  holder  had  already  beeiipaid  by  tlie  drawer^ 
need  not  join  the  latter  as  a  party  to  the  suit 

It  is  contended  that  Booker  ought  to  have  been  made  a  party.  And  the 
ground  taken  is  (and  this  is  the  first  cause  of  demurrer  assigned)  that  every 
person  ought  to  be  made  a  part}^  who  has  an  interest  in  the  subject  of  contro- 
versy; and  it  is  said  that  Booker  is  in  that  situation.  We  think  that  he  has 
no  interest  in  the  object  of  this  suit;  in  other  words,  that  he  is  not  interested 
in  the  question  between  these  parties.  The  ground  of  equity  is  that  Dick  & 
Company,  the  plaintiffs  in  the  judgment  at  law,  received  payment  of  the 
amount  recovered  by  them  before  they  brought  their  suit.  Now,  if  he  were 
made  a  party  at  all,  it  must  be  as  defendant.  But  the  plaintiff  neither  sought, 
nor  could  he  obtain,  any  decree  against  him.  He  only  asked  a  perpetual  in- 
junction against  Dick  &  Company,  on  the  ground  of  an  equity  attaching  upon 
them  personally.  If  the  plaintiff  should  prevail  against  them,  it  would  be 
upon  the  ground  that  the  amount  of  the  bill  had  been  paid  to  them  by  the 
drawers;  supposing  that  to  be  the  case,  then  Booker  would  not  be  liable  to 
them  as  indorser.  If,  on  the  cpntrary,  the  plaintiff  should  fail,  Booker's  rights 
would  in  nowise  be  concluded  or  affected ;  but  if,  as  indorser,  he  should  be 
made  liable  to  Dick  &  Company,  then,  as  indorser,  he  could  recover  against 
the  plaintiff  Atkins  as  indorsee  to  him.  But  again:  Booker's  right  and  liabil- 
ity upon  the  bill  are  at  law.  We  cannot,  therefore,  perceive  any  ground  upon 
which,  in  a  contest  between  two  parties  to  a  bill,  founded  upon  an  allegation  of 
equity  attaching  personally  to  one  of  them,  a  third  part}"^  can  be  brought  into 
a  court  of  equity  to  mingle  in  that  litigation,  when  the  attitude  in  which  he 
stands  is  purely  legal.  If  the  equity  attached  to  him,  then  he  ought  to  be 
made  a  party;  but  as  it  does  not,  a  court  of  equity  is  not  the  forum  in  which 
to  discuss  or  to  decide  either  his  rifi^ht  or  liabilitv.  A  verv  familiar  case  will 
illustrate  this  principle.  Suppose  an  obligee  to  assign  a  bond,  on  which  the 
assignee  recovers  a  judgment,  where,  by  statute,  he  may  sue  in  his  own  name; 
and  that  the  obligor  thereupon  files  his  bill  in  equity,  praying  for  a  perpetual 
injunction,  on  the  ground  of  some  equity  attaching  upon  the  obliged  before 
the  assignment.  In  such  a  case  the  assignor  must  be  made  a  party  because  he 
is  directly  interested  in  discussing  the  equity  alleged  to  exist  against  him. 
But  if,  on  the  contrary,  the  bill  were  filed  upon  the  ground  of  some  equit}' 
not  existing  against  the  assignor,  but  arising  between  the  obligor  and  as- ' 
signee  after  the  assignment,  then  there  would  be  no  pretense  for  saying  that 
the  assignor  ought  to  be  a  party;  plainly,  because  in  that  particular  question 
he  has  no  interest  whatsoever.  Whichever  way  that  question  may  be  decided, 
the  relation  between  the  assignor  and  assignee,  and  the  liability  of  the  former 
to  the  latter,  growing  out  of  the  assignment,  are  purely  questions  of  law, 
wholly  unaffected  by  the  decision  of  the  case  in  equity. 

§  1171. an  allegation  that  the  bill  was  fully  paid  is  sufficient  without 

giving  all  the  details. 

The  second  ground  of  demurrer  is  that  neither  the  amount,  nor  value,  nor 
nature  of  the  effects  charged  to  have  been  paid,  is  specified ;  nor  is  it  stated 
i^hat  portion  of  the  debt  was  discharged,  nor  whether  any  of  such  effects 
proved  to  be  productive.  This  cause  of  demurrer  we  consider  altogether  un- 
tenable. The  allegation  in  the  bill  is  that  the  money  mentioned  in  the  bill  of 
exchange  was  paid  to  Dick  &  Company.  Thi^  allegation  covers  the  whole 
equity  of  the  case,  because  it  asserts  that  there  \^ays  a  ^^yment,  and  that  a  pay- 
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ment  of  the  money  mentioned  in  the  bill ;  that  is,  the  whole  amount  of  the 
bill. 

§  1172.  The  hill  shows  ground  for  relief  in  equity. 

The  third  cause  of  demurrer,  that  there  is  no  ground  laid  in  the  bill  for 
relief,  has  been  already  discussed;  and  we  have  shown  that  bill  does  contain 
sufficient  allegations  to  entitle  the  complainant  to  the  aid  of  a  court  of  equity. 

We  are  of  opinion  that  the  circuit  court,  instead  of  sustaining  the  demurrer, 
ought  to  have  overruled  it  and  ordered  the  defendants  to  answer. 

The  decree  is  therefore  reversed  and  the  cause  remanded  to  the  circuit 
court,  to  be  proceeded  in  in  conformity  with  this  opinion  and  as  to  equity 
and  justice  shall  pertain. 

BRIGES  V.  SPEEtRY. 
(5  Otto,  401-^07.     1877.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  California. 

Statement  of  Facts. —  Sperr}'-  filed  a  bill  in  a  state  court  of  California, 
against  Briges  and  othere,  who,  being  citizens  of  France,  removed  the  case 
into  the  federal  court.  Sperry  filed  in  that  court  an  amended  bill,  in  which 
he  stated  that  he  and  the  defendants  were  partners  in  the  hotel  business  at 
the  "  Calaveras  Big  Trees,"  and  tenants  in  common  of  two  tracts  of  land 
upon  which  stood  the  mammoth  trees,  that  as  a  natural  curiosity  rendered  the 
hotel  a  popular  resort.  The  bill  made  sundry  charges  against  the  defendants, 
and  prayed  the  appointment  of  a  receiver,  the  dissolution  of  the  partnership 
and  a  sale  of  the  property.  The  answer  denied  the  charges  of  misconduct 
and  resisted  the  proposed  sale  of  the  property  because  it  was  not  divisible,  etc. 
The  decree  was  according  to  the  praj'er  of  the  bill,  and  defendants  appealed. 

Opinion  by  Mr.  Justice  Miller. 

The  appellee,  Sperry,  brought  suit  in  the  state  court  for  the  county  of  San 
Joaquipi  against  the  appellants,  who  duly  appeared  and  caused  the  suit  to  be 
removed  into  the  circuit  court  of  the  United  States  for  the  district  of  Cal- 
ifornia.    In  that  court  Sperry  filed  an  amended  or  new  complaint. 

§  1173.  The  jurisdiction  of  the  circuit  court  of  a  case  removed  from  a  state 
court  is  not  lost  for  ivant  of  an  averment  of  citizenship. 

One  of  the  errors  alleged  as  grounds  for  reversing  the  decree  in  favor  of 
Sperry  is  that  this  amended  bill  shows  no  jurisdiction  in  the  circuit  court.  If 
nothing  else  be  looked  at  but  the  bill  there  is  no  jurisdiction  shown.  But  the 
proceedings  in  the  state  court,  which  are  properly  here  as  part  of  the  record 
of  the  case,  show  that  it  was  removed  from  the  state  court  to  the  federal 
court  on  account  of  the  citizenship  of  the  parties;  and  this  of  itself  must 
have  given  jurisdiction  to  the  United  States  court  before  the  amended  bill  wa.s 
filed.    That  jurisdiction  is  not  lost  because  the  facts  on  which  it  arose  are  not  \ 

set  out  in  the  old  or  the  new  complaint.  Railway  Company  v,  Ramsey,  22 
Wall.,  322. 

§  1 1 7  4.  A  hill  for  the  dissolution  of  a  partnership  may^  after  decree^  he  treated 
as  a  hill  for  partition  of  property^  and  the  decree  sustained  on  that  ground^  if 
the  hill  contain  sufficient  allegations. 

The  appellants  treat  the  bill  as  one  for  a  dissolution  of  a  partnership,  a  set- 
tlement of  the  partnership  affairs,  a  sale  of  the  partnership  property,  and  a 
distribution  of  its  proceeds.  They  therefore  insist  that  the  decree  of  the 
court  ordering,  a  sale  of  real  estate  of  the  estimated  value  of  $40,000,  which 
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the  parties  held  as  tenants  in  common,  and  which  they  insist  was  not  partner- 
ship property,  was  erroneous,  and  should  be  reversed.  On  the  other  side  it  is 
said  that  the  I'eal  estate  was  partnership  property,  and  by  the  rules  of  chan- 
cery practice  ought  to  be  sold  on  a  decree  for  the  dissolution  of  the  partner- 
ship, and  the  proceeds  divided  as  in  case  of  personalty;  and  it  is  argued 
further  that,  if  they  are  mistaken  in  this  view  of  the  matter,  the  complaint 
may  be  treated  as  a  bill  for  partition ;  and  that  as  a  partition  in  specie  could 
not  be  made  without  loss  or  injury  to  the  value  of  the  propert}'^  it  was  right- 
fully decreed  to  be  sold  and  the  money  divided. 

As  we  are  clearly  of  opinion  that  the  decree  of  the  circuit  court  can  be  sus- 
tained on  this  latter  view,  we  need  not  inquire  whether,  under  all  circum- 
stances, the  real  estate  was  subject  to  the  rules  which  in  equity  govern  that 
kind  of  property  when  it  is  bought  and  used  for  partnership  purposes. 

Supposing  a  bill  to  wind  up  a  partnership,  and  a  bill  to  partition  real  estate 
to  Ke  so  distinct  in  character  that  a  court  must  hold  it  to  be  one  or  the  other, 
we  think  the  complaint  before  us  has  all  the  necessary  elements  of  the  latter, 
and  is  as  much  entitled  to  be  called  a  suit  for  partition  as  for  the  dissolution 
and  winding  up  of  a  partnership. 

It  begins  by  describing  the  real  estate,  and  declaring  that  plaintiff  and  de- 
fendants are  now,  and  have  been,  tenants  in  common  of  the  land  since  the 
month  of  July,  1874.  It  then  alleges  the  plaintiff  to  be  the  owner  of  an  un- 
divided half,  the  defendant,  the  Marquis  de  Briges,  of  three-eights,  and  the 
Marquise  de  Briges,  the  other  defendant,  who,  it  seems,  is  his  mother  of  one- 
eighth.  It  shows  that  the  land  consists  of  two  separate  parcels,  which,  by  the 
congressional  subdivisions,  of  which  they  consist,  must  be  five  or  six  miles 
apart,  and  that  one  of  them  is  a  large  tract  used  as  a  summer  resort  for 
visitors,  and  that  the  whole  property  is  of  the  value  of  about  $40,000.  It 
is  also  alleged  that  by  reason  of  the  connection  of  the  hotel  with  the  lands, — 
the  latter  constituting  the  Big  Tree  Groves  of  Calaveras, —  a  partition  can- 
not be  had  without  seriously  impairing  the  value  of  the  property.  Amongst 
other  relief  prayed  for  is  a  sale  of  this  property,  and  a  distribution  of  the 
proceeds  amongst  the  owners.  Here  seems  to  be  everything  requisite  for  a 
suit  in  partition. 

There  is,  however,  in  addition  to  this,  an  allegation  that  the  parties  had 
been  engaged  in  keeping  this  hotel  in  partnership,  and  that  a  difference  had 
arisen  by  the  fault  of  the  defendants,  which  made  a  dissolution  of  that  part- 
nership necessary,  and  this  dissolution  is  prayed  for,  and  a  settlement  of  the 
accounts;  and  another  prayer  of  the  bill  is  for  a  sale  of  the  partnership  prop- 
erty and  proper  distribution.  The  bill  is  inartificially  drawn  as  a  bill  in 
chancery,  but  is  after  the  model  of  the  code  of  procedure  of  California,  which 
justifies  such  a  complaint  in  the  courts  of  that  state.  The  stating  part  of  it  is 
accordingly  divided,  into  seven  paragraphs,  and  they  are  so  numbered.  If 
we  are  at  liberty  to  disregard  the  fifth  and  sixth  paragraphs,  which  alone  set 
out  the  partnership  and  the  grounds  of  dissolution,  we  have  no  difficulty  in 
finding  a  bill  for  partition,  with  prayer  for  a  sale  as  a  mode  of  partition, 
because  it  would  be  an  injury  to  the  interest  of  the  owners  to  divide  it  up. 

§  1175.  An  objection  to  a  hill  for  multifariouisness  should  he  taken  hy  de- 
nt urrer^  and  is  not  open  on  appeal. 

As  there  was  no  demurrer  to  the  bill,  as  the  answer  sets  up  no  objection  to 
the  jurisdiction,  but  denies  that  there  is  anythit^or  in  the  condition  of  the  land 
to  forbid  actual  partition,  we  see  no  reason  wK^  t\xe  bill  may  not  be  treated 
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as  sufficient  for  a  partition  suit.  If  there  is  anything  in  the  allegations  which 
concern  the  partnership,  which  introduces  another  matter,  the  objection  should 
have  been  taken  by  demurrer  for  multifariousness.  It  is  not  fatal  to  tho  bill 
on  appeal. 

[The  remainder  of  the  opinion,  being  merely  a  discussion  of  the  evidence,  is 
omitted.] 

Affirmed. 

GAMEWELL  FIRE-ALARM  TEL,  CO.  v.  CITY  OF  CHILLICOTHE. 
(Circuit  Court  for  Ohio:  7  Federal  Reporter,  851-855. .  1881.) 

§  1176*  JUultifaricmanesa  defined  and  explained. 

Opinion  by  Swing,  J. 

The  rule  of  pleading  as  to  multifariousness  is  founded  on  convenience  — 
convenience  to  the  defendant.  McLean,  Assignee,  v.  Bank  of  Lafayette,  4 
McLean,  418 ;  Fellows  v.  Fellpws,  4  Cow.,  683. 

This  rule  forbids  the  joining  of  distinct  and  independent  matters  in  one 
bill,  and  thereby  confounding  them;  as,  for  example,  the  uniting  in  one  bill 
of  several  matters  perfectly  distinct  and  unconnected  against  one  defendant, 
or  the  demand  of  several  matters  of  different  natures  against  several  defend- 
ants  in  the  same  bill.     Story's  Eq.  PI.,  271;  Mitford's  Eq.  PI.,  181. 

Whether  this  rule  applies  to  any  particular  bill  or  not  is  a  question  of  fact  — 
of  fact,  as  to  the  nature  and  extent  of  interest  of  the  complainant,  or  some  of 
the  complainants,  in  the  causes  of  action ;  or  of  the  defendant,  or  some  of  the 
defendants,  as  to  the  nature  of  the  causes  of  action,  whether  they  are  distinct 
in  character  as  well  as  independent  in  form,  as  to  the  scope  of  the  relief 
prayed.  Story's  Eq.  PL,  280,  538,  540.  To  lay  down  any  rule  applicable  to 
all  cases  cannot  well  be  done.    Id.,  539. 

The  cases  upon  the  subject  are  various,  and  the  courts,  in  deciding  them, 
seem  to  have  considered  what  was  convenient  under  particular  circumstances, 
rather  than  to  have  laid  down  any  absolute  rule.  Campbell  v.  Mackay,  1 
Mylne  &  C,  603.  But  it  may  be  drawn  from  the  cases,  and  is  in  accordance 
with  the  reason  of  the  rule,  that  the  test  of  multifariousness  is:  What  is  the 
burden  imposed  on  the  defendant?  to  what  defense  is  he  forced?  can  he  make 
one  defense  to  the  whole  bill  ?  Attorney -General  v.  St.  John's  College,  7  Sim., 
241;  Story's  Eq.  PL,  530,  540;  Daniell's  Ch.  Pr.,  334-346,  notes  1  and  2.  The 
facts  in  this  case  present  no  complication. 

§  1177.  A  hill  is  not  multifarious  which  is  hosed  on  several  letters  patent^ 
when  all  the  inventions  are  set  out  as  constituting  one  machine^  the  use  of  which 
7naJces  the  cause  of  action. 

The  bill  shows  that  re-issues  Nos.  8,891  and  8,^96  are  for  improvements  in 
fire  alarms,  and  that  the  complainant  has  the  right,  under  re-issue  4,588,  of 
constructing  apparatus  for  fire  alarms  and  the  transmission  of  municipal  intel- 
ligence, and  alleges  that  the  defendant  uses  each  of  these  inventions  in  one 
machine  — uses  them  all  in  the  same  machine.  It  is  plain  that  the  use  of  all 
these  inventions  together,  to  cohstitute  a  machine,  is  the  cause  of  action  set 
out  in  the  bill ;  the  construction  of  a  fire  alarm,  such  as  defendant  now  uses, 
being  the  injury  complained  of  and  against  which  an  injunction  is  prayed. 
Discovery  is  asked,  not  of  how  many  machines  containing  separately  the  in- 
ventions in  the  several  patents  mentioned,  but  how  many  machines  containing 

700 


BILL.    CROSS-BILL.  g  1178. 

all  of  these  inventioDs  used  together  to  construct  the  machine,  have  been 
made. 

A  single  defense  —  we  do  not  make  such  a  machine  —  meets  the  whole  bill 
in  its  allegations  and  praj'er  founded  on  the  allegations.  The  mere  setting 
out  of  more  than  one  letters  patent  in  a  bill  does  not  of  itself  render  the  bill 
multifarious.    Case  v,  Eedfield,  4  McLean,  526 ;  Nourse  v.  Allen,  4  Blatch.,  376. 

And  it  may  be  said  generally  that  a  demurrer  for  multifariousness  will  not 
lie  to  a  bill  founded  on  several  letters  patent,  where  all  the  inventions  are  set 
out  as  constituting  one  cause  of  action,  and  the  prayer  relates  singly,  as  to 
discovery  and  remedy,  to  a  machine  constructed  according  to  and  containing 
all  said  inventions. 

§  1178.  Sow  to  escape  muUifarioiMness  in  praying  discovery  as  to  infringe- 
ment of  several  letters  patent. 

"Where  the  discovery  is  prayed  for  under  special  interrogatories  as  to  each 
letter  patent  in  a  manner  so  particular  as  to  each  invention  that  it  is  evident 
on  the  face  of  the  bill  that  the  relief  sought  is  for  infringement  of  each  and 
every  invention,  and  not  for  an  injury  arising  from  the  making  and  using  one 
machine  constructed  according  to  such  letters  patent,  the  bill  is  demurrable. 
To  escape  the  objection  of  multifariousness  such  a  bill  should  aver  that  said 
inventions  are  capable  of  conjoint  as  well  as  separate  use,  and  are  in  fact  so 
used  by  defendant.  Nellis  v.  Lanahan,  6  Fisher,  286.  In  the  bill  under  con- 
sideration the  letters  patent  are  properly  joined,  and,  in  fact,  constitute  one 
and  the  same  cause  of  action. 

The  demurrer  is  therefore  joverruled. 

Baxteb,  J.,  concurred. 

SHELDON  1?.  KEOKUK  NORTHERN  LINE  PACKET  COMPANY. 
(Circuit  Court  for  Wisconsin:  8  Federal  Reporter,  763-777.     1881.) 

Opinion  by  Harlan,  J. 

Statement  of  Facts. —  The  defendants  demur  upon  these  grounds:  " Firsts 
that  the  bill  is  multifarious,  in  that  it  seeks  to  enforce  independent  judgments 
in  which  the  complainants  have  no  joint  interest,  and  also  because  it  unites 
with  the  cause  of  action  against  the  Keokuk  Northern  Line  Packet  Company, 
in  which  the  defendant  Davidson  has  no  interest,  a  cause  of  action  against 
Davidson  in  which  his  co-defendant  has  no  interest;  second^  that  if  complain- 
ants ever  had  any  cause  of  action  against  the  defendants  or  either  of  them, 
the  delay  which  occurred  without  suit  was  so  unreasonable  as  to  deprive  them 
of  any  right  to  relief  in  equity;  thirds  that  the  suit  is  barred  by  the  statute  of 
limitations  of  Wisconsin." 

The  objection  of  multifariousness  will  be  first  considered.  Passing  by  many 
details  of  the  transactions  set  out  in  the  bill,  it  is  sufficient  now  to  say  that  the 
suit  proceeds  upon  these  general  grounds: 

'*  That  the  complainants  are  judgment  creditors  (with  returns  of  no  property 
foand)  of  the  Northwestern  Union  Packet  Company,  an  insolvent  corporation, 
organized  for  the  purpose  of  engaging  in  the  business  of  transporting  persons 
and  property ;  that  the  property  of  the  common  debtor  was  all  withdrawn 
from  their  reach  through  transfer  thereof  made  to  the  defendants,  the  Keokuk 
Northern  Line  Packet  Company  and  Peyton  S,  pavidson,  in  pursuance  of  a 
plan  or  scheme  to  which  thev  and  the  debtpr  w^^te  parties,  though  in  different 
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degrees,  and,  in  some  respects,  by  different  acts;  and  that  such  plan  or  scheme 
was  devised  or  carried  out,  by  the  parties  thereto,  with  the  intent  to  hinder, 
delay  and  defraad  the  complainants  and  other  creditors  of  the  Northern  Union 
Packet  Company." 

The  relief  sought  is  a  decree  adjudging  such  transfer  to  have  been  fraudu- 
lent and  void  as  to  the  complainants,  and  other  then  existing  creditors  of  the 
Northern  Union  Packet  Company,  and  subjecting,  so  far  as  it  may  be  neces- 
sary to  the  demands  of  complainants  and  other  creditors  who  may  come  into 
this  suit,  such  of  the  property,  so  transferred,  as  may  still  be  in  the  possession 
of  defendants;  and  also  requiring  the  Keokuk  Northern  Line  Packet  Com- 
pany to  account  for  the  earnings  received  from  that  portion  transferred,  or 
which  has  been  lost,  destroyed  or  used  up  since  the  transfers  were  made. 

§  1179.  Principles  upon  which  the  question  rests  whether  a  hill  is  miUtifari' 
ous  or  not. 

It  has  been  held  by  the  supreme  court  of  the  United  States  to  be  impracti- 
cable to  lay  down  any  fixed,  unbending  rule  as  to  what  constitutes  multifari- 
ousness or  misjoinder  of  causes  of  action.  Oliver  v.  Piatt,  3  How.,  411 ;  Gaines 
V,  Chew,  2  How.,  619;  Barney  v.  Latham,  October  term,  1880-1.  The  court 
must  necessarily  exercise  a  large,  though  of  course  a  sound,  discretion  in  al- 
lowing the  union  in  the  same  suit  of  matters  which  do  not  alike  or  equally 
affect  all  the  parties.  Each  case'  must  depend  upon  its  special  circumstances, 
and  the  necessities  which  may  arise  out  of  the  due  administration  of  justice 
in  that  case.  As  a  general  rule,  the  court  will  not  compel  parties  to  incur  the 
expense,  vexation  and  delay  of  several  suits,  where  the  transactions  constitut- 
ing the  subject  of  the  litigation,  or  out  of  which  the  litigation  arises,  are  so 
connected  by  their  circumstances  as  to  render  it  proper  and  convenient  that 
they  should  be  examined  in  the  same  suit,  and  full  relief  given  b}'^  one  com- 
prehensive decree.  A  different  rule  would  often  prove  to  be  both  oppressive 
and  mischievous,  and  could  result  in  no  possible  benefit  to  any  litigant,  whose 
object  was  not  simply  to  harass  his  adversary,  but  to  ascertain  what  were  his 
just  legal  rights.  As  to  the  general  propositions  there  can  be  no  doubt  under 
the  authorities. 

§  1 1 80.  Bill  in  which  separate  jvdgment  creditors  join  in  attaching  one  trans- 
action of  their  commo7i  debtor  is  not  multifarious.     Authorities  reviewed. 

Is  the  bill  objectionable  because  two  separate  judgment  creditors  unite  in 
assailing  transactions  which  have  resulted,  according  to  the  allegation  made, 
in  sweeping  away  all  tangible  property  of  their  common  debtor  from  their 
reach?  I  think  not.  Nothing  is  more  common  than  for  several  judgment 
creditors,  having  exhausted  their  legal  remedies,  and  having  equal  right  to 
resort  to  the  property  of  the  same  debtor  for  the  satisfaction  of  their  claims, 
to  unite  in  assailing  a  fraudulent  conveyance  or  transfer  of  the  debtor's  prop- 
erty. "For  they  all  have  a  common  interest  in  the  suit;  and,  if  they  succeed, 
the  decree  will  be  equally  beneficial  to  all  in  proportion  to  their  respective  in- 
terests." Story,  Eq.  PI.  (9th  ed.  by  Gould),  §§  637a,  533,  286;  Brinkerhoff  v. 
Brown,  6  Johns.  Ch.,  139;  Hamlin  v.  Wright,  23  Wis.,  494.  It  is  equally 
clear,  I  think,  that  the  bill  is  not  multifarious,  and  that  there  is  no  misjoinder 
of  causes  of  action,  because  Davidson  and  the  Keokuk  Northern  Line  Packet 
Company  are  united  as  defendants. 

Taking  (as  we  must  upon  demurrer)  all  the  material  allegations  of  the  bill 
to  be  true,  it  appears  that  the  -transfers  complained  of  were  all  made  in  exe- 
cution of  a  plan  or  scheme  to  strip  the  Northern  Union  Packet  Company  of 
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all  its  tangible  property,  so  that  its  creditors,  some  of  whom  were  thea  press- 
ing their  claims  by  suit,  could  not  reach  any  of  it  by  the  ordinary  process  of 
law.  Those  two  defendants  are,  in  effect,  charged  to  have  been  confederates 
with  the  managers  of  the  Northern  Union  Packet  Company  in  carrying  out 
the  fraud  to  the  injury  of  the  creditors  of  the  insolvent  corporation.  They 
conspired  (one,  perhaps,  by  more  distinct  and  numerous  acts  than  the  other) 
with  the  corporation  to  hinder,  delay  and  defraud -its  creditors.  They  are 
charged  with  being  in  the  possession  of  the  fruits  of  a  fraudulent  scheme  of 
which  they  were  cognizant,  and  in  the  execution  of  which,  it  is  alleged,  they 
were  active  participants.  They  are,  consequently,  upon  the  theory  of  the 
suit,  interested  in  defeating  the  complainants  upon  the  issue,  sharply  defined, 
that  the  property  demanded  by  complainants  was  disposed  of  to  the  defend- 
ants in  pursuance  of  a  fraudulent  scheme,  in  the  execution  of  which  they  give 
their  aid.  The  relations  which,  according  to  the  bill,  the  defendant  Davidson 
held  to  all  the  property  transferred,  as  well  as  to  the  various  corporations 
which  at  different  times  controlled  its  use,  being  of  such  a  character  as  to  pre- 
clude the  possibility  (the  allegations  of  the  bill  being  sustained)  of  upholding 
the  conveyance  to  him,  the  transfers  to  the  Keokuk  Northern  Line  Packet 
Company  are  adjudged  to  have  been  fraudulent  and  void.  It  cannot  be  that 
the  established  rules  of  equity  practice  would,  under  these  circumstances, 
compel  complainants  to  institute  separate  suits  against  the  present  defendants. 
A  leading  authority  upon  this  point  of  the  case  is  Brinkerhoff  tu  Brown,  6 
Johns.  Ch.,  139.  That  suit  was  by  several  complainants  holding  distinct  judg- 
ments against  an  insolvent  corporation.  There  were  se\*eral  defendants,  all 
of  whom  were  sought  to  be  held  liable,  in  different  proportions  and  in  differ- 
ent characters,  upon  the  general  ground  that  the  property  of  the  corporation 
had  been  withdrawn  from  the  reach  of  complainants  by  the  fraudulent  acts 
of  the  several  defendants.    After  analyzing  the  bill  Chancellor  Kent  said : 

^^  It  thus  appears  from  the  bill  that  all  the  defendants  were  not  jointly  con- 
cerned in  every  injurious  act  charged.  There  was  a  series  of  acts  on  the  part 
of  the  persons  concerned  in  the  company,  all  produced  by  the  same  fraudulent 
intent,  and  terminating  in  the  deception  and  injury  of  the  plaintiffs.  The 
defendants  performed  different  parts  in  the  same  drama,  but  it  was  still  one 
piece,  the  entire  performance  marked  b}^  different  scenes;  and  the  question 
now  occurs  whether  the  several  matters  charged  are  so  distinct  and  uncon- 
nected as  to  render  the  joining  of  them  in  one  bill  a  ground  of  demurrer." 

After  reviewing  the  authorities  he  remarks:  "That  the  principle  to  be  de- 
duced from  them  is  that  a  bill  against  several  persons  must  relate  to  matters 
of  the  same  nature,  and  having  a  connection  with  each  other,  and  in  which 
all  the  defendants  are  more  or  less  concerned,  though  their  rights  in  respect 
to  the  general  subject  of  the  case  may  be  distinct." 

Again  he  remarked :  "  When  we  consider  that  the  plaintiffs  are  judgment 
creditors*  having  claims  against  the  Genesee  Company  perfectly  established, 
and  not  the  subject  of  litigation  in  this  suit,  and  that  the  general  right 
claimed  by  the  bill  is  a  due  application  of  the  capital  of  that  company  to  the 
payment  of  their  judgment ;  that  the  subject  of  the  bill  and  of  the  relief,  and 
the  only  matter  in  litigation,  is  the  fraud  charged  in  the  creation,  manage- 
ment and  disposition  of  the  capital,  and  in  which  charge  all  the  defendants 
are  implicated,  though  in  different  degrees  and  proportions, —  I  think  we  may 
safely  conclude  that  this  case  falls  within  the  r^cU  of  the  principle,  and  that 

the  demurrer  cannot  be  sustained." 
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The  case  is  cited  with  approval  in  Story,  Eq.  PI.,  section  286,  note,  where 
it  is  said  that ''  The  same  principle  has  been  supposed  properly  to  justify  the 
joining  of  several  judgment  creditors  in  one  bill  against  their  common  debtor, 
and  his  grantees,  to  remove  impediments  to  their  remedy  created  by  the  fraud 
of  their  debtor  in  conveying  his  property  to  several  grantees,  although  they 
take  by  separate  conveyances,  and  no  joint  fraud  in  any  one  transaction  is 
charged  against  them  all." 

To  the  same  effect  speaks  the  supreme  court  of  Wisconsin  in  Hamlin  v. 
Wright,  23  Wis.,  494,  where  it  is  said  that  **  the  fact  that  all  the  grantees 
have  become  accessory  to  the  fraudulent  attempt  of  the  debtor  to  place  his 
property  bej'ond  his  creditor's  reach  gives  them  such  a  common  connection 
with  the  subject-matter  of  the  suit  that  they  may  be  joined,  although  the  pur- 
chase of  each  was  distinct  from  the  others  and  each  is  charged  with  participat- 
ing in  the  fraud  in  respect  to  his  own  purchase.  •  .  .  There  was,  therefore, 
no  misjoinder  of  causes  of  action  in  uniting  the  different  fraudulent  defend- 
ants, although  they  purchased  at  different  times  and  each  is  charged  only  with 
fraud  in  his  own  purchase."  See,  also.  Story,  Eq.  PL  (9th  ed.),  §§  271-280, 
530-540;  Adams,  Eq.  (6th  Am.  ed.  by  Sharswood),  617,  note  2;  Blake  v,  Yan 
Tilborg,  21  Wis.,  680;  Bassett  v.  Warner,  23  Wis.,  673. 

§1181.  Doctrine  of  laches  under  a  statute  of  limitations. 

As  to  the  second  point  raised  by  the  demurrer,  that  complainants,  independ- 
ent of  any  statute  of  limitations,  have  lost  their  right  to  relief  by  delay  in 
suing,  I  do  not  think  it  well  taken.  The  authorities  cited  under  this  head  by 
counsel  for  defendants  apply  to  suits  not  strictly  within  any  statute  of  limita- 
tions. The  legislature  here  has  declared  that  actions  for  relief  on  the  ground 
of  fraud,  in  cases  heretofore  solely  cognizable  by  the  court  of  chancery,  "may 
be  commenced  within  six  years  after  the  discovery  of  the  facts  constituting 
the  fraud."  Administering  the  law  in  this  suit,  I  do  not  think  relief  should  be 
denied  even  if  it  appeared  that  the  complainants  might  have  applied  for  relief 
at  an  earlier  date,  when  the  frauds  complained  of  were  first  discovered.  The 
court  should  not  assume  or  infer  unreasonable  delay,  after  such  discovery, 
from  the  isolated  fact  that  the  fraud  charged  was  committed  several  years  be- 
fore the  commencement  of  the  suit.  It  is  consistent  with  the  bill  that  the 
fraud,  and  the  facts  constituting  the  fraud,  were  not  discovered  until  some 
time  after  they  were  committed.  If  the  doctrine  of  laches  or  lapse  of  time 
can  ever  be  asked  in  a  suit  as  to  which  there  is  a  statute  of  limitations  pre- 
scribing the  period  within  which  such  suit  may  be  commenced,  a  demurrer, 
insisting  upon  lapse  of  time  short  of  the  statutory  period,  should  not  be  sus- 
tained, unless  the  bill  upon  its  face,  without  resorting  to  inferences,  makes  a 
clear  case  of  unreasonable  delay  upon  the  part  of  the  complainants  after  the 
discovery  of  the  fraud  charged. 

§  11 82.  Application  of  the  Wisconsin  statute  of  limitations. 

This  brings  me  to  the  question  of  the  statute  of  limitations.  In  considering 
this  question  I  have  carefully  examined  the  several  revisions  of  the  statute  of 
Wisconsin,  as  well  as  those  of  New  York,  to  which  counsel  refers.  I  have 
also  read  the  decisions  of  the  New  York  court  to  which  complainants  refer. 
My  best  judgment  —  and  perhaps  as  much  may  be  inferred  from  what  I  have 
already  said  upon  the  question  of  laches  and  lapse  of  time — is  that  the  ten- 
year  limitation  has  no  application  to  this  case,  for  the  reason  that  suits  are 
'^  provided  for  "  in  the  previous  section,  prescribing  a  limitation  of  six  years 

where  relief  is  sought  on  the  ground  of  fraud  in  a  case  therefor  ^^  solely  co^- 
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nizable  by  the  court  of  chancery."    The  contrary  view  is  maintained  by  coun- 
sel upon  the  authority  mainly  of  Corning  v,   Stebbins,  1  Barb.  Ch.,  589; 
Lawrence  v.  Trustees,  2  Denio,  577,  and  Spoor  v.  Wells,  3  Barb.  Ch.,  199.  The 
first  of  those  cases  was  a  suit  by  a  receiver  appointed  upon  a  creditor's  bill 
after  the  return  of  an  execution  unsatisfied.    The  object  of  the  suit  was  to 
reach  the  equitable  interests  and  things  in  action  of  the  defendant.    The 
chancellor  said :  "  And  I  know  of  no  limitation  of  that  right  short  of  the  ten 
years  which  the  statute  has  fixed,  within  which  suits  purely  of  equitable  cog- 
nizance must  be  brought  in  this  court."    When  (1846)  that  case  was  decided 
the  limitation  prescribed  by  the  statutes  of  New  York  and  Wisconsin  were, 
as  to  suits  in  equity,  the  same.    It  was  true,  in  1846,  of  the  Wisconsin  stat- 
utes, that  there  was  no  provision  expressly  fixing  a  period  for  the  commenoe- 
ment  of  suits  '^  purely  of  equitable  cognizance,"  and  therefore  such  cases  were 
then  held  in  the  New  York  courts  to  be  embraced  by  the  ten-year  limitation, 
which  was  the  period  prescribed  for  "all  other  cases  not  (1)  herein  provided 
for."    But  the  ten-year  limitation  did  not,  after  the  Wisconsin  revision  of 
1858,  apply  to  suits  "purely  of  equitable  cognizance,"  because  such  suits 
wherever  relief  is  sought  on  the  ground  of  fraud,  were  provided  for  in  a  pre- 
vious section,  subjecting  them  to  the  six-year  limitation.    The  Wisconsin  re- 
vision of  1849  provided  that  the  limitation  applicable  in  suits  at  law  should 
govern  in  cases  of  which  equity  courts  had  concurrent  jurisdiction  with  the 
courts  of  law,  and  should  not  apply  in  suits  of  which  a  court  of  equity  had 
"  peculiar  and  exclusive  jurisdiction ; "  also  that  •*  bills  for  relief  on  the  ground 
of  fraud  shall  be  filed  within  six  years  after  the  discovery,  by  the  aggrieved 
party,  of  the  facts  constituting  such  fraud,  and  not  after  that  time."    The  re- 
yision  of  1858,  as  it  seems  to  me,  either  for  the  purpose  of  providing  a  uniform 
limitation  in  all  actions  "  for  relief  on  the  ground  of  fraud,"  or  to  reduce  the 
limitations  in  suits  purely  of  equitable  cognizance,  expressly  declares  that  the 
six-year  limitation  shall  apply  to  actions  for  relief  on  the  ground  of  fraud  "  in 
cases  which  were  heretofore  solely  cognizable  by  the  court  of  chancery"  — 
the  cause  of  action  to  be  deemed  as  accruing  upon  the  discovery  of  the  fraud. 
In  respect  to  such  suits  there  is,  it  seems  to  me,  a  manifest  difference  between 
the  revision  of  1858  Sind  the  law  previous  to  that  date.    What  I  have  said 
about  the  case  of  Corning  v.  Stebbins  seems  to  be  applicable  to  cases  in  2 
Denio  and  3  Barb.  Ch.,  supra. 

§  1183.  The  statute  of  limitations  may  he  set  up  hy  demurrer. 

Assuming,  then,  that  the  present  suit  must  have  been  commenced  within 
six  years  after  the  discovery  of  the  facts  constituting  the  fraud  charged,  the 
important  inquiry  is  whether  it  appears,  from  the  face  of  the  bill,  to  be  bar- 
ren. Many  courts  have  held  that  such  a  defense  could  not  be  made  by  de- 
murrer. But  the  doctrine  is  now  settled  otherwise.  Story,  Eq.  PL  (9th  ed. 
by  Gould),  §  484,  note  1,  and  §  503.  That  this  objection  may  be  made  by  de- 
murrer is  the  doctrine  of  the  Wisconsin  supreme  court,  notwithstanding  its 
statutes  (1858)  declare  that  "the  objection  that  the  action  was  not  commenced 
within  the  time  limited  can  only  be  taken  by  answer."  Howell  v,  Howell,  15 
Wis.,  59;  Hyde  v.  Supervisors,  43  Wis.,  135. 

The  present  action  was  commenced  June  3, 1879,  and  counsel  for  defendant 
contends  that  the  cause  of  action  must  be  deemed  to  have  accrued  April  1, 
1873,  "on  or  about"  which  time,  the  bill  states,  not  only  the  amount  agreed 
to  be  contributed  by  the  Northwestern  Union  Company  to  the  Keokuk  Xorth- 
ern  Line  Packet  Company  was  delivered  into  the  custody  of  the  latter  corpo- 

Vou  XXTV  —  45  705 


§118i.  PLEADING.— IN  EQUITY. 

ration,  but  the  pretended  sale  of  real  estate  to  Davidson  occurred.  But  the 
bill  also  shows  that  the  agreement  with  the  packet  company  contemplated  an 
appraisement  of  the  property  to  be  transferred  to  it,  and  that  it  should  be 
paid  for  in  the  stock  of  the  new  company  upon  the  basis  of  such  appraisement 
The  bill  further  shows  that  the  appraisement  did  not,  in  fact,  take  place  until 
July,  1873;  that  the  several  bills  of  sale,  from  the  Northwestern  Union  Packet 
Company  to  the  Keokuk  Northern  Packet  Line  Company,  were  executed  on 
divers  days  between  March  31  and  October  31,  1873.  How  many  of  such 
bills  of  sale  were  executed  before,  and  how  many  after,  June  3,  1873,  is  not 
stated.  The  bill  also  shows  that  the  stock  was  not  delivered  to  the  vendor 
corporation  until  some  time  in  the  year  1874.  It  is  also  alleged  that  the.  con- 
veyance of  real  estate  to  the  defendant  P.  S.  Davidson  was  not  executed  until 
August  19,  1873.  Certainly,  the  transaction  by  w^hich  defendant  Davidson 
secured  the  title  to  the  real  estate  in  La  Crosse  was  not  consummated  until 
that  conveyance  was  made.  And  it  does  not  distinctly  appear  that  the  sales 
to  the  Keokuk  Northern  Packet  Line  Company  became  irrevocable  or  were 
consummated  prior  to  June  3,  1873.  An  instructive  case  upon  this  point  is 
Muir  V.  The  Trustees,  etc.,  3  Barb.  Ch.,  481,  where  Chancellor  Walworth  said: 
"  It  may  be  proper  to  say,  however,  that  although  it  is  alleged  in  the  bill 
that  the  executors  of  Leake  obtained  possession  of  his  property,  etc.,  in  or 
about  the  year  1830,  it  does  not  distinctly  appear  that  it  was  more  than  ten 
years  before  the  filing  of  the  complainant's  bill.  And  to  enable  a  defendant 
to  take  advantage  of  the  statute  of  limitations  upon  demurrer,  it  must  dis- 
tinctly appear,  by  the  bill  itself,  that  the  complainant's  remedy  is  barred  by 
the  lapse  of  time." 

§  1184.  It  wUl  not  he  assumed  on  demurrer  that  the  fraud  was  discovered 
more  than  six  years  previotis  to  the  commencement  of  the  suity  because  the  biU 
does  not  cJZege  thai,  it  was  not. 

Aside,  however,  from  this  view,  I  am  of  opinion  that  it  does  not,  in  the 
sense  of  the  authorities,  appear  upon  the  face  of  the  bill  that  the  suit  is  barred 
by  the  limitation  of  six  years,  unless  it  be  true  (which  cannot  .be  conceded) 
that  the  failure  of  complainants  to  allege  that  the  frauds  complained  of  were 
discovered  within  six  years  before  suit  is  as  false  to  their  suit  as  if  they  had 
admitted,  on  the  face  of  the  bill,  in  terms,  that  the  frauds  were  discovered 
more  than  six  years  before  the  commencement  of  the  suit.  This  position  rests, 
I  suppose,  upon  the  general  statement  in  some  of  the  books  that  demurrer  will 
lie  where  the  bill  shows,  upon  its  face,  that  the  suit  is  barred.  The  cases  cited 
in  the  books,  in  support  of  the  general  rule,  show  that  defendants'  counsel 
misinterpreted  the  rule.  For  instance,  in  Hoare  v.  Peck,  6  Sim.,  51,  it  ap- 
peared on  the  face  of  the  bill  not  only  when  the  fraud  occurred,  but  when  it 
was  discovered  by  complainants.  So  in  Hovenden  t?.  Lord  Annesley,  2  Scho. 
&  Lef.,  636,  it  appeared,  upon  the  face  of  the  bill,  that  the  fraud  was  discov- 
ered nearly  sixty  years  before  suit.  So  in  Foster  v.  Hodgson,  19  Ves.,  182,  it 
appeared  on  the  bill  that  the  fraud  charged  had  occurred  twelve  years  after 
the  complainant  might  have  discovered  it,  with  very  slight  diligence. 

Since  the  statute  declares  that  the  cause  of  action  shall  not  be  deemed  to 
have  accrued  until  the  discovery  of  the  facts  constituting  the  fraud  charged, 
and  since  the  utmost  which  defendants  can  claim  is  that  the  bill  shows  the 
fraud  to  have  been  committed  more  than  six  years  before  the  commencement 
of  the  suit,  it  cannot  be  said  to  be  apparent  from  the  bill  that  six  years  passed 
after  the  fraud  was  discovered  —  that  is,  after  the  right  of  action  accrued  — 
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before  suit.  A  demurrer,  therefore,  does  not  meet  the  objection  here  urged. 
And  such  is  the  construction  of  a  somewhat  similar  statutory  provision  by  the 
courts  of  New  York.  In  Kadcliflf  v.  Rowley,  2  Barb.  Ch.,  31-2,  the  court  gave 
a  construction  to  the  provision  which  declares  that  "  bills  for  relief,  on  the 
ground  of  fraud,  shall  be  filed  within  six  years  after  the  discovery,  by  the  ag- 
grieved party,  of  the  facts  constituting  such  fraud,  and  not  after  that  time." 
Chancellor  Walworth  said : 

"  But  it  does  not  appear  on  the  face  of  the  bill  when  W,  Eadcliff  discovered 
the  alleged  fraud,  or  that  he  ever  did  discover  the  fact,  now  stated  by  his 
heirs  —  that  the  judgment  had  been  paid  by  Rowley,  as  the  agent  of  the  judg- 
ment debtor,  with  funds  in  his  hands  belonging  to  the  latter,  before  the  sher- 
iff's sale.  .  .  .  And  I  think,  upon  a  proper  construction  of  the  statute,  it 
is  not  necessary  that  the  complainant  should  allege  in  his  bill  that  he  has  dis- 
covered the  fraud  complained  of  within  six  years.  A  demurrer,  therefore, 
will  not  lie  to  a  bill  for  relief  on  the  ground  of  fraud,  although  it  appears 
that  the  fraud  occurred  more  than  six  years  before  the  commencement  of  the 
suit,  unless  it  also  appears  positively,  or  by  necessary  intendment,  that  the 
fraud  was  discovered  by  the  party  aggrieved  more  than  six  years  before  he 
filed  his  bill  for  relief.  Where  that  does  not  appear  the  defendant  must  be 
left  to  make  his  defense  by  plea  or  answer,  so  as  to  prevent  an  affirmative 
issue  upon  the  question  of  the  discovery  of  the  fraud."  The  position  thus 
taken  by  the  New  York  court  I  regard  as  sound. 

What  has  been  said  necessarily  leads  to  the  conclusion  that  the  court  will 
not,  in  support  of  a  demurrer  setting  up  the  statute  of  limitations,  infer  from 
the  fact  that  the  alleged  fraud  occurred  more  than  six  years  prior  to  the  com- 
mencement of  the  suit,  that  the  complainants  discovered  the  facts  constituting 
the  frauds  before  that  period  of  six  years. 

For  the  reasons  given  an  order  will  be  entered  overruling  the  demurrer, 
and  giving  the  defendants  thirty  days  within  which  to  plead  or  answer. 

STAFFORD  NATIONAL  BANK  v.  SPRAGUE. 
(Circuit  Court  for  Connecticut:  19  Blatchford,  529-588.    1881.) 

Opinion  by  Shipman,  J. 

Statement  of  Facts. —  This  is  a  demurrer  to  the  plaintiflfs  1[)ill  upon  the 
g;round  of  multifariousness.  The  plaintiff  originally  brought  its  petition  in 
equity  to  the  state  court,  alleging,  in  substance,  that  it  was  a  judgment  cred- 
itor of  Amasa  Sprague  and  William  Sprague,  and  that  to  secure  its  unsatisfied 
jadgment  it  had  duly,  on  June  10,  1880,  filed  its  judgment  lien  upon  a  large 
amount  of  real  estate  in  this  state,  described  in  the  petition,  and  situate  in  the 
towns  of  Sterling,  Canterbury,  Scotland,  Windham  and  Franklin,  alleged  to 
belong  to  the  said  Spragues  or  one  of  them,  which  land  had  been  attached  in 
the  suit  upon  which  said  judgment  was  obtained;  that  in  September,  1878, 
Zachariah  Chaffee  caused  to  be  recorded  in  the  land  records  of  the  towns  of 
"Windham,  Sterling  and  Scotland,  a  trust  deed,  dat^d  November  1,  1873,  by 
-which  deed  said  Amasa  and  William  Sprague  pretended  to  convey  to  said 
Ohaffee  all  the  lands  described  in  said  certificate  of  lien ;  and  that  said  deed 
is  fraudulent  and  void  as  to  the  plaintiff  for  sundry  alleged  reasons,  one  being 
that  at  the  time  of  its  execution  and  delivery  the  grantors  were  hopelessly  in- 
solvent, and  executed  and  delivered  the  deed  without  consideration,  for  the 
purpose  of  placing  the  property  beyond  the  reach  of  their  creditors,  and  to 
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delay  and  hinder  thera  in  the  collection  of  their  claims.  It  is  further  alleged 
that  said  deed  provided  that  after  the  payment  of  certain  extension  notes,  to 
be  accepted  by  the  Sprague  creditors  in  discharge  of  their  original  claims,  the 
residue  of  the  property  should  be  returned  to  the  grantors;  that  the  plaintiff 
was  not  a  party  to  the  deed  and  never  assented  thereto;  and  that  on  April  6, 
1874,  new  assignments  were  made  to  said  Chaffee  by  A.  &  W.  Sprague,  as  a 
tirm  and  individually,  of  said  property  covered  by  said  certificate  of  lien, 
which  assignments  were  also  fraudulent  and  void  as  to  the  plaintiff,  for  divers 
alleged  reasons,  one  of  which  was  that  the  object  of  said  assignments  was  to 
postpone  and  delay  the  creditors  of  the  said  Spragues.  The  petition  further 
alleged  that  Amasa  Sprague,  William  Sprague  and  said  Chaffee  are  in  posses- 
sion of  said  real  estate,  and  prayed  for  a  foreclosure  of  said  judgment  lien; 
for  possession  of  said  premises ;  that  the  trust  deed  and  assignments  be  declared 
to  be  void  and  of  no  effect ;  that  the  title  of  Chaffee  may  be  postponed  to  that 
of  the  plaintiff,  and  for  damages.  The  joinder  of  causes  of  action  at  law  and 
in  equity  is  permitted  by  the  recent  practice  act  of  this  state.  The  action  was 
removed  to  this  court,  and  the  defendants  demurred  upon  the  ground  that  the 
complaint  joins  in  one  proceeding  a  cause,  of  action  at  law  for  damages  and  a 
cause  of  action  in  equity,  and  that  said  complaint  contains  distinct  matters,  in 
which  the  defendants  are  not  both  interested,  viz.,  the  foreclosure  of  a  judg- 
ment lien  and  the  setting  aside  a  trust  deed  to  Chaffee. 

§  1185.  A?i  amendment  of  a  petition  permitted  in  order  to  TnaJce  U  conform 
to  the  equity  rvles  of  United  States  courts. 

As  to  the  first  cause  of  demurrer  the  plaintiff  admits  that,  by  the  equity 
rules  and  practice  of  the  United  States  courts,  legal  and  equitable  grounds  of 
relief  cannot  be  joined  in  a  bill  in  equity,  and  moves  for  leave  to  amend  by 
erasing  the  prayer  for  damages,  which  motion  is  granted,  without  costs. 

§1186«  Multifariousness.  A  hill  not  ^necessarily  multifarious  which  is 
hr  ought  to  foreclose  a  judgment  lien  on  certain  land^  and  also  to  set  aside  a  prior 
deed  of  the  same  land. 

The  second  cause  of  demurrer  presents  the  question  which  is  in  dispute. 
Judge  Story  (Eq.  PL,  sec.  271)  defines  multifariousness  to  be  "  the  improperly 
joining  in  one  bill  distinct  and  independent  matters,  and  thereby  confounding 
them ;  as,  for  example,  the  uniting  in  one  bill  of  several  matters  perfectly  dis- 
tinct and  unconnected,  against  one  defendant,  or  the  demand  of  several  mat- 
ters of  a  distinct  and  independent  nature  against  several  defendants,  in  the 
same  bill."  It  is  said  by  the  defendants  that,  in  this  bill,  there  are  two  sub- 
jects, which  are  distinct  and  independent —  1st,  the  foreclosure  of  a  judgment 
lien  upon  the  interest  of  the  Spragues  in  the  land ;  and  2d,  the  setting  aside 
of  a  prior  deed  to  Chaffee. 

While  this  twofold  prayer  may  come  within  the  letter  of  the  definition  of 
multifariousness,  I  do  not  think  that  it  comes  within  the  evil  which  the  rule 
was  intended  to  prevent,  viz.,  the  uniting  in  one  suit  questions  which  it  was 
impracticable  to  deal  with  at  the  same  time,  by  reason  of  their  independent 
character,  or  which  could  not  be  so  dealt  with  without  burdening  the  parties 
with  expense  and  inconvenience.  In  fact,  because  the  circumstances  of  each 
case  differ,  there  is  no  arbitrary  and  inflexible  rule  as  to  what  constitutes  fatal 
multifariousness,  and  courts  of  equity  are  wont  to  permit  joinder  of  questions 
which  are  to  a  certain  extent  distinct,  when  it  can  be  done  without  inconven- 
ience. Story's  Eq.  PL,  sec.  539;  Gaines  v.  Chew,  2  How.,  619;  Hoggart  iJ. 
Cutts,  1  Craig  &  PhilL,  204:.     "And  in  new  cases  it  is  to  be  presumed  that  the 
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court  will  be  governed  by  those  analogies  which  seem  best  founded  in  general 
convenience,  and  will  best  promote  the  due  administration  of  justice,  without 
multiplying  unnecessary  litigation  on  one  hand,  or  drawing  suitors  into  need- 
less and  oppressive  expenses  on  the  other." 

An  examination  of  the  allegations  of  this  bill  will,  I  think,  satisfy  the  mind 
that  the  joinder  of  these  two  matters  would  prevent  needless  multiplicity  of 
suits,  and  would  not  be  inconvenient  to  any  of  the  defendants.  In  1873  the 
Messrs.  Sprague  became  insolvent,  and  executed  a  deed  of  trust  of  their  lands 
in  Connecticut  to  Mr.  Chaffee,  upon  certain  trusts.  The  plaintiff  says  that 
this  deed  and  the  subsequent  assignments  are  fraudulent  and  void  as  to  those 
creditors  who  did  not  assent  to  their  provisions,  and  that  it,  boing  a  non- 
assenting  creditor,  attached  these  lands,  or  a  part  of  them,  obtained  judgment, 
and  filed  its  certificate  of  lien.  The  object  of  the  plaintiff  is  to  perfect  its  title 
to  the  lands  by  a  decree  of  foreclosure,  and  by  a  removal  of  a  cloud  upon  the 
title  which  was  created  by  a  void  deed  of  the  judgment  debtor.  In  some 
cases  the  cloud  has  been  so  placed,  perhaps  by  third  persons,  or  has  so  arisen, 
as  in  Banks  v.  Walker,  2  Sandf.  Ch.,  344,  as  to  make  the  examination  of  both 
questions  in  one  suit  impracticable,  or  very  inconvenient  to  the  parties  and  to 
the  court.  In  this  case  there  is  no  difficulty  in  investigating  the  two  questions 
at  the  same  time.  The  cloud  was  placed  by  the  Messrs.  Sprague,  both  they 
and  Chaffee  have  either  a  title  or  an  interest  in  the  lands,  and  both  are  in  pos- 
session. All  the  defendants  are  desirous  to  defend  the  validity  of  the  trust 
deed;  and  to  protect  the  property  from  the  attack  of  non-assenting  creditors. 
It  is  a  question  in  which  they  are  all  interested. 

Again,  the  practical  and  substantial  question  in  this  case  is  in  regard  to  the 
validity  of  the  trust  deeds.  Apart  from  that  questiod  the  foreclosure  would 
be  a  mere  formal  proceeding.  The  bill  for  foreclosure  is  a  means  by  which 
the  plaintiffs  place  themselves  in  proper  position  to  attack  the  deed.  It  would 
be  an  unnecessary  delay  to  compel  the  plaintiff  to  obtain  a  decree  of  foreclos- 
ure and  then  to  commence  the  suit  which  is  to  determine  the  only  seriously 
mooted  question*  in  the  litigation.  The  law's  necessary  delay  frequently 
causes  inconvenience  and  injuries  to  suitors.  Courts  should  be  careful  not  to 
create  delay  and  multiply  expenses  by  unnecessary  technicalities.  If  the 
questions  are  severed,  the  severance  will  unnecessarily  postpone  the  adjudica- 
tion of  the  substantial  and  vital  question  in  dispute,  while  the  union  of  the 
questions  will  subject  the  defendants  to  no  inconvenience  and  to  no  additional 
expense. 

The  second  cause  of  demurrer  is  overruled. 

HAYES  v.  DAYTON. 
(Circuit  CJourt  for  New  York:  18  Blatchford,  480-426.     1880.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  The  bill  in  this  case  states  that  the  plaintiff  invented 
certain  "improvements  in  ventilators,  skylights,  skylight  turrets,  conservato- 
ries and  other  glazed  structures  and  ventilating  louvres,"  described  in  ''  several 
letters  patent  and  re-issues  thereof."  It  then  avers  that  he  obtained  six  several 
patents,  Nos.  94,203  and  100,143,  and  106,157,  and  112,594,  and  143,149,  and 
143,153;  that  he  obtained  re-issues  of  all  of  them,  the  re-issues  being  six  in 
number,  one  of  each  (though  it  does  not  appear  of  which  original  any  par- 
ticular re-issue  is  the  re-issue),  the  re-issues  being  numbered  8,597  and  8,674,  and 
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8,675,  and  8,676,  and  8,688,  and  8,689 ;  and  that,  since  the  re-issues,  the  defend- 
ant has,  without  authority,  infringed  said  several  re-issues,  and  made,  used  and 
sold  said  inventions.  The  bill  interrogates  the  defendant  as  to  whether  he  has 
made  and  sold  "ventilators,  skylights,  skylight  turrets,  conservatories  and 
other  glazed  structures  and  ventilating  louvres,  and  embraced  within  any  or 
either"  of  the  said  "several  letters  patent  and  re-issued  letters  patent;"  also, 
in  four  several  questions,  as  to  whether  he  has  made,  sold  or  used  what  is 
claimed  in  each  one  of  four  claims  in  re-issue  No.  8,697,  quoting  it;  and  the 
like  as  to  each  one  of  fifteen  claims,  in  re-issue  Ko.  8,674,  and  of  seven  claims 
in  re-issue  No.  8,675,  and  of  two  claims  in  re-issue  No.  8,676,  and  of  seven 
claims  in  re-issue  No.  8,688,  and  of  three  claims  in  re-issue  No.  8,689,  there 
being  thirty-eight  several  claims  thus  inquired  about.  The  bill  prays  for  a  recov- 
ery of  the  profits  and  damages  from  the  said  unlawful  making,  using  and 
selling,  by  the  defendants,  of  the  said  "  improvements  in  ventilators,  skylights, 
skylight  turrets,  conservatories  and  other  glazed  structures  and  ventilating 
louvres."  ^ 

The  defendant  demurs  to  the  whole  bill,  and  in  the  demurrer  shows,  for 
cause  of  demurrer,  "  that  it  appears  by  the  said  bill  that  it  is  exhibited  against 
this  defendant  for  several  and  distinct  matters  and  causes,  in  many  whereof, 
as  appears  by  said  .bill,  the  defendant  is  not  in  any  manner  interested  or  con- 
cerned, and  which  said  several  matters  and  causes  are  distinpt  and  separate 
one  from  the  other,  and  are  not  alleged  in  said  bill  to  be  conjointly  infringed 
by  said  defendant.  ...  By  reason  of  the  distinct  matters  therein  con- 
tained, the  complainant's  bill  is  drawn  out  to  considerable  length,  and  the 
defendant  is  compelled  to  take  a  copy  of  the  whole  thereof,  and,  by  joining 
distinct  matters  together,  which  do  not  depend  on  each  other,  in  the  said  bill, 
the  pleadings,  orders  and  proceedings  will,  in  the  progress  of  the  said  suit,  be 
intricate  and  prolix,  and  the  defendant  be  put  to  unnecessary  charges  in  taking 
copies  of  the  same."  The  defendant,  "not  waiving  his  said  demurrer,  but 
relying  thereon,"  has  put  in,  simultaneously,  an  answer  to  the  whole  bill. 

§  1187.  Form  of  demurrer  for  misjoinder  of  causes  of  ctction. 

This  demurrer  does  not  use  the  word  "  multifarious."    A  bill  is  multifarious 
when  it  improperly  unites  in  one  bill,  against  one  defendant,  several  matters 
perfectly  distinct  and  unconnected,  or  when  it  demands  several  matters  of  a 
distinct  and  independent  nature  against  several  defendants  in  the  same  bill. 
The  reason  of  the  first  case  is  that  the  defendant  would  be  compelled  to  unite, 
in  his  answer  and  defense,  different  matters,  wholly  unconnected  with  each 
other,  and  thus  the  proofs  applicable  to  each  would  be  apt  to  be  confounded  with 
each  other,  and  delays  would  be  occasioned  by  waiting  for  the  proofs  respect- 
ing one  of  the  matters,  when  the  others  might  be  fully  ripe  for  hearing.    The 
reason  of  the  second  case  is,  that  each  defendant  would  have  an  unnecessary 
burden  of  costs  by  the  statement  in  the  pleadings  of  the  several  claims  of  the 
other  defendants,  with  which  he  has  no  connection.     Story's  Eq.  PL,  §  271. 
The  demurrer  in  this  case  is  intended  to  be  a  demurrer  for  misjoining  causes 
of  suit  against  one  defendant.     Yet  much  of  it  is  inapplicable  to  such  a  case, 
and  is  taken  from  a  form  which  applies  only  to  the  case  of  a  demurrer  by- 
one  of  two  or  more  defendants  who  has  no  concern  with  causes  of  action 
stated  against  the  other  defendants,  such  a  demurrer  being  really  a  demurrer 
for  a  misjoinder  of  parties.     Story's  Eq.  PI.,  §  530,  and  note  3,  where  is  to  be 
found  the  form  improperly  used  in  this  case.     Yet  there  seems  to  be  enough 
left,  after  rejecting  as  surplusage  the  improper  and  unnecessary  part,  to  raise 
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the  point  intended.  The  demurrer,  in  regard  to  misjoining  causes  of  suit 
against  the  defendant,  substantially  avers  that  the  bill  is  brought  for  several 
matters  and  causes  which  are  separate  and  distinct  one  from  the  other,  and  are 
not  alleged  to  be  conjointly  infringed  by  the  defendant.  This  means  that  the 
patents  sued  on  are  distinct  one  from  the  other,  and  that  they  are  not  alleged 
to  be  conjointly  infringed  in  any  one  article  which  the  defendant  has  made  or 
used  or  sold.    This  averment  of  the  demurrer  is  true. 

§  11S8.  A  hill  in  equity  for  infringeinenty  brought  against  a  defendant  on 
several  patents^  distinct^  and  7wt  alleged  to  he  conjointly  infringed^  is  demurrable. 
Authorities  reviewed. 

Where  there  is  a  joinder  of  distinct  claims  between  the  same  parties,  it  has 
never  been  held,  as  a  general  proposition,  that  they  cannot  be  united,  and  that 
the  bill  is,  of  course,  demurrable  for  tU^.t  cause  alone.  Nor  is  there  any  posi- 
tive, inflexible  rule  as  to  what,  in  the  sense  of  courts  of  equity,  constitutes  a 
fatal  multifariousness  on  demurrer.  A  sound  discretion  is  always  exercised 
in  determining  whether  the  subject-matters  of  the  suit  are  properly  joined  or 
not.  It  is  not  very  easy,  a  priori^  to  say  exactly  what  is  or  what  ought  to 
be  the  true  line  regulating  the  course  of  pleading  on  this  point.  All  that  can 
be  done  in  each  particular  case  as  it  arises  is  to  consider  whether  it  comes 
nearer  to  the  class  of  decisions  where  the  objection  is  held  to  be  fatal,  or  to 
the  other  class  where  it  is  held  not  to  be  fatal.  In  new  cases  the  court  is  gov- 
erned by  those  analogies  which  seem  best  founded  in  general  convenience,  and 
will  best  promote  the  due  administration  of  justice,  without  multiplying  un- 
necesskry  litigation  on  the  one  hand,  or  drawing  suitors  into  needless  and 
oppressive  expenses  on  the  other.  Story's  Eq.  PL,  §§  531,  539;  llorman  Pat- 
ent Mfg.  Co.  V.  Brooklyn  City  R  E.  Co.,  15  Blatch.,  444. 

We  are  not  without  cases  on  this  subject,  in  suits  on  patents  in  this  country. 
In  Nourse  v.  Allen,  4  Blatch.,  376,  in  1859,  before  Mr.  Justice  Nelson,  a  bill 
on  four  patents  was  held  good  on  demurrer,  where  it  alleged  that  the  machine 
used  contained  all  the  improvements  in  all  the  patents.  The  court  thought 
that  the  convenience  of  both  parties  as  well  as  a  saving  of  expense  in  the  litigar 
tion  seemed  to  be  consulted  in  embracing  all  the  patents  in  one  suit  in  such  a 
case ;  and  that,  although  the  defenses  as  respected  the  several  improvements 
migUt  be  different  and  unconnected,  yet  the  patents  were  connected  with  each 
other  in  each  infringing  machine. 

In  Nellis  V.  McLanahan,  6  Fish.  Pat.  Cas.,  286,  in  1873,  before  Judge 
McKennan,  it  was  held  that  where  a  suit  in  equity  is  brought  for  the  infringe- 
ment of  several  patents  for  different  improvements,  not  necessarily  embodied 
in  the  construction  and  operation  of  any  one  machine,  the  bill  must  contain 
an  explicit  averment  that  the  infringing  machines  contain  all  the  improve- 
ments embraced  in  the  several  patents,  or  it  will  be  held  bad  for  multifarious- 
ness on  demurrer. 

In  Gillespie  v.  Cummings,  3  Saw.,  259,  in  1874,  before  Judge  Sawyer,  the 
bill  was  founded  on  two  patents  for  the  manufacture  of  brooms.  There  was  a 
demurrer  on  the  ground  of  the  joinder  of  two  separate  and  distinct  causes  of 
action.  It  appearing  by  the  bill  that  the  defendant's  broom,  in  infringing, 
must  be  an  infringement  of  both  of  the  patents,  and  that  there  was,  therefore, 
a  common  point  to  be  litigated,  and  much  of  the  testimony  must,  from  the 
nature  of  things,  be  applicable  to  both  of  the  patents,  the  bill  was  held  good. 

In  Horraan  Patent  Mfg.  Co.  v.  Brooklyn  City  R.  R  Co.,  15  Blatch.,  444,  in 
1879,  before  Judge  Benedict,  a  bill  in  equity  on  two  patents  alleged  that  the  de- 
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fendant  was  asing  machines  containing  in  one  and  the  same  apparatus  the  in- 
ventions secured  by  each  of  the  two  patents.  It  was  demurred  to  on  the  ground 
that  it  did  not  allege  that  the  devices  were  used  conjointly  or  connected  to- 
gether in  any  one  apparatus,  but  the  demurrer  was  overruled.  The  court  held 
that,  as  the  bill  did  not  show  the  controversy  to  be  of  such  a  character  that 
prejudice  to  the  defendant  would  result  from  the  joinder  in  one  action  of 
the  causes  of  action  joined,  the  bill  must  be  sustained.  The  court  was  of  opin- 
ion that,  in  the  absence  of  any  other  fact,  the  circumstance  that  the  two  trans- 
actions complained  of  were  the  use,  in  a  single  machine,  of  two  patented 
devices  connected  with  the  mechanism  of  the  machine,  warranted  the  inference 
that  no  prejudice  would  result  to  the  defendant  from  the  joinder  of  the  two 
transactions. 

The  decisions  above  cited  all  tend  in  one  direction.  The  decision  in  Case  v. 
Redfield,  4  McLean,  526,  if  limited,  as  it  apparently  ought  to  be,  to  the  case  of 
an  original  patent;  and  of  another  patent  granted  in  terms  as  an  improve- 
ment on  the  original  patent,  is  not  like  the  present  case  as  shown  by  the  bill. 
It  is  a  case  difficult  to  understand,  and  if  it  were  like  the  present  case  in  its 
facts,  whatever  there  is  in  the  decision  of  it  tending  to  sustain  the  bill  in  this 
case  is  opposed  to  all  the  other  cases  on  the  subject. 

The  present  case  appears  to  be  a  suit  on  thirty-eight  claims  in  six  different 
patents.  There  is  nothing  to  show  that  any  two  or  more  of  the  patents  are  in 
fact,  or  are  capable  of  being,  used  in  making  a  single  structure,  much  less  that 
the  defendant  has  so  used  them.  So  far  as  the  bill  shows,  the  causes  of  action 
are  as  distinct  as  the  patents.  The  patents  are  not  shown  to  be  connected 
with  each  other  in  any  infringing  machine,  or  to  be  used  at  the  same  time  in 
any  infringing  machine.  The  controversy  in  this  suit  appears,  from  the  bill, 
to  be  of  such  a  character  that  prejudice  will  result  to  the  defendant  from 
being  called  on  to  defend  in  one  suit  against  thirty-eight  claims  in  six  differ- 
ent patents,  no  two  of  which  claims,  so  far  as  the  bill  shows  to  the  contrary, 
are  employed  in  any  one  machine.     On  this  ground  the  bill  must  be  held  bad. 

§  11 89.  A  demurrer  to  the  whole  bill  is  waived  hy  an  answer  to  the  whcHe^ 
hut  plaintiffs  hy  goi?ig  to  argument  on  the  dem^urrer^  waives  the  objection. 

The  plaintiff  contends  that  the  putting  in  of  an  answer  to  the  whole  bill  is 
a  waiver  of  the  demurrer.  Rule  32  in  equity  permits  a  demurrer  to  a  part  of 
a  bill,  a  plea  to  a  part,  and  an  answer  as  to  the  residue.  If,  impliedly,  that  rule 
forbids  a  demurrer  to  the  whole  bill,  and  at  the  same  time  an  answer  to  the 
whole  bill,  the  plaintiff's  remedy  is  by  moving  to  strike  out  either  the  answer 
or  the  demurrer,  or  to  compel  the  defendant  to  elect  which  he  will  abide  by. 
By  going  to  argument  on  the  demurrer  the  plaintiff  waives  the  benefit  of  the 
objection  now  taken,  if  otherwise  he  would  have  it.  Moreover,  rule  37  in 
equity  provides  that  "  no  demurrer  or  plea  shall  be  held  bad  and  overruled 
upon  argument,  only  because  the  answer  of  the  defendant  may  extend  to  some 
part  of  the  same  matter  as  may  be  covered  by  such  demurrer  or  plea."  This 
rule  was  first  made  in  March,  1842,  to  take  effect  August  1,  1842.  17  Pet., 
Ixvii.  There  was  no  such  rule  in  the  prior  rules  of  March,  1822  (7  Wheat.,  v), 
although  rule  18  in  such  prior  rules  was  the  same  as  the  above  present  rule 
32.  Under  the  rules  of  1822,  not  only  had  it  been  held  (Ferguson  v.  O'Harra, 
Pet.  C.  C,  493)  that,  where  there  was  a  plea  going  to  the  whole  bill  and  also 
an  answer  to  the  whole  bill,  the  court  would,  on  the  plaintiff's  motion,  disallow 
the  plea,  on  the  ground  of  its  being  overruled  by  the  answer,  but  Judge 
Story  had  held  in  1840,  in  Stearns  v.  Page,  1  Story,  204,  that  where  a  plea 
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stated  a  ground  why  the  defendant  should  not  go  into  a  full  defense,  and  yet 
the  defendant  answered  putting  in  a  full  defense,  it  would  be  held,  on  the  ar- 
gument of  the  plea,  that  the  answer  overruled  the  plea.  Then  rule  37  was 
made.    It  applies  to  the  present  case.    The  demurrer  is  allowed,  with  costs. 

ATWILL  V.  FERRETT. 
(arcuit  Ck>urt  for  New  York:  2  Blatchford,  89-49.    1846.) 

Statement  of  Facts. — "  The  Bohemian  Girl,"  an  opera,  was  reproduced  in 
New  York  by  Atwill,  who  added  much  matter  to  it,  interspersed  throughout 
the  work.  He  made  many  alterations,  changing  duetts  to  solos,  trios  to  duetts, 
and  published  and  caused  to  be  produced  in  New  York*  in  December,  1844, 
the  opera  thus  altered,  and,  as  he  alleges,  improved,  and  duly  copyrighted  the 
same.  His  bill  charges  that  Ferrett  &  Co.,  a  firm  composed  of  Ferrett  and 
Arthur,  of  Philadelphia,  and  Galusha,  of  New  York,  infringed  his  copyright, 
and  he  brought  an  action  at  law  in  New  York  against  Galusha,  the  only  one 
of  the  firm  residing  in  New  York,  and  files  this  bill  for  a  discovery  from  him 
and  his  partners,  which  discovery  he  alleges  he  is  entitled  to,  and  without 
which  he  cannot  safely  try  the  cause. 

Opinion  by  Betts,  J. 

Three  separate  demurrers  are  filed  to  the  bill  in  this  case  by  the  defendant 
Galusha.  The  other  two  defendants  have  not  entered  their  appearance,  and 
it  does  not  appear  that  they  have  been  served  with  the  subpoena. 

§  1 1 90.  A  special  demurrer  is  insufficient  if  it  fails  to  point  out  distinctly 
the  matter  demurred  to. 

The  defendant  attempts  to  call  in  question  distinct  parts  of  the  bill  by  sever- 
ing his  demurrers,  and  also  takes  objection  to  the  whole  by  general  demurrer. 
The  special  causes  of  demurrer  are  excepted  to  by  tjae  plaintiff  as  informal  and 
insufficient,  in  not  pointing  out  precisely  the  parts  of  the  bill  intended  to  be 
embraced  by  them.  They  adopt  the  general  formulary,  "  that,  as  to  so  much 
of  the  bill  as  seeks,"  etc.,  without  specifying  by  paragraph,  page  or  folio,  or 
other  method  of  reference,  where  the  objectionable  matter  is  to  be  found. 
We  think  this  mode  of  demurring  to  the  statements  of  a  long  and  involved 
bill  is  too  obscure  and  indefinite  to  be  admissible.  Mitford's  PL,  214;  Robin- 
son V,  Thompson,  2  Ves.  &  B.,  118;  Weatherhead  v.  Blackburn,  id.,  121.  The 
business  of  a  special  demurrer  is  to  point  out,  by  the  clearest  indications,  the 
features  alleged  to  be  defective  in  the  pleading,  and  to  relieve  the  court  from 
the  labor  and  delay  incurred  by  repeated  searches  for  the  parts  to  which  the 
demurrer  may  apply.  Story's  Eq.  PL,  §§  457-459;  Devonsher  v.  Newenham, 
3  Schoales  &  Lefroy,  199.  In  the  present  case  the  court  have  abridged  the 
bill  paragraph  by  paragraph,  and  in  that  way  have  been  enabled  to  select 
various  statements  which  were  undoubtedly  intended  to  be  embraced  by  the 
special  demurrers;  but  we  are  not  inclined  to  sanction  so  loose  a  mode  of 
pleading.  We  therefore  hold  the  special  demurrers  to  be  informal  and  in- 
sufficient, except  in  respect  to  the  multifariousness  of  the  bill,  and  to  its  demand 
of  discoveries  involving  penalties  and  forfeitures  against  the  defendant.  In 
those  particulars  we  think  that  the  causes  of  demurrer  assigned  designate, 
with  sufficient  explicitness,  the  parts  of  the  bill  to  which  they  are  intended 
to  apply. 

§  1191.  Multifa/riousness, 

(1)  The  bill  is  objected  to  as  multifarious  by  ^^  defendant  Galusha,  on 
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the  ground  that  it  makes  charges  against  and  exacts  answers  from  his  co- 
defendants  in  regard  to  matters  involved  in  the  suit  at  law  commenced  against 
him,  which  do  not  concern  them,  they  not  being  parties  to  the  suit  at  law. 
But  the  matters  referred  to  concern  him,  and  he  cannot  make  the  objection  of 
irrelevancy  in  respect  to  his  co-defendants,  more  especially  as  it  appears  on 
the  face  of  the  bill  that  they  reside  out  of  the  jurisdiction  of  the  court.  Story's 
Eq.  PL,  §  644,  note  3.  Another  feature  of  the  bill  might  also  probably  rescue 
it  from  this  objection,  inasmuch  as  it  charges  the  acts  complained  of  to  have 
been  committed  by  the  three  defendants  as  partners  and  in  their  copartner- 
ship (iharacter,  provided  they  are  all  connected  by  other  proper  allegations 
with  the  object  and  purpose  of  the  discovery  prayed  for.  Mitford's  PI.,  182, 
183.    The  demurrer  for  multifariousness  is  overruled. 

§  1192.  A  hiU  to  enforce  penalties  cannot  compel  discovery  in  aid  thereto, 

(2)  It  is  an  incontrovertible  principle  of  equity  law  that  a  defendant  cannot 
be  compelled  to  make  discoveries  in  answer  to  a  bill  which  seeks  to  enforce 
penalties  and  forfeitures  against  him  by  means  of  such  discoveries.  Story's 
Eq.  PL,  §  521,  note  3,  and  §§  522,  575,  598 ;  Mitford's  PL,  194-197.  In  this 
case  the  bill  claims  a  forfeiture  under  section  7  of  the  act  of  February  3,  1831 
(4  TJ.  S.  Stat,  at  Large,  438),  of  the  plates  and  pieces  of  music  on  hand.  Had 
the  forfeiture  been  waived  by  the  plaintiff,  the  defendants  might  be  compelled 
to  disclose  the  number  of  their  publications,  the  quantity  on  hand  and  the 
amount  realized  from  sales,  in  aid  of  the  recovery  of  damages  in  a  suit  at  law. 
So,  probably,  on  such  discovery  equity  might  compel  the  defendants  to  de- 
liver up  to  the  plaintiffs  the  forfeited  copies.  But  the  bill  is  clearly  faulty 
in  directly  requiring  the  defendants  to  convict  themselves  of  the  act  which 
carries  with  it  the  forfeiture  sued  for. 

§  1193.  A  hill  for  infringement  of  copyright  does  not  show  title  in  plaintiff^ 
hy  alleging  that  the  m/itter  was  arram^ed  and  adapted  hy  or  for  him. 

The  decision  of  these  two  points  leaves  untouched,  however,  the  principal 
features  of  the  bill  which  are  supposed  to  be  brought  in  question  by  the  de- 
murrers, and  to  the  discussion  of  which  the  argument  was  mainly  directed ; 
and  it  therefore  remains  to  be  considered  whether  advantage  can  be  taken  of 
those  matters  by  general  demurrer. 

The  objections  which  may  be  taken  on  general  demurrer  are:  1.  That  the 
plaintiff  sets  forth  no  title  in  himself  to  the  subject-matter  of  his  alleged  copy- 
right; and  2.  That  the  bill  lays  no  legal  foundation  for  the  discovery  sought. 

1.  The  insuflBciency  of  the  plaintiff's  title  on  the  face  of  the  bill  is  claimed 
to  be  this :  that  he  alleges  the  musical  composition,  or  considerable  portions 
of  it,  to  have  been  arranged,  adapted,  printed  and  published  by  or  for  him,  in- 
stead of  averring  that  it  was  composed  hy  himself.  The  plaintiff,  on  the  other 
hand,  contends  that,  even  admitting  this  to  be  so,  his  title  is  complete  upon 
the  legal  adage,  qui  fa^it  per  aliumfacit  per  se^  and  that  he  can  appropriate 
as  his  own  the  alterations  and  improvements  of  the  music  made  by  others  at 
his  procurement  and  for  him. 

The  act  of  congress  (4  II.  S.  Stat,  at  Large,  436,  §  1)  secures  by  copyright  to 
any  person  who  is  the  author  of  any  musical  composition  the  exclusive  property 
in  his  composition  for  a  terms  of  years.  The  statute  contains  a  more  detailed 
description  of  the  subjects  of  copyright  than  is  given  in  the  English  acts  of 
8  Anne  and  54  George  3  (Godson  on  Pat.,  App.,  384  and  422);  but  the  construc- 
tion given  to  those  acts  by  the  English  courts,  makes  them  include,  under  the 
name  of  hooks^  pieces  of  music,  etc.    So  that  our  system  has  no  broader  opera- 
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tion  in  this  respect  than  the  English,  and  no  doubt  a  just  construction  of  both 
statutes  will  tender  their  provisions  concurrent.     The  counsel  for  the  plaintiff 
insists  that  the  doctrine  of  the  English  law  enables  a  man  to  secure  to  himself 
as  his  own  composition  whatever  he  has  had  prepared  for  him  by  the  labors  of 
others.    We  think,  however,  that  the  cases  of  Tonson  v.  Walker,  3  Swanst., 
672,  680 ;  NicoU  v.  Stockdale,  id.,  687 ;  Gary  v,  Longman,  3  Esp. ,  273,  274,  and 
Mawmann  v.  Tegg,  2  Russ.,  386,  rest  upon  wholly  different  principles.     They 
recognize  the  right  of  authorship,  although  the  materials  of  the  composition 
were  procured  by  another,  and  also  an  equitable  title  in  one  person  to  the 
labors  of  another  when  the  relations  of  the  parties  are  such  that  the  former  is 
entitled  to  an  assignment  of  the  production.    But,  to  constitute  one  an  author, 
he  must,  by  his  own  intellectual  labor  applied  to  the  materials  of  his  composi- 
tion, produce  an  arrangement  or  compilation  new  in  itself.     Gray  v,  Russell,  1 
Story,  11.     And  the  rules  of  the  common  law  and  of  equity  are  the  same  upon 
this  subject.    Gary  v.  Longman,  1  East,  358;  Sayre  v.  Moore,  id.,  361,  note; 
Jeremy's  Eq.,  322.     The  title  to  road-books,  maps,  etc.,  rests  upon  this  prin- 
ciple (2  Story's  Eq.  Jur.,  §  940);  and  the  cases  cited  by  the  plaintiff's  counsel 
have  relation  to  new  productions  arranged  or  compiled  from  materials  before 
known  or  obtained  by  others  for  the  author,  and  not  to  the  appropriation  by 
copyright  of  those  materials  in  the  same  state  in  which  they  are  furnished. 
§  1 1 94.    What  amounts  to  an  allegation  of  plaintiff^  s  title. 
If,  therefore,  the  plaintiff's  title  rested  only  upon  the  allegation  referred  to, 
we  should  hold  the  bill  to  be  defective  on  general  demurrer.    But  we  find  re- 
peated averments  in  the  bill  to  the  effect  that  ^^  he  made  many  alterations  of 
and  additions  to  the  said  music"  —  that  "he  added  new  matters  of  his  own, 
not  in  the  original  opera  " —  that  he  affixed  a  copy  of  the  record  on  the  title- 
page  "  of  each  piece  of  music  composed,  arranged  and  adapted  by  him  for 
publication" — and  that  a  copyright  was  taken  out  for  such  pieces  "  as  ar- 
ranged, adapted  and  published  by  the  plaintiff,  with  the  new  titles  and  orig- 
inal matter  introduced  therein  by  him,"  whereby  he  became  entitled  to  vend 
the  music  "as  arranged  and  adapted  by  him,  and  to  the  original  matter  intro- 
duced by  him  therein ; "  and  the  bill  charges  the  defendants  with  having  sold 
such  music  "  printed  from  and  in  exact  imitation  of  the  music  so  arranged 
and  adapted  and  published  by  the  plaintiff,  with  the  original  matter  introduced 
therein  by  him,  and  with  his  titles  to  some  of  such  pieces  of  music.''    These 
allegations  amount  to  an  assertion  of  authorship  in  terms  sufficiently  explicit 
and  full  to  constitute  a  perfect  title  at  law,  and,  the  facts  being  admitted  by 
the  demurrer,  we  must  hold  the  right  of  the  plaintiff  established  upon  these 
averments,  notwithstanding  their  defectiveness  and  their  inconsistency  with 
others  contained  in  the  bill.     Mitford's  PL,  212.     Such  imperfect  pleading  is 
matter  of  form  and  can  be  taken  advantage  of  only  by  special  demurrer.   The 
general  demurrer  in  this  behalf  must,  therefore,  be  overruled.    Verplank  v. 
Caines,  1  Johns.  Gh.,  57;  Higinbotham  v.  Burnet,  5  id.,  184;  Kuypers*  v.  The 
Reformed* Dutch  Church,  6  Paige,  570. 

§  1195.  An  action  of  trespass  will  not  lie  for  a  violation  of  copyright.  Case 
is  the  proper  remedy, 

2.  The  discovery  prayed  for  is  to  aid  the  plaintiff  in  his  suit  at  law  prose- 
cuted against  the  defendant  Galusha,  and  the  averment  in  the  bill  is  that  he 
has  commenced  an  action  of  trespass  against  that  defendant  for  the  violation 
of  his  copyright.  The  demurrer  raises  the  question  whether  the  bill  alleges 
such  a  suit  at  law  as  will  afford  foundation  for  the  discovery  sought,  no  relief 
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consequent  on  the  discovery  being  prayed  for.  It  is  clear  that  the  plaintiff 
has  adopted  a  form  of  action  at  law  which  cannot  be  supported. .  The  English 
statute  of  54  George  3,  section  2,  gives  specifically  an  action  on  the  case  as 
the  remedy  for  the  violation  of  a  copyright.  Our  act  (4  XJ.  S.  Stat,  at  Large, 
438)  only  indicates  the  form  of  action  \^hen  a  manuscript  is  published  with- 
out the  consent  of  the  author  (§  9),  or  when  a  suit  is  brought  to  recover  the 
pecuniary  penalty  given  by  the  sixth  section.  On  general  principles  of  law, 
however,  it  is  clear  that  trespass  cannot  be  brought  for  an  injury  merely  con- 
sequential in  its  character,  unaccompanied  by  force  as  against  the  person  or 
property,  or  by  wrongful  intermeddling  with  the  possession  of  property. 
1  Chitty's  PI.,  126, 127.  The  act  of  8  Anne,  chapter  19,  did  not  designate  the 
form  of  action,  yet  no  doubt  was  ever  expressed  that  case  was  the  appropriate 
one.  Beckford  v.  Hood,  7  T.  R,  616;  Gary  t?.  Longman,  1  East,  358;  Ko worth 
V.  Wilkes,  1  Campb.,  94. 

§  1 1 96.  Wh(U  mzost  be  shown  to  authorize  a  discovery  in  aid  of  an  action  at 
law. 

To  obtain  a  discovery  in  aid  of  a  suit  at  law,  the  bill  must  show  it  to  be 
necessary  for  the  plaintiff,  and  that,  when  made,  it  can  be  used  to  his  advan- 
tage. Jeremy's  Eq.,  161 ;  Storv's  Eq.  PL,  §§  319,  321.  It  necessarily  follows, 
from  these  principles,  that  a  di'scovery  will  not  be  decreed  in  aid  of  an  action 
at  law,  where  it  is  manifest  that  the  plaintiff  cannot  avail  himself  of  it  in  the 
suit  he  is  attempting  to  prosecute.  It  is,  perhaps,  also  to  be  regarded  as  a 
substantive  defect  in  the  bill  that  it  seeks  a  discovery  from  three  defendants 
to  aid  a  suit  instituted  against  one  alone.  In  so  far,  then,  as  the  maintenance 
of  the  bill  depends  upon  the  plaintiff's  right  to  a  discovery,  we  think  it  de- 
fective in  substance,  and  bad  on  general  demurrer. 

§  11 97.  A  general  demurrer  wiU  not  avail  if  any  part  of  the  iiU  be  sufficienty 
and  a  protestation  will  not  avoid  the  force  of  this  rule. 

This  bill,  however,  prays  for  an  injunction,  and,  making  title  on  its  face  in 
the  plaintiff  to  the  copyright  set  forth,  and  showing  a  wrongful  and  wilful 
violation  of  the  copyright  by  the  defendants,  and  serious  injuries  inflicted  by 
and  apprehended  from  such  violation,  it  is  sufficient  in  substance  and  form  to 
entitle  the  plaintiff  to  an  injunction.  This  relief  is  not  dependent  upon  the 
discovery  prayed,  but  rests  on  the  equities  set  forth  in  the  bill,  and  may  be 
refused  or  granted  irrespective  of  the  discovery.  A  general  demurrer  to  the 
whole  bill  takes  exception,  therefore,  to  this  branch  of  it,  and  the  principle  of 
equity  pleading  is  universal  that  a  general  demurrer  to  the  whole  bill  must  be 
overruled  if  any  independent  part  of  the  bill  is  sufficient.  Higinbotham  v. 
Burnet,  5  Johns.  Gh.  R,  184;  Kuypers  v.  The  Eeformed  Dutch  Ghurch,  6 
Paige,  570;  Story's  Eq.  PL,  §  443.  The  formal  protestation  accompanying 
the  demurrer  is  of  no  avail  to  protect  it  against  this  defect,  as  it  cannot  serve 
the  purpose  of  a  plea  or  answer,  or  form  an  excuse  for  not  putting  in  the  one 
or  the  other.  •  Story's  Eq.  PL,  §§  452,  457,  458.  We  think,  therefore,  that  the 
general  demurrer  must  be  overruled  on  both  points.  * 

As  faults  in  pleading  have  occurred  on  both  sides,  each  party  may  amend 
without  paying  costs  to  the  other. 

§  1198.  Certainty  of  ayerments.— Some  degree  of  strictness  is  required  in  the  averments 
of  a  biU  in  equity,  but  in  general  certainty  to  a  common  intent  is  sufficient.  Tiie  general 
statement  of  a  fact  is  usually  enough,  and  the  circumstances  which  go  to  establish  it  need 
not  be  minutely  charged.  These  are  more  properly  matters  of  evidence  than  of  allegation. 
Dunham  v.  Railroad  Co.,*  1  Bond,  492. 

716 


BILL.    CROSS-BILL.  §§1199-1210. 

§  1 199.  Wliat  matters  of  fact  bill  mast  contain.—  Every  bill  in  equity  must  contain  in 
itself  sufiScient  matter  of  fact  to  maintain  the  cause  of  the  complainant.  Gale  v.  Cutler,*  1 
Bum.  (Wis,),  98. 

§  1200.  In  pleading  in  equity  faets  most  be  spedfioally  stated,  and  conclusions  upon  in- 
ference or  argument  are  not  tolerated.  The  rule  of  evidence  that  a  state  of  facts  once  shown 
to  exist  is  presumed  to  continue  does  not  obtain  in  construing  pleadings.  Wilkinson  v.  Deb- 
bie, 12  Blatch.,  208. 

§  1201.  Sufficient  equity  to  warrant  relief  mast  appear  on  face  of  bill  — Allegations.— 
There  must  be  a  sufficient  equity  apparent  on  the  face  of  the  bill  to  warrant  the  court  in 
granting  the  relief  prayed,  and  the  material  facts  on  which  the  plaintiff  relies  must  be  so  dis- 
tinctly alleged  as  to  put  them  in  issue.    Harding  v.  Handy,  11  Wheat.,  103. 

§  1202.  Matter  of  law,  etc.,  need  not  be  arerred.—  Matters  of  law  and  public  statutes,  of 
which  the  court  takes  judicial  notice,  need  never  be  averred  in  a  bill  in  equity.  Young  v. 
Montgomery,  etc.,  R.  Co.,  2  Woods,  606. 

§  1203.  Bill  mast  state  essential  facts. —  Facts  essential  to  maintain  a  suit  in  equity  must 
be  stated  in  the  bill ;  and  no  facts  are  properly  in  issue  unless  charged  in  the  bill,  nor  proofs 
admissible  to  establish  what  is  not  alleged.  Tlie  allegata  and  the  probata  must  concur  in  sup- 
porting the  same  charge  or  ground  of  relief.    Bradley  v.  Converse,  4  Cliff.,  866. 

§  1204.  Allegations  most  show  title  or  interest.— A  complainant  in  equity  has  no  stand- 
ing in  court  if  his  allegations  do  not  show  that  he  has  some  title  or  interest  in  the  subject- 
matter.    Selz  ??.  Unna,  6  Wall.,  827. 

§  1205.  PlaintilTs  argument  cannot  controvert  allegations  of  bill.— If  the  bill  alleges  a 
particular  fact,  the  plaintiff  cannot,  in  argument,  urge  that  the  fact  is  otherwise.  He  is 
bound  by  his  admission,  unless,  before  hearing,  he  obtains  leave  to  amend.  Prevost  v.  Qratz, 
8  Wash.,  484. 

§1206.  Inferential  or  argamentative  pleading  is  not  admissible.— A  fact  can  only  be 
put  in  issue  by  a  direct  allegation  in  such  a  way  that  the  party  can  take  issue  directly  upon 
it.  So  a  complainant  in  a  bill  in  equity,  if  he  wishes  to  allege  ownership  of  a  certain  amount 
of  land,  should  not  allege  that  land  was  conveyed  to  him  *'  described  as  follows  "  in  the  deed, 
since  this  is  merely  an  allegation  of  what  the  deed  contains,  and  not  of  the  amount  of  land 
actually  owned  by  him.    Kinney  v.  Con.  Virginia  M.  Co.,  4  Saw.,  888. 

§  1207.  Names  and  surnames  in  bill. —  The  full  christian  names  and  surnames  of  all  per- 
sons referred  to  in  the  bill  must  be  inserted  therein,  but  a  defect  in  this  particular  may  be 
amended.     Barth  v,  Makeever,  4  Biss.,  206. 

§  1208.  There  Is  no  rule  in  eqaity  pleading  requiring  the  filing  of  exhibits  or  copies  of 
papers  mentioned  in  the  bill.    Putnam  v.  New  Albany,  4  Biss.,  865. 

§  1209.  Allegations  in  bill  passed  over  in  answer  admitted.—  Material  allegations  well 
pleaded  in  the  bill,  aud  omitted  and  passed  over  in  the  answer,  are  conclusively  admitted* 
Gaboon  v.  Ring,  1  Cliff.,  692. 

§  1210.  If  the  answer  neither  admits  nor  denies  the  allegations  of  the  bill  they  must  be 
proved  on  final  hearing ;  but  upon  a  question  of  dissolution  of  an  injunction  they  are  to  be 
taken  to  be  true.    Young  v.  Grundy,  6  Cr.,  51. 

§  1211.  Signing  of  bill  —  Indorsement  by  coansel.— A  bill  not  sig^ned  is  demurrable 
therefor,  but  an  indorsement  by  counsel  is  a  sufficient  signature  within  the  rule.  Dwight  v. 
Humphreys,*  8  McL.,  104, 

§1212.  A  bill  in  equity,  filed  without  being  signed  by  the  plaintiff  or  his  counsel,  will  he 
ordered  to  be  taken  off  the  ffies,  because  it  cannot  be  received  under  the  sixteenth  rule  of  the 
federal  courts.    Roach  v,  Hulings,  6  Cr.  C.  C,  687. 

^  1218.  Bill  for  injanction  —  Oath  of  agent  to  —  Texas  practioe.—  Held,  in  Texas,  that  an 
oath  by  an  agent  of  plaintiff  to  a  bill  for  injunction  would  satisfy  the  statute.  In  re  Fend- 
ley,*  8  Am.  L.  Rec,  105. 

§  1214.  Motion  for  leave  to  file  bill  before  supreme  coart— A  motion  for  leave  to  file  a 
bill  before  the  supreme  court  is  usually  he^rd  ex  parte  except  in  peculiar  circumstances,  as 
when  a  bill  was  brought  against  the  president.     Georgia  v.  Grant,  6  Wall.,  241. 

§  1215.  Bill  to  enjoin  judgment  not  an  original  bill.— A  bill  to  enjoin  a  judgment  in  n 
United  States  circuit  court  is  not  considered  as  an  original  bill  between  the  same  parties,  as 
at  law,  but  as  growing  out  of,  and  as  auxiliary  to,  the  suit  at  law.  But  if  other  parties  are 
introduced  and  different  interests  involved,  it  is  to  that  extent  an  original  bill,  and  the  juris- 
diction of  the  federal  court  must  then  depend  on  the  citizenship  of  the  parties ;  and  one  of 
the  parties  must  be  a  citizen  of  the  state  where  the  suit  was  brought  Williams  t*.  Byrne, 
Hemp.,  472. 

g  1210.  Citizenship  of  the  parties.—  A  bill  in  equity  brought  in  the  federal  court  on  the 
ground  of  citizenship  of  the  parties  must  contain  clear  and  positive  averments  of  citizenship, 
as  this  is  a  jurisdictional  fact.    An  averment  of  residence  is  insufficient.    Hilliard  v.  Bre- 
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voort,*  4  McL.,  24;  Meserole  r.  Union  Paper  Collar  Co.,  6  Blatch.,  356;  Con  well  v.  White  Water 
Valley  Canal  Co.,  4  Bias.,  195. 

§  1217.  Where  the  jurisdiction  of  the  federal  court  depends  upon  the  citizenship  of  the  par- 
ties, such  citizenship  must  be  clearly  and  positively  set  otit  in  a  bill  in  equity,  and  ho  appear- 
ance, demurrer  or  answer  to  the  bill  will  waive  such  an  omission  in  it.  Speigle  v.  Meredith, 
4Bi8S..  120. 

§  1218.  An  allegation  of  citizenship  is  sufficiently  explicit  to  sustain  the  jurisdiction  of  the 
federal  courts  if  the  citizenship  disclosed  by  the  allegation  does  not  displace  that  jurisdiction. 
The  bill  muse  show  of  what  states  the  respective  parties  are  citizens.  Jones  v.  Andrews,  10 
Wall..  827. 

§  1219.  If  an  averment  necessary  to  give  the  court  jurisdiction,  having  been  omitted  in  the 
declaration,  appears  in  the  joinder  in  demurrer,  no  objection  having  been  made  by  defendant 
to  the  omission,  the  averment  as  made,  though  irregular,  is  sufficient.  Bradstreet  v,  Thomas^ 
12  Pet.,  69. 

§  1220.  The  grantor  is  a  necessary  party  in  a  suit  to  set  aside  an  alleged  fraudulent  con- 
veyance, and  his  citizenship  must  be  alleged  when  jurisdiction  depends  upon  this  ground. 
Gaylords  v.  Kelshaw,  1  Wall.,  81. 

§  1221.  Where  a  bill  in  equity  alleged  the  plaintiffs  to  be  citizens  of  the  United  States,  and 
this  is  not  denied  in  the  answer,  it  must  be  considered  as  admitted,  although  no  other  evi- 
dence of  citizenship  is  offered.     Webb  v.  Powers,  2  Woodb.  &  M.,  497. 

§  1222.  An  averment  in  a  bill  that  the  defendant  is  a  corporation  and  a  citizen  of  a  state 
named  is  a  sufficient  averment  of  citizenship  to  give  the  federal  courts  jurisdiction.  Coving- 
ton Drawbridge  Co.  v.  Shepherd,  21  How.,  112. 

§  1223.  Where  in  a  bill  in  equity  the  complainants  and  part  of  the  respondents  are  de- 
scribed as  of  one  state,  and  those  of  the  respondents,  on  whom  service  is  made,  and  who  ap- 
pear, as  of  the  state  where  the  suit  is  brought,  a  demurrer  to  the  bill  for  want  of  jurisdiction 
cannot  be  sustained.    Heriot  v.  Davis,  2  Woodb.  &  M.,  229. 

§  1224.  If  a  suit  is  brought  in  a  federal  court  against  a  corporation  it  must  be  made  to 
appear  that  the  corporation  was  brought  into  existence  by  the  law  of  some  state  other  than 
that  of  which  the  adverse  party  is  a  citizen.  Such  an  averment  is  usually  made  in  the  intro- 
duction or  stating  part  of  the  bill.  It  is  always  made  there  if  the  bill  is  formally  drafted. 
But  if  made  anywhere  in  the  pleadings  it  is  sufficient.     Muller  v.  Dows,  4  Otto,  444. 

§  1225.  Authority  of  corporations  to  contract  —  Allegations  as  to.— An  allegation  in  a 
bill  that  the  plaintiff,  a  corporation,  had  authority  to  enter  into  a  certain  contract  must  be 
assumed  to  mean  that  the  corporation  had  such  authority  by  virtue  of  the  law  of  its  being; 
and  such  allegation  makes  necessary  an  examination  of  the  statutes  under  which  the  cor- 
poration was  organized  and  by  which  its  powers  were  defined  and  limited.  W.  U.  TeL  Co. 
v.  U.  P.  R'y  Co.,  1  McC.  418. 

§  1226.  Bills  of  discovery.— An  allegation  in  a  bill  of  discovery  that  it  is  material  tor 
plaintiffs  to  have  the  discovery  is  not  necessary.    Heath  v,  Erie  R  Co.,  9  Blatch.,  316. 

§  1227.  A  bill  which  charges  a  fraud,  the  particulars  of  which  are  unknown  to  plaintiff » 
and  that  defendants  are  in  a  conspii*acy  to  perpetrate  the  fraud,  which  gives  all  the  particu- 
lars known  to  plaintiff,  and  which  upon  the  general  knowledge,  which  is  all  that  plaintiff  has 
been  able  to  discover,  calls  upon  the  defendants  to  answer  and  disclose  the  particular  facts  as 
to  a  certain  transaction  alleged  to  be  part  of  the  fraud,  includes  all  the  requirements  for  a. 
bill  of  discovery ;  and  the  complainant  will  not  be  required  to  set  out  the  particulars  of  a 
fraud  in  a  bill  which,  as  to  these  particulars,  is  a  bill  for  discovery.  Forbes  v.  Overby,*  4 
Hughes,  441. 

§  1228.  A  bill  seeking  discovery  as  to  defendant's  property  must  point  out  what  property 
is  inquired  about,  and  cannot  compel  a  detailed  answer  by  a  general  charge  that  defendant 
has  or  has  had  property.    Buerk  v.  Imhaueser,  10  Fed.  R.,  608. 

§  1229.  The  statute  of  Virginia  against  usury  provides  that  *'any  borrower  of  money  or 
goods  may  exhibit  a  bill  in  chancery  against  the  lenders  and  compel  them  to  discover,  on 
oath,  the  money  they  really  lent,  and  all  bargains,  contracts  or  shifts  which  shall  have  passed 
between  them  relative  to  such  loan  or  the  repayment  thereof,  and  the  interest  and  considera- 
tion of  the  same ;  and  if  thereupon  it  shall  appear  that  more  than  lawful  interest  was  reserved, 
the  lender  shall  be  obliged  to  accept  his  principal  money  without  interest  or  consideration* 
and  pay  costs,  but  shall  be  discharged  of  all  the  other  penalties  of  this  act."  The  complain- 
ants in  the  circuit  court  of  Alexandria  eounty,.  District  of  Columbia,  filed  a  bill  to  obtain  re* 
lief  under  the  statute  against  an  alleged  usurious  loan,  and  made  a  contingent  and  prospective 
offer  to  pay  the  principal  when  the  affairs  of  the  intestate  (the  borrower)  "would  admit  it;*' 
and  there  was  no  averment  that  the  complainants  were  unable  to  prove  the  facts  sought  from 
the  conscience  of  the  defendant  by  other  testimony.  Held,  that  the  bill  was  deficient  in  ma- 
terial averments,  essential  to  all  such  bills  of  discovery.    Brown  v,  Swann,  10  Pet,  497. 
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§  1230.  Fmnd. —  If  a  bill  charge  fraud  as  the  ground  of  relief  it  must  be  proved ;  and  the 
proof  of  other  facts,  though  included  in  the  charge,  and  sufficient,  under  some  circumstances> 
to  constitute  a  claim  to  relief  under  another  head  of  equity,  will  not  prevent  the  bill  from 
being  dismissed.     Fisher  v.  Boody,  1  Curt.,  206. 

.  §  1281.  A  bill  charging  falsehood  and  fraud  in  a  sale,  as  to  the  exaggerated  quantity  of 
timber  on  lands,  may  contain  enough  to  justify  setting  the  sale  aside  for  a  gross  mistake  in 
the  quantity,  without  setting  up  the  latter  as  a  specific  and  separate  cause ;  but  it  is  better  to 
have  such  cause  stated  independently,  in  order  to  give  clearer  notice  to  the  respondents  of 
what  may  be  contested.    Smith  v,  Babcock,  2  Woodb.  &  M.,  246. 

§  1282.  In  a  bill  in  equity  accusations  of  fraud  as  to  probate  accounts,  formally  settled 
thirty  years  before,  must  be  specific  and  point  out  the  items  alleged  to  be  false.  Badger  v. 
Badger,  3  Cliff.,  187. 

§  1288.  If  a  patent  of  certain  lands  is  sought  to  be  invalidated  on  the  ground  of  fraud  it  is 
not  enough  to  allege  that  the  patent  was  '*  fraudulently  **  obtained  by  means  of  "  false  proof y*^ 
but  the  bill  should  set  forth  the  substance,  at  least,  of  the  acts  constituting  the  fraud,  or  should 
state  wherein  the  proof  was  false.     United  States  v.  Tichenor,  12  Fed.  R.,  415. 

§  1284,  A  bill  to  set  aside  a  decree  on  the  ground  of  fraud  is  bad  upon  demurrer  if  it  doe» 
not  allege  that  the  complainant  was  ignorant  of  the  facts  constituting  the  fraud  pending  the 
original  suit;  that  he  could  not  by  due  diligence  have  made  them  known  to  the  court  at  that 
time;  and  that  he  could  not,  by  the  use  of  due  diligence,  have  pleaded  them  to  the  original 
suit     Pacific  R  R.  v.  Mo.  Pacific  R'y  Co.,  2  McC,  227. 

§  1285.  In  a  bill  to  set  aside  a  decree  on  the  ground  of  fraud  it  is  not  enough  to  set  forth  in 
general  terms  that  a  particular  transaction  was  fraudulent,  but  the  facts  constituting  the 
fraud  must  be  so  stated  that  the  court,  and  not  the  pleader,  may  determine  whether,  if  true, 
they  constitute  fraud;  and  an  intent  to  deceive  must  be  charged  either  by  express  averment 
or  by  such  words  as  necessarily  imply  such  intent.  Moreover,  allegations  of  fraud  must  never 
be  in  the  alternative.    Brooks  v.  0*Hara,  2  McC,  644. 

§  1288.  A  general  allegation  of  fraud  is  not  demurrable  if  the  bill  sets  out  that  the  defend- 
ants have  concealed  the  details  of  the  fraudulent  transactions,  because,  when  discovered,  such 
details  may  be  set  out  by  way  of  amendment,  and  until  then  the  general  allegation  may 
stand,  if  for  no  other  purpose,  as  a  foundation  for  such  amendment.  Northern  Pacific  R.  Co. 
V.  Kindred,  3  McC,  627. 

g  1287.  Where  a  bill  sets  forth  such  leading  facts  as  do  not  when  analyzed  show  a  case  of 
fraud  or  mistake,  allegations  or  averments  in  the  bill  that  there  was  fraud  or  mistake,  and 
the  expressions  **  fraudulently,"  *'  deceitfully,"  "  by  mistake,"  etc.,  interspersed  throughout  it, 
will  not  bring  the  case  within  equitable  jurisdiction,  even  on  a  demurrer  to  the  bill.  Mag* 
niac  V.  Thompson,  2  Wall.  Jr.,  209. 

§  1288.  In  a  bill  against  a  fraudulent  grantee  of  a  deceased  person  it  is  not  necessary  to- 
aver  a  deficiency  of  the  personal  estate  of  the  deceased ;  it  is  sufficient  to  aver  the  fraud  and 
the  waste  of  the  personal  assets  by  such  grantee,  who  was  also  a  personal  representative. 
.McLaughlin  v.  The  Bank  of  Potomac,  7  How.,  220, 

§  1289.  In  order  that  a  court  of  equity  will  open  and  review  accounts  which  are  barred  by 
the  statute  of  limitations,  the  bill  must  state  distinctly  the  particular  act  of  fraud,  misrepre- 
sentation and  concealment ;  must  specify  how,  when  and  in  what  manner  it  was  perpetrated  ^ 
the  charges  must  be  definite  and  reasonably  certain ;  if  a  mistake  is  alleged  it  must  be  stated 
with  precision  and  made  apparent,  so  that  the  court  may  rectify  it  with  a  feeling  of  certainty 
that  they  are  not  committing  another  and  perhaps  greater  mistake ;  and  especially  must  there 
be  distinct  averments  as  to  the  time  when  the  fraud,  mistake  and  concealment  or  misrepre- 
sentation was  discovered,  and  what  the  discovery  is,  so  that  the  court  may  clearly  see  whether, 
by  the  exorcise  of  ordinary  diligence,  the  discovery  might  not  have  been  made  before. 
Steams  v.  Page,  7  How.,  819. 

g  1240.  Patent  suits. —  The  fact  that  the  subject-matter  of  a  contract  sought  to  be  enforced 
is  a  patent-right  does  not  per  se  give  the  courts  of  the  United  States  jurisdiction,  and  a  bill 
filed  for  the  specific  performance  of  such  a  contract  must  contain  averments  to  show  that 
the  court  has  jurisdiction.     Burr  v,  Gregory,  2  Paine.  426.     See  Patents. 

§  1241.  The  general  allegation  in  a  bill  that  the  defendant  has  infringed  the  plaintiff's  let- 
ters patent,  without  setting  forth  a  description  of  the  patented  invention  and  the  infringing 
machine,  is  sufficient  to  put  the  defendant  upon  his  answer.  Turrell  v.  Cummerrer,*  8  Fish. 
Pat  Cas.,  462. 

§  1242.  A  bill  in  equity  purporting  to  be  brought  by  the  United  States  at  the  relation  of 
certain  persons,  but  signed  not  by  the  district  attorney,  but  by  counsel  for  the  plaintiffs,  and 
praying  that  certain  letters  patent  should  be  canceled,  is  bad  on  demurrer  for  want  of 
equity.    United  States  v.  West,  7  Blatch.,  424. 

g  1248.  A  plaintiff  in  a  bill  for  infringement,  claiiixi«}g  ^^^^  under  an  unrecorded  assign- 
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ment,  need  not  aver  the  recording,  but  may  leave  defendant  to  show  himself  a  bona  fide  pur- 
chaser without  notice.    Perry  v.  Corning,  7  Blatch.,  195. 

§  1244,  A  bill  for  an  injunction  against  the  infringement  of  a  patent  is  not  defective  be- 
cause it  fails  to  aver  that  plaintiff  marked  the  articles  sold  under  the  patent,  as  required  by 
statute.     Goodyear  v.  Allen,  6  Blatch.,  88. 

§  1245.  A  bill  in  equity  upon  a  patent  is  sufficient  if  it  aver  title  to  the  patent  to  be  in  the 
plaintiff,  though  the  deduction  of  title  is  not  given.    Nourse  t;.  Allen,  4  Blatch..  376. 

g  1246.  A  licensee  of  a  patent,  who  is  immediately  injured  by  infringement,  is  properly 
joined  as  plaintiff  with  the  owner  of  the  legal  title  in  an  equity  suit  for  the  infringement; 
and  he,  not  the  legal  owner,  is  the  proper  party  to  verify  the  bilL  (xoodyear  v,  Allyn,*  8  Fish. 
Pat.  Gas.,  874. 

g  1247.  An  allegation  that  the  plaintiff  marked,  as  required  by  statute,  the  articles  sold 
under  the  patent  sued,  is  not  necessary  when  an  injunction  is  sought  and  not  damages.  It  is 
questionable  whether  the  statute  applies  to  equity  suits  at  alL    Ibid, 

%  1248.  Where  a  bill  in  equity  alleged  that  one  of  the  several  defendants  contracted  to 
transfer  a  patent  (not  then  ootained)  for  a  machine,  and  that,  after  it  was  obtained,  he  re- 
fused to  do  so ;  and  that  the  other  defendants,  knowing  these  facts,  bought  machines  of  him, 
it  was  held  that,  as  the  suit  could  be  maintained  against  him  alone,  the  fact  that  some  of  the 
other  defendants  were  citizens  of  the  same  state  with  the  plaintiffs  was  not  fatal  to  the  juris- 
diction.    Nesmith  v.  Calvert,  1  Woodb.  &  M.,  84. 

§  1249.  On  an  application  for  an  injunction  to  restrain  the  infringement  of  a  patent-right, 
it  should  be  stated  in  the  bill,  or  by  affidavit,  that  the  complainant  is  the  inventor ;  and  the 
bill  must  be  sworn  to ;  it  is  not  sufficient  that  he  swore  to  this  fact  when  he  obtained  his 
patent.     Sullivan  v.  Rediield,  1  Paine,  441. 

§  1250.  Where  a  bill  is  filed  to  enjoin  the  defendant  from  running  a  machine,  in  violation 
of  the  right  of  the  assignee  of  the  patent,  and  the  defendant  sets  up  a  license  which  the 
complainant  alleges  has  been  abandoned,  but  no  such  statement  is  made  in  the  bill,  proof  of 
abandonment  cannot  be  received.     Wilson  v.  Stolley,  4  McL.,  275. 

§  1251.  Notice  of  an  asserted  frand  mnst  be  charged  directly.— A  bill  charged  notice  of 
an  asserted  fraud  against  one  of  the  defendants  in  general  terms,  to  wit:  **  that  the  defendant 
then  and  there  well  knowing  all  and  singular  the  premises,"  etc.  Held,  that  t6e  bill  should 
be  amended  so  as  to  charge  notice  more  directly.     Wood  v.  Mann,  1  Sumn.,  506. 

§  1252.  Codicils  must  be  set  out  in  bill  as  well  as  the  will,  or  thej  cannot  be  given  in 
evidence. —  A  bill  in  equity  by  executors,  to  recover  certain  property  wrongfully  witiiheld 
by  defendant,  set  up  a  will  without  codicils.  The  proofs  offered,  as  well  as  the  title  of  the 
plaintiffs  as  executors,  rested  chiefly  upon  certain  codicils  which  were  offered  in  evidence. 
Held,  the  court  could  not  proceed  with  the  case,  as  the  proofs  offered  were  inadmissible,  not 
being  in  support  of  or  in  contradiction  to  any  allegations  of  the  pleadings.  The  codicils 
should  have  been  fully  set  out  in  the  bill ;  and  one  which  had  been  revoked  and  so  not  pro- 
bated, either  must  be  set  out  in  the  bill,  if  it  were  to  be  used,  or  its  existence  must  be  alleged 
and  defendant  called  on  to  produce  it.     Langdon  v,  Goddard,*  2  Story,  367. 

§  1258.  A  bin  in  equity  to  foreclose  a  mortgage  of  an  insolvent  corporation  need  not  al- 
lege a  demand  of  payment  of  the  bonds  at  the  designated  place  of  payment.  Shaw  v.  Bill,  5 
Otto,  10. 

§  1254.  Bill  to  reform  instrnment  —  Mistake  of  law.—  It  is  not  sufficient,  in  a  bill  to  re- 
form a  written  agreement,  fpr  plaintiff  to  allege  that  he  had  believed  the  legal  effect  of  a 
certain  clause  in  the  agreement  to  be  what  he  alleges  the  agreement  really  was,  the  mistake 
so  alleged  being  one  of  law  and  not  of  fact,     ^doover  v.  Reilly,  2  Abb.,  471. 

§  1255.  Bill  to  set  aside  deed  for  want  of  consideration  —  Fatal  allegation.— An  aver- 
ment in  a  bill  to  set  aside  a  deed  for  want  of  consideration,  that  the  deed  was  thus  made  to 
protect  the  complainant  from  the  result  of  a  then  pending  suit  (to  wit,  slander),  is  fatal  to  it, 
and  the  complainant  will  be  left  to  the  consequences  of  his  own  act.  Fletcher  v.  Fletcher,*  2 
MacArth.,  88. 

§  1256.  An  injunction  to  restrain  the  prosecution  of  a  suit  at  law  may  be  granted  al- 
though no  discovery  is  asked  in  the  bill,  and  if  granted  it  need  not  be  upon  terms  that  the 
defendants  at  law  submit  to  a  judgment  with  costs,  although  the  rule  may  be  such  in  Eng- 
land.    Lawrence  u  Bowman,  McAl.,  419. 

§  1257.  Former  suit  as  estoppel  —  Bill  must  aver  Judgment.— If  complainants  wish  to 
bring  up  a  former  suit  between  the  same  parties  as  matter  of  estoppel  the  bill  must  aver  tlie 
judgment,  as  every  material  fact  upon  either  side  must  be  set  up  in  the  pleadings ;  allegations 
being  as  necessary  as  proofs.     Blandy  v,  Griffith,*  3  Fish.  Pat.  Gas.,  609. 

§  1258.  Matter  of  defense  need  not  be  averred  in  bill.—  A  deed  of  trust  providini^  for 
foreclosure  upon  default  in  Little  Rock  water  bonds,  '*  provided  the  default  is  not  caused  by 
the  city  of  Little  Bock,"  does  not  necessitate  an  averment  in  a  bill  to  foreclose  that  the  fail- 

720 


BILL.    CROSS-BILL.  g(J  1259-1271. 

» 
ure  to  pay  was  not  by  fault  of  Little  Bock,  as  that  is  matter  of  defense.    Water  Works  Ck>. 
r.  Barret,  18  Otto,  516. 

g  1259.  Bill  to  set  aside  decree  of  conrt  ^  Particnlar  allegratlons  of  fk*and  necessary.— 
A  bill  in  equity  to  set  aside  a  decree  of  a  court  of  competent  jurisdiction  must  not  be  con- 
fined to  general  allegations  of  fraud,  but  full  particulars  of  fraudulent  acts  and  parties  must 
be  given.  A  bill  to  set  aside  a  decree  of  a  federal  district  court  confirming  a  land  patent 
seTenteen  years  before,  dismissed  on  demurrer  for  failure  to  comply  with  this  rule.  United 
States  V,  Atlterton,  12  Otto,  372. 

§1260.  Bill  by  assignee  in  bankruptcy,  irlieii  treated  as  bill  In  equity.— Where  the 
pleading  filed  by  an  assignee  in  bankruptcy  is  appropriate  in  form  for  a  petition  in  the  bank- 
rupt suit,  but  is  equally  good  in  substance  as  a  bill  in  equity,  and  all  irregularities  are  waived, 
the  case  may  be  treated  as  a  suit  in  equity  and  may  be  brought  to  the  supreme  court  by  ap- 
peal.    Milner  v.  Meek,  5  Otto,  252. 

g  1201.  Tlie  statute  of  limitations  cannot  be  avoided  by  general  averments  of  fraud 
and  concealment  in  a  bill.  The  particular  acts  of  fraud  or  concealment  as  well  as  the  time 
when  discovered  must  be  set  forth  in  distinct  averments,  to  enable  the  court  to  see  whether 
the  discovery  might  not  have  been  before  made  by  the  exercise  of  due  diligence.  Beaubien 
V.  Beaubien,  23  How.,  190. 

g  1262.  *When  a  bill  seeks  to  enforce  a  merely  legal  title,  for  wliieli  there  is  adequate 
remedy  at  laiv  by  action  of  ejectment,  the  bill  will  be  dismissed  by  the  court  sua  sponte,  if 
the  defect  is  not  brought  up  by  demurrer,  plea  or  answer,  nor  is  suggested  by  counsel.  Lewis 
f.  Cocks,  23  Wall.,  466. 

%  1263.  If  a  bill  avers  that  the  defendant  collected  certain  judgments  and  holds  the  money 
for  the  use  of  the  complainant,  there  is  a  complete  remedy  at  law.  It  cannot  be  called  a  bill 
for  discovery,  and  the  aid  of  a  court  of  equity  is  not  needed.  French  t?.  Hay,  22  Wall.,  231. 
§  1264.  Misjoinder  of  plaintiffs  — Dismissed  without  prejudice.— A  bill  demurred  to  on 
three  grounds,  and  held  to  be  defective  on  one  ground,  to  wit,  misjoinder  of  plaintiffs,  can- 
not be  dismissed  generally,  as  the  decree  would  not  show  upon  which  ground  it  was  dismissed, 
and  it  might,  therefore,  be  pleaded  in  bar  to  a  new  suit  brought  by  one  of  the  misjoined  parties. 
The  dismissal  should  be  without  prejudice,  or  the  decree  should  state  that  the  dismissal  was 
for  misjoinder.    House  v.  Muller,  22  Wall.,  42. 

g  1265.  Deed  signed  by  feme  covert  under  compulsion  —  Bill  for  relief— Statute  of 
limitations. —  A  bill  asking  relief  on  the  ground  that  the  complainant  signed  a  deed  for  land 
under  compulsion  cannot  be  demurred  to  as  showing  a  bar  by  limitations,  if  the  bill  avers  that 
the  complainant  was  a  feme  covert  from  the  time  she  parted  with  possession  until  within 
three  years  of  filing;  the  bill.    Ibid. 

^  1266.  No  relief  can  be  claimed  unless  supported  by  allegations.— A  complainant  in 
equity  can  make  no  claim  for  relief  upon  the  argument  unless  such  claim  is  supported  by 
allegations  in  the  bill,  for  recovery  must  be  had  upon  the  case  made  by  the  pleadings  or  not 
at  all.     Grosholz  r.  Newman,  21  Wall.,  481. 

^  1267.  Facts,  not  law,  to  be  stated.—  A  bill  to  set  aside  conveyances  made  by  a  bankrupt 
before  his  bankruptcy  ought  not  to  set  out  the  sections  of  the  bankrupt  law  under  which 
the  plaintiff  claims  relief,  for  a  bill  should  state  facts  and  not  law.  Pratt  v.  Curtis,  2 
Low.,  »7. 

§  1268.  Waiver  of  penalties.—  In  a  bill  to  restrain  inft*ingement  of  a  copyright  the  fact 
that  the  bill  does  not  waive  the  forfeitures  and  penalties  provided  by  statute  for  such  infringe- 
ment is  not  ground  for  demurrer.    Farmer  v,  Calvert,  etc.,  Co.,  1  Flip.,  228. 

g  1269.  Title  of  executor—  Allegation  of  capacity,  when  mere  matter  of  inducement.— 
A  bill  in  equity  alleged  that  the  plaintiff  held  certain  property  as  executor,  and  it  appeared 
upon  proof  that  he  held  as  surviving  partner.  It  was  not  material  to  the  case  how  the  prop- 
erty came  into  plaintiff's  hands.  Held,  the  allegation  of  plaintiff's  capacity  was  mere  in- 
ducement, and  a  disproof  of  it  would  not  therefore  cause  the  bill  to  fail.  McCay  v.  Lamar, 
12  Fed.  R.,  867. 

g  1270.  Sequestration  of  property,  snlBclency  of  allegation  as  to  amount  of.— In  a  bill 
ai^inst  a  corporation  by  a  judgment  creditor  for  a  sequestration  of  itd  property,  it  is  a  suffi- 
cient allegation  of  the  value  of  the  defendant's  property  to  allege  that  it  is  more  than  suffi- 
cient to  pay  plaintiff's  debt.     Winans  v.  McKean  R.  R.  &  N.  Co.,  6  Blatch.,  215. 

g  1271.  illegal  subscription  subsequently  ratilied  — Ratification  should  be  set  out— 
EflTe^t  of  issue  tendered  thereon  by  answer. —  Where  a  subscription  of  a  city  to  railroad  stock 
is  illegal,  but  is  subsequently  ratified  by  act  of  legislature,  an  averment  of  such  ratification 
should  be  set  out  in  a  bill  to  enforce  payment  of  the  subscription;  but  if  such  ratification  is 
not  set  out  and  there  is  no  demurrer  to  the  bill,  but  the  answer  sets  out  the  ratification,  and 
ioBVLO  is  taken  on  it  in  the  replication,  that  will  supply  the  defect  in  the  bill.  Putnam  v.  New 
AltM&ny*  4  Biss.,  865. 
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§  1272.  Lex  loci  contractus  to  be  averred  in  bilL—Io  a  suit  brought  on  a  debt  contracted 
in  a  foreign  country,  the  lex  loci  contractus  governing  the  case  should  be  averred  in  the  bill 
Vose  V.  PhiJbrook,  8  Story,  835. 

§  1278.  Bill  dismissed  where  pleadings  shovrthat  plaintiff  has  no  standing  in  court.— 
If  the  complainant  by  his  bill,  or  respondent  by  his  plea,  set  forth  facts  from  which  it  appears 
that  the  complainant,  by  the  statutes  of  the  state,  has  no  standing  in  court,  and  for  the  sake 
of  repose  and  the  common  good  of  society  is  not  permitted  to  sue  his  adversary,  it  is  the 
rule  of  the  court  to  dismiss  the  bill.     Harpending  v.  The  Dutch  Church,  16  Pet.,  455. 

§  1274.  A  bill  asliing  relief  from  usury  will  not  be  entertained  if  it  does  not  aver  readi- 
ness to  pay  principal  and  interest.    Stanley  v.  Gadsby,  10  Pet,  521. 

§  1275.  A  bill  in  equity  to  enjoin  a  Judgmental  law  is  not  to  be  considered  as  an  origi- 
nal bill,  and  therefore  it  is  not  necessary  in  a  court  of  limited  jurisdiction  to  make  other 
parties,  if  the  introduction  of  those  parties  should  create  a  doubt  as  to  the  jurisdiction  of  the 
court.    Si  rams  v,  Guthrie,  9  Or.,  19. 

§  1276.  Confessions  of  defendant  need  not  be  charged  in  bil!.— The  confessions,  con- 
versations and  admissions  of  the  defendant  need  not  be  expressly  charged  in  a  bill  in  equity 
in  order  to  entitle  the  plaintiff  to  use  them  in  proof  of  facts  charged,  and  iu  issue  therein. 
Smith  V,  Bumham,  2  Sumu.,  612. 

g  1277.  Insolvency —  A  bill  to  charge  the  execntors  of  a  deceased  partner  with  a  part- 
nership debt,  where  the  other  partner  survives,  must  express  an  insolvency  of  the  survivor. 
Reimsdyk  v.  Kane,  1  Gall.,  871. 

§  1278.  In  a  bill  of  discovery  to  aid  a  prosecntion  at  lair,  the  bill  should  aver  the  ma- 
teiiality  of  the  facts  and  that  they  can  only  be  proved  by  the  oath  of  the  defendant.  Bell  u. 
Pomeroy,  4  McL.,  57. 

§  1279.  Injunclion,  general  allegation  of  injury  to  property  InsnfDeient  to  obtain.— 
Where  the  complainant  iu  an  injunction  bill,  to  restrain  the  erection  of  ceitain  dams  in  a 
river,  alleged  generally  that  he  would  be  injured  in  his  property  by  the  construction  of  said 
dams,  and  on  this  ground  prayed  an  injunction,  but  failed  to  show  how  he  would  be  injured, 
he  was  held  not  to  be  entitled  to  the  process  of  injunction.  Spooner  v.  McConnell,  1  McL., 
837. 

§  1280.  Bill  to  enjoin  Jadgment  at  law  dismissed  for  lack  of  necessary  allegations.— 
Where  a  bill  in  chancery  was  filed  for  the  purpose  of  enjoining  a  judgment  at  law  obtained 
upon  a  promissory  note,  and  the  bill  did  not  allege  that  adequate  relief  could  not  be  had  at 
law,  and  did  not  contain  any  charges  of  fraud ;  neither  did  it  aver  that  it  was  owing  to  the 
contrivance  or  unfairness  of  the  defendant  that  an  adequate  remedy  could  not  be  had  at 
law,  nor  did  it  show  the  necessity  of  interference  by  a  court  of  equity  to  obtain  a  discovery, 
the  bill  must  be  dismissed.     Hungerford  v,  Sigersou,  20  How.,  156. 

§  1281.  Assignment  of  judgment  — Allegation  of  release  improperly  recorded.— Where 
a  judgment,  which  had  been  recorded  under  the  laws  of  Louisiana,  and  thus  made  equivalent 
to  a  mortgage  at  law  upon  the  property  of  the  debtor,  was  assigned,  it  was  not  necessary  for 
the  assignee,  who  was  defending  himself  in  chancery  by  claiming  under  the  assignment,  to 
notice  in  his  pleading  an  allegation  in  the  bill  that  a  release  of  the  judgment  was  improperly 
entered  upon  the  record.  His  assignment  was  not  charged  as  fraudulent  Stockton  v.  Ford, 
11  How..  232. 

§  1282.  Bill  to  restrain  collection  of  purchase  money— Charge  of  f^and,  when  neecs- 
Barj  —  Insolvency. —  A  bill  in  chancery,  filed  by  the  purchaser  of  land  against  his  vendor  to 
restrain  the  collection  of  the  purchase  money  upon  the  two  grounds  of  want  of  title  in  tlie 
vendor  and  his  subsequent  insolvency,  without  charging  fraud  or  misrepresentation,  cannot 
be  sustained.    Pat  ton  v.  Taylor,  7  How.,  182. 

§  1288.  Objection. to  misjoinder  or  non-Joinder  cannot  be  taken  for  first  time  at  bear- 
ing.—  When  a  complainant  omits  to  bring  before  the  court  persons  who  are  necessary 
parties,  but  the  objection  does  not  appear  on  the  face  of  the  bill,  the  proper  mode  to  take  ad- 
vantage of  it  is  by  plea  and  answer.  The  objection  of  misjoinder  of  complainants  should 
be  taken  either  by  demurrer  or  on  the  answer  of  the  defendants.  It  is  too  late  to  ar|^  a 
formal  objection  of  the  kind  for  the  first  time  at  the  hearing.  Story  v,  Livingston,  18  Pet., 
359. 

§  12S4.  Loss  of  instrument  as  ground  for  relief —Affidavit  of  loss  must  be  annexei 
to  bill. —  If,  in  a  case  where  the  loss  of  a  deed  or  other  instrument  is  made  the  ground  for 
coming  into  a  court  of  equity  for  discovery  and  relief,  an  affidavit  of  its  loss  mu^t  be  made  and 
annexed  to  the  bill,  and  the  absence  of  such  affidavit  is  good  cause  for  demurrer  to  the  bill, 
yet,  if  the  party  charged  by  the  bill  failed  to  demur  for  that  cause,  but  answered  over  to  the 
bill,  or  permitted  it  to  be  taken  for  confessed  by  default  against  him,  it  seems  that  the  ab- 
sence .of  the  affidavit  is  not  a  sufficient  cause  for  the  reversal  of  the  decree,  Pindlay  v, 
Hinde,  IPet^,  241. 
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§  1285.  Prayer.^  Under  the  general  prayer  in  a  bill  in  chancery,  other  relief  than  that  par- 
ticularly prayed  for  may  be  granted,  if  agreeable  to  the  case  made  by  the  bill,  but  not  other- 
wise.   English  17.  Foxhall,  2  Pet.»  505. 

§  1286.  Under  a  prayer  for  general  relief  in  a  bill  in  chancery,  the  court  will  grant  such  re- 
lief only  as  th&  case  stated  in  the  bill  and  the  proof  justify.  Hobson  v,  M* Arthur,  16  Pet.,  183. 
§  1287.  No  relief  can  be  granted  under  a  general  prayer  except  such  as  is  agreeable  to  the 
case  made  by  the  bill ;  but  if  the  objects  of  the  bill  can  be  seen,  relief  will  be  granted  undei' 
such  prayer  in  spite  of  a  want  of  absolute  directness  and  distinctness  in  the  allegations  and 
interrogatories.    Texas  v.  Harden  berg,  10  Wall.,  68. 

§  1*288.  A  prayer  for  general  relief  is  a  prayer  for  any  relief  the  court  .can  give,  except  in- 
junction, upon  the  facts  averred  in  the  bill.     Railroad  Co.  v.  Macomb,  2  Fedr  R.,  18. 

§  1289.  If  the  plaintiff  mistakes  the  relief  to  which  he  is  entitled  in  his  special  prayer, 
the  court  may  yet  afford  him  the  relief  to  which  he  has  a  right  under  the  prayer  of  general 
relief,  provided  it  is  such  relief  as  is  agreeable  to  the  case  made  by  the  bill.  Moore  v.  Mitch- 
ell, 2  Woods,  4Ba 

g  1290.  Where  the  bill  seeks  to  correct  a  mistake  and  reform  an  instrument  the  allegations 
must  be  most  particular,  and  the  bill  must  conclude  with  a  prayer  for  a  correction  of  the 
mistake  and  a  decree  according  to  the  reformed  instrument.  United  States  v.  Munroe,  5 
Mason,  573. 

§  1291.  An  account  of  profits  may  be  decreed  to  the  owner  of  a  copyright  as  incidental  to 
the  relief  by  injunction,  but  it  must  be  prayed  for  in  the  bill.  Stevens  v.  Cady,  2  Curt.,  200. 
§  1292.  A  court  of  equity  cannot  act  on  a  case  which  is  not  fairly  made  out  by  the  bill  and 
answer.  But  it  is  not  necessary  that  these  should  point  out  in  detail  the  means  which  the 
court  shall  adopt  in  giving  relief.  Under  the  general  prayer  for  relief  the  court  will  often 
extend  relief  beyond  the  specific  prayer,  and  not  exactly  in  accordance  with  it.  Walden  is. 
Bodley,  14  Pet.,  156. 

§  1S98.  Interrogatories.—  Under  the  fortieth  rule  of  the  federal  practice  the  defendant  is 
not  bound  to  answer  unless  special  interrogatories  be  put  in  the  bill.  Such  a  bill  is  clearly 
demurrable.    Tread  well  v,  Cleaveland,  8  McL.,  283. 

S  1294.  A  bill  requiring  an  answer  must,  under  the  rules  of  the  United  States  supreme 
court,  contain  interrogatories.    Wilson  v,  Stolley,  4  McL.,  372. 

§  129o.  Where  discovery  is  the  objefct,  or  the  principal  object,  distinct  interrogatories  should 
be  aflSxed  to  the  bill.    Parsons  v,  Cumming,*  1  Woods,  468. 

§  1296.  Under  the  ninety-third  equity  rule,  rendering  it  unnecessary  to  interrogate  a  de- 
fendant specially  to  obtain  a  discovery,  a  bill  may  be  a  bill  for  a  discovery  without  an  allega- 
tion that  a  discovery  is  necessary,  or  special  interrogatories,  and  complainant  may  have  an 
answer  under  oath  under  his  prayer.    Perry  v.  Corning,  6  Blatch.,  184. 

§  1297.  Interrogatories  by  plaintiff  are  not  framed  upon  the  theory  that  every  thing  appear- 
ing in  the  bill  is  true,  strictly  and  in  detail.  The  possibility  of  plaintiff's  misinformation  may 
be  taken  into  account.  Interrogatories  are  proper  if  they  touch  with  sufficient  directness  the 
subject-matter  of  the  suit    Railroad  Co.  v.  Macomb,  2  Fed.  R.,  18. 

g  1298.  Where  the  question  of  notice  is  material,  and  the  bill  charges  the  defendant  with 
notice,  be  is  bound  to  answer  without  a  special  interrogatory.  He  is  not  bound  to  answer 
irrelevant  interrogatories.    Mechanics'  Bank  of  Alexandria  v,  Lynn,  1  Pet.,  876. 

g  1299.  Laches. —  A  complainant  seeking  to  enforce  a  stale  claim  in  equity  should  set  forth 
in  his  bill  what  were  the  impediments  to  an  earlier  prosecution  of  his  claim  ;  how  he  came 
to  be  80  long  ignorant  of  his  rights,  and  the  means  used  by  the  respondent  to  fraudulently 
keep  bim  in  ignorance;  and  how  and  when  he  first  came  to  a  knowledge  of  the  matters  al- 
leged in  his  bill    Badger  v.  Badger,  2  Wall,  87.    See  Limitations. 

§  1800.  A  bill  for  an  account,  after  a  great  lapse  of  time,  should  state  the  reason  why  it 
mras  not  brought  sooner,  so  as  to  repel  the  presumption  of  laches.  If  the  case  turns  upon 
fraud,  mistake  or  concealment,  it  should  be  stated  what  this  was,  and  how  brought  about. 
The  charges  must  be  reasonable,  definite  and  certain  as  to  time  and  occasion  and  subject-mat- 
ter. Especially  must  there  be  distinct  averments  as  to  when  and  how  the  fraud,  etc.,  was 
discovered ;  for  if  by  ordinary  diligence  the  discovery  might  have  been  before  made,  the  bill 
has  no  standing  on  account  of  laches.    Stearns  v.  Page,*  1  Story,  204. 

§  1801.  The  question  whether  or  not  a  bill  is  bad  for  laches  depends  upon  the  circumstances 
of  the  casK  A  bill  is  not  defective  in  this  respect  which  charges  a  fraud  committed  ten 
years  previously,  but  only  discovered  by  plaintiff  within  a  year.    Forbes  v.  Overby,*  4  Hughes, 

441. 

g  ]  802.  A  delay  of  five  years  in  bringing  a  bill  to  vacate  a  decree  in  a  former  suit  on  ao- 
coont  of  fraud  must  be  satisfactorily  explained,  and  the  time  when  knowledge  of  the  fraud 
discovered  set  forth.    Harwood  v.  Railroad  Co.,  17  Wall.,  78. 
§  1808.  If  a  bill  to  rescind  a  deed  is  filed  after  a  considerable  lapse  of  time,  and  the  exer- 
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else  by  the  plaintiff  of  the  powers  of  an  owner  over  tbo  property,  so  as  to  chanjce  its  charac- 
ter or  value  materially,  the  bill  must  state  sufficient  reasons  for  the  delay,  and  those  reasons 
must  be  made  out  in  the  proof.     Fisher  v,  Boody,  1  Curt.,  206. 

§  1304.  Though  lapse  of  time  be  not  pleaded  as  a  bar,  the  judgment  of  the  court  will  be 
influenced  by  delay,  not  accounted  for,  when  the  bill  seeks  to  rescind  a  sale.     Ibid. 

§  1305.  Multifarioasness. —  A  bill  cannot  be  sustained  in  equity  which  is  multifarious  and 
embraces  distinct  matters,  affecting  distinct  parties,  who  have  no  common  interest  In  the  dis- 
tinct matters.    West  v,  Randall,  2  Mason,  181. 

§  1803.  By  multifariousness  is  meant  improperly  joining  in  one  bill  independent  matters 
and  thereby  confounding  them,  as  by  uniting  distinct  and  unconnected  matters  against  one 
defendant,  or  by  flemanding  several  such  matters  against  several  defendants  in  the  same 
bill.  A  prayer  for  alternative  relief ,  however,  never  makes  a  bill  multifarious.  Kilgour  v. 
New  Orleans  Gas  Light  Co.,  2  Woods,  144;  Haines  v.  Carpenter,  1  Woods,  262. 

§  1307.  A  bill  is  not  multifarious  where  it  does  not  unite  titles  which  have  no  analogy  to 
each  other,  whereby  the  defendant's  litigation  and  costs  are  increased.  Turner  v.  The  Ameri- 
can Baptist  Missionary  Union,  5  McL.,  344. 

§  1308.  Two  inconsistent  causes  for  relief  must  not  be  united  in  a  single  bill,  although  a  bill 
may  be  framed  with  a  double  aspect  and  alternative  relief  be  demanded,  if  neither  relief  is 
inconsistent  with  a  state  of  facts  conceded  by  the  bill.  Wilkinson  v.  Dobbie,  12  Blatch.,  298. 
'  §  1309.  Equity  permits  the  joinder  of  several  causes  of  action  in  one  bill,  provided  such 
joinder  does  not  embarrass  the  defendant  or  introduce  unnecessary  confusion  into  the  cause. 
Herman  Patent  Mfg.  Co.  v.  Brooklyn  City  R.  R.  Co.,  15  Blatch.,  444. 

§  1310.  There  is  no  absolute  rule  on  the  subject  of  multifariousness  of  a  bill  in  equity.  The 
decisions  are  contradictory,  and  each  case  depends  chiefly  on  its  own  facts.  McLean  v.  lAfay- 
ette  Bank,  8  McL.,  415. 

§  1311.  Courts  of  equity  do  not  allow  a  multifarious  bill  as  a  remedy  for  a  multiplicity  of 
suits,  and  a  bill  which  unites  a  controversy  as  to  the  validity  of  certain  bequests  in  a  will  with 
a  claim  of  the  heirs  of  the  husband  of  the  testatrix  to  the  property  as  not  passing  by  the  will, 
and  with  a  suit  of  a  creditor  of  the  succession  to  recover  judgment  against  the  estate,  and 
with  a  demand  for  an  executor's  account,  is  multifarious.     Haines  v.  Carpenter,  1  Woods,  262. 

§  1312.  A  bill  which  by  the  accepted  canons  of  equitv  pleading  would  be  bad  on  demurrer 
for  multifariousness,  both  as  to  subjects  and  parties,  cannot  be  objected  to  on  that  account, 
if  these  defects  arise  from  conformity  with  an  act  of  congress  directing  such  a  bill  to  be  filed 
in  a  federal  court.    United  States  v.  Union  Pacific  R.  Co.,  8  Otto,  569. 

§  1313.  Several  defendants  who  have  no  connection  with  each  other  in  interest,  in  estate 
or  in  contract,  and  against  whom,  jointly,  the  plaintiffs  have  no  cause  of  suit,  either  at  law^ 
or  in  equity,  cannot  be  joined  in  one  bill.     United  States  v,  Alexander,  4  Cr.  C.  C,  311. 

§  1314.  A  bill  which  seeks  to  have  the  purchase  by  which  the  defendant  became  possessed 
of  an  estate  per  autre  vie  set  aside,  and  also  to  have  him  charged  with  certain  taxes  on  the 
estate,  is  not  multifarious,  but  alternative,  and  is  an  ordinary  form  of  pleading  necessary  for 
economy  in  litigation.     Elliot  v,  Lamon,*  1  MacArth.,  647. 

§  1315.  Bill  in  equity  by  several  distributees  against  administrator  to  enforce  foreign  decree 
for  their  several  shares  is  not  multifarious.     Shields  v.  Thomas,  18  How.,  258. 

§  1316.  A  bill  filed  against  the  executors  of  an  estate  and  all  those  who  purchased  from 
them  is  not,  upon  that  ground  alone,  multifarious.    Gaines  v.  Chew,  2  How.,  619. 

g  1317.  A  bill  in  equity  to  adjudge  the  plaintiff  to  have  the  equitable  title  to  certain  l&nd, 
and  also  that  a  certain  person  in  possession  of  the  land  be  made  party  defendant  to  the  bill, 
be  compelled  to  disclose  the  nature  of  his  claim  to  such  land,  and  to  account  for  th^  rents  and 
profits  thereof,  is  multifarious.    Coper  v.  Flesher,  1  Bond,  440. 

§  1318.  A  bill  by  a  railroad,  joining  the  various  counties  through  which  the  road  runs  as 
parties  defendant,  to  restrain  them  from  selling,  for  non-payment  of  taxes,  certain  land  claimed 
by  the  complainant,  is  not  multifarious  if  the  question  on  which  the  case  turns  is  common 
to  all,  and  the  counties  are  in  fact  the  agencies  of  the  state  as  to  that  part  of  the  taxes  \v-hi<:h 
they  must  pay  into  the  state  treasury.    Union  Pac.  R.  Co.  v.  McShane,  3  Dill.,  808. 

§  1319.  Where  a  suit  in  equity  was  brought  against  a  company  which  was  alleged  to  be 
the  fraudulent  transferee  of  another  company,  on  the  property  of  which  the  plaintiff  claimed. 
a  lien,  joining  such  transferring  company  and  asking  for  a  decree  to  establish  such  lien,  for 
an  injunction  against  further  sale,  and  for  a  moneyed  judgment,  it  was  held  ibat  the  pre^- 
dent  of  the  transferring  company  was  not  a  proper  party,  and  that  the  bill  as  against  tlie  two 
companies  was  not  multifarious.     Hibemia  Ins.  Co.  v.  St.  XjOuIs,  etc.,  Co.,  10  Fed.  R.«  596. 

§  1320.  When  a  bill  sets  out  one  general  conspiracy  to  defraud  the  complainant  it  is  not 
multifarious  because  it  charges  numerous  distinct  transactions,  if  each  of  these  is  embraced 
in  the  general  scope  of  the  conspiracy.     Noi-thern  Pacific  R.  R.  Ca  v.  Kindred,  3  McC,  627. 

§  1321.  Where  certain  land  is  held  by  numerous  defendants,  claiming  distinct  ctnd  sepa- 
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rate  parcels  by  a  similar  title,  and  threatening  distinct  actions  for  injuries  to  their  respective 
pareds,  a  bill  brought  against  such  numerous  defendants  to  quiet  title,  being  in  the  nature  of 
a  bill  of  peace,  is  not  multifarious  on  account  of  the  joinder  of  such  defendants.  Central  Pa* 
cific  R.  R.  Co.  V.  Dyer,  1  Saw.,  641. 

§  1822.  A  bill  to  restrain  infringement  of  a  patent  is  not  bad  for  multifariousness  because 
the  article  made  by  the  defendants  infringes  two  patents  of  the  plaintiffs,  if  both  are  used  in 
the  manufacture  of  one  thing,  nor  because  the  plaintiff  is  assignee  of  both  patents,  and  one 
patent  is  assigned  for  the  Pacific  coast  and  the  other  for  the  state  of  California  only.  Gilles- 
pie V.  Cummings,  8  Saw.,  250. 

§  1823.  A  bill  against  an  administrator  charging  fraud,  and  seeking  among  other  things  to 
open  settlements  with  the  probate  court,  and  also  to  cancel  a  receipt  given  by  the  complain- 
ant to  the  defendant,  is  not  multifarious,  if  the  only  object  of  the  bill  is  to  determine  the 
condition  of  an  estate  and  compel  an  account  by  the  administrator.  Payne  v.  Hook,  7  Wall., 
425. 

g  1824.  A  bill  to  collect  assessments,  charged  upon  land  by  the  front  foot  and  against  the 
same  defendant,  is  not  multifarious  because  brought  to  enforce  the  lien  against  several  lots. 
Fitch  V.  Creighton,  24  How.,  159. 

§  1325.  A  bill  may  be  demurred  to  for  multifariousness,  both  for  misjoinder  of  parties  and 
causes,  when  one  complainant  has  no  standing  in  court,  and  the  causes  are  antagonistic  be- 
cause in  one,  one  set  of  parties  are  interested,  in  another,  another  set.  Walker  v.  Powers,  14 
Otto,  245. 

§  1326.  A  bill  founded  upon  several  patents  for  improvement  in  reaping  machines,  intended 
for  use  in  all  such  machines,  and  not  necessarily  connected,  is  not  multifarious  when  the 
machine  upon  which  the  suit  is  brought  contains  all  the  improvements.  Nourse  v.  Allen, 
4  Blatch.,  876. 

§  1327.  A  bill  in  equity  was  held  not  to  be  multifarious,  which  was  brought  to  set  aside 
conveyances  of  land,  against  several  different  defendants,  holding  different  tracts  under  differ- 
ent purchases,  on  the  ground  that  the  main  defense,  the  validitv  of  a  certain  will,  was  com- 
mon t^  all  the  defendants,  and  though  details  of  the  various  purchases  might  be  different,  yet 
they  might  be  ascertained  without  inconvenience  to  cx>-defendants.  The  bill  avoided  multi- 
plicity of  suits,  without  subjecting  defendants  to  unreasonable  expense  or  inconvenience.  It 
was  not  important  that  a  separate  bill  might  have  been  brought  against  each  defendant. 
Gaines  v,  Mausseaux,*  1  Woods.  118. 

§  1828.  A  bill  to  set  aside  an  insurance  policy  is  not  rendered  multifarious  by  joining  a 
prayer  to  restrain  one  of  the  defendants  from  further  prosecuting  a  suit  at  law  to  recover 
premiums  paid.     Equitable  Life  Ass.  Soc.  v.  Patterson,  1  Fed.  R.,  126. 

g  1829.  A  count  upon  a  promise  to  pay  in  consideration  that  the  plaintiff,  who  had  arrested 
the  other  partner  upon  a  ca.  scu,  would,  at  the  present  defendant's  request,  forbear  to  prose- 
cute that  other  partner  upon  the  ca,  aa.,  and  would  not  trouble  him,  but  let  him  go  out  of 
custody  of  the  marshal,  and  in  further  consideration  that  the  debt  was  a  partnership  debt 
for  which  the  present  defendant  was  equally  liable  with  the  other  partner,  and  which  he  had 
promised  that  other  partner  to  pay,  is  not  double  or  multifarious,  and  is  even  good  apon  spe- 
cial demurrer.     Rice  v,  Barry,  2  Cr.  C.  C,  447. 

§  1830.  The  objection  of  multifariousness  in  a  bill  must  be  made  before  answer;  it  cannot 
be  made  after;  and  can  be  tested  only  by  the  structure  of  the  bill  itself.  Nelson  v.  Hill,  5 
How.,  127. 

g  1881.  The  objection  of  multifariousness  can  be  taken  by  a  party  to  the  bill  only  by  demur- 
rer»  or  plea,  or  answer,  and  cannot  be  taken  at  the  hearing  of  the  cause.  But  the  court  itself 
may  take  the  objection  at  any  time  —  at  the  hearing  or  otherwise.  The  objection  cannot  be 
taken  by  a  party  in  the  appellate  court.     Oliver  v.  Piatt,  3  How.,  388. 

g  1332.  Certain  timber  land  was  purchased  by  A  of  X.  and  Z.,  A.  agreeing  to  pay  therefor 
at  the  rate  of  $1  per  thousand  feet  for  all  the  good  pine  timber,  to  be  ascertained  by  cer- 
tain persons  appointed  by  all  parties,  who  were  accordingly  appointed  and  made  estimate. 
A.  subsequently  conveyed  a  portion  to  D.,  D.  agreeing  with  X.  and  Z.  to  pay  therefor  one- 
fourth  in  money  and  the  remainder  in  notes,  and  they  giving  a  bond  to  convey  him  the  land 
on  full  payment  of  the  notes.    D.  died  insolvent  and  A.  became  his  administrator,  and  agreed 
Dvith  X.  and  Z.  in  his  behalf  to  surrender  the  bonds  for  the  notes,  which  was  done.    The 
present  bill  was  afterwards  brought  by  A.,  as  administrator  of  D.,  and  charged  that  there 
was  a  £^088  error  in  the  original  appraisement,  unknown  to  him.  A.,  by  which  D.  had  been 
induced  to  make  the  said  bargain,  and  prayed  that  the  bargain  should  be  set  aside,  and  the 
purchase  money  paid  by  D.  should  be  refunded.    But  A.  made  no  personal  claim  for  relief. 
Ifeldt  (1)  that  the  bill  was  objectionable  for  multifariousness  in  mixing  up  the  independent 
claims  which  A.  had  personally  and  which  he  had  as  administrator;  (2)  that  it  set  forth  no 
case  for  canceling  the  original  agreement;  (3)  that  even  if  it  had,  it  was  too  defective  and 
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loose  to  support  such  a  claim,  in  not  bringing  tbe  proper  parties  before  the  court,  and  in 
alleging  a  mere  mistake  without  fraud  as  a  ground  of  relief,  which,  under  the  circumstances, 
was  not  sufficient.    Carter  u  Tnadwell,  8  Story,  25. 

§  1333.  Cross-bill. —  A  crosa-bill  is  a  mere  auxiliary  suit,  and  may  be  brought  by  a  defend- 
ant against  the  plaintiff  or  against  other  defendants,  or  against  both,  but  it  must  be  touching 
the  matters  in  question  in  the  bill,  and  must  not  introduce  a  new  controversy  not  necessary 
to  be  decided  in  order  to  have  a  final  decree  on  the  original  bill.  Cross  v,  DeValle,  1 
Wall.,  5. 

§  1384.  A  bill  which  brings  up  new  matter  not  touched  by  the  original  parties  is  no  proper 
cross-bill.  Hence,  when  the  original  bill  asked  nothing  about  future  rights  in  an  estate  de- 
vised, nor  sought  to  avoid  anything  as  tending  to  a  perpetuity,  these  matters  could  not  be 
brought  up  by  cross-bill.     Ibid. 

g  1835.  In  a  cross-bill  brought  for  relief  as  well  as  defense,  necessary  parties  may  be  joined 
who  were  not  parties  to  the  original  bill.    Brandon  Manuf.  Co.  v,  Priuif^,  14  Blatch.,  871. 

§  1333.  A  cross-bill  goes  no  further  than  to  give  the  party  filing  it  the  reciprocal  right  en- 
joyed by  the  complainant  in  the  original  bill,  in  respect  to  their  mutual  title  or  interest  in  the 
subject-matter  of  the  suit;  and  if,  in  a  patent  suit,  the  cross-bill  is  one  of  discovery,  it  must 
rest  on  a  title  in  the  party  filing  it  either  in  common  with  or  hostile  to  the  patentee.  Young 
V.  Colt,  2  Blatch.,  878. 

§  1337.  A  defendant  cannot  file  a  cross-bill  until  the  original  bill  is  answered.  Allen  v. 
Allen,  Hemp.,  581 

g  1338.  If  a  controversy  between  co-defendants  does  not  affect  the  rights  of  the  complain- 
ant, or  qualify  the  decree  in  his  favor,  it  is  not  properly  the  subject  of  a  cross-bill.  To  allow 
a  cross-bill  to  lie,  the  settlement  of  the  controversy  embraced  by  it  must  be  necessary  for  a 
complete  decree  upon  the  subject-matter  of  the  original  bill.    Weaver  v.  Alter,  8  Wcx>ds,  153. 

§  1339.  Any  affirmative  relief  sought  by  a  defendant  in  equity  must  be  by  cross-bill,  and 
can  never  be  granted  upon  the  facte  stated  in  the  answer.    Chapin  v.  Walker,  6  Fed.  R.,  794. 

§  1340.  When  a  lien  on  a  bond  is  set  up  in  answer  to  a  bill  brought  to  remove  the  defend- 
ant from  trusteeship  under  a  deed  to  secure  payment  of  the  bond  to  the  complainant,  and  to 
compel  the  defendant  to  deliver  up  the  bond,  a  cross-bill  should  be  filed  to  enforce  the  lien, 
but  if  none  is  filed,  still  the  court  will  take  the  lien,  if  deemed  valid,  into  consideration  in 
making  its  decree,  although  no  affirmative  remedy  to  enforce  it  can  be  given.  McPherson  t;. 
Cox,  6  Otto,  404. 

g  1341.  A  cross-bill  cannot  be  filed  after  leave  to  file  it  has  been  asked  of  the  court  and  re- 
fused.   Bronson  v.  La  Crosse  R.  Co.,  2  Wall.,  288. 

§  1342.  Where  several  plaintiffs  have  brought  a  bill  and  obtained  a  decree  against  defend- 
ants for  the  infringement  of  a  patent,  the  latter  cannot  maintain,  as  a  cross-bill,  a  bill  to  com- 
pel the  former  plaintiffs  to  disclose  in  what  proportions  they  claimed  payment  of  the  amount 
of  the  judgment,  so  that  the  present  plaintiffs  might  set  off  a  judgment  obtained  by  them 
against  one  of  the  former  plaintiffs.     Rubber  Co.  v,  Groodyear,  9  Wall.,  807. 

§  1343.  Unless  there  has  been  fraud  or  mistake  a  party  is  bound  by  a  cross-bill  filed  by  his 
solicitor;  and  the  fact  that  he  never  saw  the  cross-bill  or  read  it  will  not  allow  him  to  repu- 
diate it.    Putnam  v.  Day,  22  Wall.,  60. 

§  1344.  The  equity  practice  of  the  United  States  courts  recognizes  no  such  pleading,  as  an 
"  answer  in  the  nature  of  a  cross-bill "  authorized  by  the  code  of  Georgia.  Hicks  v.  Jennings, 
4Fed.  R,  855. 

'  2.  Demurrer. 

SmanAitY  —  Demwrer  to  part ^  certainty,  §  1345.— Dernurrer  not  to  rely  upon  answer,  §  1346. — 
Demurrer  to  interrogatories,  g  1347. —  Demurrer  waived  by  answer,  §  1848. — Laches^ 
§1349.— Demurrer  to  cross-bill,  §  1350.— Demurrer  to  whole  bUl,  ^  1851.— Demurrer  f in- 
unnecessary  parties,  §  1352.— Demurrer  to  cross-bill,  §  1353.— Demurrer  ore  tenus,  g  1354. 

§  1345.  A  demurrer  to  a  part  of  a  bill  must  point  out  with  certainty  the  part  demurred  to. 
Though  this  be  done  properly,  the  addition  of  the  words  **or  elsewhere"  will  be  sufficient  to 
vitiate  the  demurrer  by  rendering  it  uncertain.     Railroad  Co.  v.  Macomb,  g§  1855-60. 

g  1346.  A  demurrer  to  the  bill  must  depend  solely  upon  what  appears  in  the  bill  and  not  at 
all  upon  the  answer.    Ibid, 

§  1347.  It  is  no  function  of  a  demurrer  to  interrogatories  to  raise  the  question  whether  the 
party  demurring  has  sufficiently  answered  the  interrogatories.    Ibid, 

§  1348.  By  putting  in  an  answer  to  the  whole  bill  a  defendant  waives  a  previous  demurrer  to 
the  whole  bill.  If,  however,  he  be  allowed  to  elect  tetween  them  and  elect  to  rely  oa  liis  de- 
murrer, he  will  probably  be  held  to  waive  thereby  his  right  to  answer.    Adams  v.  Howard* 


DEMURBEB.  §§  1841K18o9. 

§  1849.  A  defense  grounded  upon  laches  or  staleness  of  the  claim  presented  may  be  raised 
by  demurrer.    Landsdale  v.  Smith,  §§  1362-68. 

§  1350.  A  demurrer  to  a  cross- bill,  on  the  ground  that  another  court  has  prior  jurisdiction, 
cannot  be  sustained.    Brandon  Manuf.  Ca  v.  Prime,  §§  1364-67. 

g  1851.  A  demurrer  to  the  whole  bill  will  be  oyerruled  if  any  part  be  good.    Ibid. 

%  1853.  Defendants  properly  joined  cannot  demur  on  the  ground  thatotl^ers  are  improperly 
joined.    IbicL 

§  1858.  A  cross-bill,  for  relief  as  well  as  for  defense,  is  not  subject  to  demurrer  on  the 
ground  that  it  adds  parties  not  joined  in  the  original  bill,  provided  these  parties  are  necessary 
to  the  oro66->bill.    IbicL 

§  1854.  A  demurrer  ore  tenia  should  be  co-eztensive  with  the  demurrer  on  record.  Equi- 
table Lafe  Ass.  Soc.  v,  Patterson,  §g  1868-71. 

[NOTE&~  See  §§  1372-1430.] 

CHICAGO,  ST.  LOUIS  &  NEW  ORLEANS  RAILBOAD  COMPANY  v.  MACOMB. 
(Circuit  Court  for  New  York:  2  Federal  Beporter,  18-23.     1880.) 

Opinion  by  Choate,  J, 

Statement  of  Facts. —  The  complainant,  claiming  to  have  succeeded  to  the 
rights  of  purchasers  under  a  foreclosure  sale  in  a  certain  railroad,  has  brought 
this  bill  for  discovery  and  relief,  in  respect  to  certain  bonds  issued  or  alleged 
to  have  been  issued  under  two  earlier  mortgages  on  parts  of  the  road,  praying, 
among  other  things,  that  certain  of  said  earlier  mortgage  bonds,  in  the  pos- 
session of  the  defendants,  be  delivered  up  to  be  canceled.  The  bill  also  con- 
tains a  prayer  for  general  relief. 

The  defendant  Macomb  has  filed  an  answer,  in  which  he  has  answered  part 
of  the  bill.  Ho  has  also  filed  thirty-two  demurrers  to  different  parts  of  the 
bill,  and  the  demurrers  have  been  argued. 

The  first  demurrer  is  to  "  so  much  and  such  part  of  said  bill  as  in  the  fourth, 
fifth,  sixteenth,  eighteenth,  twenty-first,  twenty-third,  twentj'-fourth,  twenty 
fifth,  twenty-sixth,  twenty-seventh  and  twenty-eighth  interrogatories,  or  else- 
where, seeks  that  this  defendant  may  answer  and  set  forth  the  matters  as  to 
\vhich  he  is  thereby  interrogated  of  and  concerning  said  first  mortgage  bonds, 
etc.,  not  therein  and  thereby  referred  to  as  having  been  issued  without  the 
consent  of  the  trustees  in  said  mortgage,  or  without  the  certificate  of  such 
trustees."  And  the  special  cause  of  demurrer  alleged  is  that  the  plaintiff  has 
not  stated  such  a  case  as  entitles  it  to  such  discovery. 

An  objection  is  taken  to  this  demurrer  that,  even  without  the  addition  of 
the  words  "  or  elsewhere,"  the  demurrer  would  be  sulHBciently  certain,  yet 
those  words  make  the  demurrer  bad  because  it  does  not  point  out  with  cer- 
tainty the  parts  of  the  bills  demurred  to. 

§  1355.  Demurrer  to  part  of  a  hill  mvst  point  out  with  certainty  what 

part. 

The  rule  undoubtedly  is  that  a  special  demurrer  to  part  of  a  bill  must  point 
out  xvith  certainty  the  part  demurred  to.  This  is  not  only  necessary  for  rea- 
sons of  convenience,  but,  unless  the  demurrer  has  this  precision,  there  must  be 
great  uncertainty  in  the  judgment,  if  a  judgment  is  entered,  sustaining  the 
demurrer.  Atwill  v,  Ferrett,  2  Blatch.,  39.  The  defendant's  counsel  relies, 
however,  on  the  case  of  Claridge  v.  Hoar,  14  Ves.  Jr.,  65,  as  an  authority  for 
rejecting  the  words  "  or  elsewhere  "  as  surplusage.  That  was  not  a  case  of  a 
demurrer,  but  of  a  plea,  and  I  think  it  has  no  relevancy  to  this  question. 

It  would  seem  that  if  the  demurrer  is  sustained  it  must  be  sustained  as  a 
whole.  And  if  that  is  so  the  judgment  would  evidently  be  uncertain  as  to 
what  parts  of  the  bill  under  the  judgment  on  the  demurrer  the  defendant 
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would  be  excused  from  answering.  But  as  both  parties  have  also  fully  argued 
this  demurrer  on  the  merits,  as  if  it  were  a  demurrer  to  the  discovery  sought 
in  the  enumerated  interrogatories  only,  I  have  examined  it  a&  if  the  words 
*'  or  elsewhere  "  had  been  omitted  or  could  be  rejected. 

§  1356.  Interj'ogatoriea  are  rhot  framed  on  the  theory  that  everything  in  the 
hill  is  strictly  true  in  detail. 

The  bill  alleges  that  the  first  mortgage  bonds  to  which  these  interrogatories 
relate  are  void  in  the  hands  of  the  defendant,  on  several  grounds,  and  among 
other  things  alleged  in  respect  to  all  of  that  class  of  bonds  held  by  this  de- 
fendant it  is  stated  in  the  bill  that  they  had  not  the  certificate  of  the  trustees 
to  their  genuineness,  as  required  by  the  mortgage.  This  defect  is  alleged  as 
one  of  the  grounds  for  holding  them  void  in  the  hands  of  the  defendant,  who 
is  also  alleged  to  hold  them  with  notice  of  their  invalidity,  and  without  having 
parted  with  value  for  them. 

The  objection  to  these  interrogatories  is,  as  stated  in  defendant's  brief,  that 
"  inasmuch  as  the  bill  only  charges  Macomb  with  holding  mxcertljicated  bonds, 
can  the  plaintiflf  have  a  discovery  as  to  any  other  bonds?"  It  is  also  objected 
that  the  plaintiflf  is  not  entitled  to  any  discovery  as  to  any  bonds  not  held  by 
the  defendant  Macomb.  The  interrogatories  referred  to  are  undoubtedly 
broad  enough  to  call  for  answers  as  to  first  mortgage  bonds  held  by  Macomb, 
other  than  uncertified  bonds,  and  also  as  to  bonds  other  than  those  held  bv 
Macomb,  certified  or  uncertified.  But  I  think  the  plaintiff  is  entitled  to  the 
discovery  sought  for  in  both  particulars.  It  is  true  it  is  alleged  in  the  bill 
that  the  bonds  held  by  this  defendant  are  uncertified,  but  on  this  point  the 
plaintiflf  may  be  misinformed;  and,  in  fact,  the  defendant's  bonds  may  be 
in  part  certified,  and  interrogatories  are  not  to  be  framed  and  limited  upon 
the  theory  that  everything  stated  in  the  bill  is  precisely  and  in  every  detail 
true. 

§  1357.  Office  of  prayer  for  general  relief. 

And,  as  to  the  other  point,  the  bill  shows  such  grounds  of  relief  against  this 
defendant  and  his  associates,  for  alleged  fraud  in  the  disposition  of  these  bonds 
generally,  the  rights  of  the  complainant  not  being  limited  to  those  held  by 
this  defendant,  that  the  interrogatories  are  proper  for  the  purpose  of  discover- 
ing what  disposition  has  been  made  of  any  of  that  issue  of  bonds.  The  point 
is  also  made  that  the  prayer  for  relief  is  limited  to  the  bonds  held  by  the 
defendant.  But  the  bill  states  a  case  larger  than  that,  and  the  prayer  for 
general  relief  is  a  prayer  for  any  relief  the  court  can  give,  except  by  injunc- 
tion, upon  the  facts  averred  in  the  bill.     Story,  Eq.  PL,  4041. 

The  second,  third,  fourth,  sixth,  seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  fifteenth,  sixteenth,  seventeenth,  nineteenth  and  twentieth  demurrers 
are  clearly  bad  because  they  do  not  point  out  with  certainty  the  parts  of  the 
bill  demurred  to. 

§  1358.  A  demurrer  must  depend  solely  upon  wJiat  appears  in  the  hilly  and 
not  at  all  upon  the  answer. 

The  fifth  demurrer  is  to  "  so  much  and  such  part  of  said  bill  as  in  the  fifth, 
seventh,  nineteenth,  twenty-first,  twenty-third,  twenty^-fourth,  twenty-fifth, 
twenty-sixth,  twenty-seventh  and  twenty-eighth  interrogatories,  or  elsewhere, 
seeks  that  this  defendant  may  answer  and  sot  forth  the  matters,  etc.,  concern- 
ing the  pa3'ment  or  redemption  of  any  second  mortgage  bonds,  etc.,  not  alleg-ed 
in  the  bill,  or  appearing  by  this  defendant's  answer  to  have  been  at  the  time 

of  the  commencement  of  this  suit  or  now  to  be  in  the  hands  and  possession  of 
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this  defendant.    The  ground  alleged  is  that  no  such  case  is  stated  in  the  bill 
as  entitles  the  plaintiff  to  the  discovery. 

This  demurrer  is  open  to  the  same  objection  in  matter  of  form  as  the  first 
demurrer,  and  to  this  further  objection,  that  it  is  not  based  upon  what  appears 
in  the  bill,  but  refers  to  averments  in  the  answer  for  the  purpose  of  defining 
the  part  of  the  bill  demurred  to.  This  is  objected  to  as  a  fatal  defect  in  the 
demurrer,  and  I  think  the  objection  is  well  taken.  It  violates  the  rule  that  a 
demurrer  "  relies  merely  upon  matter  apparent  on  the  face  of  the  bill."  Mitf. 
Eq.  PL,  249.  It  also  leaves  the  parts  demurred  to  uncertain.  But  upon  the 
merits  I  think  the  plaintiff  is  entitled  to  the  discovery  sought,  and  that  the 
objection  made  to  the  bill,  that  the  fraud  alleged  is  not  averred  with  sufficient 
certainty,  is  not  well  taken. 

§  1359.  Interrogatories  proper  which  touch  directly  the  subject-matter  of  suit 

The  thirteenth  demurrer  is  to  the  discovery  sought  by  the  eleventh  interroga- 
tory as  to  the  books  and  accounts  of  the  "Mississippi  Central  Railroad  Com- 
pany." The  grounds  of  demurrer  are  that  that  companj'  has  no  interest  in  the 
cause;  that  the  discovery  is  not  material  to  the  relief  prayed  for;  and  that  the 
plaintiff  has  not  stated  such  a  case  as  entitles  it  to  such  discovery.  The  four- 
teenth demurrer  is  to  the  twelfth  interrogatory,  which  seeks  similar  discovery 
as  to  the  books  and  accounts  of  the  "  Southern  Railroad  Association."  The 
same  grounds  of  demurrer  are  alleged.  The  bill  alleges,  on  information  and 
belief,  that  the  books  of  both  said  corporations  are  in  the  possession  and  under 
the  control  of  the  defendant  Macomb,  who  is  also  alleged  to  be  an  officer  of 
the  first-named  company,  and  the  president  of  the  second.  It  is  alleged  in 
the  bill  that  these  books  and  accounts  were  kept  under  the  direction  of  the 
defendant,  and  contain  very  material  evidence  of  the  dealing  of  said  com-  * 
panics  with  each  other,  and  with  this  defendant  and  his  associates,  touching 
the  redemption  of  the  mortgage  bonds,  the  subject-matter  of  the  suit,  and  I 
can  see  no  reason  why  the  interrogatories  should  not  be  answered. 

The  eighteenth  demurrer  is  to  the  seventh  interrogatory,  which  seeks  dis- 
covery as  to  whether  the  defendant  holds  or  owns  the  bonds  held  by  him  in 
his  own  right,  or  holds  them  for  other  parties  or  jointly  with  others,  and  if 
for  or  with  others,  for  and  with  whom.  The  ground  of  this  demurrer  is  that 
as  to  any  bonds  not  held  by  the  defendant  he  is  a  mere  witness.  But  the 
interrogatory  does  not  call  for  any  discovery  as  to  any  bonds  not  held  by  the 
defendant,  and  as  to  those  held  by  him  it  is  averred  that  he  has  received  them, 
-with  notice  and  without  consideration,  from  parties  having  no  right  to  them, 
and  he  is  asked  to  disclose  what  interest  he  has. 

§  136U.  It  is  no  function  of  a  demurrer  to  raise  the  question  whether  the 
party  demurring  Kas  sufficiently  answered  the  inte7*rogatories. 

The  remaining  demurrers,  which  are  to  the  discovery  sought  by  particular 
interrogatories,  seem  not  to  be  well  taken.  To  many  of  these  interrogatories 
the  defendant  has  answered,  and  the  object  of  the  demurrers  appears  to  be 
to  obtain  the  opinion  of  the  court  whether  he  should  answer  farther.  If  the 
interrogatories  are  too  broad,  and  he  has  answered  so  far  as  the  plaintiff  has 
shown  himself  entitled  by  his  bill  to  a  discovery,  a  demurrer  to  the  interrog- 
atory is  unnecessary  and  improper.  If  the  plaintiff  is  satisfied  with  the  an- 
swer, then,  so  far  as  that  part  of  the  bill  is  concerned,  the  answer  is  complete. 
If  the  plaintiff  is  not  satisfied,  it  is  the  special  office  of  an  exception,  and 
not  of  a  demurrer,  to  raise  the  question  whether  the  answer  is  sufficient. 

The  demurrers  are  overruled. 
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ADAMS  V.  HOWARD. 
(Circuit  Ck>urt  for  New  York:  9  Federal  Reporter,  847.    1881.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  The  defendant  Morse  has  demnrred  to  the  whole 
bill  and  has  put  in  an  answer  to  the  whole  bill.  The  suit  is  one  for  the  in- 
fringement of  a  patent.  The  grounds  of  demurrer  set  forth  in  the  demurrer 
are  all  of  them  also  set  forth  in  the  answer.  They  relate  solely  to  the  title  set 
forth  in  the  bill  to  the  patent  and  to  the  allegations  in  the  bill  respecting  in- 
fringement. A  replication  to  the  answer  has  been  filed.  The  plaintiffs  now 
mo\re  for  an  order,  either  that  the  defendant  elect  between  his  demurrer  and 
his  answer,  or  that  the  demurrer  be  set  down  for  argument. 

§  1361.  An  answer  to  a  whole  bill  is  a  waiver  of  a  previous  demurrer  to  the 
whole  bill.  * 

By  rule  32  in  equity  a  defendant  may  demur  to  the  whole  bill  and  may 
demur  to  a  part  of  the  bill  and  answer  as  to  the  residue.  But  there  is  nothing 
that  allows  him  to  demur  to  the  whole  bill  and  at  the  same  time  to  answer  to 
the  whole  bill,  especially  where  the  answer  sets  up  everything  that  is  in  the 
demurrer.  Putting  in  such  an  answer  is  a  waiver  of  such  a  demurrer.  The 
defendant  must  elect  between  his  demurrer  and  his  answer;  and,  to  guard 
against  misunderstanding,  if  he  should  elect  his  demurrer  and  it  should  be 
overruled  on  argument,  he  would  be  held  probably  to  have  waived  what  or- 
dinarily and  otherwise  would  be  under  rule  34  his  right  to  answer. 

The  defendant  moves  to  dismiss  the  bill.  The  ground  of  the  motion  is  not 
specified  in  the  notice  of  motion.  From  the  affidavit  made  in  support  of  the 
motion,  one  ground  would  seem  to  be  that  the  plaintiffs  did  not  under  rule  3S 
set  down  the  demurrer  for  argument  within  the  time  required,  and  that  they 
did  not  take  any  testimony  within  three  months  after  the  replication  was 
filed.  I  think  the  plaintiffs  sufficiently  excuse  the  omissions.  The  demurrer 
ought  to  be  disposed  of  before  any  testimony  is  taken.    The  motion  is  denied. 

LANDSDALE  v.  »SMITH. 
(16  Otto,  891-896.     1882.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  In  July,  1818,  Van  Ness  conveyed  to  Stinchcomb 
certain  lands,  to  be  held  for  a  term  of  ninety-nine  years,  renewable  forever,  at 
a  certain  fixed  annual  rent.  In  1833  Van  Ness  repossessed  himself  of  the 
land  on  account  of  non-payment  of  rent.  In  1841  Stinchcomb  died,  and  this 
bill  is  filed  forty  years  thereafter,  by  his  administratrix,  offering  to  pay  arrears 
of  rent,  interest,  etc.,  and  proposing  to  redeem  the  land.  The  bill  was  dismissed 
on  demurrer,  and  complainant  appealed. 

§  1362.  ^  defense  grounded  on  tlie  staleness  of  the  claim,  and  the  laches  of  the 
claimant  may  be  set  up  by  demurrer. 

Opinion  by  Mb.  Justice  Harlan. 

It  has  been  a  recognized  doctrine  of  courts  in  equity  from  the  very  begin- 
ning of  their  jurisdiction  to  withhold  relief  from  those  who  have  delayed  for  an 
unreasonable  length  of  time  in  asserting  their  claims.  Elmendorf  v.  Taylor, 
10  Wheat.,  152;  Piatt  v.  Vattier,  9  Pet.,  405;  Maxwell  v.  Kennedy,  8  How., 

210;  Badger  v.  Badger,  2  Wall.,  87;  Cholmondeley  v.  Clinton,  2  Jac.  &  W.,  1; 
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2  Story,  Eq.  Jur.,  sec.  1520.  In  Wagner  v.  Baird,  7  How.,  234,  it  was  said 
that  long  acquiescence  and  laches  by  parties  out  of  possession  are  productive 
of  much  hardship  and  injustice  to  others,  and  cannot  be  excused  except  by 
showing  some  actual  hindrance  or  impediment  caused  by  the  fraud  or  conceal- 
ment of  the  party  in  possession,  which  will  appeal  to  the  conscience  of  the 
chancellor. 

And,  contrary  to  the  view  pressed  in  argument,  a  defense  grounded  upon 
the  staleness  of  the  claim  asserted,  or  upon  the  gi*oss  laches  of  the  party  as- 
serting it,  may  be  made  by  demurrer,  not  necessarily  by  plea  or  answer.  A 
different  rule  has  been  announced  by  some  authors  and  in  some  adjudged 
cases;  generally,  however,  upon  the  authority  of  the  case  of  The  Earl  of 
Deloraine  v.  Browne,  3  Bro.  0.  C,  633.  Lord  Thurlow,  who  decided  that 
case,  is  reported  to  have  declared,  when  overruling  a  demurrer  to  a  bill  charg- 
ing fraudulent  representations  as  to  the  value  of  an  estate,  and  praying  an 
account  of  rents,  profits,  etc.,  that  his  action  was  based  upon  the  ground  that 
length  of  time,  propria  jure^  was  no  reason  for  a  demurrer;  that  it  was  only 
a  conclusion  from  facts,  showing  acquiescence,  and  was  not  matter  of  law; 
and  that  he  could  not  allow  a  party  to  avail  himself  of  an  inference  from  facts 
on  a  demurrer.  But  in  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef.,  607,  de- 
cided in  1806,  Lord  Eedesdale  expressed  bis  disapproval  of  the  decision  of 
Lord  Thurlow,  as  reported  by  Brown,  and  said  that  it  was  rendered  in  a 
hurry,  when  the  latter  was  about  to  surrender  the  seals,  and  when  much  in- 
jury might  have  been  done  to  parties  had  judgments  not  been  given  before 
the  latter  retired  from  office.  The  rule,  as  announced  in  Hovenden  v.  Lord 
Annesley,  was  "  that  when  a  party  does  not  by  his  bill  bring  himself  within 
the  rule  of  the  court,  the  other  party  may  by  demurrer  demand  judgment 
whether  he  ought  to  be  compelled  to  answer.  If  the  case  of  the  plaintiff,  as 
stated  in  the  bill,  will  not  entitle  him  to  a  decree,  the  judgment  of  the  court 
may  be  required  by  demurrer,  whether  the  defendant  ought  to  be  compelled 
to  answer  the  bill."  That,  the  court  said,  was  matter  of  the  law  of  a  court  of 
equity,  to  be  determined  according  to  its  rules  and  principles. 

Such  is,  undoubtedly,  the  established  doctrine  of  this  court  as  announced  in 
many  cases.  In  Maxwell  v.  Kennedy,  «w/?ra,  the  court,  speaking  by  Mr.  Chief 
Justice  Taney,  approved  the  rule  as  announced  by  Lord  Eedesdale.  After 
referring  to  Piatt  v.  Vattier,  supra^  and  to  McKnight  v,  Taylor,  1  How.,  161, 
and  Bowman  v.  Wathen,  id.,  189,  it  was  said  that  "the  proper  rule  of  plead- 
ing would  seem  to  be  that,  when  the  case  stated  by  the  bill  appears  to  be  one 
in  which  a  court  of  equity  will  refuse  its  aid,  the  defendant  should  be  permitted 
to  resist  it  by  demurrer.  And  as  the  laches  of  the  complainant  in  asserting 
his  claim  is  a  bar  in  equity,  if  that  objection  is  apparent  on  the  bill  itself,  there 
can  be  no  good  reason  for  requiring  a  plea  or  answer  to  bring  it  to  the  notice 
of  the  court."  In  the  more  recent  case  of  Badger  v.  Badger,  dupra^  the  court, 
speaking  by  Mr.  Justice  Grier,  said  that  a  party,  who  makes  an  appeal  to  the 
conscience  of  the  chancellor,  "should  set  forth  in  his  bill  specifically  what 
were  the  impediments  to  an  earlier  prosecution  of  his  claim;  how  he  came  to 
be  so  long  ignorant  of  his  rights,  and  the  means  used  by  the  respondent  to 
fraudulently  keep  him  in  ignorance;  and  how  and  when  he  first  came  to  a 
knowledge  of  the  matters  alleged  in  his  bill ;  otherwise  the  chancellor  may 
justly  refuse  to  consider  his  case,  on  his  own  showing,  without  inquiry  whether 
there  is  a  demurrer  or  formal  plea  of  the  stat\ite  of  limitations  contained  in 
the  answer."    Page  95. 
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§  1363.  Instance  of  laches  in  neglecting  rights  for  forty  years. 

These  principles  are  decisive  of  the  case  before  us.  It  is  plainly  one  of 
gross  laches  on  the  part  of  Stinchcomb  and  those  claiming  under  him.  His 
right  under  the  deed  of  1818,  to  repossess  himself  of  the  premises  by  paying 
rents  and  charges  in  arrear,  accrued  the  moment  Van  Ness  re-entered.  But 
the  assertion  of  it  could  not  be  safely  neglected  for  an  unreasonable  length  of 
time.  The  bill  discloses  no  plausible,  much  less  sufficient,  explanation  of  the 
long  delay  ensuing,  after  1833,  without  an  attempt  by  Stinchcomb,  his  repre- 
sentatives or  his  heirs,  to  recover  the  property  by  discharging  the  rents  and 
charges  in  arrear,  and  re-entering,  as  might  have  been  done,  m  pursus^nce  of 
the  provisions  of  that  deed.  On  the  contrarj'^,  the  facts  set  out  in  the  bill 
justify  the  conclusion  either  that  he  elected  in  his  life-time  to  abandon  his 
claim,  or  that  it  was,  in  some  way,  satisfactorily  arranged  or  discharged.  The 
complainant  and  those  whom  she  represents  have  slept  too  long  upon  their 
rights.  The  peace  of  society  and  the  security  of  property  demand  that  the 
presumption  of  right,  arising  from  a  great  lapse  of  time,  without  the  assertion 
of  an  adverse  claim,  should  not  be  disturbed.  In  such  cases  sound  discretion 
requires  that  the  court  should  withhold  relief. 

Some  reference  has  been  made  to  the  decisions  of  the  supreme  court  of 
Maryland,  the  laws  of  which  state,  as  they  existed  on  the  27th  of  February, 
1801,  except  as  since  modified  or  repealed  by  congress,  continue  in  force  in 
this  District.  It  is  only  necessary  to  say  that  the  principles  to  which  we  have 
referred  have  been  steadily  upheld  by  that  court,  not  upon  the  ground  of  any 
changes  in  the  law  of  the  state  since  1801,  but  in  deference  to  the  established 
doctrines  governing  courts  of  equitj'^  in  giving  relief  to  those  who  seek  the 
enforcement  of  antiquated  demands.  Hepburn's  Case,  3  Eland  (Md.),  95; 
Hawkins  v.  Chapman,  36  Md.,  83;  Nelson  v,  Hagerstown  Bank,  27  id.,  51; 
Syester  v.  Brewer,  id.,  288;  Frazier  v,  Gelston,  35  id.,  298. 

For  the  reasons  given  we  are  of  opinion  that  the  court  below  properly  sus- 
tained the  demurrer,  and  dismissed  the  bill  for  want  of  equity. 

Decree  affirmed. 

BRANDON  MANUFACTURING  COMPANY  v.  PRIME. 
(Circuit  Court  for  New  York:  U  Blatchford,  871-875.     1878.) 

Opinion  by  Wheeler,  J. 

Statement  of  Facts. —  This  cause  has  been  heard  on  the  several  demurrer 
of  defendant  Strong,  and  joint  demurrer  of  defendants  Prime,  Meacham  and 
Luce,  to  the  cross-bill.  The  causes  of  demurrer  assigned  are  the  same  in  each. 
They  are,  in  substance,  that  this  court  has  not  jurisdiction,  because  the  court 
of  chancery  of  the  state  had  acquired  prior  jurisdiction  on  a  bill  brought  by 
the  orator  in  the  cross-bill,  there,  for  the  same  relief;  that  some  of  the  relief 
prayed  is  not  cognizable  in  equity;  that  some  of  the  subjects  of  the  cross-bill 
are  not  the  same  as  those  of  the  original  bill;  and  that  Strong  and  another, 
made  parties  to  the  cross-bill,  were  not  parties  to  the  original  bill.  Both  are 
demurrers  to  the  whole  bill. 

§  1364.  A  plea  of  jurisdiction  in  another  court  is  fwt  a  good  plea  to  <z  cross- 
hill. 

The  orators  in  the  original  bill  commenced  the  litigation  involved  in  this 
court,  and  compelled  the  orator  in  the  cross-bill  to  come  here  and  join  in  it. 
Having  brought  it  here  they  have  no  right  to  say  that  the  whole  or  anv  part 
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of  its  belongs  anywhere  else.  If  the  cross-bill  is  appropriate  to  the  orig- 
inal, it  mast  relate  to  the  subjects  of  it  and  embrace  a  part,  at  least,  of  the 
litigation  introduced  by  it,  so  that  by  filing  the  cross-bill  the  orator  in  that 
has  merely  met  those  in  the  original  where  called  upon  by  them  to  meet 
them.  For  this  reason  a  plea  of  jurisdiction  in  another  court  is  not  a  good 
plea  to  a  cross-bill.  2  Dan.  Ch.  Pr.  (4th  Am.  ed.),  636;  Welford's  Eq.  PI, 
229;  Ld.  Newburg  v.  Wren,  1  Vern.,  220.  And  for  the  same  reason  it  is  not 
necessary  to  show,  in  a  proper  cross-bill,  that  the  relief  sought  by  it  is  cogni- 
zable in  equity.     Story's  Eq.  PL,  §  399. 

§  1365.  A  demurrer  to  the  whole  hill  wiU  he  overruled  if  any  part  he  good. 

It  has  not  been  claimed  in  argument,  and  could  not  successfully  be  claimed, 
but  that  this  cross-bill  relates  to  the  subject  of  the  original  in  some  respects, 
nor  but  that  some  of  the  relief  prayed  in  the  cross-bill  is  properly  prayed. 
And  it  follows  that  some  of  it  is  proper  to  be  answered,  in  some  form,  by  some 
of  the  parties;  and  that  some  of  it  may  not  be  is  no  good  reason  for  not 
answering  what  should  be  answered.  As  the  demurrers  are  to  the  whole,  and 
a  part  clearly  should  be  answered,  and  the  demurrers  must  be  overruled  or 
sustained  as  a  whole,  as  to  the  causes  relating  to  jurisdiction  and  relief,  they 
must  be  overruled. 

§  1366.  Proper  defendants  cannot  demur  on  the  ground  that  others  are  im- 
properly  joined. 

So  far  as  the  defendants  Prime,  Meacham  and  Luce  are  concerned,  it  would 
be  sufficient  to  say,  as  to  the  other  causes  of  demurrer,  that,  because  other 
parties  are  improperly  called  upon  to  answer  the  cross-bill  in  this  form,  it  is  no 
good  reason  why  they,  who  are  properly  called  upon  to  answer  it,  should  not 
do  so.  But  if  the  others  are  properly  called  upon  to  answer  it,  a  fortiori  they 
are  and  should  answer  it. 

§  1367.  When  a  cross-hill  is  hrougJitfor  relief  as  weU  as  defense^and  shows 
that  persons  not  parties  to  the  original  are  necessary  parties^  they  may  he  added. 

The  question  hereupon  is  merely  whether  the  cross-bill  should  be  answered 
at  all  or  not  by  these  other  parties.  That  depends,  of  course,  upon  whether 
the  subjects  of  it  are  so  presented  here  by  it  that  they  are  properly  called  upon 
to  answer  it  in  the  form  in  which  they  are  presented.  The  origiHal  bill  sets 
forth,  in  substance,  that  the  orators  in  that  have  a  patent  that  the  orator  in 
the  cross-bill  is  infringing,  and  prays  appropriate  relief.  The  cross-bill  sets 
forth  that  the  defendant  Strong  had  the  record  title  to  the  patent,  and  the 
orator  the  equitable  title  to  it,  and  that  the  orators  in  the  original  bill  acquired 
Strong's  title  with  notice  of  the  outstanding  equity,  and  were  endeavoring  to 
assert  it  against  the  equitable  title,  and  prays  restraint  and  a  conversance.  It 
is  unquestionably  the  proper  office  of  a  cross-bill  to  afford  relief  in  such  a  case, 
if  the  case  is  made  out.  Story,  Eq.  PI.,  §  391;  Calverley  v.  Williams,  1  Ves. 
Jr.,. 210.  .  A  cross-bill  is  like  an  original  bill,  except  that  it  must  rest  on  what 
is  necessary  to  the  defense  of  an  original  bill.  In  an  original  bill,  brought  by 
the  orator  in  the  cross-bill  for  the  same  relief,  there  could  be  no  fair  question 
but  that  these  new  parties,  of  whom  Strong  is  one,  would  be  proper  parties. 
In  this  original  bill,  as  it  is  framed,  these  do  not  appear  to  be  necessary  parties, 
but  when  the  facts  set  up  in  the  cross-bill  appear  they  become  so.  Following 
the  ordinar}'  rule,  when  the  orator  in  the  cross-bill  resorts  to  it  for  defense  and 
relief,  and  makes  it  appear  that  they  are  not  only  proper  but  necessary  parties 
to  the  litigation,  that  orator  not  only  might,  but  ought,  to  make  them  parties. 
If  there  were  no  authorities  and  was  no  practice  on  the  subject,  on  principle 
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that  would  seem  to  be  the  proper  coarse.  That  the  practice  in  this  state, 
which  professes  to  follow  the  English  chancery  practice,  the  same  that  is  fol- 
lowed in  this  coart,  would  warrant  making  him  a  part^^  is  well  known  and 
appears  in  the  state  reports.  Blodgett  v.  Hobart,  18  Vt.,  414.  It  does  not 
appear  expressly  from  such  English  reports  or  text-books  as  hare  been  exam- 
ined what  the  actual  practice  in  such  cases  there  has  been.  In  this  coantry,  in 
Curd  V.  Lewis,  1  Dana,  351,  a  decree  was  reversed  for  the  reason  that  an 
assignor  of  the  subject  of  litigation  in  an  original  and  cross-bill  was  not  a 
party  to  either,  and  should  have  been  made  a  party  to  the  cross-bill,  and  that 
he  might  be  made  such  a  party.  Wickliflfe  v.  Clay,  id.,  586,  was  heard  by  con- 
sent only,  without  making  a  party,  that  by  the  cross-bill  appeared  necessary,  a 
new  party  by  the  cross-bill.  In  Sharp  v.  Pike,  5  B.  Mon..  155,  a  new  party 
was  added  by  cross-bill  against  his  own  express  objection.  In  Walker  v.  Brun- 
gard,  13  S.  &  M.,  723,  new  parties  were  added  and  new  matters  brought  in  by 
cross-bill,  and  heard  without  objection.  In  disposing  of  the  case,  the  chancellor, 
delivering  the  opinion  of  the  court,  said  that,  if  they  had  been  objected  to, 
the  new  matters  would  all  have  been  kept  out,  without  saying  that  the  new 
parties  would  have  been.  In  Costers  v.  Bank  of  Georgia,  24  Ala.,  37,  it  was 
expressly  held  that  new  parties  should  be  added  by  cross-bill,  when  so  inter- 
ested in  the  litigation  involved  by  it  as  to  be  proper  parties  to  it. 

Opposed  to  all  this,  there  is  the  remark  of  Mr.  Justice  Curtis  in  Shields  v. 
Barrow,  17  How.,  130,  and  the  reasons  given  by  him  in  support  of  it,  to  the 
effect  that  new  parties  cannot  in  any  case  properly  be  added  by  cross-bill, 
without  citing  any  authority  for.  it,  and  books  and  cases  that  have  followed 
that  remark  without  citing  any  other  authority.     That  precise  question  was 
not  involved  in  that  case,  but  the  mere  dictum  of  such  a  judge  of  such  a 
court  would  ordinarily  be  followed,  especially  by  lower  courts.  An  examination 
of  his  reasoning  shows  that  he  made  the  suggestion  without  much  examination, 
probably,  and  his  reasoning  does  not  cover  the  whole  ground  as  to  all  classes 
of  cases.     The  modes  of  procedure  he  suggests  would  probably  be  ample  in 
all  cases  of  cross-bills  brought  for  discover}^  in  aid  of  a  defense  merely  to  the 
original  bill,  but  not  in  cases  of  those  brought  for  relief  as  well  as  defense, 
where  new  parties  would  be  necessary  to  the  relief  sought.    As  in  this  case, 
the  methods  he  states  as  the  proper  ones,  if  successfully  followed,  would  en- 
able the  defendant  in  the  original  bill  to  defeat  the  orator  therein,  but  not  to 
reach  the  aSirmative  relief  prayed  in  the  cross-bill,  if  entitled  to  it.     Weight^'' 
as  that  remark  is,  it  is  not  thought  to  be  sufficient  to  control  the  reasons  and 
authorities  to  the  contrary  of  it.    The  result  of  what  is  thought  to  be  the 
soundest  reasoning  and  the  best  considered  authorities  is  that,  where  a  cross- 
bill shows  that  there  is  a  party  to  the  subjects  of  the  litigation  as  presented 
by  it,  who  has  not  been  before  made  a  party  nor  appeared  to  be  a  necessary 
one,  and  then  does  appear  to  be  such,  that  party  should  be  brought  in   by 
the  cross-bill. 

The  result  is  that  this  cross-bill  should  be  answered  by  all  those  made 
defendants  to  it.  The  demurrers  are  overruled,  and  it  is  thereupon  ordered 
that  the  defendants  to  the  cross-bill  answer  over. 
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EQUITABLE  LIFE  ASSURANCE  SOCIETY  v.  PATTERSON. 
(Circuit  Court  for  Massachusetts:  1  Federal  Reporter,  126,  127.    1880.) 

Opinion  by  Nelson,  J. 

Statement  op  Facts. —  The  infant  defendants,  Kate  Kirby  Patterson  and 
Edwin  Croswell  Patterson,  by  their  guardian  ad  litem^  demur  to  the  plaintiff's 
bill  and  assign  as  causes  of  demurrer:  Firsts  that  they  have  no  interest  in 
the  matters  complained  of  in  the  bill;  and  second^  multifariousness.  The 
plaintiff  is  a  New  York  corporation,  and  the  policy  of  insurance  was  issued 
and  is  payable  there. 

§1368.  Necessary  parties. 

The  insurance  money,  by  the  terms  of  the  policy,  is  payable  to  the  children 
at  the  decease  of  Charles  G.  Patterson,  the  father,  if  Fannie  E.  Patterson, 
the  mother,  is  not  then  living.  This  clearly  gives  the  children  a  contingent 
interest  in  the  policy,  and  they  are,  therefore,  proper  and  necessary  parties  to 
a  bill  in  equity  to  set  aside  the  policy  for  any  cause.  Eadie  v.  Slimmon,  26 
N.  Y.,  9;  Barry  v,  Equit.  L.  Ass.  Soc,  59  N.  Y.,  687;  Knickerbocker  Ins.  Co. 
V.  Weilj^,  99  Mass.,  157. 

§  1369.  Multifariousness. 

The  joining  in  the  bill  a  prayer  for  an  injunction  to  restrain  Charles  G.  Pat- 
terson, one  of  the  defendants,  from  further  prosecuting  a  suit  at  law  in  this 
court  to  recover  back  the  premiums  already  paid,  is  not  such  a  distinct  and 
independent  matter  as  to  render  the  bill  multifarious. 

§  1370.  Demurrer  ore  tenus. 

The  guardian  ad  litem  assigns  another  cause  of  demurrer  ore  tenus^  that  the 
bill  prays  for  an  answer,  under  oath,  by  the  infant  defendants.  There  are 
two  reasons  why  this  demurrer  cannot  prevail.  The  first  is  that  a  demurrer 
ore  tenus  must  be  co-extensive  with  the  demun^er  upon  the  record.  1  Dan. 
Ch.  Prac.,  689;  Story's  Eq.  Plead.,  §  464.  The  demurrer  on  the  record  here 
is  to  the  whole  bill,  while  the  demurrer  ore  tenus  is  fo  the  prayer  only. 

§  1371.  Oath  to  an  infantas  answer. 

The  second  reason  is  that  an  infant's  answer  is  by  his  guardian,  and  should 
be  upon  the  oath  of  the  guardian,  though  he  is  required  to  swear  only  to  his 
beUef  in  the  truth  of  the  infant's  defense.  1  Dan.  Ch.  Prac,  763;  Story's 
Eq.  Plead.,  §  871.    Demurrer  overruled. 

§  1872.  Definition.—  A  demurrer  is  an  answer  in  law  to  a  bill,  though  not,  in  a  technical 
sense,  an  answer  according  to  the  common  language  of  practice.  New  Jersey  v.  New  York, 
6  Pet,  823. 

§  1873.  The  office  of  a  demurrer  to  a  bill  In  equity  is  to  bring  before  the  court  the  right 
to  maintain  the  bill,  admitting  all  the  allegations  to  be  true,  and  the  court  wiU  not  look 
aliunde  to  search  out  or  conjecture  what  other  facts  might  or  might  not  exist  to  defeat  the 
bill«  that  being  the  office  of  the  plea  or  answer.    Ocean  Ins.  Co.  v.  Fields,  2  Story,  59. 

§  1874.  A  demorrer  to  a  whole  bill  will  be  overruled  if  any  part  of  the  bill  is  maintain- 
able.   Perry  t;.  Littlefleld,  17  Blatch.,  272;  Livhigston  v.  Story,  9  Pet,  633. 

§  1875.  Defendant  may  answer  proper  and  demar  to  Improper  matter  in  bilL—  It  is  a 
universal  rule  of  pleading  in  chancery  that  a  defendant  may  meet  a  complainant's  biU  by 
several  modes  of  defense.  He  may  demur,  answer  and  plead  to  different  parte  of  the  bill,  so 
that  if  a  bill  for  discovery  contain  proper  matter  for  the  one  and  not  for  the  other,  the  de- 
fendant should  answer  the  proper  and  demur  to  the  improper  matter ;  and  if  he  demurs  to 
the  whole  bill  the  demurrer  must  be  overruled.    Livingston  v.  Story,  9  Pet.,  682. 

§  1876.  Objeetions  to  equity  of  bill  to  be  taken  bj  demurrer.— An  objection  to  the 
equity  of  the  bill  which  might  have  been  made  by  dea^urrer  is  not  favorably  received  at  the 
hearing  of  the  cause  after  answer.    United  States  v.  g^urg^  ^  Paine,  525. 
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§1877.  Answering^  in  part  does  not  withdraw  d^marrer  in  part.— A  demurrer  m  part 
to  a  bill,  followed  by  an  answer  as  to  the  rest,  is  not  overruled  or  withdrawn  by  the  rules  of 
the  United  States  courts,  though  it  might  be  in  England.  Pierpont  v,  Fowle,  2  Woodb.  & 
M.,  23. 

§  1878.  Waiver  of  defeet  by  demurrer.—  When  a  plea  is  filed  to  a  bill  in  equity,  the  omis- 
sion of  a  certificate  of  counsel  or  affidavit  of  the  party,  as  required  by  the  thirty-first  equity- 
rule,  is  waived  by  a  demurrer.    Goodyear  v,  Toby,  6  Blatch.,  180. 

§  1379. by  plea  of  co-defendant. —  The  demurrer  of  one  defendant  cannot  be  held  to 

be  overruled  by  the  plea  of  another  defendant.     Dakln  v.  Union  Pac.  R'y  Co.,  5  Fed.  R.,  665. 

§  13S0.  Demurrer  not  to  be  snstaincd  in  part  and  overrnled  in  part  —  Irregnlarlty, 
how  waived) — A  bill  to  enforce  forfeiture  and  also  to  obtain  compensation  was  demurred  to, 
and  the  demurrer  sustained  as  to  part  and  overruled  as  to  part.  If,  after  this,  the  plaintiff 
files  an  amended  bill  and  the  defendant  answers  thereto,  the  objection  that  a  single  demurrer 
cannot  be  divided,  but  must  be  wholly  overruled  or  wholly  sustained,  is  waived.  Marshall  r. 
Vicksburg,  15  Wall.,  146. 

§  18S1.  Demurrer  mndt  be  certified  by  counsel.—  A  demurrer  not  certified  by  counsel,  in 
accordance  with  tlie  rules  of  court,  is  no  demurrer,  and  plaintiff  may  on  motion  have  a  decree 
pro  confesso,    Secor  v.  Singleton,*  3  McC,  230. 

§  1882.  A  demurrer  to  a  plea  in  equity  raises  the  question  as  to  the  sufficiency  of  the  bill. 
Beard  v.  Bowler,*  2  Bond,  13. 

§  1388.  A  special  demnrrer  to  a  bill  in  equity  points  out  particular  defects  in  the  plead- 
ing; a  general  demurrer  shows  no  particular  defect,  but  calls  in  question  the  equity  of  the 
bill;  the  former  is  indispensable  when  the  objection  is  to  the  defects  of  the  bill  in  point  of 
form.  In  either  case  the  objection  or  defects  must  be  apparent  on  the  face  of  the  bill.  A 
demurrer  admits  matters  of  fact  well  pleaded ;  but  does  not  admit  conclusions  of  law  drawn 
therefrom,  although  said  conclusions  are  alleged  in  the  bill.    Gindrat  v.  Dane,  4  Cliff.,  260. 

§  1884.  Objections  to  form  and  manner  of  bill  not  good  on  general  demurrer.  Chouteau  v. 
Rice,*  1  Minn.,  106. 

^  1885.  Although  a  bill  of  review  wrongfully  sets  out  the  evidence  in  the  original  cause, 
yet  a  general  demurrer  to  it  will  be  overruled  if  any  error  is  apparent  in  the  proceedings.  A 
special  demurrer  assigning  this  as  a  cause  would  be  sustained.  Buffington^  v.  Harvey,  5 
Otto.  99. 

f^  1886.  A  special  demurrer  will  be  overruled  on  exception,  if  it  fail  to  point  out  distinctly 
the  part  demurred  to.     At  will  v.  Ferritt,  2  Blatch.,  39. 

§  1887.  When  a  bill  prays  for  a  discovery  and  also  for  an  injunction,  and  makes  out  a  case 
for  one  of  these,  though  not  for  the  other,  a  general  demurrer  to  the  bill  will  be  overruled. 
IbidL 

^  1888.  A  demurrer  to  a  bill  sufficient  in  substance  will  be  overruled.  An  allegation  under 
a  demurrer  that  there  is  no  equity  in  a  bill  is  unknown  to  equity  pleading,  and  is  merely 
equivalent  to  a  general  demurrer.  If  defendants  wish  to  contest  the  right  of  complainant  to 
sue  in  the  character  assumed,  they  must  make  the  objection  by  plea  denying  the  right,  and  a 
cause  to  that  effect  set  forth  in  a  demurrer  is  not  proper.  A  special  demurrer  to  the  juris- 
diction of  the  court  is  insufficient.     Nicholas  v.  Murray,*  Id  N.  B.  R.,  469. 

g  1389.  What  Is  admitted  by  a  demurrer.—  A  demurrer  to  a  bill  admits  all  the  material 
allegations  contained  in  it.  McLean  v.  Lafayette  Bank,  3  McL.,  415;  Burnley  v.  Jefferson- 
ville,*  3  McL.,  336;  Pagan  v.  Sparks,  2  Wash.,  825;  Bayerque  v,  Cohen^  McAl.,  113;  Wood- 
worth  V.  Edwards,  3  Woodb.  &  M.,  120;  Foote  v,  Linck,  5  McL.,  616, 

§  1390.  A  demurrer  to  a  bill  admits  the  averments  therein  so  far  as  they  are  well  pleaded; 
but  not  the  conclusions  drawn  by  the  pleader  from  the  facts  stated.  Pullman  Co.  v.  Ma  Pa- 
cific R'y  Co.,  3  McC,  645. 

§  1891.  A  demurrer  to  a  bill  in  equity  admits  all  relevant  facts  that  are  well  pleaded ;  but 
does  not  admit  conclusions  of  law  drawn  from  such  facts,  although  such  conclusions  are  also 
alleged  in  the  bill.  The  allegations  of  the  existence  of  a  trust  are  allegations  of  fact  and  not 
conclusions  of  law.     Hosmer  v,  Jewett,  6  Ben.,  208. 

§  1893.  A  demurrer  to  a  bill  in  equity  does  not  admit  conclusions  of  law.  Boucicault  v. 
Hart,  13  Blatch.,  47. 

§  1898.  Reasonable  presumptions  are  admitted  by  demurrer  as  well  as  the  matters  ex- 
pressly alleged.    Amory  v.  Lawrence,  S  Cliff.,  523. 

g  1894.  A  demurrer  does  not  admit  the  accuracy  of  an  alleged  construction  of  an  instru- 
ment, when  the  instrument  is  set  forth  in  a  bill  in  equity,  or  a  copy  annexed,  against  a  con- 
struction required  by  its  terms ;  nor  doed  it  admit  any  legal  inference  or  conclusion  of  law, 
but  only  matters  of  fact  well  pleaded.     Dillon  v.  Barnard,  21  Wall.,  430. 

§  1895.  When  the  averments  of  an  original  bill  are  incorporated  with  and  make  part  of  a 
supplemental  bill  they  form  one  pleading,  and,  so  far  as  they  conflict,  destroy  each  other ; 
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nor  are  conflicting  and  repugnant  matters  admitted  by  demurrer,  only  such  matters  as  are 
well  pleaded  being  admitted.     Chouteau  v.  Rice/  1  Minn.,  106. 

§  1896.  A  demurrer  admits  only  such  facts  as  are  properly  pleaded.  Questions  of  fact  are 
not  oi)en  for  re-examination  on  a  bill  of  review  for  errors  in  law  appearing  on  the  record,  which 
consists  of  the  pleadings,  proceedings  and  decree.  The  truths  therefore,  of  any  fact  averred 
in  that  kind  of  a  bill  of  review,  inconsistent  with  the  decree  or  any  other  part  of  the  record,  is 
not  admitted  by  a  demurrer,  because  no  error  is  assigned  on  such  a  fact,  and  it  is,  therefore, 
not  properly  pleaded.     Shelton  v.  Van  Kleeck,  16  Otto,  5S2. 

§  1397.  Want  of  equity. —  As  a  general  rule,  a  demurrer  for  want  of  equity  cannot  be  sus- 
tained unless  the  court  is  satisfied  that  no  discovery  or  proof  called  for  or  founded  upon  the 
allegations  of  the  bill  can  make  the  subject-matter  of  the  suit  a  proper  case  for  equitable  inter- 
ference.    Hosmer  v.  Jewett,  6  Ben.,  208. 

§  1898.  A  motion  to  dismiss  a  bill  for  want  of  equity  cannot  be  entertained  before  the 
final  hearing  of  a  suit.  Before  final  hearing  want  of  equity  can  only  be  taken  advantage  of 
by  demurrer.    La  Vega  v,  Lapsley,  1  Woods,  428. 

§  1899.  If  the  bill  states  a  substantial  case,  showing  gross  and  palpable  fraud,  demurrer  to 
it  on  the  ground  that  no  case  entitling  complainant  to  relief  is  shown  will  not  lie,  because  of  a 
special  and  technical  defect,  such  as  lapse  of  time  or  a  mistake  in  the  form.  A  demurrer  on 
the  ground  that  the  bill  does  not  state  facts  suflScient  to  constitute  a  cause  of  suit  ia  equiva- 
lent to  a  demurrer  for  want  of  equity.    Nicholas  v,  Murray,  5  Saw.,  820. 

§  1400.  A  bill  alleging  facts  which  go  to  show  that  the  defendant  city  is  about  to  do  injury 
to  plaintiffs  land,  without  authority  of  law,  is  not  demurrable  for  want  of  equity.  Griffing 
«.  Qibb,»  2  Black,  519. 

§  1401.  A  demurrer  in  equity  for  want  of  parties  should  name  the  parties  omitted.  Dwight 
V.  Central  Vermont  R.  CJo.,*  9  Fed.  R.,  785, 

§  1402.  Defect  of  parties. —  The  addition  of  a  party  plaintiff,  in  a  bill  in  equity,  who  has  no 
interest  in  the  suit,  and  who  is  not  a  necessary  or  proper  party  upon  the  record,  can  be 
taken  advantage  of  by  a  general  demurrer  for  want  of  equity.  Hodge  v.  North  Mo.  Railroad, 
IDilL,  104. 

g  1408.  A  defect  of  misjoinder  apparent  on  face  of  the  bill  will  be  waived  unless  objected 
to  by  demurrer  or  answer ;  and  the^  court  will  hesitate  to  dismiss  a  bill  for  such  defect  if  jus- 
tice can  be  done  to  all  parties  otherwise.    Bunco  v,  Qallagher,  5  Blatch.,  481. 

g  1404.  A  bill  is  demurrable  for  joining  an  unnecessary  party  defendant,  if  it  be  apparent 
on  the  face  that  such  party  has  no  interest  in  the  suit.  In  such  case  an  amendment  will  be 
granted.     Dwight  v,  Humphreys,*  8  McL.,  104. 

g  1405.  Parties  who  are  proper  defendants  cannot  demur  to  a  bill  for  a  misjoinder  of  de- 
fendants ;  only  those  mis  joined  can  demur.  An  assignee  in  bankruptcy  may  join  in  a  bill  to 
collect  money  fraudulently  paid  over,  and  to  set  aside  conveyances,  if  made  by  fraud,  without 
multifariousness,  all  matters  that  might  have  been  included  by  creditors  iu  a  creditor*s  biU. 
Spaulding  v,  McGovern,*  10  N.  B.  R,  188. 

§1406.  Causes  for  demurrer.— If  a  bill  of  complaint  shows  on  its  face  that  the  plaintiff 
has  a  remedy  at  law  demurrer  to  the  bill  will  He.'    Ivinsoli  v.  Hutten,*  1  Wyom.  Ty,  178. 

g  1407.  Where  fraud  is  alleged  iu  a  bill  and  relief  prayed  against  a  judgment  and  a  judicial 
sale  of  property,  a  demurrer  to  the  bill,  that  relief  can  be  had  at  law,  is  not  sustainable. 
Shelton  v.  Tiffin,  6  How.,  168. 

§  140S.  Where,  upon  the  case  stated  in  the  bill,  the  complainant  is  not  entitled  to  relief  by 
reason  of  lapse  of  time  and  laches  on  his  part,  the  defendant  may  demur.  Maxwell  v.  Ken- 
nedy, 8  How.,  210. 

§  1409.  The  rule  appears  now  to  be  well  settled,  and  with  reason,  that  whenever  a  bill  is 
so  framed  as  to  present  the  objection  of  the  lapse  of  time,  a  demurrer  for  that  cause  will  lie. 
Hall  V.  Russell,  3  Saw.,  506. 

§  1410.  The  objection  of  the  statute  of  limitations  may  be  taken  by  demurrer.  Sheldon  v. 
Keokuk  Northern  Line  Packet  Co.,  8  Fed.  R.,  763. 

§1411.  Where  a  bill  in  equity  states  a  case  to  which  the  act  of  limitation  applies,  without 
bringing  it  within  some  one  of  the  savings,  the  defendant  may  take  advantage  of  the  bar  by 
demurrer.     Wisner  v,  Barnet,  4  Wash.,  631. 

§  1412.  When  It  appears  on  the  face  of  a  bill  that  the  case  which  it  makes  is  barred  by  the 
statute  of  limitations,  and  that  the  excuse  of  concealment  of  **the  cause  of  action"  by  the 
defendants  is  not  so  alleged  as  to  avail  the  complainant,  this  defect  can  be  taken  advantage 
of  by  demurrer.     National  Bank  v.  Carpenter,  11  Otto,  567. 

§  1418.  A  statute  of  limitations  to  a  bill  by  a  patentee  against  an  infringer  should  be 
pleaded  rather  than  relied  on  by  way  of  demurrer;  and  a  demurrer,  so  far  as  it  rests  on  such 
ground,  will  be  overruled.    In  this  case  permission  m^^  given  to  set  up  same  defense  by  plea 
or  answer.    Steven  v.  Kansas  Pac.  R'y,  5  Dill.,  48Q. 
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§  1414.  Bill  laying  a  fonudatioii  for  some  relief  not  demurrable.—  A  bill  is  not  as  a 
whole  demurrable  if  it  lay  a  foundation  for  some  of  the  discovery  and  relief  asked  for.  Buerk 
V.  Imhaeuser,*  8  Fed.  R.,  457. 

§  1415.  A  demurrer  for  multifariongness  cannot  be  filed  by  one  who  is  not  affected  by 
the  fault    Ibid, 

§  1416.  Lapse  of  time^  etc.,  cannot  be  considered  on  demurrer.— No  circumstance  such 
as  lapse  of  time,  statute  of  limitations,  or  any  other  defense,  can  be  taken  into  consideration 
on  demurrer.     Burnley  v,  Jefferson ville,  3  McL.,  886.    (Overruled.) 

§  1417.  A  defense  depending  upon  a  state  statute  should  be  set  up  by  plea  or  answer,  and 
not  by  demurrer.     Grifilng  v.  Gibb/  2  Black,  519. 

§  1418.  Capacity  of  assignee  in  bankruptcy  cannot  be  questioned  by  demurrer.— The 
defendant  cannot  raise  by  demurrer  to  the  plaintiff's  bill  the  question  whether  the  plaintiff 
is  the  lawful  assignee  of  a  bankrupt,  the  plaintiff  having  brought  the  bill  in  that  capacity ; 
but  such  defense  must  be  set  up  in  a  plea,    Nicholas  t;.  Murray,  5  Saw.,  820. 

g  1419.  Demurrer  to  allegation  in  bill  of  discovery,  an  answer  to  which  would  subject 
defendant  to  penalty. —  If  an  answer  to  an  allegation  in  a  bill  for  discovery  may  subject  the 
defendant  to  a  penalty  or  forfeiture  under  United  States  statutes  concerning  copyrights,  the 
defendant  may  demur  to  such  allegation ;  and  such  demurrer  will  be  sustained.  Chapman  v. 
Ferry,  12  Fed.  R.,  698. 

§  1420.  Eridence  cannot  be  forced  into  pleadings  for  the  sake  of  demurring  to  it—  Bill 
for  injunction  against  a  bankrupt  to  prevent  him  from  collecting  and  applying  to  his  own 
use  the  debts.  The  bankrupt  prays  oyer  of  the  petition  in  bankruptcy,  recites  it  at  large,  and 
demurs  to  it  This  is  an  endeavor  to  force  evidence  into  the  pleadings  and  demur  to  it, 
which  is  not  allowable.  The  demurrer  will  therefore  be  taken  to  apply  to  the  bill  only,  and 
the  recital  of  the  bankruptcy  petition  will  be  rejected  as  surplusage.  Blackburn  v.  Stannard,* 
6  L.  R.,  250. 

3.  jPlea. 

BxnoLLKr  —  RequisUea  of  a  good  plea,  §  1421,— Plea  to  jurisdiction,  when  heard,  §§  1442-23. — 
Dilatory  plea  not  different  from  any  other,  §  1424,— ptea  to  jurisdiction,  when  uHthout 
oath,  §  1425. —  W?iat  facta  are  to  be  sworn  to,  §§  1426-27.-  Unsupported  plea  must  answer 
whole  bill,  %  1428.—  Plea  of  good  faith  and  valuable  consideration  mv^t  state  considera- 
tion, §  1429. —  Substance  of  plea  not  to  be  questioned  by  motion  to  strikeout,  §  1480. 

g  1421.  A  plea  is  a  special  answer  to  the  bill,  relying  upon  one  point  sufficient  to  bar,  delay 
or  dismiss  the  suit  It  need  not  admit  or  deny  all  iJlegations  of  the  bill,  and,  when  it  pro- 
fesses to  go  to  the  whole  bill,  does  not  require  to  be  supported  by  an  answer  covering  the 
allegations  irrelevant  to  the  point  relied  upon.  If  it  go  only  to  a  part  of  the  bill  the  remain- 
der must  be  answered.    Sims  v,  Lyle,  §  1481. 

§  1422.  The  pendency  of  a  plea  to  the  jurisdiction  precludes  all  action  of  the  court  till  it  is 
decided.    Ewing  v.  Blight,  §§  1482-88. 

§  1423.  An  immediate  hearing  of  a  dilatory  plea  will  be  ordered  if  necessary  in  aid  of 
justice.    Ibid. 

§  1424.  A  plea  to  the  jurisdiction  need  not  be  filed  within  four  days,  as  in  actions  at  law, 
there  being  no  distinction  in  equity  between  dilatory  and  other  pleas.  Ewing  v.  Blight 
g§  1484-37. 

§  1426.  A  plea  to  the  jurisdiction  or  in  bar  of  any  matter  of  record  may  be  put  in  without 
oath,  provided  the  truth  of  the  plea  appear  by  some  record.    Ibid, 

§  1426.  When  the  facts  averred  in  the  plea  are  of  defendant's  own  knowledge  they  must 
be  sworn  to  positively ;  if  they  are  not  necessarily  within  his  knowledge,  they  need  not  be 
sworn  to  positively,  but  an  affidavit  of  belief  will  be  sufficient    Ibid, 

§  1427.  Domicile  of  plaintiff  is  not  a  fact  to  which  defendant  must  necessarily  swear  posi- 
tively.   Ibid, 

§  1428.  When  a  bill  charges  fraudulent  misrepresentations,  and  avers  also  an  agreement 
on  part  of  defendant  to  execute  a  mortgage  of  real  estate,  and  a  failure  to  perform  this  agree- 
ment, it  is  not  sufficient  for  defendant  merely  to  plead  the  statute  of  frauds,  but  he  must  also 
answer  the  charges  and  allegations  of  the  bill.    Bailey  v,  Wright,  §  1488. 

§  1429.  To  a  bill  by  one  claiming  to  be  owner  of  a  patent-right  against  one  who  is  alleged 
to  have  obtained  the  title  thereto  fraudulently,  a  plea  that  defendant  is  a  bona  fide  purchaser 
for  a  good  and  valuable  consideration  must  state  the  consideration  and  the  amount  thereof. 
Secombe  v,  Campbell,  §  1489. 

§  1430.  If  a  plea  be  regular  in  form  its  sufficiency  cannot  be  inquired  into  upon  motion  ta 
strike  out    Tyler  v,  Hyde,  §  1440. 

P^OTBS.— See  §§  1441-1496.] 
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PLEA.  §1481. 

SIMS  V,  LYLE. 
(Circuit  Ck>urt  for  Pennsylvania:  4  Washington,  S01-S04.    1833.) 

Statement  op  Facts. —  A  plea  being  filed  which  professed  to  go  to  the 
whole  bill,  a  motion  was  made  to  overrule  the  plea  upon  grounds  appearing 
in  the  opinion. 

Opinion  by  Washington,  J. 

The  ground  of  the  present  motion  is  that  the  plea  does  not  admit  or  deny 
all  the  allegations  stated  in  the  bill,  and  therefore  an  answer  to  that  extent  is 
so  indispensable  that  the  court  must  overrule  the  plea,  whether  the  matter 
pleaded  amount  to  a  bar  or  not. 

§  1431.    What  is  a  good  plea  in  har  in  equity. 

The  court  can  by  no  means  accede  to  this  proposition.  The  practice  of  the 
courts  of  equity  is  quite  otherwise.  A  plea,  being  nothing  more  than  a  spe- 
cial answer  to  the  bill,  setting  forth  and  relying  upon  some  one  fact,  or  a 
number  of  facts,  tending  to  one  point,  sufficient  to  bar,  delay  or  dismiss  the 
suit,  it  would  be  a  vice  in  the  plea  to  cover  any  other  parts  of  the  bill  than 
such  as  concern  the  particular  subject  of  the  bar,  its  office  being  to  reduce  the 
cause,  or  some  part  of  it,  to  a  single  point,  and  thus  to  prevent  the  expense 
and  trouble  of  an  examination  at  large.  It  is  true  that  all  facts  essential  to 
render  the  plea  a  complete  defense  to  the  bill,  so  far  as  the  plea  extends,  must 
be  averred  in  it  or  it  will  be  no  defense  at  alL  If  the  plea  be  to  the  whole  of 
the  bill  it  must  cover  the  whole;  that  is,  it  must  cover  the  whole  subject  to 
which  the  plea  applies  and  which  it  professes  to  cover,  or  it  will  be  bad.  As 
if  the  bill  respect  a  house  and  so  many  acres  of  land,  and  the  plea,  professing 
to  cover  that  charge,  pleads  only  in  bar  as  to  the  house ;  but  if  it  cover  the 
whole  subject,  and  contains  a  full  defense  in  relation  to  it,  there  is  no  neces- 
sity, nor  would  it  be  proper,  to  notice  other  parts  of  the  bill  not  involved  in 
the  subject  to  which  the  plea  applies.  If  the  plea  be  only  to  a  part  of  the  bill 
the  rest  of  the  bill  ought  to  be  answered,  or  else  the  court  would  consider  the 
parts  not  embraced  by  the  plea,  or  answered,  as  true. 

But  there  is  no  instance  where  the  plea  contains  in  itself  a  full  defense  to 
the  bill  that  an  answer  is  necessary,  unless  it  is  rendered  so  in  order  to  nega- 
tive some  equitable  ground  stated  in  the  bill  for  avoiding  the  effect  of  the  an- 
ticipated bar;  as  where  fraud,  combination,  facts  intended  to  avow  the  force 
of  the  statute  of  frauds,  or  to  bring  the  plaintiff  within  some  of  the  exceptions 
to  the  act  of  limitations,  as  the  one  or  the  other  of  these  defenses  may  be  ex- 
pected ;  and  in  those  and  similar  cases  the  defendant  is  bound  not  only  to 
deny  those  charges  in  his  plea,  but  to  support  his  plea  by  an  answer  also  de- 
nying them  fully  and  clearly.  If  every  plea  required  an  answer  to  accom- 
pany it  there  would  be  no  use  for  the  twentieth  rule  lately  established  by  the 
supreme  court  (which  is  conformable  to  the  English  practice),  which  declares 
that,  if  the  plea  be  overruled,  the  defendant  shall  proceed  to  answer  the  bill, 
since  the  argument  supposes  that  the  bill  has  already  been  answered. 

In  this  case  the  plea  professes  to  go  to  the  whole  bill  and  does  not,  in  fact, 
cover  the  whole  subject  to  which  the  plea  applies,  and  if  the  matter  of  it  be  a 
fall  defense  to  the  suit  it  is  unnecessary  to  answer  other  parts  of  the  bill  not 
involved  in  the  subject  which  forms  the  ground  of  the  defense. 

The  plaintiff's  counsel  will  be  at  liberty  to  argue  the  plea  on  its  merits,  or 
to  renly  to  it,  as  he  may  think  proper. 
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EWING  V.  BLIGHT. 
(Circuit  Court  for  Pennsylvania:  8  Wallace,  Jr.,  Id9,  140.    1885.) 

Statement  of  Facts. —  During  the  pendency  of  a  plea  to  the  jurisdiction  an 
application  was  made  for  an  injunction  and  a  receiver. 

§  1432.  The  court  wiU  not  grant  an  injunction  or  appoint  a  receiver  whUe 
Us  jurisdiction  is  in  question. 

Opinion  by  Grier,  J. 

The  pendency  of  a  plea  to  the  jurisdiction  of  the  court  necessarily  precludes 
all  further  action  of  the  court  till  it  is  decided.  This  rule  of  practice  is 
founded  on  reason  as  well  as  fortified  by  authority.     13  Ves.,  164. 

While  the  jurisdiction  of  the  court  or  the  equity  of  the  bill  is  in  doubt  by 
the  pendency  of  a  plea  or  demurrer,  it  would  be  highly  improper  for  the  court 
to  interfere  by  the  exercise  of  such  high  powers  over  men's  property. 

§  1433.  An  immediate  trial  of  the  dilator y  plea  will  he  ordered  if  necessary. 

The  court  have  it  always  in  their  power  to  guard  against  the  abuse  of  dila- 
tory pleas.  If  any  irremediable  mischief  should  impend,  which  it  is  absolutely 
necessary  to  meet  with  promptness,  or  if  there  be  any  just  suspicion  that  the 
plea  or  demurrer  is  merely  intended  for  delay,  the  court  will  order  an  imme- 
diate hearing  or  trial  of  the  plea. 

If  an  issue  be  desired  to  try  the  plea  of  jurisdiction  in  this  case  it  will  be 
ordered,  or  any  other  rule  which  complainant  may  desire,  for  the  purpose  of 
expediting  the  final  hearing  in  case  the  jurisdiction  should  be  found  to  exist. 

EWING  V.  BLIGHT. 
(Circuit  Court  for  Pennsylvania:  8  Wallace,  Jr.,  134-188.    1855.) 

Statement  of  Facts. —  Plea  to  the  jurisdiction  was  filed  twenty-five  days 
after  the  bill  was  filed.  The  plea  denied  that  complainant  was  a  resident  of 
another  state  as  alleged  in  the  bill. 

§  1434.  Rules  at  law  in  the  ma;tter  of  dilatory  pleas. 

Opinion  by  Grier,  J. 

The  rules  in  courts  of  law,  with  regard  to  dilatory  pleas,  are  very  stringent, 
and  require  them  to  be  put  in  within  four  days  after  the  term  to  which  the 
declaration  is  filed,  counting  both  days  inclusive.  They  require  also  that  the 
affidavit  to  the  truth  of  the  plea  be  positive  and  not  according  to  the  belief  of 
the  deponent.  In  the  practice  of  those  courts,  also,  a  dilatory  plea,  not  filed 
in  time  or  subsequently  authenticated,  may  be  treated  as  a  nullity,  and  the 
party  making  it  defaulted  for  want  of  a  plea. 

§  1435.  Equity  practice  as  to  dil<xiory  pleas. 

But  such  is  not  the  course  of  practice  in  courts  of  equity.  By  the  rules  of 
this  court  the  defendant  may  enter  his  plea,  demurrer  or  answer  to  the  bill  at 
any  time  before  or  on  the  next  rule  day  succeeding  that  of  his  appearance. 
There  is  no  distinction  made  between  pleas  to  the  jurisdiction,  or  that  called 
dilatory  pleas  and  any  other  pleadings.  Nor  can  the  complainant  treat  the 
plea  filed  as  a  nullity  and  enter  an  order  taking  the  bill  pro  confesso^  where 
the  plea  is  not  sufficiently  verified.  The  proper  mode  of  taking  advantage  of 
a  formal  defect  of  this  description  is  by  an  application  for  an  order  setting 
aside  the  pleading,  or  to  take  it  off  the  files  for  irregularity.  Wall  v.  Stubbs, 
2  Ves.  &  B.,  385 ;  Heart  v.  Corning,  3  Paige,  570. 

Entry  in  clerKs  office  rescinded. 
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Upon  motion  to  set  aside  the  plea  because  it  was  not  adequately  verified  tbe 
following  opinion  was  delivered : 

§  1436.  Rule  for  verification  of  pleas  to  the  jurisdiction  —  amd  exception  to 
that  rule. 

Opinion  by  Gribb,  J. 

It  has  been  said  by  Lord  Bedesdale  '^  that  pleas  to  the  jurisdiction  of  the 
court,  or  in  disability  of  the  person  of  the  plaintiff,  as  well  as  pleas  in  bar  of 
any  matter  of  record,  may  be  put  in  without  oath."  But  this  is  true  only 
where  the  truth  of  the  plea  appears  by  some  record.  For  it  is  now  well  set- 
tled that  wherever  the  plea  puts  in  issue  matter  in  pais,  or  which  may  be 
established  on  the  hearing  by  the  testimony  of  witnesses,  it  should  be  veri- 
fied by  oath. 

The  principle  upon  which  the  court  acts  in  requiring  pleas  to  be  put  in  upon 
oath  is  that  it  will  not  permit  a  defendant  to  delay  or  evade  the  discovery 
sought  unless  he  will  first  pledge  his  oath  to  the  truth  (or  at  least  to  hi^  belief 
of  the  truth)  of  the  facts  upon  which  he  relies  in  all  cases  where  the  facts  are 
those  of  which  the  court  does  not  take  official  notice. 

Where  the  facts  averred  in  the  plea  are  of  the  defendant's  own  knowledge, 
or  acts  done  by  himself,  they  must  be  sworn  to  positively.  If  they  are  acts 
done  by  others,  not  necessarily  within  his  knowledge,  they  need  not  be  sworn 
to  positively.  It  is  sufficient  if  he  swears  to  his  belief  of  their  truth,  and  this 
more  especially  where  the  plea  is  negative  and  denies  some  fact  alleged  affirm- 
atively in  the  bill;  as  where  the  bill  alleges  that  the  complainant  is  heir, 
executor,  or  partner.  Drew  v.  Drew,  2  Ves.  ife  B.,  169;  Heart  v.  Corning,  3 
Paige,  570.  There  is  no  distinction  in  equity  between  pleas  to  the  jurisdiction 
or  other  pleas. 

§  1437.  Domicile  of  opposing  party  need  not  he  sworn  to  as  of  Jcnoicledge, 

The  bill  in  this  case  avers  that  the  complainant  is  a  citizen  of  Xew  Jersey, 
and  of  course  not  a  citizen  of  Pennsylvania.  This  averment  is  necessary  to 
give  the  court  jurisdiction.  The  plea  denies  the  fact  as  averred,  and  affirms 
the  negative  inference  assumed  from  it.  Although  in  strictness  it  may  be 
said  to  deny  the  allegation  of  the  bill  by  affirming  a  positive  fact,  inconsistent 
with  such  averment,  it  may,  nevertheless,  be  considered  a  negative  plea  taking 
issue  on  an  averment  of  the  bill  necessarily  within  the  personal  knowledge  of 
defendant.  Domicile  or  citizenship  depends  not  only  on  the  acts,  but  the 
secret  or  declared  intentions,  of  the  party  of  whom  it  is  averred.  It  is  the 
predicate  often  of  very  nice  legal  distinctions,  as  well  as  facts  and  intentions 
of  which  another  may  not  be  cognizant.  It  is  generally  an  opinion  of  belief 
founded  partly  on  facts  known,  and  partly  on  information  from  others.  In 
many  cases  one  man  may  have  such  a  thorough  knowledge  of  the  birthplace 
and  residence  of  another,  and  the  acts  of  his  whole  life,  that  he  may  con- 
scientiously swear  to  his  citizenship  or  domicle  absolutely  and  positively.  But 
in  many  cases  a  defendant  cannot  have  such  knowledge,  and  can  only  swear  to 
his  belief. 

Where  an  answer  sets  forth  a  detail  of  numerous  facts,  some  on  the  knowl- 
edge of  the  defendant  and  others  on  information,  the  oath  usually  makes  such 
distinction.  But  a  plea  denying  the  citizenship  of  the  complainant,  being  to 
a  single  fact,  never  sets  forth  the  particular  facts  or  reasons  which  enter  into 
the  result.  Hence  the  form  of  the  oath  to  an  answer  is  not  usually  found 
attached  to  a  plea  denying  a  single  fact. 

If  the  fact  denied  be  not  within  the  pex^soi^^''^  knowledge  of  the  deponent 
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he  can  but  swear  to  his  belief,  and  the  rules  of  pleading  in  chancery  require  no 
more.  It  is  not  necessary  to  set  forth  the  reasons  of  such  belief,  or  to  distin- 
guish between  how  much  of  it  is  founded  on  information,  how  much  on  per- 
sonal knowledge,  and  how  much  on  legal  investigation  or  instruction  of  counseL 
Few  persons  are  capable  of  such  an  analysis  of  their  own  faith.  The  law 
should  not  compel  a  party  to  swear  rashly,  under  penalty  of  losing  his  rights. 
The  motion  to  strike  out  the  plea  for  want  of  a  sufficient  verification  is  there- 
fore refused. 

BAILEY  V.  WRIGHT. 
(Circuit  C:k>urt  for  Ohio:  2  Bond,  181-188.    1868.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  The  bill  in  this  case  alleges,  m  substance,  that  upon 
certain  false  and  fraudulent  representations  by  the  defendants  the  complain* 
ant  was  induced  to  make  an  advance  to  them  of  $20,000,  to  be  invested  in  the 
purchase  of  cotton  for  the  benefit  of  all  the  parties.  It  is  averred,  also,  that 
as  an  inducement  for  making  said  advance,  and  an  indemnity  therefor,  the 
defendant  Wright  represented  himself  as  the  owner  of  valuable  real  estate  in 
Cincinnati,  which  he  promised  to  mortgage  to  the  complainant  to  secure  him 
against  loss  for  said  advance  in  money.  The  bill  contains  direct  allegations 
of  fraud  on  the  part  of  defendants,  prays  for  an  account,  and  for  a  decree  re- 
quiring  the  defendant  Wright  to  execute  a  mortgage  on  the  real  estate  in  Cin- 
cinnati, according  to  his  promise. 

The  defendant  Wright  has  filed  a  plea  to  the  bill,  denying  all  the  allegar 
tions  of  fraud,  and  averring,  as  to  the  averment  of  the  bill  that  he  promised 
to  execute  a  mortgage  of  real  estate,  that  if  any  such  promise  was  made  it 
was  verbal,  and  therefore  void  under  the  statute  of  frauds. 

§  1438.  When  a  biU  shows  facta  which  tend  to  take  a  parol  contract  out  of 
the  statute  of  frauds  the  defendant  cannot  merely  plead  the  statute^  but  must 
answer  the  charges  of  the  hiU, 

The  pending  motion  in  the  case  is  for  an  order  to  withdraw  the  plea  from 
the  files,  and  to  require  an  answer  to  the  merits.  The  only  question  intended 
to  be  presented  on  this  motion  is  whether,  under  the  allegations  of  the  bill, 
the  defendant  Wright  can  rely  on  his  averment  that  the  promise  to  execute 
the  mortgage  was  void  under  the  statute  of  frauds,  without  an  answer  in  re- 
sponse to  the  charges  of  fraud  in  obtaining  the  advances  of  money  by  the 
complainant. 

The  defendant  has  an  undoubted  right  to  set  up  that  the  agreement  to  mort- 
gage was  by  parol,  and  therefore  void.  But  the  law  seems  now  to  be  well 
settled,  that  where  facts  are  asserted  in  a  bill,  the  effect  of  which  may  be  to 
take  a  verbal  agreement  out  of  the  operation  of  the  statute  of  frauds,  it  is 
incumbent  on  the  respondent  to  respond  by  answer  to  such  facts.  This  w^ould 
seem  to  be  the  fair  construction  of  the  thirty-second  rule  of  the  rules  of  prac- 
tice in  chancery,  adopted  by  the  supreme  court  for  the  guidance  of  the  courts 
of  the  United  States.  And  such  seems  to  be  the  law  applicable  to  the  ques- 
tion as  laid  down  by  Judge  Story.     Story's  Eq.  Plead.,  691. 

It  is  clear  that  a  plea  merely  setting  up  the  invalidity  of  an  agreement 
under  the  statute  of  frauds,  where  other  facts  are  averred  in  the  bill  in  support 
of  the  complainant's  equity,  and  which  may  be  of  a  character  to  require  a 
court  to  ignore  the  plea  of  the  statute,  the  defendant  should  be  required  to 
file  his  answer  to  such  facts.    Such,  it  seems  to  the  court,  is  in  accordance  with 
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the  spirit  and  design  of  the  thirty -second  rule  before  referred  to.  And  with- 
out deeming  it  necessary,  in  deciding  the  present  motion,  to  refer  to  the  frauds 
alleged  in  the  bill,  and  without  intimating  any  opinion  upon  the  question 
whether,  if  the  frauds  charged  were  proved,  the  legal  effect  would  be  to  super- 
sede the  plea  of  the  statute  of  frauds,  and  present  the  entire  transaction  for 
inquiry  on  the  broad  principles  of  equity,  an  order  will  be  entered  requiring 
the  defendants  to  file  their  answer  to  the  bill.  There  can  be  no  hardship  in 
such  an  order.  The  defendants  should  gladly  avail  themselves  of  the  oppor- 
tunity of  denying  the  frauds  charged.  I  trust  they  will  be  able  to  acquit 
themselves  of  all  imputations  impugning  their  integrity  in  the  transactions 
set  out  in  the  bill. 

SECOMBE  V.  CAMPBELL. 
(Circuit  Court  for  New  York :  18  Blatchf ord,  108, 109.    1880.) 

Opinion  by  Wheeler,  J. 

Statement  of  Facts. —  This  bill  is  brought  upon  re-issued  letters  patent, 
division  A,  No.  4,143,  to  Helen  M.  Ingalls,  assignee  of  Marcus  P.  Norton, 
dated  October  4,  1870,  for  an  improvement  in  postofflce  post-marking  and 
postage  canceling  stamps,  and  alleges  that  she  assigned  this,  with  other  pat- 
ents, to  the  plaintiff's  intestate  and  others  to  the  Secombe  Manufacturing 
Company, of  which  he  was  president;  that  the  Secombe  Manufacturing  Com- 
pany and  he,  president,  joined  in  a  re-assignment  to  her,  which  by  the  con- 
tract was  not  to,  and  by  what  the  plaintiff  claims  to  be  its  true  construction 
does  not,  include  this  one ;  but  that  if  by  any  construction  this  one  is  included, 
the  assignment  was  drawn  to  include  it  by  the  fraud  of  her  agent;  that  she 
has  assigned  it  to  the  defendant  Campbell,  who  has  obtained  a  decree  against 
the  defendant  James  for  an  account  of  profits  and  damages  for  infringement; 
and  prays  that  if  the  instrument  of  re-assignment  is  held  to  include  this  pat- 
ent, it  may  be  reformed  so  as  not  to  include  it,  and  that  the  profits  and  dam- 
ages be  decreed  to  the  plaintiff. 

The  defendant  Campbell  has  pleaded  to  so  much  of  the  bill  as  alleges  fraud 
in  making  the  instrument  of  re-assignment  that  he  is  a  hona  fide  purchaser 
of  these  letters  patent  from  Helen  M.  Ingalls,  for  a  "  good  and  valuable  con- 
sideration, to  wit,  a  certain  sum  of  money  then  advanced  and  paid  by  him  to 
her,"  without  notice  of  the  fraud.  This  plea  was  set  down  for  argument  by 
the  plaintiff  and  the  argument  has  been  heard. 

§  1439.  A  plea  that  the  defendant  is  a  bona  fide  purchaser  for  a  good  and 
valuable  consideration  must  set  forth  the  amount  of  such  consideration. 

There  is  no  fair  question  but  that  the  fact  that  the  defendant  was  such  a 
purchaser  for  a  valuable  consideration  without  notice  would  be  a  sufScient  rea- 
son for  his  not  answering  that  part  of  the  bill,  and  be  a  good  plea  to  it.  Story's 
Eq.  PI.,  §  805.  The  titles  to  patents  are  required  by  law  to  be  recorded,  and 
a  purchaser  has  the  right  to  rely  upon  the  apparent  record  title  so  long  as  ho 
acts  in  good  faith,  the  same  as  the  purchaser  of  real  estate  has  where  the 
title  is  required  to  be  shown.  In  either  case  the  purchaser  must  have  parted 
with  a  consideration  large  enough  to  make  it  inequitable  for  him  to  be  re- 
quired to  give  up  the  property  to  one  who  has  not  the  apparent  legal  title. 
Boone  v.  Chiles,  10  Pet.,  177.  In  this  plea  there  is  no  allegation  of  the  con- 
sideration paid  other  than  the  one  recited.  The  words  **good  and  valuable" 
may  refer  to  what  would  be  good  and  valuable  between  the  parties,  which 
might  be  very  slight,  and  "  a  certain  sum  of  money  "  might  be  a  very  small 
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sum,  and  wholly  inadequate  to  make  his  equity  superior  to  Secombe's  if  the 
fraud  did  in  fact  exist.  The  rules  of  pleading  as  to  this  are  the  same  as  at 
law,  and  the  consideration  ought  to  be  set  forth  in  amount  in  traversable 
form,  so  that  the  plaintiff  can  traverse  it  if  he  chooses,  or  the  court  see  that 
it  is  adequately  valuable  if  not  traversed. 

Although  this  plea  is  apparently  good  in  other  respects  it  is  wanting  in  this, 
and  must  be  overruled. 

TYLER  v.  HYDE. 
(Circuit  Court  for  New  York:  2  Blatchford,  399,  400.    1853.) 

Statement  op  Facts. —  A  demurrer  to  a  plea  pleaded  puis  darrein  continvr 
once  having  been  sustained,  defendant,  by  leave,  pleaded  a  special  plea,  which 
plaintiffs  moved  to  strike  out  on  the  ground  that  it  was  a  repetition  of  the 
former  plea. 

§  1440.  A  plea  regvia/r  in  form  carmot  he  displaoed  by  motion. 

Opinion  by  Betts,  J. 

The  court  will  not,  on  this  motion,  enter  into  a  consideration  of  the  suffi- 
ciency of  the  plea  in  point  of  substance,  or  inquire  whether  it  is  founded  upon 
the  rightful  decree  of  the  circuit  court  in  Louisiana.  It  may,  possibly,  be- 
come necessary  for  this  court  to  determine,  when  the  proofs  are  presented, 
which  decree  of  that  court  is  the  valid  one  governing  the  case,  should  two 
be  certified  from  it  which  are  in  conflict  in  particulars  affecting  the  merits. 

The  privilege  accorded  to  the  defendants  to  plead  over  was  subject  to  no 
restrictions,  and  they  are  entitled  under  it  to  interpose  any  plea  which  would 
have  been  good  if  put  in  independently  of  that  leave.  The  defendants  plead 
at  their  peril,  and  their  plea,  being  regular  in  form,  cannot  be  displaced  by 
motion.  The  plaintiffs  must  demur  to  it  or  take  issue  on  the  facts  it  sets  up. 
Motion  denied. 

§  1441.  Deflnition  —  Office  of  the  plea. — A  plea  in  equity  is  a  special  answer  showing  why 
the  suit  should  bo  dismissed,  delayed  or  barred,  made  for  the  purpose  of  enabling  the  defend- 
ant to  avoid  the  inconvenience  and  expense  of  an  answer  in  detail.  Two  matters  of  defense 
cannot  be  stated  in  one  plea,  nor  should  a  plea  contain  various  facts  unless  they  are  all  con- 
ducive to  a  single  point  which  constitutes  a  single  defense.  Two  pleas  in  a  suit  are  never 
allowed,  even  in  bar,  except  in  a  particular  case,  by  leave  of  the  court  first  obtained,  where 
great  inconvenience  might  otherwise  be  sustained.  Newby  v.  Oregon  Central  R.  Co.,  1 
Saw.,  68. 

§  1442.  Respondent  may  pat  his  defense  in  plea.— A  respondent  is  not  bound  to  put  hia 
defense  upon  the  answer,  and  reserve  it  for  a  final  hearing,  but  may,  if  it  be  a  fit  subject  for 
a  plea,  put  it  into  that  shape,  in  order  to  save  the  expense  of  going  into  a  general  examina- 
tion.   Wilson  V.  Graham,  4  Wash.,  53. 

§  1448.  The  plea  must  set  np  a  bar  to  erery  equitable  allegation  in  the  bill  or  it  wiU  be 
set  aside.    Piatt  v.  Oliver,  1  McL.,  295. 

§  1444.  A  plea  in  bar  to  a  bill  must  be  full  and  complete  to  every  part  of  the  bill,  and 
fraud  charged  must  be  denied  by  an  answer  filed  in  support  of  the  plea.    IbicL 

g  1445.  A  plea  Is  always  in  avoidance  of  a  bill,  and  stands  for  nothing  as  evidenoe.  Ger- 
non  V,  Boscaline,  2  Wash.,  199. 

§  1446.  A  plea  to  a  bill  in  equity  may  be  good  In  part,  and  not  so  in  the  whole;  and  a 
court  will  allow  it  as  to  so  much  of  the  bill  as  it  is  properly  applicable  to,  unless  it  has  the 
vice  of  duplicity  in  it    Kirkpatrick  v.  White,  4  Wash.,  595;  Wythe  v.  Palmer,  8  Saw.,  412. 

§  1447.  A  plea  In  equity  must  contain  but  one  matter  or  point,  and  only  one  plea  may  b& 
filed  to  the  whole  bill  or  to  any  specific  part  thereof.     A  plea  mingling  matters  of  abatement* 
of  demurrer,  and  in  bar,  will  be  overruled.     Gaines  v,  Mausseaux,*  1  Woods,  118. 

g  1448.  A  defendant  has  a  right  to  file  one  plea,  but  only  one,  and  the  court  will  in  its 
discretion  allow  double  pleas  only  when  great  inconvenience  might  otherwise  result,  and  then 
upon  payment  of  costs  by  defendant.     Noyes  v.  Willard,*  1  Woods,  187. 
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§  1449.  A  defendant  filing  several  pleas  without  leave  should  be  put  to  his  election  upon 
which  to  rely.    Ibid, 

§  1450.  In  equity  a  defendant  is  not  allowed  to  plead  more  than  one  plea  to  the  bill  with- 
out special  leave  of  the  court  iirst  obtained,  and  such  leave  will  only  be  given  in  particular 
cases  when  the  necessity  therefor  is  obvious.    Liamb  v.  Starr,  Deady,  350. 

8  1451.  Defenses  apparent  on  face  of  bill. —  A  plea  that  the  court  is  without  jurisdiction 
on  the  ground  of  citizenship,  or  that  plaintiff  has  mistaken  his  remedy,  will  be  overruled,  as 
defenses  apparent  on  the  face  of  the  bill  should  be  set  up  by  demurrer.    Ibid. 

§1452.  Plea  sets  ap  fact  outside  bill  showing  that  no  answer  is  needed.— A  proper 
plea  in  equity  sets  up  some  fact  outside  of  the  bill,  which  shows  that  the  bill  should  not  be 
answered  at  all,  and  need  not  be  supported  by  answer.  Anomalous  pleas  denying  some 
single  part  of  the  case  may  be  allowed  for  convenience  to  save  trying  the  whole  case,  when 
the  failure  of  that  part  would  be  fatal,  and  also  for  safety  against  enforced  discovery  in  a 
suit  by  those  not  entitled  to  the  discovery.  But  as  to  that  part  denied  the  defendant  cannot 
avoid  fully  answering  it  by  merely  pleading  to  it.  He  must  answer  that  part,  although  his 
plea  and  answer  show  that  the  rest  of  the  bill  should  not  be  answered.  If  his  unsupported 
plea  should  be  allowed  the  plaintiff  would  be  deprived  of  the  discovery  on  oath  to  which  he 
is  entitled  as  to  that  part  of  the  case  as  evidence  upon  the  traverse  to  the  plea,  should  he  wish 
to  traverse  it.     Dwight  v.  Central  Vermont  R  Co.,*  9  Fed.  R.,  785. 

§  1453.  I>efendanVs  right  to  demnr,  plead  and  answer  the  bill.— Under  the  thirty-second 
equity  rule  a  defendant  may  demur  to  a  part  of  the  bill,  plead  to  a  part  and  answer  to  a  part; 
and  no  demurrer  or  plea  is  bad  simply  because  the  answer  may  extend  to  some  part  of  the 
matter  covered  by  the  plea  or  demurrer.  But  no  rule  allows  a  defendant  to  plead,  answer 
and  demur,  each  to  the  whole  bill,  at  the  same  time.  Crescent  City  Co.  v.  Butchers'  Co.,  13 
Fed.  R.,  225. 

§  1454.  Plea  mnsi  be  Terifled. —  The  absence  of  an  affidavit  verifying  the  matters  of  fact 
alleged  in  a  plea  is  fatal.     White  t;.  Whitman,  1  Curt.,  494. 

§  1455. irregularly  filed. —  Pleas  which  are  irregularly  filed  and  defective  under  the 

thirty-first  equity  rule  for  the  federal  courts,  for  lack  of  affidavit  that  they  were  not  interposed 
for  delay,  and  of  certificate  of  counsel  ^hat  in  his  opinion  they  were  well  founded  in  point  of 
law,  need  not  be  traversed  or  set  down  for  argument,  but  may  be  disregarded ;  so  too  if  they 
merely  allege  matters  of  law  and  not  of  fact.    National  Bank  v.  Insurance  Co.,  14  Otto,  54. 

§  1456.  Plea  made  to  stand  for  answer.—  Where  one  defense  is  made  by  plea,  and  an- 
other by  answer,  the  plea  will  be  ordered  to  stand  for  an  answer.    Lewis  v.  Baird,  8  McL.,  56. 

§  1457.  Plea  heard  without  reply,  facts  admitted.— When  a  plea  in  equity  is  set  down 
for  hearing  without  being  replied  to  by  the  complainant,  all  the  facts  therein  alleged  which 
are  well  pleaded  are  considered  as  admitted  for  the  purpose  of  determining  the  question 
whether  the  plea  constitutes  a  sufficient  answer  to  the  suit.  Melius  v,  Thompson,  1  Cliff., 
125. 

g  1458.  Plea  nndenied  taken  as  trae. —  A  plea  not  denied  by  a  replication,  but  set  down 
for  argument,  is  taken  as  true.     Gallagher  r.  Roberts,*  1  Wash.,  320. 

g  1459.  Plea  mast  deny  equitable  ground  for  relief. —  When  the  bill  lays  an  equitable 
ground  for  relief,  a  plea  setting  up  a  former  judgment,  but  not  denying  the  ground  laid,  will 
not  bar  the  suit.    Ibid. 

g  1460.  Several  pleas  filed  without  leave.—  When  more  pleas  than  one  are  filed  without 
special  leave  therefor,  they  may  all  be  overruled.     Wheeler  v.  McCormick,*  8  Blatch.,  267. 

g  1460a.  The  act  of  congress  of  April  8,  1818,  limiting  the  jurisdiction  of  the  circuit  court 
for  southern  New  York,  intended  only  to  prohibit  jurisdiction  over  causes  arising  in  northern 
New  York,  and  a  plea  in  that  court  that  the  cause  of  action  arose  out  of  the  jurisdiction  of 
that  court,  to  wit,  in  Illinois,  is  bad.    Ibid. 

gl461.  Plea  overruled  hj  answer  touching  same  matter. —  Asa  rule,  if  defendant  an- 
swer to  the  same  matter  which  is  covered  by  his  plea  the  latter  is  thereby  overruled.  The 
only  exception  to  this  is  the  case  where  an  answer  is  necessary  to  support  a  plea,  as  where 
the  bill  charges  circumstances  calculated  to  avoid  the  anticipated  bar  of  the  defendant.  There 
the  plea  must  contain  all  averments  to  meet  those  circumstances,  and  the  answer  also  must 
deny  the  same  circumstances  in  order  that  plaintiff  may  have  an  opportunity  for  exception. 
Fterguson  v.  O'Harra,*  Pet.  C.  C,  498. 

§  1462.  If  a  plea  go  only  to  a  part  of  the  bill  the  remainder  must  be  covered  by  answer 
or  demurrer.    Ibid, 

g  1463.  Disposition  of  plea  in  discretion  of  court— In  many  cases,  when  a  plea  is  not 
overruled,  the  court  in  its  discretion  will  refuse  to  allow  it  the  full  effect  of  a  plea,  and  will 
sometimes  save  to  defendant  the  benefit  of  it  at  a  heariug«  ^''^^  &t  other  times  order  it  to  stand 
for  an  answer,  as  in  their  judgment  will  best  secure  the  ends  of  justice.    Rhode  Island  v,  Mas- 

sacbusetto,*  14  Pet,  210. 
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§  1464.  Plea  not  allowed  to  prejudice  merits  of  the  case  In  snits  to  determine  boundary 
of  state. —  A  suit  between  two  states  upon  a  question  of  boundary  will  not  be  decided  upon 
a  plea  by  which  any  of  the  merits  of  complainant's  case  will  be  shut  out  of  consideration. 
Ibid. 

%  14G5.  Although  suits  between  states  upon  a  question  of  boundary  are  conducted  accord- 
ing to  the  rules  of  the  court  of  chancery,  yet,  from  the  dignity  and  importance  of  the  con- 
test, the  court  will  see  that  technical  rules  do  not  operate  to  prevent  either  party  from 
presenting  its  case  in  the  best  possible  light,  nor  oppose  an  obstacle  to  the  accomplishment  of 
final  justice.    Ibid, 

§  1466.  Duplicity. —  A  plea  setting  up  the  separate  defenses  of  accord  and  compromise, 
and  title  by  prescription,  will  be  overruled  for  duplicity.     Ibid. 

§  1467.  Bill  charging  matters  avoiding  statute  of  limitations,  plea  must  negative  suek 
matters. —  When  the  bill  charges  fraud  or  other  matters  which  would  avoid  the  bar  of  the 
statute  of  limitatiouK,  a  plea  simply  setting  up  the  statute,  without  negativing  the  other  mat- 
ters, will  be  insuflScient.  The  plea  itself  must  offer  a  complete  bar,  and  it  will  not  be  suffi- 
cient if  an  answer  in  support  of  the  plea  contain  denials  of  the  allegations  in  the  bill. 
Stearns  v.  Page.*  1  Story,  204. 

§  1468.  Plea  overruled  by  answer.—  When  the  answer  in  support  of  the  plea  contains 
more  than  is  necessary  for  this  purpose,  it  overrules  the  plea.  A  plea  states  ground  why  de- 
fendant should  not  go  into  a  full  defense,  but  an  answer  by  going  into  a  full  defense  neces- 
sarily overrules  it.    Ibid. 

%  1469.  If  a  plea  contains  a  positive  denial  of  the  equity  of  the  plain tiflTs  bill,  a  decree 
cannot  be  rendered  for  plaintiff  on  the  testimony  of  a  single  witness  without  corroborating 
circumstances.     Hughes  v.  Blake,*  6  Wheat..  453. 

§  1470.  Issue  on  plea  is  one  of  fact. —  If  an  issue  be  formed  on  a  plea  the  question  before 
the  court  is  of  fact  only  and  not  of  the  sufficiency  of  the  plea.    Hughes  v.  Blake,*  1  Mason,  515. 

§  1471.  Plea  supported  by  answer,  how  overcome.—  If  a  plea  be  supported  by  an  answer 
the  latter  is  good  evidence,  and  will  prevail  unless  overcome  by  two  witnesses  or  equivalent 
evidence.    Ibid. 

§  1472.  Statute  of  limitations.—  That  a  demand  is  stale,  or  barred  by  the  statute  of  limita- 
tions, must  be  pleaded.    The  Steamboat  Swallow,  Olc,  884. 

§  1478. without  answer. —  The  defendant  to  an  attachment  in  chancery  in  Virginia 

may  plead  the  statute  of  limitations  without  answer.     Wilson  v.  Koontz,  7  Cr.,  202. 

§  1474. where  defendant  has  removed  from  county.—  A  defendant  who  removes  from 

one  county  in  Virginia  to  another  is  not  thereby  prevented  from  pleading  the  statute  of  lim- 
itations, unless  the  plaintiff  has  been,  by  such  removal,  actually  defeated  or  obstructed  in 
bringing  or  maintaining  his  action.    Ibid. 

§  1475. in  pleading  the  statute  of  limitations  to  a  bill  in  chancery  it  is  not  neces- 

eary  that  there  shall  be  an  express  reference  to  the  statute  of  the  state  in  which  the  proceed- 
ing is  instituted.  The  court  is  judicially  botmd  to  take  notice  of  the  statutes  of  limitations 
when  the  facts  are  stated  and  relied  on  as  a  bar  to  further  proceedings,  if  they  are  found 
sufficient.    Harpending  v.  The  Dutch  Church,  16  Pet.,  455. 

§  1476.  Fraud  must  be  denied  in  a  plea  as  well  as  in  an  answer.  Lewis  v,  Baird,  8 
McL.,  56. 

§  1477.  A  plaintilTs  authority  to  sue  in  equity  as  executor  should  be  questioned,  if  at  all, 
by  plea  or  answer.    Rubber  Co.  v.  Goodyear,  9  Wall.,  788. 

§1478.  Plea  denying  particular  allegations  held  bad.— A  bill  filed  against  one  alleged 
to  be  a  legatee,  to  recover  a  debt  due  from  the  testate,  alleged  that  the  executors  of  the 
testate  had  either  refused  to  accept  the  trust  or  had  died  leaving  no  property,  or  had  dis- 
appeared to  parts  unknown,  and  that  defendant  was  possessed  of  property  belonging  to  the 
testate's  estate.  A  plea  setting  up  where  some  of  the  executors  might  be  found,  and  that 
some  of  them  had  died  leaving  property,  and  that  defendant  was  ignorant  about  plaintiff's 
claim,  was  held  a  bad  plea.     Milligan  v.  Milledge,*  8  Cr.,  220. 

§  1479.  Bill  for  infringement  of  patent  by  railroad  — Plea  as  t^  ownership  of  road.— 
A  bill  for  infringement  of  a  patent-right  alleged  that  the  invention  had  been  used  upon  a  cer- 
tain railroad  in  June,  1861,  and  that  defendant  as  the  owner  of  the  railroad  had  infringed  the 
patent.  Defendant  pleaded  that  since  January  1,  1861,  the  railroad  had  been  owned  by  a 
joint  stock  company,  and  admitted  that  he,  defendant,  was  one  of  the  directors  therein. 
Held,  on  demurrer,  that  this  plea  was  good,  as  the  ownership  of  the  railroad  was  a  material 
allegation  and  was  denied  by  the  plea.     Beard  v.  Bowler,*  2  Bond,  13. 

§  1480.  A  plea  to  a  part  only  of  a  bill  need  not  respond  to  the  other  allegations  of  the  bilL 
Ibid. 

§  1481.  Plea  of  non-joinder.— A  plea  to  a  bill  brought  by  certain  stockholders  of  a  rail- 
road, that  there  were  other  stockholders  who  should  have  been  joined  as  parties,  whose 
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names  were  known  to  the  plaintiffs,  but  not  to  defendants,  is  not  a  good  plea.  If  there  were 
such  stockholders,  whose  existence  would  defeat  the  suit  unless  they  were  joined,  defendants 
should  state  who  they  were,  as  plaintiffs  are  entitled  to  an  opportunity  to  traverse  the  fact. 
A  traverse  of  the  plea  as  filed  would  only  put  in  issue  the  knowledge  on  part  of  the  plaintiffs 
of  persons  unknown  to  defendants.     Dwight  v.  Central  Vermont  R.  Co.,*  9  Fed.  R.,  785. 

§1482.  Plea  of  another  suit  pending. —  A  plea  stating  the  pendency  of  another  suit  on 
the  same  ground  of  action  in  another  court  is  a  good  plea;  but  when  the  plea  sets  out  the 
bill  in  the  other  suit,  making  it  a  part  of  the  plea,  the  court  will  compare  the  bill  as  set  out 
with  the  bill  in  the  present  case,  and,  if  the  cases  be  found  to  be  not  identical  in  their  causes 
of  action,  will  overrule  the  plea.     Wheeler  v.  McCormick,*  8  Blatch.,  267. 

§  1488.  Plea  merely  denying  averment  of  bill  bad,  if  plaintiff  might  recorer,  although 
plea  be  trne. —  Plaintiff  in  his  bill  averred  that  defendant  had  made  soda-water  fountains, 
each  of  which  contained  inventions  claimed  by  plaintiff  under  each  of  five  patents.  The  de- 
fendant in  his  plea  merely  denied  such  averment  Such  plea  is  bad  in  substance  because  the 
plaintiff  may  recover,  although  the  plea  is  true,  if  an  infringement  of  any  one  of  the  patents 
is  shown.    HiCatthews  t;.  Lialance,  etc.,  Manuf  g  Co.,  18  Blatch.,  84. 

g  1484.  Plea  that  administrator  suing  had  not  taken  ont  his  letters,  good.— Where  a  bill 
was  brojight  by  the  plaintiff  as  administrator,  and  the  defendant  pleaded  that  he  was  not 
administrator,  inasmuch  as  he  had  not  taken  out  administration  in  New  Hampshire  before  fil- 
ing his  bill,  held,  that  the  plea  was  sufficient  on  general  principles,  and  also  that  the  stat- 
ute of  New  Hampshire  in  relation  to  actions  commenced  by  persons  acting  as  administrators 
did  not  govern  the  rule  of  the  United  States  cqurt  in  equity,  but  was  confined  to  suits  at  law, 
and  was  addressed  only  to  the  state  courts.    Carter  v.  Treadwell,  8  Story,  25. 

§  1485.  Bill  to  set  aside  conreyance  on  ground  of  frand  —  Insufficient  plea  by  bona  fide 
purchaser. —  Where  a  bill  in  equity  was  brought  to  set  aside  a  conveyance  asserted  to  have 
been  procured  by  fraud,  and  one  of  the  defendants  pleaded  that  he  was  a  bona  fide  purchaser 
under  the  grantee  of  parcel  of  the  premises,  without  notice  of  the  asserted  fraud,  and  that  he 
had  paid  a  part  of  the  consideration  money,  and  that  the  residue  was  secured  by  mortgage, 
heldy  that  this  plea  furnished  no  bar  to  the  bill ;  that  it  should  have  averred  that  the  whole 
consideration  of  the  purchase  had  been  paid  before  notice  of  the  plaiutiff^s  title.  Wood  v. 
Hann,  1  Sumn.,  606. 

g  1486.  Dilatory  pleas. —  Pleas  in  bar,  which  seek  to  avoid  the  equity  of  the  case,  are  not 
to  be  favored ;  but  great  strictness  in  their  form  and  substance  is  required.  Piatt  v.  Oliver, 
1  McL.,  295. 

§  1487.  A  plea  to  the  jurisdiction  is  not  a  submission  to  the  jurisdiction.  Van  Antwerp  v. 
Hulburd,  7  Blatch.,  426. 

^  1488.  A  plea  to  a  bill  that  the  court  has  no  jurisdiction,  because  the  parties  have  not  the 
requisite  citizenship,  need  not  be  verified  by  oath;  and  the  complainant  cannot  move  to 
have  the  bill  taken  pro  confesso,  because  the  plea  is  not  so  verified.  Ewing  v.  Blight,*  1 
Phil.,  576. 

§  1489.  Matter  in  abatement  of  a  suit  in  equity,  as  that  plaintiff  is  not  a  citizen  of  another 
state,  or  that  there  is  no  such  person  as  the  plaintiff,  must  be  alleged  by  plea  and  not  by  an- 
swer.   Chapman  v.  School  District,*  Deady,  108. 

§  1490.  If  citizenship  be  properly  averred  in  a  bill  in  equity,  filed  in  the  United  States 
courts,  and  the  defendant  means  to  deny  the  fact  of  citizenship,  he  must  take  the  exception . 
by  way  of  plea,  and  cannot  do  it  by  general  answer,  for  it  is  a  preliminary  inquiry.    Dodge 
V,  Perkins,  4  Mason,  485. 

g  1491.  If  no  defect  to  the  jurisdiction  of  the  court  appears  on  the  record  the  proper  mode 
to  avail  of  it  is  by  plea,  and  if  the  suit  is  a  bill  for  an  injunction,  and  the  court  believes  the 
mischief  alleged  would  be  irreparable,  a  temporary  injunction  may  be  issued  until  the  plea  ia 
disposed  of.    Fremont  v.  The  Merced  Mining  Co.,  McAl.,  267. 

g  1492.  Where  a  bill  shows  apparent  jurisdiction,  and  defendant  desires  to  contest  the  alle- 
gation or  introduce  new  allegations  in  avoidance  of  the  jurisdiction,  this  should  be  done  by 
plea  to  the  jurisdiction,  and  not  by  a  collateral  proceeding,  such  as  a  motion  to  dismiss,  with 
affidavito.     Pond  v,  Vermont  Valley  B.  Co.,  12  Blatch.,  280. 

§  1498.  A  plea  for  want  of  parties  is  not  matter  for  abatement.  It  is  a  plea  in  bar.  If  this 
defect  is  apparent  on  the  face  of  the  bill  the  bill  may  be  demurred  to.  If  not  apparent,  it  may 
be  propounded  by  way  of  plea  or  be  relied  upon  in  a  general  answer.  If  apparent  and  vital, 
as  in  the  case  at  bar,  where  the  cancellation  of  title  deeds  shown  to  belong  to  persons  inter- 
ested but  not  made  parties  is  asked,  the  defect  may  be  insisted  upon  at  the  hearing.  Tobin 
V,  Walkinshaw,  McAl.,  26. 

g  1494.  Where  a  bill  in  chancery  in  the  United  States  circuit  court  avers  that  the  defend- 
ant is  a  citizen  of  another  state,  this  averment  can  oixly  ^  impugned  in  a  special  plea  to  the 
jurisdiction  of  the  court    The  answer  is  not  the  protect  p^^^^  ^^^  it  under  the  thirty-third 
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rule  of  equity  practice  established  by  the  United  States  supreme  court.    Wickliffe  v.  O wings, 
17  How.,  47. 

§  1495.  A  plea  in  abatement  to  a  suit  brought  in  a  circuit  court  of  the  United  States  by  a 
citizen  of  Massachusetts,  that  all  the  defendants  are  not  citizens  of  California  or  of  the  United 
States,  but  several,  naming  them,  are  each  and  all  aliens  and  citizens  of  China,  excepting  one, 
**  who  is  an  alien,"  is  bad  on  demurrer  —  first,  for  uncertainty;  secondly,  because  the  court 
has  jurisdiction  over  suits  between  citizens  of  the  United  States  and  aliens ;  thirdly,  because 
the  words  '*who  is  an  alien"  do  not  disclose  the  party's  citizenship.  Hinckley  v.  Byrne, 
Deady,  234. 

§  1496.  The  twenty -third  rule  of  the  United  States  supreme  court  for  the  regulation  of 
equity  practice  in  the  federal  circuit  courts  is  understood  to  apply  to  matters  applicable  to 
the  merits,  and  not  to  mere  pleas  to  the  jurisdiction ;  and,  especially,  to  those  founded  on  any 
personal  disability  or  personal  character  of  the  party  suing,  or  to  any  pleas  merely  in  abate- 
ment. The  rule  does  not  allow  a  defendant,  instead  of  filing  a  formal  demurrer  or  a  plea,  to 
insist  on  any  special  matter  in  his  answer,  and  have  also  the  benefit  thereof,  as  if  he  had 
pleaded  the  same  matter  or  had  demurred  to  the  bill.  In  this  respect  the  rule  is  merely  af- 
firmative of  the  general  rule  of  chancery  practice,  in  which  matters  in  abatement  and  to  the 
jurisdiction,  being  preliminary  in  their  nature,  must  be  taken  advantage  of  by  plea,  and  can- 
not be  taken  advantage  of  in  a  general  answer,  which  necessarily  admits  the  right  and  capac- 
ity of  the  party  to  sue,    Livingston  v.  Story,  11  Pet,  851. 


4.  Answer. 

OSee  Equrrr.] 

BmoiARY-- Information  and  belief,  §§  1497-99.  1501,  Ifm.— Insufficient  answer,  §  1500.— 
Answer  under  thirty-ninth  equity  rule,  §§  150S-1606. — Answer,  Joint  and  several,  §  1507. — 
Signature,  %  IdOS.-- Answer  to  interrogatories  by  corporation,  §§  1509-10.— -4.»*MJcr  when 
no  iwte  is  appended,  §  Ifill,— Exceptions  to  part,  §  1612.—  Whether  part  of  answer  may 
be  heard  separately,  §  1513. —  Impertinence,  §§  1514-15. — Ansicer  to  interrogatory,  when 
necessary,  §  1516. —  Answer  as  evidence,  §  1517. 

§  1497.  When  defendant  is  required  to  answer  as  to  his  knowledge,  remembrance,  infor- 
mation and  belief,  it  will  not  be  sufficient  for  him  to  answer  as  to  his  knowledge  only.  Brooks 
V.  Byam,  §§  1518-22. 

§  1498.  If  the  answer  state  that  defendant  believes  an  allegation  of  the  bill  to  be  true  it 
will  be  taken  as  true.  If  the  statement  be  that  defendant  has  no  knowledge  of  the  fact  there 
will  be  no  such  admission,  but  the  answer  will  be  insufflcieut.    Ibid, 

§  1499.  No  univei-sal  rule  can  be  given  as  to  answers  upon  information  and  belief,  as  there 
may  be  many  shades  of  doubt  and  uncertainty  in  defendant's  mind.  In  every  case  he  must 
answer  conscientiously  as  to  his  state  of  mind,  and  as  fully  as  circumstances  permit.     Ibid. 

%  1500.  A  plaintiff  is  not  obliged  to  accept  a  doubtful  or  insufficient  answer,  though  it 
would  be  interpreted  favorably  to  him.    Ibid, 

.  §  1501.  When  defendants  are  required  to  answer  an  interrogatory  it  is  not  sufficient  for 
them  to  state  that  they  are  ignorant ;  they  must  give  their  information  and  belief.  Kittred^ 
V.  Claremont  Bank,  §§  1523-24. 

§  1502.  Officers  of  a  bank,  when  required  to  answer  upon  their  information  and  belief, 
must  ascertain,  as  nearly  as  may  be,  the  truth  of  the  matters,  by  consulting  records,  asking 
their  predecessors,  etc.    Ibid. 

§  1503.  Under  the  thirty-ninth  equity  rule  of  the  supreme  court  a  defendant  need  not  an- 
swer further  than  he  would  be  obliged  to  answer  upon  filing  a  plea,  and  an  answer  supporting 
it,  provided  he  sets  out  in  his  answer  the  matter  of  such  plea  in  bar  to  the  merits  of  the  bill. 
Gaines  v.  Agnelly,  §§  1525-81. 

§  1504.  If  the  bar  set  up  be'sufficient  it  is  immaterial  whether  or  not  the  defendant  answer 
the  allegations  of  the  bill.  If  he  does  notice  allegations  outside  of  the  strict  line  of  his  de* 
fense  he  is  not  held  thereby  to  have  waived  his  bar,  and  to  be  obliged  to  answer  fully,  as 
under  the  former  practice,  in  case  of  an  answer  supporting  a  plea.     Ibid, 

§  1505.  Under  the  thirty-ninth  rule,  if  defendant  sets  up  a  bar  in  his  answer  plaintiff  must 
prove  his  bill,  and  has  not  the  benefit  of  a  full  answer  from  defendant,  but  he  has  a  right  to 
call  defendant  as  a  witness.    Ibid 

§  1500.  If  the  bar  set  up  in  the  answer  be  insufficient,  plaintiff  may  either  except,  when 
defendant  would  require  leave  of  court  before  amending,  or  he  may  go  to  proofs,  in  which 
case  he  must  prove  his  bill ;  or  he  may  set  the  cause  down  for  hearing  on  bill  and  answer, 
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when  the  answer  would  be  taken  as  true,  the  bar  as  proved,  and  the  bill  would  be  dismissed 
unless  the  answer  admitted  those  allegations  on  which  the  prayer  for  relief  was  grounded. 
Ibid, 

§  1507.  A  joint  answer  of  defendants  need  not  be  made  several  also,  though  such  is  the 
general  practice.     Davis  v.  Davidson,  §§  1533-83. 

§  1508.  An  answer  in  equity  must  be  signed  by  counsel,  unless  the  answer  is  taken  by  com- 
missioners.   Ibid, 

§  1509.  In  an  equity  suit  against  a  corporation,  where  the  note  appended  to  the  interroga- 
tories only  requires  the  officers  of  the  corporation  to  answer,  the  corporation  need  not  answer, 
nor  the  officers,  unless  they  are  parties  defendant.   French  v.  First  National  Bank,  g§  1534-86. 

§  1510.  A  corporation  required  to  answer  interrogatories  may  answer  them  under  seal  and 
without  oath,  the  answer  being  stated  to  be  according  to  the  knowledge,  information  and  be- 
lief of  its  officers.    Ibid, 

§  1511.  Where,  under  the  equity  rules,  a  defendant  is  obliged  to  answer  only  such  inter- 
rogatories as  by  note  he  is  required  to  answer,  and  no  note  is  appended,  a  general  answer  to 
the  stating  part  of  the  bill  is  all  tliat  is  necessary  from  him.     Buerk  v.  Imhaueser,  §  1587*  ' 

§  1512.  When  the  answer  contains,  among  other  things,  a  single  substantive  defense,  not 
responsive  to  the  bill,  plaintiff  cannot  except  to  this  part  alone  of  the  answer.  Adams  v. 
Bridge  water  Iron  Co.,  §§  1588-89. 

§1518.  Quosre,  whether  a  defense  set  up  in  a  part  of  the  answer  may  be  heard  separately, 
without  going  into  the  whole  case.    Ibid, 

%  1514.  An  allegation  in  an  answer  impeaching  the  due  execution  of  a  codicil  already  pro- 
bated by  the  proper  court  is  impertinent.    Langdon  v,  Gk)ddard,  §§  1540-42. 

§  1515.  An  allegation  in  an  answer  setting  up  an  attempted  settlement  by  defendant,  which 
was  never  accepted  by  plaintiff,  is  impertinent.    Ibid, 

§  1516.  Though  an  interrogatory  be  not  as  full  as  it  might  have  been  made,  yet,  in  so  far  as 
it  states  the  plain  import  and  object  of  the  question,  the  defendant  will  be  required  to  give  a 
full  and  direct  answer.    Ibid, 

§  1517.  An  answer  in  equity  will  prevail  in  favor  of  defendant,  unless  overcome  by  the  tes- 
timony of  two  witnesses,  or  of  one  witness  and  corroborating  circamstances.    Hay  ward  v* 
Eliot  National  Bank,  g  1648.    See  Equity. 
.    [NOTE&— See  §§1544-1665.] 

BROOKS  V.  BY  AM. 
(Circuit  Court  for  Massachusetts:  1  Story,  296-807.    1840.) 

Statement  of  Facts. —  Bill  in  equity  for  an  injunction  against  the  further 
prosecution  of  a  suit  at  law  brought  by  present  defendants  against  present 
plaintiff.    Plaintiff  excepts  to  the  answer  of  one  of  the  defendants. 

§  1518*  Proper  method  of  excepting  for  insufficiency  of  answer. 

Opinion  by  Stoet,  J. 

The  question  arising  in  this  case  is  upon  the  exception  taken  by  the  plaintiff 
in  equity  to  the  answer  of  Prentiss  Whitney,  one  of  the  defendants,  "  because, 
in  stating  in  his  answer  what  he  has  been  informed  of  by  Byam  (another  de- 
fendant), he  does  not  say  whether  he  actually  believes  the  same  to  be  true.*' 
Certainly  this  exception  is  taken  in  a  form  and  manner  entirely  too  general  to 
be  upheld  by  the  court.  The  exception  should  have  stated  the  charges  in  the 
bill,  and  the  mterrogatory  applicable  thereto  to  which  the  answer  is  addressed, 
and  then  have  stated  the  terms  of  the  answer  verbatim,  so  that  the  court 
without  searching  the  bill  and  answer  throughout,  might  at  once  have  per- 
ceived the  ground  of  the  exception  and  ascertained  its  sufficiency.  It  is  very 
properly  observed  by  the  vice-chancellor,  Sir  John  Leach,  in  Hodgson  v,  But- 
terfield,  2  Sim.  &  Stu.,  236,  that,  "  if  the  plaintiff  complains  that  a  particular 
interrogatory  of  the  bill  is  not  answered,  he  must  state  the  interrogatory  in 
the  very  terms  of  it,  and  cannot  impose  upon  the  court  the  trouble  of  first 
determining  whether  the  varied  expressions  of  the  interrogatory  and  the  ex- 
ception are  to  be  reconciled."  See,  also,  Gresley  on  Evid.,  21.  To  which  it 
may  be  added,  that  the  same  rule  applies  Ix^  respect  to  the  necessity  of  stating 
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the  charge  or  fact  in  the  bill  on  which  the  interrogatory  is  founded ;  for,  if 
the  interrogatory  be  irrelevant  to  the  matters  charged  in  the  bill,  the  defend- 
ant need  not  answer  the  interrogatory  at  all.  Mitford,  Eq.  PL  by  Jeremy,  45 ; 
Cooper,  Eq.  PL,  12;  Gilb.  For.  Roman,  91,  218;  Story  on  Equity  Plead.,  §  36; 
Gresley  on  Evid.,  17  to  20,  Am.  edit.  1837;  Story  on  Equity  Plead.,  §  853; 
Harrison,  Ch.  Pract.  by  Newland,  ch.  31,  p.  181.  The  court  ought,  therefore, 
without  searching  through  the  whole  bill,  from  the  form  of  the  exception,  to 
have  the  materials  fully  before  it  by  which  to  ascertain  at  once  its  competency 
and  propriety.  In  this  respect  the  exception  is  in  itself  insufficient  and  ex- 
.ceptionable.     The  objection,  however,  has  not  been  insisted  upon  at  the  bar. 

§  1519.  When  defeiidant  is  required  to  answer  as  to  his  knowledge^  rememr 
hrancSj  iTiformation  and  ieli^,  it  is  not  sufficient  for  him  to  answer  as  to  his 
Jcnowledge  alone. 

Nothing  is  more  clear  in  principle  than  the  rule  that,  in  the  case  of  an  in- 
terrogatory pertinent  to  a  charge  in  the  bill,  requiring  the  defendant  to  an- 
swer it  "  as  to  his  knowledge,  remembrance,  information  and  belief"  (which  is 
the  usual  formulary),  it  is  not  sufficient  for  the  defendant  to  answer  as  to  his 
knowledge;  but  he  must  answer  also  as  to  his  information  and  belief.  The 
plain  reason  is  that  the  admission  may  be  of  use  to  the  plaintiff  as  proof  if  the 
defendant  should  answer  as  to  his  belief  in  the  affirmative  without  qualifica- 
tion. Thus,  although  a  defendant  should  state  that  he  has  no  knowledge  of 
the  fact  charged,  if  he  should  also  state  that  be  has  been  informed  and  believes 
it  to  be  true,  or  simply  that  he  believes  it  to  be  true,  without  adding  any  qual- 
ification thereto,  such  as  that  he  does  not  know  it  of  his  own  knowledge  to  be 
so,  and  therefore  he  does  not  admit  the  same,  it  would  be  taken  by  the  court 
as  a  fact  admitted  or  proved;  for  the  rule  in  equity  generally  (although  not 
universally)  is  that  what  the  defendant  believes  the  court  will  believe.  2 
Daniell,  Chan.  Prac,  257;  id.,  402;  Gresley  on  Evid.,  19,  20;  Potter  «;.  Potter, 
1  Yes.,  274;  Garth  v.  Jackson,  6  Ves.,  37,  38;  Story  on  Eq.  Plead.,  §  854.  The 
rule  might,  perhaps,  be  more  exactly  stated  as  to  its  real  foundation  by  saying' 
that  whatever  allegation  of  fact  the  defendant  does  not  choose  directly  to 
deny,  but  states  his  belief  thereof,  amounts  to  an  admission  on  his  part  of  its 
truth,  or  that  he  does  not  mean  to  put  it  in  issue  as  a  matter  of  controversy 
in  the  cause.  But  a  mere  statement  by  the  defendant,  in  his  answer,  that  he 
has  no  knowledge  that  the  fact  is  as  stated,  without  any  answer  as  to  his  be- 
lief concerning  it,  will  not  be  such  an  admission  as  can  be  received  as  evidence 
of  the  fact.  2  Daniell,  Ch.  Pr.,  257;  id.,  402;  Coop.  Eq.  PL,  314;  Harris,  Ch. 
Pract.  by  NewL,  ch.  31,  p.  181.  Such  an  answer  is  insufficient;  and,  therefore, 
the  defect  properly  constitutes  a  matter  of  exception  thereto,  since  it  deprives 
the  plaintiff  of  the  benefit  of  an  admission  to  which  he  is  justly  entitled.  Ibid. 
However,  courts  of  equity  do  not,  in  this  respect,  act  with  rigid  and  technical 
exactness  as  to  the  manner  in  which  the  defendant  states  his  belief  or  dis* 
belief,  if  it  can  be  fairly  gathered  from  the  whole  of  that  part  of  the  answer 
what  is,  according  to  the  intention  of  the  defendant,  the  fair  result  of  its  alle- 
gations.    2  Daniell,  Ch.  Pr.,  257;  Amhurst  v.  King,  2  Sim.  &  Stu.,  183. 

§  1520,  No  universal  rule  as  to  answers  upon  informalion  and  hdief.  How 
in  general  they  should  he  framed. 

It  is  obvious  that,  in  answers  as  to  the  information  and  belief  of  the  defend- 
ant, there  may  be,  and,  indeed,  ordinarily  will  be,  partial  admissions  and  par- 
tial denials  of  every  shade  and  character,  some  of  which  may  be  delivered  in 
terms  of  great  ambiguity  and  uncertainty,  and  some  mixed  up  with  various 
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qualifications  and  attendant  circumstances.  Gresley  on  Evid.,  2d  edit.,  1837. 
No  general  rule,  therefore,  can  be  laid  down  which  will  govern  all  the  differ- 
ent classes  of  cases  which  may  thus  arise  as  to  the  suificiency  or  insufficiency 
of  an  answer  in  this  respect.  A  man  may  have  an  undoubting  belief  of  a  fact, 
or  he  may  disbelieve  its  existence,  or  he  may  believe  it  highW  probable,  or 
merely  probable,  or  the  contrary,  or  he  may  have  no  belief  whatsoever,  as  to 
it.  In  each  of  these  cases  he  is  bound  to  answer  conscientiously  as  to  the 
state  of  his  mind  in  the  matter  of  his  belief;  and  if  he  does,  that  is  all  which 
a  court  of  equity  will  require  of  him.  If  a  man  truly  states  that  he  cannot 
form  any  belief  at  all  respecting  the  truth  of  the  fact  or  information,  that  is 
sufficient,  and  it  puts  the  plaintiff  upon  proof  of  it.  If,  on  the  other  hand,  the 
defendant  should  state  (as  in  the  present  case  the  defendant  does  in  effect 
state)  that  he  "  has  no  knowledge,  information  or  belief  that  the  fact  or  infor- 
mation inquired  about  is  not  true,"  or  if  he  states  (as  in  the  present  case)  that 
he  has  been  informed  by  a  party,  and  verily  believes,  that  such  party  did  not 
possess  any  knowledge,  information  or  belief  of  the  fact  which  the  interrog- 
atory points  out, —  in  each  of  these  cases  it  seems  to  me  that  the  answer,  if 
expressive  of  the  true  state  of  mind  of  the  defendant,  might  at  least,  for  some 
purposes,  be  held  sufficient.  But  then,  if  such  language  were  unaccompanied 
by  any  other  qualifications  or  explanations,  I  should  understand  that  the  defend- 
ant did  mean  to  assert  his  belief  of  the  truth  of  the  information  or  statement 
of  fact,  because,  if  he  had  no  knowledge,  information  or  belief  that  it  is  not 
true,  he  must  be  presumed  to  give  credit  to  it;  and  if  he  did  not  intend  so  to 
be  understood,  it  would  be  his  duty  to*  say  in  express  terms  that  he  had  no 
belief  about  the  matter;  and  he  ought  not  to  be  allowed  to  shelter  himself 
behind  equivocal  or  evasive  or  doubtful  terms,  and  thereby  to  mislead  the 
plaintiff  to  his  injury. 

§  1 521.  Plaintiff  is  not  hound  to  (locept  a  doubtful  answer ^  though  it  would 
he  interpreted  favor dhly  to  him. 

And  this  leads  me  to  remark,  and  it  is  the  real  and  only  point  of  difficulty 
which  I  have  felt  upon  the  exception,  whether,  although  the  plaintiff  may 
agree  to  take  and  accept  such  an  admission,  interpreting  it  as  affirmative  of 
the  defendant's  belief,  if  in  that  sense  it  would  be  beneficial  to  himself,  he  is 
positively  bound  to  receive  it,  when  it  is  clearly  susceptible  of  a  different,  or 
even  of  an  opposite,  interpretation,  which  may  affect  the  nature  and  extent  of 
his  proofs  at  the  hearing  of  the  cause.  Upon  full  reflection,  I  think  that  he 
is  not  positively  bound  to  receive  it,  although  certainly  I  should  interpret  it  as 
an  affirmative,  if  it  would  be  favorable  for  the  plaintiff;  but  he  has  a  right  to 
require  that  the  defendant  should  state  in  direct  terms,  or,  at  least,  in  unequiv- 
ocal terms,  either  that  he  does  believe,  or  that  he  does  not  believe,  the  matter 
inquired  of,  or  that  he  cannot  form  any  belief,  or  has  not  any  belief  concern- 
ing the  matter;  and  according  as  the  answer  shall  be  the  one  way  or  the  other, 
that  he  calls  upon  the  plaintiff  for  proof  thereof,  or  he  admits  it,  or  he  waives 
any  controversy  about  it. 

Upon  this  ground  my  opinion  is  that  the  exception  is  well  founded,  at  least, 
as  to  some  of  the  allegations  in  the  answer.  It  may,  perhaps,  be  sufficient  for 
the  court  merely  in  this  general  manner  to  intimate  its  present  opinion  upon 
the  case ;  and  it  will  be  easy  for  the  counsel  to  make  its  application  to  the 
various  parts  of  the  answer  complained  of.  But  to  make  myself  more  clearly 
understood,  I  wish  to  give  an  illustration  of  the  principle,  drawn  from  the 
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present  bill  and  answer,  especially  as  the  nature  of  the  objection  may  thereby 
be  seen  in  a  more  strong  and  exact  light. 

§  1522.  lUtistration  dratonfrom  the  jn^esent  state  of  facta. 

The  object  of  the  bill  is  to  obtain,  among  other  things,  a  perpetual  injunc- 
tion to  a  suit  now  pending  on  the  law  side  of  this  court,  brought  by  the  de- 
fendants in  the  bill  (Byam  and  others)  against  the  plaintiff  (Brooks),  for  a 
violation  of  a  patent,  which  they  claim  title  to  as  assignees  of  the  patentee; 
and,  among  other  charges,  the  bill  for  this  purpose  alleges  that  the  original 
patentee  (Alonzo  D.  Phillips)  had  before  his  assignment  to  these  parties  as- 
signed a  limited  right  therein  to  one  John  Brown,  under  whom  the  defendant 
claims  a  still  more  limited  title,  as  a  sub-purchaser,  pro  tanto^  and  insisted  that 
his  acts  done  in  supposed  violation  of  the  patent  are  rightfully  done  under  this 
sub-title.  The  patent  is  alleged  to  bear  date  on  the  24:th  of  October,  1837;  the 
assignment  to  Brown  on  the  2d  of  January,  1837;  the  assignment  to  Brooks 
on  the  18th  of  September,  1837;  but  it  was  not  recorded  until  the  15th  of  July, 
1839;  and  the  assignment  to  Byam  on  the  28th  day  of  July,  1838,  under  whom 
the  other  defendants  (Whitney  and  others)  derive  title,  which  only  was  re- 
corded within  the  time  prescribed  by  law,  whereas  the  assignment  to  Brown 
was  not.  'Under  these  circumstances  the  bill  charges  that  Byam,  at  the  time 
of  the  assignment  to  him,  and  the  other  defendants  (and  among  them  Whit- 
ney), at  the  time  of  the  assignment  to  them  by^  Byam,  had  knowledge  and 
information  and  good  cause  of  belief  of  the  prior  assignment  to  Brown.  And 
m  the  interrogatory  part  of  the  bill  the  defendants  are  required  "  full,  true, 
direct,  particular  and  perfect  answer  and  discovery  to  make,  and  that  not 
only  according  to  the  best  of  their  knowledge,  but  to  the  best  of  their  respect- 
ive information,  hearsay  and  belief,  to  all  and  singular  the  matters  and  alle- 
gations and  charges  aforesaid." 

Now,  the  answer  of  the  defendant  Whitney  (which  is  excepted  to)  states 
that  he  (the  defendant)  does  not  of  his  own  knowledge  know  whether,  at  the 
time  of  the  assignment  to  Byam,  he  (Byam)  had  any  information  or  knowledge, 
or  had  any  cause  to  believe,  that  Phillips  had  previously  made  any  conveyance 
to  Brown,  or  Brown  to  the  plaintiff  (Brooks),  as  alleged  in  the  bill ;  but  this 
defendant  has  been  informed  by  said  Byam  that,  at  the  time  when  the  said 
Phillips  conveyed  and  assigned  to  him  all  his  right  and  interest  in  and  to  the 
patent-right,  the  said  Byam  had  no  knowledge,  information  or  cause  to  believe 
that  the  said  Phillips  had  made  any  conveyance  to  the  said  Brown,  or  that 
the  said  Brown  had  made  any  conve3'ance  to  the  complainant;  and  this  de- 
fendant has  no  knowledge^  information  or  belief  that  the  information  so  derived 
from  the  said  Byam  is  not  true,^^  Now,  it  is  to  the  matter  and  form  of  this 
last  clause  (and  a  like  allegation  is  to  be  found  in  other  parts  of  the  answer) 
that  the  objection  is  taken  by  the  exception.  The  argument  is  that  the  clause 
is  ambiguous;  that  it  does  not  assert,  in  direct  terms,  that  the  defendant 
believed  or  disbelieved  the  statement  of  Bvam;  or  that  the  defendant  had  no 
belief,  or  was  unable  to  form  any  belief,  about  the  matter,  and,  therefore,  re- 
quired the  plaintiff  to  prove  the  kno,wledge,  information  or  belief  of  Byam  at 
the  time  of  the  assignment  to  him.  So  that,  in  fact,  the  defendant,  by  the 
form  of  his  allegation,  does  not  positively  put  the  asserted  fact  in  controversy, 
as  to  the  knowledge,  information  or  belief  of  Byam,  by  affirming  his  owu 
belief  of  Byam's  statement;  neither  does  he  dispense  with  the  proof  thereof 
by  denying  his  own  belief  thereof;  neither  does  he  assert  that  he  is  unable  to 
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form  any  belief  upon  th'e  subject,  and  therefore  calls  for  proof  of  the  allega- 
tion of  the  bill  on  this  point;  but  he  leaves  the  matter  in  a  state  of  ambiguity 
and  open  to  different  interpretations  as  to  the  true  intent  and  meaning  of  the 
answer. 

It  appears  to  me  that  in  this  view  the  exception  is  well  founded.  When 
the  defendant  says  that  he  ^^  has  no  knowledge,  information  or  belief  that  the 
information  so  derived  from  the  said  Byam  is  not  true,"  he  mierely  pronounces 
a  negative,  which  may,  indeed,  in  some  sort,  amount  to  a  negative  pregnant, 
arguendo^  that,  as  he  has  no  information  or  belief  that  it  is  not  true,  therefore 
he  believes  it  to  be  true,  which  would  certainly  be  a  natural,  although  not  an 
irresistible,  presumption.  But  it  seems  to  me  that  the  plaintiff  has  a  right  to 
more  than  this;  to  know  whether  the  defendant  himself  has  placed  confidence 
in  the  statement  or  not,  or  whether  his  mind  hangs  in  dubio,  and  he  is  unable 
to  form  any  belief  either  way.  In  the  latter  case,  certainly,  less  evidence 
would  be  necessary  to  infer  presumptively  the  knowledge,  information  or 
belief  of  Byam  himself,  than  if  the  defendant  himself  believed  Byam's  state- 
ment, and  acted  upon  that  belief;  for  a  court  is  not  bound,  in  favor  of  a  de- 
fendant, to  have  a  more  confident  belief  in  a  party  than  the  defendant  himself 
professes  to  have.  But  what  I  rely  on  is  that  the  defendant,  by  such  a  form 
of  answer,  leaves  it  entirely  equivocal  whether  he  believes  or  is  unable  to  form 
any  belief;  and  the  plaintiff  has  a  right  to  know  positively  which  of  the  two 
is  his  real  predicament. 

The  exception,  therefore,  on  this  point,  ought  to  be  allowed. 

KITTREDGE  v.  THE  CLAREMONT  BANK. 
(Circuit  CJourt  for  Maine:  1  Woodbury  &  Minot,  244-247.    184G.) 

Statement  of  Facts. —  The  answer  of  defendant  to  the  bill  in  this  case  was 
held  insufficient  and  an  additional  answer  was  filed  which  was  also  excepted  to. 

§  1533.  A  respondent  in  his  answer  to  pertinent  interrogatories  in  a  hill  in 
chancery  must  answer  not  only  as  to  his  knowledge^  but  his  information  and 
belief. 

Opinion  by  Woodbury,  J. 

One  of  the  exceptions  in  this  case  is  that  the  last  answer  by  the  bank  does 
not  state  whether  the  original  notes  of  $4:00  and  $850  were  for  loans  made  for 
the  benefit  of  Bingham.  It  states  that  the  present  ofBcers  have  no  knowl- 
edge on  this  point,  but  does  not  add  what  is  their  information  or  their  belief 
concerning  it.  The  first  answer  by  the  bank  stated  that  both  Bingham  and 
the  plaintiff  appeared  as  principals  on  the  books,  but  professed  ignorance  for 
whose  benefit  the  loan  was  made.  And  though  the  court  then  decided  that 
the  answer  should  be  fuller  in  this  matter,  it  still  omits  to  set  out  what  is  the 
information  or  belief  of  the  present  officers  on  that  point. 

But  both  of  these  should  be  given  when  required.  Woods  «?.  Morrell,  1 
John.  Oh.,  103.  And  much  more  should  they  have  been  given  in  this  instance 
after  a  special  direction  to  make  the  answers  in  this  respect  fuller.  On  this 
point  the  new  or  amended  answers  of  Briggs  and  Stevens  are  nearly  in  the 
same  condition;  not  stating  their  information  and  belief  as  to  the  matters 
urged  in  the  interrogatories,  but  only  their  knowledge  as  set  out  in  the  orig- 
inal answer.  It  is  the  duty  of  a  respondent,  when  requested,  to  state  not  only< 
his  own  knowledge  on  the  matter,  but  what  he  has  been  informed  by  others, 
and  the  belief  which  all  of  his  knowledge  ancl  iixfovmation  have  produced. 
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§  1 5  2  4.  The  officers  of  a  corporation^  to  answer  a  bill  properly^  must  mak^  in- 
quiries  of  their  predecessors^  etc.y  if  fiecessary. 

The  oflScers  of  the  bank,  if  the}''  are  not  the  same  persons  who  were  in  offioe 
at  the  time  of  a  transaction  inquired  about,  ought  to  go  not  only  to  the  rec- 
ords, books  and  files  for  information,  but  to  the  former  officers,  if  living,  and 
ascertain  as  near  as  may  bo  the  truth  of  the  matters  about  which  they  are 
interrogated. 

These  answers  are  also  defective  for  not  denying  all  which  is  not  admitted 
on  these  points,  so  that  a  proper  issue  can  be  presented  and  tried.  The  last 
exceptions  are,  therefore,  in  these  respects  sustained ;  and  I  feel  constrained 
to  add,  that  should  another  set  of  answers  come  in,  either  evasive  or  failing 
.again  to  comply  with  the  order  of  the  court,  some  diflFerent  mode  must  be 
taken  than  merely  awarding  costs  to  insure  what  is  proper.  Let  all  the  costs 
of  this  term  be  paid  by  the  respondents  for  leave  to  amend  the  present  answers 
and  file  fuller  ones,  and  let  these  be  filed  in  thirty  days. 

Exceptions  allowed^ 

GAINES  V.  AGNELLY. 
(Circuit  Court  for  Louisiana:  1  Woods,  288-345.    1873.) 

Opinion  by  Bbadley,  J. 

Statement  of  Facts. —  The  complainant  excepts  to  the  answer  of  the  defend* 
ants  in  this  case  for  insufficiency.  She  complains  that  the}^  have  not,  to  the 
best  of  their  knowledge,  information,  remembrance  and  belief,  answered  and 
set  forth  the  mattere  required  to  be  answered  by  the  bill,  especially  those 
which  were  called  for  by  the  special  interrogatories  annexed  to  the  bill. 

The  complainant  claims  certain  lands,  mostly  in  the  city  of  New  Orleans, 
which  she  alleges  were  the  property  of  Daniel  Clark  at  the  time  of  his  decease 
in  1813,  were  by  him  devised  to  her  by  a  will  dated  July  13,  1813,  and  have 
since  been  taken  possession  of  by  the  defendants.  The  bill  describes  the  lands, 
sets  out  the  will  and  the  probate  thereof  granted  in  1855,  and  calls  upon  the 
defendants  severally  to  show  the  particular  portions  of  property  claimed  by 
them.  The  bill  also  states  several  pretenses  which  it  is  supposed  will  be  set 
up  by  the  defendants:  as,  firet,  title  derived  under  a  sale  of  the  land  by 
Richard  Relf  and  Beverly  Chew,  executors  of  Daniel  Clark  under  a  prior  will 
made  in  1811,  which  was  revoked  by  the  will  of  1813,  and  as  attorneys  of 
Mary  Clark,  the  mother  of  Daniel  Clark,  who  was  devisee  under  the  will  of 
1811;  and  secondly,  prescription;  bat  the  bill  charges  that  the  sale  by  Half 
and  Chew  was  unauthorized  and  void,  and  would  appear  to  be  so  on  the  face 
of  the  proceedings;  all  which  must  necessarily  have  been  known  to  the  defend- 
ants when  they  purchased.  The  defendants  are  called  upon,  according  to  the 
best  of  their  knowledge,  information,  remembrance  and  belief  to  answer:. 
First.  Whether  the  property  described  was  not  a  part  of  the  estate  of  Daniel 
Clark,  of  which  he  died  seized?  Second.  Whether  the  defendants  severally 
claim  to  be  owners  of  any  portion  of  it?  and  if  so,  what  portion  and  by  what 
right?  setting  forth  metes,  bounds  and  titles.  Third.  How  long  the  defend- 
ants have  severally  been  in  possession,  and  what  revenue  the  property  has 
yielded?  Fourth.  Whether  they  have  sold  any  part;  if  so,  what,  and  for  what 
consideration  ? 

These  are  in  substance  the  interrogatories  annexed  to  the  bill,  and  all  the 
defendants  are  required  to  answer  them.    The  bill  prays  for  a  discovery  of  all. 
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the  matters  alleged,  that  the  defendants  may  be  decreed  to  hold  the  property 
as  trustees  for  the  complainant,  may  account  for  the  rents  and  profits,  and  for 
general  relief.  The  answers  on  the  point  of  Daniel  Clark's  ownership  and 
seizin  of  the  property  described  in  the  bill  simply  say  in  each  case  that  the  de- 
fendant has  no  knowledge  whether  said  Daniel  Clark  did  or  did  not  hold  the 
legal  title  thereto,  and  that  therefore  he  cannot  admit,  but  denies,  that  Clark 
was  seized  or  lawfully  possessed  of  the  same. 

The  answers  then  severally  set  forth  and  describe  by  metes  and  bounds  the 
lands  claimed  by  the  defendants^  with  a  statement  of  the  immediate  title  of 
the  defendants,  making  the  answer  and  such  antecedent  acts  of  title  from 
which  the  same  was  derived  as  are  sufficient  to  carry  back  the  defendants'  title 
far  enough  to  set  up  prescription  under  the  laws  of  Louisiana,  with  averments 
on  information  and  belief  that  the  successive  owners  purchased  in  good  faith, 
believing  their  vendors  to  be  lawful  owners  of  the  property;  and  had  con- 
tinuous, uninterrupted  and  peaceable  possession  for  the  time  requisite  for  the 
prescription  pleaded. 

The  answers  further  state  that  proceedings  have  been  instituted  in  one  of 
the  state  courts  for  a  revocajbion  of  the  probate  of  the  will  of  1813,  under 
which  Mrs.  Gaines  claims  the  property ;  that  a  decree  of  revocation  has  already 
been  made  in  the  court  of  first  instance ;  and  that  an  appeal  from  that  decree  to 
the  supreme  court  has  been  taken  and  argued,  and  the  case  is  now  under  the 
final  consideration  of  that  court;  and  the  defendants  claim  that  if  the  decree 
of  revocation  shall  bo  affirmed,  it  will  have  the  effect  to  deprive  the  complain- 
ant of  all  foundation  of  any  right  to  the  land  claimed.  And  they  pray  that 
they  may  have  the  benefit  of  such  decree  if  it  shall  be  affirmed.  They  submit 
that  they  are  not  bound  in  law  to  make  any  other  or  further  answer  to  any 
matter  or  thing  contained  in  the  bill. 

The  answers  fail  to  state,  except  as  it  may  impliedly  appear  from  the  de- 
scriptions given  by  streets  and  by  metes  and  bounds,  whether  the  lands 
claimed  by  the  defendants  were  or  were  not  portions  of  the  land  described  in 
the  complainant's  bill,  or  whether  the  defendants  have  any  information  or  be- 
lief on  the  subject;  or  whether  they  have  any  information  or  belief  on  the 
question  whether  the  lands  claimed  by  them  belonged  to  Daniel  Clark's  es- 
tate, or  to  the  lands  of  which  he  died  seized,  as  set  forth  in  the  bill.  The  de- 
fendants were  required  to  answer  fully  on  these  points,  not  merely  upon 
personal  knowledge  (which  at  this  day  they  could  not  be  expected  to  have), 
but  upon  their  information  and  belief  as  well. 

§  1525.  Under  the  thirty-ninth  rule  in  equity  a  defendant  is  no  longer  comr 
j)ellahle  to  answer  fully  as  to  matters  of  discovery  in  cases  where  /le  might  by 
plea  protect  himself  ^  provided  that  in  his  answer  he  sets  out  the  matter  of  such 
plea  in  har  to  the  merits. 

The  defendants,  however,  to  obviate  the  force  of  this  objection,  refer  to  the 
thirty-ninth  rule  in  equity,  established  by  the  supreme  court  of  the  United 
States,  by  which  the  well-known  rule  of  chancery  pleading,  that  if  a  defend- 
ant submits  to  answer  he  shall  answer  fully  to  all  matters  of  the  bill,  is  abro- 
gated in  cases  where  the  defendant  might  by  plea  protect  himself  from  such 
answer  and  discovery,  and  in  his  answer  sets  forth  the  matter  of  such  plea  as 
a  bar  to  the  merits  of  the  bill.  The  thirty-ninth  rule  declares  that  in  such 
answer  the  defendant  shall  not  be  compellable  to  answer  any  other  matters 
than  he  would  be  compellable  to  answer  and  discover  upon  tiling  a  plea  in  bar 
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and  an  answer  in  support  of  such  plea,  touching  the  matters  set  forth  in  the 
bill,  to  avoid  or  repel  the  bar  or  defense. 

The  defendants  claim  that  prescription  is  such  a  bar,  and  that  having  set 
that  up  in  their  answer  they  are  excused  from  answering  further. 

§  1526.  Former  practice  as  to  answers  and  pleas. 

Under  the  old  practice,  if  a  plea  were  filed  and  issue  taken  upon  it,  and  that 
issue  were  decided  in  the  complainant's  favor,  he  was  entitled  to  a  decree 
without  proving  the  allegations  of  his  bill.  If  the  same  matter  were  set  up 
in  an  answer  he  was  obliged  to  prove  his  bill,  but  in  aid  of  such  proof  he  was 
entitled  to  the  defendant's  answer  to  the  whole  bill. 

§  1537.  Under  the  new  rule  plaintiff  must  prove  his  hilly  hut  rrvay  summon 
defendant  as  a  witness. 

The  new  rule,  which  allows  a  defendant  to  set  up  a  bar  in  his  answer  and 
excuses  him  from  answering  further,  still  leaves  the  complainant  under  the 
burden  of  proving  his  bill,  and  takes  from  him  the  benefit  of  the  defendant's 
answer.  But  this  disadvantage  is  compensated  for,  in  some  degree,  by  the 
liability  of  the  defendant  to  be  called  as  a  witness  in  the  cause.  Still,  the 
general  effect  of  the  new  rule  being  such  as  I  have  stated,  it  seems  to  be  no 
longer  a  ground  of  exception  where  the  answer  sets  up  a  bar  to  the  whole 
bill  and  claims  the  benefit  of  it,  as  of  a  plea  in  a  bar,  that  it  does  not  fully 
answer  the  allegations  of  the  bill. 

§  1528*  The  courses  that  complainant  may  pursue  if  the  har  set  up  in  the 
answer  he  insufftcient. 

If  the  bar  set  up  and  claimed  as  such  bo  insufficient,  or  if  it  be  unsupported 
by  proper  averments  or  by  a  proper  answer,  to  rebut  allegations  of  the  bill 
repugnant  to  the  bar,  the  complainant  may  except  for  insufficiency,  set  the 
cause  down  on  bill  and  answer  only,  or  tile  a  replication  and  proceed  to 
proofs,  according  to  the  exigency  of  the  case.  If  the  bar  set  up  should  be  in- 
sufficient as  such,  I  think  the  complainant  would  be  entitled  to  except,  as  for 
want  of  a  full  answer,  and,  to  avoid  answering  the  exceptions,  the  defendant, 
in  such  case,  would  require  leave  of  the  court  before  he  could  amend  the  bar 
set  up  in  the  answer.  If,  instead  of  excepting,  the  cbnoplainant  should  go  to 
proofs,  the  burden  would  be  on  him  to  prove  his  bill  and  on  the  defendant  to 
prove  his  bar,  each  being  entitled  to  examine  the  other  as  a  witness.  If,  on 
the  other  hand,  he  should  set  the  cause  down  for  hearing  on  bill  and  answer 
onl}'^,  the  answer  would  have  to  be  taken  as  true,  and  the  bar  therein  as 
proved ;  and  though  insufficient  as  a  defense,  the  complaint  could  not  have 
a  decree  unless  the  answer  admitted  those  allegations  of  the  bill  on  which 
the  prayer  for  relief  was  founded. 

These  are  the  general  rules  which  seem  to  me  to  govern  the  pleadings  in 
equity,  as  affected  by  the  introduction  of  this  new  rule. 

§  1529.  If  the  har  set  up  he  suffbcient^  it  is  immaterial  whether  defendant 
answer  or  not. 

From  this  view  of  the  subject  it  is  manifest  that,  if  the  bar  set  up  in  the 
answer  is  a  sufficient  defense  to  the  whole  relief  sought  by  the  bill,  it  is  im- 
material whether  the  defendant  answer  the  allegations  of  the  bill  or  not.  He 
is  not  bound  to  answer  them,  and  the  rule  no  longer  applies  that  if  the  de- 
fendant does  answer  at  all,  even  on  matters  outside  of  the  bar,  he  must  an- 
swer fully.  If  that  rule  did  apply  it  would  have  the  effect  of  converting 
the  answer,  in  such  a  case^  into  a  strict  plea  in  bar.    Any  divergence  of  state- 
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meat,  any  notice  of  the  allegations  of  the  bill  outside  of  the  strict  line  of  the 
defense,  would  be  held  a  waiver  of  the  bar,  and  would  subject  the  defendant 
to  the  old  burden  of  a  full  answer.  I  do  not  think  that  this  would  be  a 
sound  construction  of  the  rule.  If  there  are  any  authorities  favoring  this  view 
I  should  have  been  glad  to  have  had  a  reference  to  them.  As  counsel  has 
not  produced  any,  I  feel  the  greater  confidence  in  the  conclusions  to  which  I 
have  como. 

§  15<{0.  What  u  requisite  for  a  good  plea  in  bar  of  prescription  under  the 
laws  of  Louisiana, 

The  question  then  is  whether  the  bar  set  up  is,  by  the  laws  of  Louisiana,  a 
sufficient  defense,  and  whether  it  is  sufficiently  averred.  And  I  do  not  under- 
stand the  counsel  of  the  complaint  to  contend  that  it  is  not.  It  seems  to  me 
that  the  bar  is  very  fully  and  carefully  drawn.  It  sets  out  all  those  circum- 
stances which  the  laws  of  Louisiana  require  to  exist  as  the  basis  of  a  pre- 
scription. Just  title,  good  faith,  the  requisite  period  of  possession,  and  that 
possession  continued  peaceably  and  without  interruption.  All  these  circum- 
stances are  fully  alleged.  And  the  defendant  has  also  traversed  the  effect  of 
the  interruption  of  prescription  resulting  from  the  litigation  referred  to  in 
the  bill.  How  far  the  proofs,  when  taken,  will  sustain  the  defense,  is  another 
matter  with  which  the  court  has  at  present  no  concern.  Whether,  if  the  com- 
plainant shows  that  the  title  of  the  defendants  really  originated  in  a  void  sale 
and  conveyance  by  the  executors  of  Daniel  Clark,  it  will  effect  the  defense, 
on  the  point  of  good  faith,  is  a  question  I  do  not  decide.  In  the  case  ot 
Gaines  v.  Ilennen  and  Gaines  v,  Now  Orleans  (24  Howard,  and  6  Wallace), 
the  answers  admitted  that  the  defendants  obtained  their  title  through  the 
sales  made  by  Itelf  and  Chew;  and  the  supreme  court  held  that  the  illegality 
of  the  proceeding  was  apparent,  and  constituted  a  vice  in  the  title,  which 
took  from  the  vendees  all  pretense  of  being  purchasers  or  possessors  in  good 
faith;  and  that  the  interruptions  in  the  prescription  prevented  its  becoming  a 
bar  on  any  other  ground.  But  in  this  case  the  defendants  do  not  set  up  any 
claim  of  title  under  the  executors  of  Daniel  Clark.  They  rely  on  certain 
titles  which  they  exhibit  as  just  titles,  and  which  they  allege  to  have  been 
obtained  with  good  faith,  and  under  the  honest  belief  that  the  author  was 
the  real  owner.  This  is,  at  least,  prima  facie  sufficient  to  lay  the  foundation 
of  the  prescription  claimed.  Any  knowledge,  information  or  belief,  obtained 
since  the  possession  commenced,  to  the  effect  that  the  property  once  belonged 
to  Daniel  Clark,  would  not,  as  I  understand  the  law  of  Louisiana,  impair  the 
efficacy  of  such  possession  as  a  ground  of  prescription.  The  code  expressly 
says:  *^It  is  sufficient  if  the  poss.ession  has  commenced  in  good  faith;  and  if 
the  possession  should  afterward  be  held  in  bad  faith,  that  shall  not  prevent 
the  prescription."  Art.  3448.  Therefore,  the  allegations  in  the  bill  that  the 
property  once  belonged  to  Daniel  Clark,  and  that  he  died  seized  thereof,  are 
not  inconsistent  with  or  repugnant  to  the  plea  of  prescription.  Hence,  any 
present  knowledge  or  belief  of  the  defendants  on  those  points  is  perfectly  im- 
material. Their  claim  by  prescription  is  independent  of  those  facts,  and 
perfectly  consistent  with  them.  These  allegations,  therefore,  do  not  belong  to 
that  class  of  allegations  which  it  is  necessary  for  a  defendant  to  meet  and 
deny  in  order  to  support  and  maintain  his  plea  in  bar. 

Had  the  bill  charged  that  the  defendants  claimed  title  to  the  lands  in  their 

possession  under  Relf  and  Chew,  acting  as  executors  of  Daniel  Clark,  it 

might  perhaps  have  been  incumbent  on  the  dofondants  to  have  cleared  their 
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possession  of  the  imputation  thus  cast  upon  it.  But  no  such  charge  is  made 
in  the  bill.  On  the  contrary,  the  bill  expressly  states  that  the  complainant  is 
ignorant  of  the  title  and  claim  of  title  by  which  the  defendants  severally  hold, 
and  calls  upon  the  defendants  to  show  their  title.  The  defendants  do  show 
title  sufficient  to  lay  the  foundation  of  a  prescription,  and  on  that  defense  they 
take  their  stand. 

It  seems  to  me  that  they  are  not  called  upon  to  answer  further.  The  bar 
set  up  is  prima  fade  a  good  defense,  and  the  exceptions  must  be  overruled. 
As  to  the  answers  which  the  defendants  have  brought  into  court  and  now  ask 
leave  to  file,  I  shall  allow  them  to  be  filed  as  of  the  6th  of  May  instant,  with- 
out prejudice  to  the  complainant  as  to  proceeding  with  proofs  in  the  cause, 
and  bringing  it  on  for  hearing.  » 

§  1531.  Order  as  to  defendants  in  default 

As  to  those  defendants  who  are  in  default  and  now  apply  for  further  time 
to  answer,  I  shall  grant  a  decree  ^r(>  confesso  against  them,  subject  to  this  qual- 
ification and  these  terms,  to  wit:  that  during  the  takipg  of  proofs  in  the  cause 
they  shall  be  at  liberty,  severally,  to  file*  with  the  master  or  examiner  and 
serve  on  the  solicitor  of  the  complainant  a  description  of  the  property  which 
they  claim,  with  the  chain  of  title  thereto  extending  back  to  the  period  at 
which  the  complainant  claims  it  belonged  to  the  estate  of  Daniel  Clark;  and 
to  prove,  if  they  can,  a  legal  prescription  for  the  samej  subject  also  to  this  fur- 
ther qualification,  that  if,  before  the  proofs  are  closed,  the  decree  of  the  second 
district  court  of  the  parish  of  Orleans,  in  the  case  of  Joseph  Fuentes  et  aL  v, 
Myra  Clark  Gaines,  revoking  the  will  of  Daniel  Clark  of  1813,  be  affirmed 
by  the  supreme  court  of  Louisiana,  the  said  defendants  may  have  the  benefit 
of  said  decree  for  what  it  may  be  worth,  as  if  they  had  pleaded  the  same. 
Provided,  however,  that  any  further  answers  of  said  defendants  which  may  be 
filed  before  the  1st  day  of  June  next  may  be  filed  as  of  the  6th  day  of  May 
instant,  as  are  mentioned  in  reference  to  answers  above  allowed  to  be  filed  as 
of  said  day. 

DAVIS  V.  DAVIDSON. 
(Circuit  Court  for  Michigan:  4  McLean,  18&-18a     1846.) 

Opinion  of  the  Court.  . 

Statement  of  Facts. —  A  motion  is  made  to  set  aside  the  answer  to  a  biU  in 
chancery  on  two  grounds. 

§  1 532.  A  joint  answer  of  defendants  need  not  he  several  also.  , 

1.  Because  it  is  the  answer  of  three*  individuals  and  is  sworn  to  by  three. 
In  the  caption  it  purports  to  be  the  joint  answer  of  the  three,  but  not  their 
several  as  well  as  joint  answer.  This  is  erroneous,  it  is  contended,  for  two 
reasons:  1st.  Because  all  established  precedents  require  them  to  be  several  as 
well  as  joint.  And  2d.  Because,  in  case  one  of  the  defendants  should  swear 
falsel}''  in  the  answer,  he  could  not  be  indicted  separately  for  such  false  swear- 
ing upon  a  joint  answer  without  joining  all  the  joint  respondents. 

The  precedents  are,  generally,  as  stated  by  the  counsel.  They  aro  drawn 
jointly  and  severally.  But  we  are  not  prepared  to  say  that  this  form  is  indis- 
pensable. We  see  no  satisfactory  reason  why  a  joint  answer,  responsive  to 
the  bill,  would  not  be  sufficient.  The  reason  assigned,  that  one  of  the  defend- 
ants could  not  be  indicted  for  false  swearing  without  including  the  others,  is 
not  satisfactory.    Each  individual  who  answers  jointly  is  responsible  for  the 
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facts  sworn  to,  the  same  as  if  his  answer  had  been  separate.  And  it  is  not 
perceived  why  he  might  not  be  indicted  without  uniting  the  other  defendants. 

§  1533.  Answers  shovld  he  signed  hy  counsel. 

The  answer  is  not  signed  by  counsel,  which  is  undoubtedly  a  defect.  Except 
in  certain  specified  cases  the  answer  must  be  signed  by  counsel.  Under  pecul- 
iar circumstances,  the  signature  of  the  defendant  may  bo  dispensed  with;  but 
the  signature  of  the  counsel  is  required,  unless  the  answer  is  taken  by  commis- 
sioners. The  signature  is  necessar\%  that  the  person  signing  may  be  respon- 
sible to  the  court  for  the  contents  of  the  answer.  Story's  Eq.  PL,  sec.  876;  Mit. 
Eq.  PL  by  Jeremy,  315.     Leave  is  given  to  amend  the  answer. 

FRENCH  V.  FIRST  NATIONAL  BANK  OF  THE  CITY  OF  NEW  YORK 
(District  Court  for  New  York:  7  Benedict,  488-490.     1874.) 

Opinion  by  Blatchford,  J.  • 

Statement  of  Facfs. —  The  defendant  is  a  corporation,  and  is  the  sole  de- 
fendant. The  bill  pleads  for  relief,  and  avers  facts  which  lay  a  foundation 
for  a  discovery,  and  prays  a  discovery.  A  corporation  must  answer  a  bill 
under  its  common  seal,  and  not  on  oath.  This  is  well  settled.  Bronson  v. 
La  Crosse  Kailroad  Co.,  2  Wall.,  283,  302.  The  bill  in  this  case  prays  that  the 
corporation  "  may,  upon  the  several  and  respective  corporal  oaths  of  its  proper 
officers,  agents  and  servants,  according  to  the  best  and  utmost  of  their  several 
and  respective  knowledge,  remembrance,  information  and  belief,"  answer 
"such  of  the  several  interrogatories  hereinafter  mentioned  and  set  forth  as 
by  the  note  hereinunder  written  they  are  respectively  required  to  answer." 
The  note  appended  to  the  bill  does  not  require  the  defendant  to  answer  any 
of  the  interrogatories,  but  says:  "The  president  and  cashier  of  the  defendant 
and  its  agent,  surnamed  Brown,  are  severally  required  to  answer  the  interrog- 
atories." The  corporation  has  answered  under  its  corporate  seal.  In  its 
answer  it  states  that  it  declines  to  answer  the  interrogatories.  The  plaintiff* 
now  excepts  to  the  answer,  "  for  that  the  said  defendant  hath  not,  to  the  best 
of  its  knowledge,  and  to  the  best  of  the  knowlege,  remembrance,  information 
and  belief  of  its  officers  and  agents,  answered  and  set  forth,  whether,"  etc. 

§1534.  A  defendant  corporation  is  not  obliged  to  answer  ititerrogaioines 
when  the  note  only  recixdres  the  officers  to  answer. 

Under  the  rules  of  equity  practice  established  by  the  supreme  court,  a  de- 
fendant is  not  bound  to  answer  any  interrogatories  except  such  as,  by  the  note 
at  the  foot  of  the  bill,  he  is  required  to  answer.  In  the  present  case  the  note 
does  not  require  the  defendant  to  answer  any  of  the  interrogatories,  but  only 
requires  its  president  and  cashier,  and  its  agent,  Brown,  to  answer  them.  But 
the  bill  could  be  amondefi  so  as  to  require  the  defendant  to  answer  them.  Yet 
this  would  probably  be  of  no  use,  for,  as  corporations  answer  under  seal,  and 
without  oath,  a  discovery  on  oath  could  not  be  compelled  from  the  corpora- 
tion, except  through  the  medium  of  such  a  discovery  from  its  agents  and  offi- 
cers, and  by  making  such  agents  and  officers  parties  defendant.  Fulton  Bank 
V.  N.  Y.  &  Sharon  Canal  Co.,  1  Paige,  311;  Brumly  v.  Westchester  Co.  Mfg. 
Society,  1  Johns.  Ch.,  306. 

§  1535.  Offi/yers  of  a  defendant  corporation  are  not  obliged  to  answer  unless 
they  are  parties  defendant. 

Under  this  bill  the  officers  and  agents  of  the  defendant  cannot  be  compelled 
to  answer  the  interrogatories  under  oath,  b^^^use  they  are  not  defendants.   The 
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equity  rales  (41  to  44)  clearly  import  that  no  one  but  a  defeudant  can  bo 
compelled  to  answer  the  interrogatories  in  a  bill.  Officers  of  a  corporation 
may  be  made  parties  defendant  to  a  bill  against  the  corporation,  in  order  to 
obtain  a  discovery  from  such  officers.  Angell  &  Ames  on  Corporations, 
§§  674,  675;  Story's  Eq.  PL,  §  235;  2  Story's  Eq.  Juris.,  §  1501. 

§  1 536.  A  defenda7it  corporation  rnay  he  required  to  answer  under  its  sealj 
but  not  under  oath. 

There  is  nothing  in  Kittredge  v.  The  Claremont  Bank,  3  Story,  590,  and 
1  Woodb.  &  M.,  244,  which  conflicts  with  these  views.  The  plaintiff  can,  if  he 
desires,  so  amend  his  bill  as  to  require  the  defendant  corporation  to  answer  the 
interrogatories.  It  may  answer  them  under  its  seal  and  without  oath.  But  its 
answer  must  be  stated  therein  to  be  made  according  to  the  knowledge  and  in- 
formation and  belief  of  its  officers,  ascertained  from  all  proper  sources  of 
information. 

The  exceptions  are  overruled,  with  costs,  with  leave  to  the  plaintiflf  to  apply 
on  notice  for  permission  to  amend  the  bill  by  adding  new  parties  and  other- 
wise. 

BUERK  V.  IMHAEUSER. 
(Circuit  Court  for  New  York:  10  Federal  Reporter,  608.    1883.) 

Opinion  by  Wheeler,  J. 

Statement  of  Facts. —  This  cause  has  now  been  heard  on  exceptions  to  the 
answer  for  insufficiency.  The  bill  states  the  recovery  of  judgments  by  decree 
against  the  defendants  for  the  payment  of  money ;  that  execution  cannot  be 
satisfied  for  want  of  property  to  be  found;  that  the  defendants  have  or  have 
had  property,  without  specifying  any  in  particular;  and  prays  a  discovery  of 
their  property  in  hand  or  held  in  trust  for  them.  The  interrogatories  make 
more  specific  inquiries.  The  answer  denies  generally  that  the  defendant  an- 
swering has  any  property  in  his  hands,  or  that  any  is  held  in  trust  for  him,  or 
that  he  has  conveyed  away  any  since  the  decree,  at  all,  or  before,  in  view  of 
it,  to  defeat  it. 

§  1537.    What  interrogatories  defendants  are  required  to  answer. 

The  rules  in  equity  require  defendants  to  answer  only  such  interrogatories 
as  they  are  specifically  required  by  note  to  answer.  This  bill,  accordingly, 
required  the  defendants  to  answer  such  interrogatories  as  by  the  note  there- 
under written  they  should  be  required  to  answer.  There  is  no  note  thereunder 
written ;  therefore  there  were  no  interrogatories  to  be  specifically  answered. 
They  were  only  required  to  answer  the  stating  part  of  the  bill.  This  the  de- 
fendant answering  has  done  as  specifically  as  he  is  by  the  bill  charged.  No 
ground  is  known  for  making  a  defendant  give  a  particular  account  of  all  the 
property  he  has  ever  had,  or  deny  specifically  having  had  particular  property, 
upon  such  general  charge  as  to  having  had  property  before  which  cannot  be 
found  now  to  satisfy  judgments.  At  least,  the  particular  property  s.ought  to 
be  reached  should  be  pointed  out  before  anything  more  than  a  general  answer 
should  be  compelled.    Exceptions  overruled. 

ADAMS  V.  BRIDGEWATER  IRON  COMPANY. 
(Circuit  Court  for  Massachusetts:  6  Federal  Reporter,  179, 180.    1881.) 

Opinion  by  Lowell,  J. 

Statement  of  Facts. —  The  defendant  corporation,  by  its  answer  to  the  bill, 

makes  all  the  defenses  usual  in  a  patent  suit,  and  adds  that  it  has  received 
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from  the  plaintiff  Adams  a  release,  under  seal,  of  all  actions  for  infringement, 
if  it  has  committed  any.  A  copy  of  the  release  is  set  out,  and  the  defendants 
pray  to  have  the  same  benefit  of  these  facts  as  if  they  had  been  pleaded  in 
bar.  The  plaintiffs  except  to  the  answer  on  the  ground  that  this  release,  if 
given  precisely  as  it  is  averred  to  have  been  given,  is  insufficient  in  law  to  bar 
the  plaintiffs'  suit. 

§  1538.  A  part  of  the  answer  containing  a  single  defense,  not  responsive  to 
the  bill,  is  not  subject  to  exception. 

A  substantive  defense,  not  responsive  to  the  plaintiffs'  inquiry  in  his  bill,  is 
not  the  subject  of  exception.  That  form  of  objection  applies  only  to  an  in- 
sufficient discovery,  or  to  scandal  and  impertinence. 

The  plaintiffs  intended  by  their  exceptions  to  procure  a  hearing  upon  the 
validity  of  this  defense  as  if  it  were  a  plea  and  the}*^  had  set  it  down.  But  it 
is  not  a  plea.  It'  is  part  of  the  answer,  and  is  merely  one  of  several  defenses. 
By  the  thirty-ninth  rule  in  equity  a  defendant  may  make  a  plea  part  of  his 
answer,  and,  if  he  does  so,  he  shall  not  be  compellable  to  answer  more,  or 
otherwise,  than  if  he  had  filed  a  regular  plea.  The  defendants  have  taken  no 
advantage  of  this  rule;  they  have  answered  the  whole  bill  fully;  and  their  re- 
quest to  have  the  same  advantage  as  if  they  had  pleaded  the  release  has  no 
meaning.  As  it  stands  it  is,  as  I  have  said,  one  substantive  defense  not  used 
by  way  of  plea  at  all,  but  by  way  of  alternative  answer.  It  stands  precisely 
like  the  defense  of  the  statute  of  limitations,  which  they  also  rely  on  in  another 
part  of  their  answer,  and  which  they  might  have  used  by  way  of  plea  or 
demurrer. 

§  1539.  Qt^re,  whether  there  may  he  a  hearing  on  part  of  the  answer  with- 
out  going  into  the  whx)le  case. 

Whether  the  court  may  not  have  power  to  hoar  such  a  defense  before  re- 
quiring the  whole  case  to  be  gone  into  is  not  now  the  question.  There  is  no 
regular  authorized  mode  of  pleading,  like  a  demurrer,  to  test  the  legal  validity 
of  part  of  an  answer;  but  possibly,  on  motion,  some  order  might  be  taken  to 
dispose  of  part  of  a  case  in  the  first  instance,  if  it  should  be  found  that  great 
delay  and  expense  might  thereby  be  avoided.  I  do  not  decide  that  point. 
Exceptions  overruled. 

LANGDON  V.  GODDARD. 
(Circuit  Court  for  New  Hampshire:  8  Story,  18-25.    1848.) 

Statement  of  Facts. —  This  cause  was  heard  upon  exceptions  to  the  answer 
of  defendant  Ooddard  to  complainants'  bill.  The  first  exception  was  that  a 
certain  allegation  on  the  ninth  page  of  the  answer  was  impertinent,  and  should 
be  stricken  out.  The  allegation  in  question  was  to  the  effect  that  the  testatrix. 
Elizabeth  Sewall,  executed  a  codicil  to  her  will  on  August  21,  1838,  being 
moved  thereto  by  the  importunities  of  complainants,  and  charging  the  com- 
plainants with,  in  effect,  dictating  the  codicil.  The  will  and  codicil  in  ques- 
tion had,  prior  to  the  filing  of  the  answer,  been  duly  admitted  to  probate  by 
the  proper  court.  The  second  exception  was  to  a  statement  that  he,  defend- 
ant, had  sought  to  procure  Mr.  Emerson  to  effect  a  settlement  of  the  disputes 
between  him  and  complainants,  and  that  he  and  Emerson  had  agreed  upon 
terms,  to  which,  however,  complainants  would  not  afterwards  adhere.  This 
statement,  it  was  insisted,  was  impertinent. 

The  third  exception  was  that  defendant  had  not,  to  the  best  of  his  knowl- 
edge and  belief,  answered  a  certain  interrocyatory  of  plaintiffs. 
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§  1 540.  A  statement  in  an  answer  impeaching  the  due  execution  of  a  oodicH, 
which  has  been  already  probated^  is  impertinent 

Opinion  by  Story,  J. 

I  am  of  opinion  that  all  the  exceptions  to  the  answer  are  well  taken,  and 
ought  to  be  allowed.  The  first  exception  turns  upon  the  allegations  in  the 
answer  therein  referred  to,  by  which  an  attempt  is  made  by  a  side  wind  to 
impeach  the  bona  fides  and  due  execution  of  the  codicil  to  the  will  of  Mrs. 
Sewall,  and  by  implication  to  insinuate  that  it  was  procured  by  fraud  and  im- 
position. Now,  it  is  well  known  that  the  courts  of  probate  have  a  full  and 
exclusive  jurisdiction,  as  well  in  New  Hampshire  as  in  Maine,  over  the  pro- 
bate of  wills,  and  that  their  decree,  affirming  the  validity  of  a  will  or  codicil, 
and  allowing  the  same,  is  conclusive  upon  the  subject-matter,  and  is  not  re- 
examinable  elsewhere.  The  present  codicil  has  been  duly  admitted  and  allowed 
by  the  probate  courts  of  both  states.  The  allegation  of  the 'answer  here  ex- 
cepted to  is,  therefore,  at  once  impertinent  and  immaterial,  and  endeavors  to 
cast  a  shade  upon  the  transaction,  which  is  not  justifiable  or  excusable.  It  is 
not  a  matter  which  can  be  filed  in  controversy  in  the  present  suit,  or  admitted 
to  proof. 

%\h^\.  To  set  wp  in  an  answer  an  attempted  settlement  by  the  defendattty 
which  was  never  accepted  by  the  plaintiffs  is  impertinent. 

The  second  exception  is  to  the  allegation  in  the  answer  setting  up  an 
attempted  settlement  and  arrangement,  of  the  nature  and  terms  of  which  no 
account  is  given,  by  the  defendant  with  the  plaintiffs,  through  the  means  of  a 
professional  friend,  which  was  not  accepted  or  adhered  to  by  the  plaintiffs, 
and  therefore  failed  of  its  purpose.  What  is  this  but  to  stuff  the  answer  with 
immaterial  and  impertinent  suggestions  for  the  purpose  of  giving  a  false  gloss 
and  coloring  to  the  controversy?  Besides,  as  the  nature  and  terms  of  the 
proffered  settlement  and  arrangement  are  nowhere  stated,  it  is  impossible  for 
the  court  to  see  what  possible  bearing  it  could  properly  have  upon  the  cause. 

§  1542.  Although  an  interrogatory  may  not  be  as  full  as  it  should  bCy  yet  if 
it  be  sufficiently  explicit  to  show  its  plain  import^  a  full  disclosure  in  reply  to  it 
will  be  required  of  the  defendant. 

The  third  exception  is  the  insufficiency  of  the  answer  to  the  eighth  inter- 
rogatory propounded  by  the  bill,  and  states  the  very  words  of  that  interroga- 
tory. That  interrogatory  undoubtedly  was  intended  to  refer  to  the  following 
allegation  in  the  bill,  viz.:  "Your  orators  further  saj'  that  thereaf  terwards  the 
said  Elizabeth  frequently  called  upon  the  said  Goddard  to  refund  to  her  the 
amount  of  the  said  notes  so  sold  by  her  to  him,  or  return  the  same,  and  that 
the  said  Goddard  repeatedly  promised  so  to  do.  That  on  the  20th  day  of 
August,  1838,  the  said  William  Goddard  prepared  with  his  own  hand  an  in- 
strument purporting  to  be  a  codicil  to  the  will  of  said  Elizabeth,  and  pro- 
cured the  said  Elizabeth  to  sign  the  same,  therein  and  thereby  bequeathing  to 
him  the  aforesaid  notes  of  Floyd  and  Harris,  and  also  all  sums  of  money  due 
from  him  to  the  said  Elizabeth,  which  codicil  was  so  signed  by  the  said  Eliza- 
beth by  inducement  of  the  said  Goddard,  and  by  reason  of  the  confidence 
subsisting  between  the  said  Elizabeth  and  the  said  Goddard,  and  was  there- 
af terward  revoked  by  the  said  Elizabeth,  which  codicil  was,  after  its  execution, 
carried  away  by  the  said  William,  and  is  now  in  his  possession.''  It  is  cer- 
tainly not  as  pointed,  full  and  precise  as  it  ought  to  be  to  meet  all  the  stress 
of  the  allegations  of  the  bill.  It  does  not  interrogate  as  to  the  present  posses- 
sion by  the  defendant  of  that  codicil,  or  as  to  what  has  become  of  it^  and  when 
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he  last  saw  it,  and  what  were  the  exact  purport  and  words  thereof;  nor  does 
it  call  upon  the  defendant  to  produce  it.  Still,  however,  it  is  sufficient  to  call 
upon  the  defendant  for  a  fair  and  full  answer  to  the  plain  import  and  objects 
thereof.  I  cannot  but  consider  the  answer  put  in  to  this  point  as  inexplicit 
and  evasive,  if  it  does  not  deserve  the  stronger  imputation  of  being  disingenu- 
ous. I  shall  therefore  direct  that  the  defendant  put  in  a  more  full  and  direct 
answer  to  the  interrogatory  and  allegation  in  the  bill,  applicable  thereto,  so 
that  the  justice  of  the  case  may  on  this  point  be  fully  presented  to  the  court.  I 
shall  also  give  leave  to  the  plaintiff  to  put  additional  interrogatories  to  the  de- 
fendant applicable  to  this  same  allegation,  so  as  to  compel  a  direct  and  pos- 
itive disclosure  of  the  facts  appertaining  thereto.  The  defendant  is  to  pay  the 
costs  of  the  hearing  upon  and  allowance  of  these  exceptions,  which  I  shall 
direct  to  be  taxed  at  $10. 

HAYWARD  V.  ELIOT  NATIONAL  BANK. 
(Circuit  Court  for  Massachusetts:  4  Clifford,  294-900.    1874.) 

Statement  of  Facts. —  Bill  in  equity  for  account,  and  that  complainant 
might  redeem  shares  of  mining  stock  pledged  by  him  to  the  respondent  as 
collateral  security  for  a  loan. 

§  1543.  .^ect  of  amwer  as  evidence  for  defendant. 

Opinion  by  Clifford,  J. 

Controversies  like  the  present  cannot  be  satisfactorily  determined  without 
some  reference  to  the  pleadings  which  immediately  respect  the  material  mat- 
ters in  issue;  as  where  the  answer  is  responsive  to  the  bill,  and  positively  denies 
the  matter  charged,  and  the  denial  has  respect  to  a  transaction  within  the 
knowledge  of  the  party  making  it,  the  answer  is  evidence  in  his  favor,  and 
unless  the  answer  is  overcome  by  the  testimony  of  two  opposing  witnesses,  or 
of  one  witness  corroborated  by  facts  and  circumstances  which  give  the  oppos- 
ing evidence  greater  weight  than  the  answer,  the  rule  in  equity  is  that  the 
answer  is  conclusive,  so  that  the  court  will  neither  make  a  decree  in  favor  of 
the  complainant,  nor  send  the  case  to  trial,  but  will  simply  dismiss  the  bill  of 
complaint.  Badger  ^.  Badger,  2  Cliflf.,  146.  Eepeated  decisions  of  the  su- 
preme court  have  established  the  rule  that  an  answer  responsive  to  the  alle- 
gations of  the  bill,  if  it  have  respect  to  matters  within  the  knowledge  of  the 
pleader  and  be  duly  sworn  to,  must  be  taken  to  be  true,  unless  disproved  by  two 
witnesses,  or  by  one  witness  and  corroborative  circumstances  which  give  the 
opposing  testimony  greater  weight  than  the  answer.  Clark  v.  Van  Reim^- 
dyk,  9  Cranch,  160;  Hughes  v,  Blake,  6  Wheat.,  453;  Same  Case,  1  Mason,  518.; 
Union  Bank  v.  Geary,  5  Pet.,  111.  Unsworn  answers  do  not  have  that  effect, 
but  if  the  answer  bo  duly  sworn  to,  even  though  the  suit  be  against  a  corpo- 
ration, and  the  oath  be  by  one  of  its  principal  officers,  the  answer  will  have 
that  effect  if  it  be  responsive  to  the  bill,  and  be  clear  and  positive  in  its  terms; 
Carpenter  v.  Ins.  Co.,  4  How.,  219;  Salmon  v,  Clagett,  3  Bland,  165;  Parker 
V.  Phettyplace,  1  Wall.,  689;  Tobey  u  Leonards,  2  Wall.,  430;  2  Story,  Eq. 
Jur.,  1528.  Apply  that  rule  to  the  case,  and  it  is  clear  that  the  complainant 
cannot  recover  unless  the  proofs  introduced  by  him  are  sufficient  to  overcome 
the  allegations  of  the  answer,  giving  to  the  answer  the  probative  force  which 
that  rule  prescribes,  as  the  bill  distinctly  charges  that  no  valid  sale  of  the 
shares  was  made;  that  if  the  respondents  pretend  that  they  did  any  act  tend- 
ing to  transfer  the  title  to  the  shares,  or  that  t^^Y  ^^^^  procured  or  permitted 
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certificates  of  the  shares  to  issue  to  any  other  parties,  it  has  been  done  with- 
out notice  to  the  complainant,  without  right,  and  in  fraud  of  his  just  rights. 
Nothing  further  can  be  required  to  show  that  the  issjie  of  notice  is  distinctly 
tendered  by  the  complainant;  and  the  record  shows  that  the  answer  is  directly 
responsive  to  the  bill,  and  alleges  that  the  vote  of  the  directors  to  instruct  the 
president  of  the  bank  to  sell  the  shares,  if  the  pledgor  failed  to  make  the  re- 
quired payments,  was  communicated  to  the  complainant;  and  that  he  declined 
to  make  the  payments,  and  stated  that  he  would  not  pay  anything,  and  would 
not  do  anything  about  it,  and  that  the  sale  was  made  with  the  full  concur- 
rence of,  and  with  the  prior  assent  and  subsequent  approval  of,  the  complain- 
ant. Beyond  all  doubt  the  complainant  is  bound  to  disprove  the  material 
averments  of  the  answer,  or  he  is  not  entitled  to  a  decree  for  relief,  as  the  rule 
is  that  the  answ^er  shall  otherwise  prevail. 

[The  remainder  of  the  case,  being  merely  a  discussion  of  facts,  is  omitted.] 

Dismissed  with  costs. 

« 

§  1544.  If  no  answers  be  filed  to  a  bill  in  equity  plaintiff  may  have  a  decree  pro  eonfesso, 
Secor  V,  Singleton,*  d  McC,  230. 

§  1545.  An  answer  consisting  of  a  general  denial  of  the  allegations  of  the  bill  in  the  form 
of  the  general  issue  is  wholly  unknown  in  equity,  though,  if  it  be  filed,  plaintiff  possibly 
should  file  a  pro  forma  replication.     Ibid. 

§  1540.  Where  an  answer  neither  admits  nor  denies  the  allegations  of  the  bill  such  alle- 
gations must  be  proved  upon  the  final  hearing.     Rogers  v,  Marshall,  3  McC,  76. 

§  1547.  An  admission  made  in  an  answer  will  ba  of  no  use  to  the  plaintiff  unless  it  is  put 
in  issue  by  some  charge  in  the  bill.     Battle  v.  Insurance  Ck>.,  10  Blatch.,  417. 

g  1548.  Requisites  of  austrer  in  absence  of  interrogratories.-*  If  a  bill  does  not  contain 
specific  interrogatories  the  comjjrfainant  must  be  satisfied  with  such  answer  to  his  allegations 
as  would  fairly  occur  to  the  professional  mind  as  meeting  them  in  a  substantial  manner. 
Parsons  v.  Gumming,*  1  Woods,  461. 

§  1549.  A  general  answer  is  sufficient  for  a  general  allegation.    IbidL 

§  1550.  If  an  answer  is  insnfflclent  parties  may  be  called  to  the  stand  and  examined  on 
oath.     Ibid. 

g  1551.  When  second  answer  will  be  required. —  If  it  is  apparent  that  defendant  has 
omitted  to  answer  any  material  allegation,  or  has  evaded  >2:iving  an  answer,  or  has  answered 
disingenuously,  the  court  M*ill  compel  him  to  file  another  answer.    Ibid. 

§  1552.  Pica,  demurrer  or  answer  may  be  pat  in  any  time  before  bill  Is  taken  as  con- 
fessed.—  In  a  suit  in  equity  the  defendant  may,  at  any  time  before  the  bill  is  taken  for  con- 
fessed, plead,  demur  or  answer;  and  the  plaintiff  is  to  pursue  the  same  course  as  if  the  plea, 
demurrer  or  answer  had  been  filed  before  the  expiration  of  the  three  months  limited  for  an- 
swer by  the  rules  of  the  court.    Oliver  v.  Decatur,  4  Or.,  458. 

§  1558.  A  bill  and  answer  should  be  construed  together.    Gaboon  v.  Ring,  1  Cliff.,  592. 

§  1554.  Answer  may  be  pnt  in  after  plea  overrnled.—  Under  equity  rule  84  of  the  supreme 
court,  a  defendant,  upon  the  overruling  of  his  plea,  has  a  right  to  answer,  and  leave  so  to  do 
must  be  given  him.     Wooster  v.  Blake,*  7  Fed.  R.,  816. 

g  1555.  Admissions  in  answer,  elTect  of. —  No  admissions  in  an  answer  to  a  bill  in  chancery 
can,  under  any  circumstances,  lay  the  fouudation  for  relief  under  any  specific  head  of  equity , 
unless  it  be  substantially  set  forth  in  the  bill.    Jackson  v.  Ashtou,  11  Pet.,  229. 

§  155B.  Allegations  In  answer  and  proof  mnst  agree.—  The  general  rule  is  that  the  alle- 
gations in  the  answer  or  plea  in  an  action  and  the  proof  must  agree.  Whei*e  there  were  no 
averments  in  a  plea  to  authorise  the  proof  offered  by  a  defendant,  it  was  properly  rejected 
by  the  court     Wilcox  v.  Hunt,  13  Pet.,  378. 

§  1557.  lYbat  matter  may  be  insisted  upon  in  answer. —  The  twenty-third  rule  of  the  su- 
preme court  in  equity,  declaring  '*  tliat  the  defendant,  instead  of  a  formal  demurrer  or  plea, 
may  insist  upon  any  matter  in  his  answer,  and  have  the  same  benefit  thereof  as  if  he  had 
pleaded  the  same  matter  or  demurred  to  the  bill,"  is  simply  in  affirmance  of  the  common 
practice  of  courts  of  equity,  and  applies  to  matters  to  the  merits,  and  not  to  such  objections 
as  are  in  abatement  merely.     Wood  v.  Mann,  1  Sumn.,  578L 

g  1558.  Defects  In  title  not  apparent  in  pleading  will  not  be  noticed.— When  a  paper 
title  is  set  out  in  the  pleadings  in  equity,  the  court  will  notice  any  defect  appaxent  therein ; 
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but  if  the  defect  depend  upon  extraneous  facts,  it  must  be  averred  or  the  court  will  not  take 
it  into  account,  even  though  practically  all  the  proof  has  been  directed  to  that  point.  So  held 
when  the  bill  was  brought  to  recover  a  certain  tract  of  land,  and  the  question  depended 
upon  the  validity  of  a  certificate  of  settlement.  The  certificate  was  sufficient  on  its  face  and 
was  not  attacked  in  the  pleadings,  but  upon  trial  a  decree  was  rendered  adverse  to  the  certifi- 
cate, upon  testimony  showing  that  the  location  was  too  vague.  This  decree  was  overruled 
by  the  supreme  court  as  not  conforming  to  the  pleadings.    Crocket  v.  Lee,*  7  Wheat.,  522. 

§  1559.  Snfflcieney  of  veriflcation  of  answer. —  An  answer  in  chancery  is  not  sufficiently, 
authenticated  unless  the  authority  of  the  justice  of  the  peace  before  whom  it  was  sworn  be 
sufficiently  shown.     Addison  v.  Duckett,  1  Cr.  C.  C,  349. 

g  1560.  In  foreign  conntry. —  Under  an  agreement  that  an  answer  should  be  sworn 

to  before  some  officer  qualified  by  the  law  of  France  to  administer  oaths,  an  oath  before  the 
American  consul  is  not  sufficient     Herman  v,  Herman,*  4  Wash.,  555. 

§  1561.  An  answer  in  equity  executed  in  a  foreiga  country  should  be  sworn  to  before  a 
commissioner  authorieed  under  a  dedimus  potestatem  from  the  court  having  jurisdiction  of 
the  case.    Reed  v,  Consequa,*  4  Wash.,  835. 

§  1562. by  Infant. —  An  infant's  answer  in  equity,  if  required  to  be  under  oath,  should 

be  sworn  to  by  the  guardian  ad  litem  as  to  his  belief  in  the  truth  of  the  defense.  Equitable 
Life  Ass.  Soc.  v.  Patterson,  1  Fed.  R.,  126. 

§1568. by  oorporatfon. —  A  corporation  roust  answer  a  bill  under  its  common  seal 

and  not  on  oath.  Hence,  if  the  bill  prays  a  discovery  that  various  officers  of  the  corporation 
answer  on  oath,  the  corporation  is  not  required  to  answer,  nor  are  the  officers  if  not  made 
parties.    French  v.  The  First  Nat,  Bk.  of  N.  Y.*  11  N.  B.  R.,  189. 

g  1564.  Specific  denial  in  answer  —  Montana  statnte.— Under  a  Montana  statute  of  1872, 
providing  that  the  answer  of  the  defendant  shall  contain  a  specific  denial  to  allegation  in- 
tended to  be  controverted,  denial  upon  information  and  belief  is  not  permissible.  That  the 
verification  provided  by  the  code  speaks  of  **  matters  stated  on  information  and  belief"  does 
not  alter  this  ruling,  and  if  the  denials  are  thus  made  the  complainant  can  take  judgment 
without  motion  to  strike  out  the  answer.    Sands  v.  Maclay,*  2  Mont.  Ty,  85. 

§  1565.  Time  for  filing  —  Controversy  between  states.— Tbe  rules  M*hich  govern  courts 
of  equity  as  to  the  allowance  of  time  for  filing  an  answer  and  other  proceedings  in  suits  be- 
tween  individuals  will  not  be  applied  by  the  United  States  supreme  court  to  controversies 
between  states  of  the  Union.  The  parties  in  such  cases  must,  in  the  nature  of  things,  be  in- 
capable of  acting  with  the  promptness  of  an  individual.  Rhode  Island  v,  Massachusetts,  13 
Pet..  23. 

§  1566.  When  plea  oyerrnled  by,—  An  answer  being  broader  than  a  plea  overrules  it. 
Lewis  V.  Baird,  8  McL.,  56:  Taylor  v.  Luther,  2  Sumn.,  228. 

$^  1567.  Demurrer  oyerrnled  by.— Double  pleading  in  a  court  of  equity  is  not  allowable; 
and  therefore  if  there  is  a  general  answer  and  a  demurrer,  the  answer  overrules  the  demur- 
rer, and  the  case  stands  on  the  bill  and  answer.    United  States  v.  Parrott,  McAl.  271. 

§  1568.  Denial  aeoompanled  by  allegations  eqalralent  to  admission.— A  denial  by  a  de- 
fendant in  the  answer  that  he  took  a  certain  action  alleged  in  the  bill  is  of  no  avail  when  in 
the  same  answer  he  admits  other  facts  which  are  legally  equivalent  to  the  act  denied.  Adams 
V.  Adams,  21  Wall.,  185. 

§  1569.  Amendatory  answer  repeating  former  defense  strleken  ont.— If  an  amendatory 
answer  repeat  what  was  said  in  the  answer  filed  before,  without  varying  the  defense,  it  may 
be  considered  as  impertinent,  and  will  be  referred  to  a  master  and  stricken  out.  Gier  v. 
Gregg,  4  McL,  202. 

g  1570.  If  the  material  allegations  of  a  bill  are  admitted  and  the  fmmaterfal  denied  In 
the  answer,  the  complainant  may  move  to  strike  out  the  answer,  and  for  judgment,  because 
the  whole  answer  is  bad,  but  this  oould  not  bo  done  were  there  any  merit  in  the  answer. 
Freman  v,  Curran,*  1  Minn.,  169. 

§  1571.  New  matter  in  nature  of  eross-billlD.- A  defendant  cannot  introduce  new  mat- 
ter in  the  nature  of  a  cross-bill  in  his  answer,  and  require  the  plaintiff  to  answer  it.  Federal 
courts  follow  the  English  practice  and  reqnire  a  cross-bilL    Morgan  v.  Tipton,  3  McL,  339. 

§  1572.  English  praetloe.—  It  is  not  the  English  practice  to  set  up  a  matter  in  the  answer 
which  shall  have  the  effect  of  a  cross-bill.  And  the  practice  in  the  United  States  courts  is 
derived  from  that  of  the  high  court  of  chancery  in  England.    Hubbard  v.  Turner,  2  McL,  519. 

§  1578.  A  departore  from  the  defense  alleged  in  the  answer  is  not  permitted  in  courts  of 
chancery,  where  the  complainant  is  entitled  to  call  upon  the  defendant  to  answer  under  oath. 
Such  answer  must  be  held  to  be  the  true  and  only  answer  the  defendants  have,  Russell  & 
Erwin  Manuf.  Ck>.  v.  Mallory,*  5  Fish.  Pat.  Cas.,  632. 

g  1574.  An  arerment  in  an  answer  not  responsive  to  any  allegation  in  the  bill  thrpws  the 
burden  of  establishing  it  aflarmativcly  upon  the  defendant.    Gaines  v.  Hennen,  24  How.,  553. 
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§  1575.  Averments  in  the  answer  not  responsive  to  anything  in  the  bill  ranst  be  supported 
by  proof  in  order  to  be  of  any  avail  as  defenses.    Roach  v.  Summers,  30  Wall.,  105. 

§  1576.  Answer  by  way  of  confession  and  aYoidance—  Bnrden  of  proof.— The  rule  in 
chancery  is,  if  the  answer  of  the  defendant  admits  a  fact,  but  insists  on  matter  by  way  of 
avoidance,  the  complainant  need  not  prove  the  fact  admitted,  but  tho  defendant  must  prove 
the  matter  in  avoidance.    Clarke  v.  White,  12  Pet.,  178. 

§  1577.  Charge  of  frand  —  Plea  and  answer. —  There  must  be  an  answer  denying  the  fraud 
charged  in  the  bill  in  support  of  the  plea.     Lewis  v.  Baird,  3  McL.,  56. 

§1578.  Defendant  need  not  answer  Immaterial  interrogatories.— When  an  answer  in 
equity  set  up  an  agreement  that  upon  the  settlement  of  a  claim  by  the  Brazilian  government 
defendant  was  to  pay  over  a  certain  sum  to  one  Wells,  and  the  remainder  to  "  certain  parties 
in  Brazil,'*  and  alleged  that  defendant  had  acted  in  accordance  with  this  agreement,  and  that 
plaintiff  had  ratified  and  approved  of  his  action,  bqt  did  not  allege  that  the  names  of  the 
parties  in  Brazil  had  been  communicated  to  plaintiff,  and  it  did  not  appear  that  the  names 
were  relevant  to  the  case  or  important  to  the  cause  of  notion  or  defense,  held,  that  plaintiflTs 
interrogatory  as  to  the  names  was  immaterial,  and  that  defendant  need  not  answer  it.  United 
States  V.  Webb,*  8  Ben.,  844. 

§  1579.  Adequate  remedy  at  law  as  defense  lu  answer.-  Objection  to  a  bill  in  equity  that 
the  complainant  has  an  adequate  remedy  at  law,  when  the  jurisdiction  in  chancery  and  at  law 
are  concurrent,  may  sometimes  be  taken  under  the  answer  and  at  the  hearing  as  well  as  by 
demurrer.    Pierpont  r.  Fowle,  2  Woodb.  &  M.,  23. 

§  1580.  Information  and  belief. —  Where  the  respondent  has  no  personal  kuowledge  of 
the  matter  set  forth  in  any  particular  allegation  of  the  bill  of  complaint,  a  denial  by  the  re- 
spondent upon  information  and  belief  is  sufficient  to  make  it  necessary  for  the  complainant 
to  prove  the  allegation.    Robinson  t\  Mandell,  3  Cliff.,  169. 

g  1581.  A  defendant  is  not  permitted  to  deny  an  allegation  in  plaintiff's  bill  upon  informa- 
tion and  belief,  when,  from  the  nature  of  the  charge,  his  knowledge,  if  any,  must  be  direct 
and  personal.     Burpee  v.  First  National  Bank,*  5  Biss.,  405. 

§  15S2.  Such  a  denial  does  not  raise  an  issue,  and  the  allegation  referred  to  will  be  taken 
as  true  in  deciding  the  case.    Ibid. 

%  1588.  It  is  good  cause  of  exception  to  an  answer,  that,  to  a  denial  that  a  defendant  has  no 
knowledge  of  the  facts  charged,  it  is  not  added  "  that  he  had  no  information  or  belief  off 
them/'    Bradford  v,  Geiss,  4  Wash.,  513. 

§  1584.  Where  exceptions  were  taken  to  the  answer,  by  the  plaintiff,  on  the  ground  that 
the  statements  of  the  defendants  therein  contained  were  not  '*  to  the  best  of  their  knowledge, 
remembrance,  information  and  belief,'*  as  required  by  the  bill,  and  were  imperfect  and  in- 
sufficient, and  the  exceptions  were  allowed  by  the  court,  it  was  held  that  the  defendants 
were  bound  to  answer  as  to  their  information,  and  remembrance,  and  belief,  as  well  as  to 
their  knowledge.    Kittredge  v.  The  Claremont  Bank,  8  Story,  590. 

§  1585.  Where  the  plaintiff  in  his  bill  in  chancery  directly  charged  upon  the  defendant 
that  he  had  made  and  entered  into  a  certain  agreement,  a  simple  denial  by  the  defendant  in 
his  answer,  **  according  to  his  recollection  and  belief,"  is  insufficient,  and  must  be  treated  as  a 
mere  evasion.    Taylor  v.  Luther,  2  Sumn.,  228. 

§  1580.  Exceptions. —  Matter  in  an  answer  which  is  in  response  to  the  bill  cannot  be  ex- 
cepted to  for  impertinence.     Lownsdale  v,  Portland,  Deady,  1. 

§  1587.  Exceptions  for  impertinence  are  only  allowed  when  it  is  apparent  that  the  matter 
excepted  to  is  not  material  or  relevant,  or  is  stated  with  needless  prolixity.  If  the  matter 
may  be  material  an  exception  will  not  be  allowed.    Chapman  v,  Schnol  District,*  Deady,  108. 

^  1588.  An  allegation  in  an  answer  will  be  allowed  to  stand  if  it  is  proper  as  matter  of  in- 
ducement, though  it  would  be  impertinent  if  standing  alone.    Ibid. 

g  1589.  An  allegation  of  the  answer  may  be  evasive  and  insufficient  and  yet  not  subject  to 
exception  for  impertinence.  A  portion  of  an  answer  setting  up  a  defense  which  rests  on  an- 
assumption  of  law  manifestly  wrong  is  impertinent.    Ibid. 

§  15U0.  A  portion  of  an  answer  seeking  affirmative  relief  for  defendant  is  impertinent. 

Ibid. 

§  1591.  An  exception  for  impertinence  must  be  allowed  as  a  whole  or  not  at  all.    Ibid. 

§  1592.  An  exception  for  insufficiency  of  an  answer  to  an  interrogatory  should  state  the 
charges  of  the  bill,  the  interrogatory  applicable  thereto,  and  the  terms  of  the  answer  verba- 
iimy  so  that  the  court  may  at  once  perceive  the  ground  of  exception  without  searching  througli 
the  pleadings.     Brooks  v.  Byam,  1  Story,  296. 

§  159B.  Upon  exceptions  to  an  answer  for  impertinence  and  scandal  the  court  will  give  the 
answer  a  liberal  construction,  and  will  take  into  account  the  nature  of  the  case  presented  in 
the  bili^    Griswold  v.  Hill,  1  Paine,  390. 

S  1594.  When  a  bill  was  brought  to  revive  a  partnership,  alleging  that  an  agreement  had 

766 


ANSWER.  g§1595-ieoa. 

been  made,  and  subeequently  given  up  by  desire  of  defendant  upon  the  failure  to  obtain  cer- 
tain privileges  from  the  government  of  Chili,  an  answer  that  a  stronger  reason  in  defendant's 
mind  was  that  he  had  become  convinced  that  any  connection  in  business  with  plaintiff  would 
be,  in  a  high  degree,  inexpedient  and  unsafe,  is  not  open  to  exception  as  impertinent  and  scan- 
dalous; also  an  allegation  in  the  answer  that  plaintiff  had  required,  as  a  condition  precedent 
to  giving  up  the  agreement,  that  defendant  should  give  him  a  certificate  in  favor  of  his  char- 
acter; also  an  allegation  in  the  answer  insinuating  that  plaintiff's  pecuniary  condition  had 
become  doubtful,  yet  showing  that  it  had  been  restored ;  also  an  allegation  in  the  answer  as 
to  a  certain  letter  written  by  plaintiff  to  defendant,  asking  a  renewal  of  the  partnership  agree- 
ment, that  defendant  did  not  believe  plaintiff  wrote  the  letter  with  any  intent  or  view  of  form- 
ing or  renewing  a  business  connection,  plaintiff  having  neither  sufficient  funds  nor  credit  to 
enable  him  so  to  do.    Ibid, 

§  159o.  An  omission  of  the  answer  to  admit  or  deny  a  wholly  immaterial  charge  of  the 
bill  is  no  ground  for  exception.  So  held  where  a  bill  was  brought  for  an  injunction  against  a 
judgment  at  law  obtained  against  present  plaintiff  as  surety  on  a  bond.  The  bill  alleged 
that  the  principal  on  the  bond  was  dead  and  his  estate  insolvent,  and  the  answer  neither 
admitted  nor  denied  the  fact.  An  exception  to  the  answer  on  this  ground  was  overruled. 
Hardeman  v,  Harris.*  7  How.,  726. 

§  1590.  When  a  bill  alleged  that  the  decision  in  a  certain  suit  was  made  after  full  consider- 
ation, an  answer  denying  that  it  was  made  after  full  consideratian,  but  alleging  that  on  the 
contrary  it  was  made  under  cilrcumstances  which  would  go  to  show  the  opposite,  is  not  in  so 
far  impertinent  or  scandalous,  nid  an  exception  on  that  ground  will  be  overruled.  Miller  v. 
Buchanan,*  5  Fed.  R.,  866. 

g  1597.  Plaintiff^s  exceptions  to  defendant's  answer  were  filed  two  months  after  the  answer, 
but  before  defendant  had  left  with  the  clerk  a  rule  to  reply.  Held,  that  the  exceptioos  were 
filed  in  time.     Brent  v,  Venable,*  3  Cr,  C.  C,  287. 

8  1598.  Where  an  exception  to  the  jurisdiction  was  taken  in  the  answer  it  was  properly 
stmck  out,  on  reference  to  a  master,  for  impertinence.    Wood  v.  Mann,  1  Sumn.,  578. 

§  1599.  Joint  and  several  answer  of  three  sworn  to  by  two  only.—  An  answer  in  the 
name  of  three  defendants  as  their  joint  and  several  answer,  signed  and  sworn  to.  however, 
by  two  only,  is  irregular,  though  plaintiff  may,  if  he  choose,  waive  the  irregularity  by  reply- 
ing. If  he  does  not  this,  but  moves  to  strike  the  answer  from  the  files  and  for  judgment  jpro 
oon/esso,  an  order  will  be  given  to  strike  out  the  answer,  with  leave  to  the  two  defendants  to 
erase  the  name  of  the  third,  and  to  file  the  answer  as  their  own  only.  Bailey  Washing  Ma- 
chine Co.  V,  Young,  13  Blatch.,  109. 

§  1600.  An  order  glviog  leave  to  answer  without  oath  or  signature  will  be  granted,  if 
circumstances  render  it  proper.    Ibid, 

§  1601.  Answer  may  admit  contract  bat  plead  statute  of  f  rands.—  In  a  suit  for  a  specific 
performance  of  a  parol  agreement  to  convey  lands,  although  the  defendant  answer  and 
admit  the  agreement,  he  may,  nevertheless,  protect  himself  against  a  performance  of  it  by 
pleading  the  statute  of  frauds.    Thompson  v.  Tod,  Pet.  C.  C,  880. 

§  1602.  Purchase  under  Judicial  sale  ~  Fraad,  when  to  be  set  up  by  cross-bill  instead 
of  answer.—  A  purchaser  under  a  judicial  sale  having  filed  a  bill  and  obtained  an  injunction 
upon  a  creditor  of  tlie  estate  —  who  had  obtained  a  judgment  and  levied  an  execution  upon 
the  purchased  property  —  to  stay  the  execution,  it  was  an  irregular  mode  of  raising  the  ques- 
tion of  fraud  in  the  sale  for  the  creditor  to  file  an  answer  setting  it  forth,  and  alleging  the 
•ale  to  be  void  upon  that  ground;  he  should  have  filed  a  cross-bill.  Ford  r.  Douglas,  5  How*, 
148. 

§  1608.  Bill  of  diseoTery— Answer  that  A.  can  prove  the  fact^  insalllclent.— It  is  no 
sufficient  answer  to  a  bill  of  discovery  brought  against  a  defendant  in  a  suit  at  law  —  where 
the  facts  are  material  and  can  only  be  proved  by  the  oath  of  the  defendant  —  to  say  that 
A.  B.  can  prove  the  facts,  where  the  person  so  referred  to  is  interested.  Bell  v.  Pomeroy,  4 
McL.,  57. 

g  1604.  Rescission  by  deed.—  Lying  by,  and  acquiescence,  may  be  sufficient  to  induce  the 
court  to  refuse  to  rescind  a  deed,  though  not  pleaded  as  a  bar.  Fisher  v.  Boody,  1  Curt., 
906. 

g  1605.  Upon  a  motion  to  vacate  an  order  pro  confesso,  and  for  leave  to  answer,  the  re- 
spondent must  satisfactorily  account  for  his  laches, «nd  exhibit  by  answer  or  affidavit  a  meri* 
torions  defense!    Scott  v.  The  Propeller  Young  America,  Newb.,  107. 

g  1606.  Charge  of  notice  of  f rand  — Argumentative  denial.— The  following  denial  was 
entered  to  the  notice  of  fraud  asserted  in  the  bill,  to  wit:  "  That  this  defendant  had  no  notice 
whatever  of  any  title,  claim  or  demand  of  the  complainant,  or  of  any  other  person,  to  or  in 
the  lands  so  purchased  by  this  defendant,  as  aforesaid,  which  would  affect  the  same,  or  any 
of  them,  or  any  part  thereof.''    Held,  that  this  is  argumentative  and  insufficient.    It  should 
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expressly  aud  in  t^rms  deny,  by  proper  averment,  notice  of  the  fi^aud  charged  in  the  bill. 
Wood  V.  Mann,  1  Sumn.,  506. 

§  1607.  Answer  settingr  up  dismission  of  former  bill.— An  answer  in  chancery  setting  up 
as  a  defense  the  dismission  of  a  former  bill  filed  by  the  same  complainant  is  not  sufficient 
unless  the  record  be  exhibited.     United  States  Bank  v,  Beverly,  1  How.,  134. 

§  1608.  Answer  to  injunction  bill,  how  treated. — An  answer  to  an  injunction  bill,  though 
filed  without  a  rule,  will  be  treated  as  an  answer  on  a  motion  to  grant  or  continue  an  injunc- 
tion. V  Brooks  V.  Bicknell,  8  McL.,  250. 

§  1609.  Answer  admitting  aceeptance  of  proposal  but  4enying  contract— If  an  answer 
in  chancery  admits  that  a  proposal  for  insurance  was  made  and  accepted,  but  adds  that  no 
contract  was  made,  the  court  will  not  intend  that  this  denial  includes  any  new  matter  of  fact, 
but  will  treat  it  only  as  containing  respondent's  view  of  the  legal  consequences  of  the  facts 
admitted.     Union  Mutual  Ins.  Co.  v.  Commercial  Mutual  Marine  Ins.  Co.,  2  Curt.,  624. 

i^  1610.  Answer  not  responslTe  to  bili< —  Where  a  bill  alleg^  than  an  agreement  of  com- 
promise was  made,  and  the  answer  goes  into  a  history  of  the  dispute  compromised,  it  is  not 
responsive  to  the  bill.     Sargent  v.  Larned,  2  Curt.,  840. 

§  1611.  Want  of  juHsdiction,  parties  or  eqnlty — Objection  for,  how  taken.—  An  objection 
to  jurisdiction  for  want  of  parties,  of  equity  in  the  bill,  or  of  there  being  a  remedy  at  law,  need 
not  be  made  by  demurrer,  plea,  or  in  the  answer  -,  it  may  be  made  at  the  hearing  or  on  appeal. 
Baker  v.  Biddie,  1  Bald.,  894. 

§  1612.  The  staleness  of  a  demand  may  be  relied  on  at  the  hearing,  though  there  is  no 
plea  or  demurrer,  or  the  answer  does  not  insist  on  it.    Ibid.  ^ 

§  1618.  Infringement  of  patent  — Requisites  of  answer.— Where  a  bill  alleges  an  in- 
fringement of  a  patent  the  respondent  must  answer  it  distinctly  and  unevasively.  Jordan 
r.  Wallace,*  1  Leg.  Gaz.  R.,  854. 

§  1614. issue  of  fraud,  how  raised. —  The  issue  of  fraud,  in  a  patent  case,  can  be  raised 

only  by  distinct  and  special  allegations  in  the  plea  or  answer.    Blake  v.  Stafford,  6  Blatch.,  195. 

g  1615. pleadings  must  be  single.— Pleadings  in  equity,  as  well  as  at  law,  should  be 

single,  clear  and  free  of  evasion :  and  in  a  patent  case  the  respondent  cannot  set  up  as  a  de> 
fense  that  if  the  complainant's  patent  be  so  construed  as  to  cover  the  machine  made  and  sold 
by  him,  then  the  invention  embraced  in  said  patent  was  known  and  used  prior  to  the  inven- 
tion thereof  by  the  patentee.  More  than  one  defense,  however,  may  be  presented  in  the  an- 
swer, provided  each  is  separately  and  clearly  alleged,  without  any  conditions  or  undefined 
qualifications.    Qraham  v.  Mason,  4  Cliff.,  88. 

§  1616. denial  must  be  nnequivocal.-  In  a  suit  to  restrain  infringement  of  a  patent, 

if  the  defendant  wishes  to  deny  the  infringement,  he  must  do  so  distinctly  and  unequivo- 
cally.   Jordan  v.  Wallace,*  8  Phil.,  165. 

§  161 7.  If  the  defense  of  the  statute  of  limitations,  set  up^in  an  answer  to  certain  parts  of  a 
bill,  is  well  taken,  no  further  answer  need  be  made  to  such  parts  of  the  bilL  Samples  v.  The 
Bank.  1  Woods,  523. 

^  litis.  Bill  to  set  aside  conreyance  for  duress  —  Insufficient  answer.— A  bill  in  equity 
to  set  aside  a  conveyance  on  the  ground  of  duress,  brought  against  the  grantee  and  a  judg- 
ment creditor  of  the  grantee  claiming  alien  on  the  land,  set  up  title  in  the  complainant,  and 
alleged  that  the  conveyance  to  the  respondent  was  made  under  duress.  The  answer  of  the 
judgment  creditor  set  up  that  the  title  was  in  the  grantee  without  further  particulars;  did  not 
deny  the  duress;  alleged  that  the  respondent  was  informed  and  believed  that  the  complain- 
ant was  in  possession  of  the  land  as  tenant  only ;  but  set  up  no  other  title.  Held,  the  allega- 
tion in  the  answer  of  title  in  the  grantee  must  be  taken  to  refer  to  the  title  derived  through 
the  deed  sought  to  be  set  aside,  since  no  other  title  was  set  up ;  the  answer  is  evasive  and  in- 
sufficient, and,  the  grantee  having  put  in  no  answer,  the  conclusion  is  inevitable  that  the 
title  was  in  the  complainant  and  that  he  parted  with  it  under  duress.  Brown  v.  Pierce,  7 
Wall.,  205. 

§  1619.  Bill  filed  by  agreement,  but  yoid  for  champerty  —Objection  to,  how  taken.—  An 
objection  that  the  bill  was  filed  under  an  agreement  made  between  the  plaintiffs  and  certain 
other  parties,  which  is  void  for  champerty,  ought  to  be'raised  formally  by  answer,  and  not  by 
motion  to  take  the  bill  from  the  files.     Sparry  v.  Erie  R*y  Co.,  6  Blatch.,  425. 

§  1620.  Patent  suit  —  Extent  of  admission  as  to  infringement.-  Where  in  a  patent  suit 
the  answer  admitted  that  defendants  had  manufactured  locks  as  described  in  the  plaintifiTs 
patent,  this  admission  need  go  no  further  than  its  terms  necessarily  imply,  and  the  court  may 
assume  that  the  smallest  number  of  locks  were  made,  consistent  with  the  use  of  that  word  in 
the  pluraL    Jones  v,  Morehead,  1  Wall.,  155. 

§  1621. aterments  unnecessary  to  let  fn  erfdence.-  In  a  patent  case  in  equity  the  an- 
swer need  not  make  averments  as  to  the  state  of  the  act  in  question  in  order  to  let  in  evidence 
of  it.    Brown  v.  Piper,  1  Otto,  87. 
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§  16S2.  insnfflcieMt  answer. —  An  averment  in  an  answer  to  a  suit  on  a  patent  for  in- 
fringement, that,  after  rejection  of  the  application  for  want  of  novelty  in  the  invention,  the 
plaintiffs  *'  abandoned  said  application  for  over  two  years,  well  knowing  that  a  certain  com- 
pany were  making  and  using  this  pretended  invention,  and  that  the  patent  afterwards  granted 
was  obtained  upon  false  and  fraudulent  representations  by  the  plaintiffs,  or  some  of  them, 
made  to  the  commissioner  of  patents,  and  is  wholly  void  in  law,"  is  frivolous  and  void, 
because  abandonment  to  the  public  is  not  set  up,  and  the  averment  of  false  representations  is 
too  general  to  raise  a  triable  issue.    Clark  v.  Scott,*  6  Fish.  Pat.  Cas.,  245. 

§  1623.  The  statute  of  limitations,  if  relied  on  in  equity  as  a  defense,  must  be  set  up  in  the 
plea  or  answer.    Sullivan  v.  Railroad  Co.,  4  Otto,  806. 

g  1624.  Allegation  in  answer  of  fraud  in  sale  wrongfully  sl;rleken  ont.—  An  action  was 
brought  in  the  United  States  circuit  court  of  Louisiana  against  the  sheriff  of  New  Orleans,  to 
recover  the  value  of  a  steamboat  sold  by  him  under  an  execution  as  the  property  of  A.,  one 
of  the  defendants  in  the  execution,  B.,  the  plaintiff,  alleging  the  boat  was  his  property.  The 
defendant  in  his  answer  alleged  that  the  sale  of  the  steamboat  by  A.  to  B.  was  fraudulent, 
and  that  it  was  made  to  defraud  the  creditors  of  A.  Before  the  jury  was  sworn,  tho  court, 
on  motion  of  counsel  for  the  plaintiff,  struck  out  all  that  part  of  the  defendant's  answer  which 
alleged  fraud  in  the  sale  from  A.  to  B.  Held,  that  there  was  error  in  this  order  of  the  court 
Hozey  v,  Buchanan,  16  Pet.,  215. 

§  1625,  Yeriflcation  of  answer,  walrer  of,  by  bill.— The  waiver  by  the  bill  of  the  oath  of 
the  respondent  to  his  answer  does  not  amount  to  anything  unless  accepted  by  the  respondent. 
Amory  v,  Lawrence,  3  Cliff.,  528. 

§  1626.  Defendants  have  a  right  to  answer  a  bill  upon  oath,  although  the  plaintiff  haa 
waived  such  an  answer;  the  waiver  amounts  to  nothing  unless  the  defendants  accept  it;  and 
the  tender  of  the  waiver  is  no  ground  of  demurrer  to  the  bill.  Heath  tx  Erie  R*y  Co.,  8  Blatch., 
«47. 

§1627.  Complainant  cannot  deprive  a  defendant  in  a  bill  in  equity  of  his  right  to  answer 
under  oath  by  waiving  such  oath ;  and  if,  after  a  waiver,  the  defendant  nevertheless  answere 
under  oath,  he  is  entitled  to  the  benefit  of  such  an  answer.    Clements  v.  Moore,  6  Wall.,  299. 

§  1628.  Answer  as  erldence. —  An  answer  responsive  to  the  bill  is  evidence  in  favor  of  the 
defendant.  Russell  v,  Clark,  7  Or.,  69;  Hough  v,  Richardson,  8  Story,  659;  Morgan  v.  Tipton, 
8  McL.,  839;  Lenox  v,  Notrebe,  Hemp.,  251.    See  Equttt. 

8  1629.  The  answer  of  a  defendant  is  evidence  against  the  plaintiff,  although  it  be  doubt- 
ful whether  a  decree  can  be  made  against  such  defendant.    Field  v.  Holland,  6  Cr.,  8. 

§  1630.  The  answer  of  a  defendant  in  chancery  is  not  evidence  of  new  matter  set  up  by 
way  of  defense,  and  not  responsive  to  any  allegation  in  the  bill.  Robinson  v.  Cathcart,  8 
Cr.  C.  C,  877. 

§  1681.  An  allegation  in  an  answer  which  is  not  responsive  to  the  bill  is  not  evidence; 
and  the  onus  probandi  is  on  the  defendant  to  establish  it.    Flagg  v,  Mann,  2  Sumn.,  486. 

§  1682.  An  answer  of  the  defendant,  in  order  to  be  evidence  in  his  favor,  must  be  an  answer 
to  a  fact  averred  in  the  bill,  and  not  an  answer  to  a  mere  inference  of  law.  Robinson  v.  Cath- 
cart,  2Cr.  C.  C.  590. 

§  1688.  The  answer  of  a  defendant  in  chancery,  who  has  no  personal  knowledge  of  the 
facts  he  states,  and  whose  conscience  cannot  be  affected  thereby,  is  not  evidence  in  the  cause, 
although  responsive  to  the  allegations  in  the  bill.  The  only  effect  of  such  an  answer  is  to 
present  an  issue  and  to  put  the  plaintiff  to  the  proof  of  his  allegations.  Dutilh*s  Adm^r  v. 
Coarsault,  5  Cr.  C.  C,  849. 

g  1684.  If  a  matter  charged  in  a  bill  in  equity  is  one  within  the  defendant's  own  knowledge 
he  must  answer  positively ;  and  it  is  not  sufficient  for  him  to  answer  that  he  has  no  recollec- 
tion of  doing  a  certain  thing  with  which  he  is  charged,  and  that  he  does  not  believe  he  did  it. 
Upon  such  an  answer  the  testimony  of  a  single  witness  is  sufficient  to  establish  the  fact  al- 
leged in  the  bill.    Slater  v.  Maxwell,  6  Wall.,  268. 

§  1635.  The  sworn  answer  of  a  defendant  in  equity,  when  responsive  to  material  allegations 
in  the  bill,  must  be  taken  as  true,  unless  overcome  by  the  testimony  of  two  witnesses,  or  of 
one  witness  and  corroborative  circumstances  equivalent  to  another  witness.  Lenox  v.  Prout, 
3  Wheat,  520;  Union  Bank  of  Georgetown  v.  Geary,  5  Pet.,  99;  Tobey  v.  Leonards,  2  Wall., 
428;  Voorhees  v.  Bonesteel,  16  Wall.,  16;  Vigil  v,  Hopt,*  14  Otto,  441;  Delano  v.  Winsor,  1 
Cliff.,  50;  Clark  v,  Hackett,  1  Cliff.,  269;  Tobey  v.  Leonard,  2  Cliff., 40;  Parker  v.  Phetteplace, 
2  Cliff.,  70;  Badger  v.  Badger,  2  Cliff.,  137;  Gilman  v,  Libbey,  4  Cliff.,  447;  Daniel  v.  Mitch- 
ell, 1  Story,  173;  Langdon  t?.  Goddard,  2  Story,  267;  Gould  v.  Gould,  8  Story,  515;  Cushing  v. 
Smith,  3  Story,  656;  Higbee  v.  Hopkins,  1  Wash.,  230;  Geroon  v,  Boecaline,  2  Wash.,  199; 
Harper  V.  Dougherty,  2  Cr.  C.  C,  284;  Pomeroy  v.  Man  in,  2  Paine,  470;  Jones  v,  Brittan,  1 
Woods,  667;  Towne  v.  Smith,  1  Woodb.  &  M.,  115;  Walker  v.  Derby,  5  Bias.,  134.     ' 

S  1686.  When  the  complainant  in  a  bill  offers  to  receive  an  answer  without  oath,  and  the 
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defendant  accordingly  files  the  answer  without  oath,  denying  the  allegations  of  the  bill,  the 
complainant  is  not  put  to  the  necessity,  according  to  the  general  rule,  of  contradicting  the  an- 
swer by  the  evidence  of  two  witnesses,  or  of  one  witness  and  corroborating  circumstances. 
The  answer  being  without  oath  is  not  evidence,  and  the  usual  rule  does  not  apply.  Patterson 
V.  Gaines,  6  How.,  550. 

§  1687.  An  answer  of  a  defendant  in  equity  cannot  be  used  as  evidence  against  his  co- 
defendant.    Clark  V.  Van  Reimsdyk,*  9  Or.,  158. 

§  1688.  It  is  a  general  rule  that  an  answer  in  equity  will  prevail  unless  contradicted  by  two 
witnesses,  or  by  one  witness  and  corroborating  circumstances.  This  must  be  taken  with  qual- 
ifications, however.  The  reason  of  the  rule  is  that  plaintiff,  by  calling  upon  defendant  to 
answer,  admits  his  answer  as  evidence.  As  the  burden  of  proof  is  upon  plaintiff,  it  will  re- 
quire more  than  one  witness  to  turn  the  balance.  But  circumstantial  evidence  is  sometimes 
strong  enough  to  outweigh  the  testimony  of  any  single  witness,  especially  as  in  this  case, 
where  the  answer  of  defendant,  though  positive  in  its  terms,  asserted  a  fact  which  could  not 
in  the  nature  of  things  be  within  the  actual  knowledge  of  defendant.    Ibid, 

§  1630.  The  rule  that  when  a  defendant,  by  his  answer  under  oath,  expressly  negatived  the 
allegations  of  the  bill,  and  the  testimony  of  one  witness  only  has  affirmed  what  has  been  neg- 
atived, the  court  will  not  decree  in  favor  of  the  complainant,  does  not  extend  to  averments 
not  directly  responsive  to  the  allegations  of  the  bilL    Seitz  v,  Mitchell,  4  Otto,  580. 

§  1640.  Where  a  defendant  in  equity  discredits  his  own  answer  by  contradictory  and  un- 
reasonable statements,  or  by  positive  denials  of  matters  as  to  which  he  could  have  no  personal 
knowledge,  the  testimony  of  one  disinterested  witness  will  be  sufficient  to  sustain  the  bill 
against  the  answer.    Parish  v.  Gear,*  1  Burn.  (Wis.),  99. 

§  1641.  An  answer  in  equity  supported  by  positive  testimony  of  one  witness  will  outweigh 
an  allegation  in  the  bill  supported  only  by  circumstantial  and  argumentative  evidence. 
Parker  v.  Phetteplace,  1  Wall.,  684. 

§  1642.  If  there  is  an  absolute  denial  contained  in  the  answer  to  a  bill  in  equity,  the  com- 
plainant should  not  have  a  decree  upon  the  uncorroborated  testimony  of  one  witness,  certainly 
not  where  such  witness  has  bias,  prejudice  or  interest  adverse  to  the  respondent.  Andrews 
V.  Hyde,  8  Cliff.,  516. 

§  1648.  Where  a  bill  alleged  a  sale  to  be  in  fraud  of  creditors,  and  joined  vendor  and  vendee 
as  defendants,  and  both  the  latter  denied  the  fraud,  alleging  payment  of  consideration,  the 
circumstances  of  the  case,  together  with  the  fact  that  the  details  were  peculiarly  within  their 
knowledge,  and  were  not  shown  in  evidence,  were  allowed  to  rebut  the  truth  of  the  answer. 
Gallan  v.  Statham,  28  How.,  477. 

§  1644.  A  positive  denial  in  the  answer  to  a  bill  in  equity  must  be  overcome  by  the  plaint- 
iff's proofs ;  and  in  this  case,  it  seems,  the  circumstances  which  it  was  claimed  tended  to  es- 
tablish the  allegations  of  the  bill  did  not  overcome  such  answer.  Roots  v.  Shields,  Woolw., 
840. 

§  1645.  The  answer  of  one  defendant  in  equity  is  not  evidence  in  behalf  of  another  defend- 
ant. Morris  v,  Nixon,  1  How.,  118;. Texas  v.  Chiles,  10  WalL,  127;  Dexter  v.  Arnold,  8 
Sumn.,  152;  Robinson  v.  Cathcart,  2  Cr.  C.  C,  590;  Lenox  v.  Notrebe,  Hemp.,  251. 

§  1646.  The  separate  answer  of  one  defendant  in  equity  is  not  evidence  to  sustain  the  com- 
plainant's case  against  a  co-defendant  except  when  the  defendants  stand  in  such  a  relation  to 
each  other  that  the  admission  of  each,  if  not  under  oath,  would  be  evidence  against  the 
others;  as,  for  instance,  in  the  case  of  copartners.     Dick  v.  Hamilton,  Deady,  322. 

§  1647.  The  answer  of  one  defendant  in  equity  cannot  be  used  as  evidence  against  his  oo- 
defendant,  nor  the  answer  of  an  agent  as  evidence  against  his  principaL  Leeds  v.  Marine 
Insurance  Co.,*  2  Wheat,  880. 

§  1648*  Where  a  case  is  set  for  hearing  upon  bill,  answer  and  exhibits,  the  answer  most 
be  taken  as  true.    Ibid, 

§  1649.  The  plaintiffs  cannot  avail  themselves  of  the  answer  of  a  defendant  who  is  sub- 
stantially a  plaintiff;  and  it  is  not  evidence  against  a  co-defendant.    Field  v,  Holland,  6  Gr.,  8k 

§  1650.  The  answer  of  one  defendant  is  evidence  against  other  defendants  claiming  through 
him.    Ibid. 

§1651.  In  general  the  answer  of  one  defendant  in  equity  cannot  be  read  in  evidence 
against  another.  But  where  one  defendant  succeeds  to  another,  so  that  the  right  of  the  one 
devolves  upon  the  other,  and  they  become  privies  in  estate,  the  rule  does  not  apply.  Osborne 
V,  United  States  Bank,  9  Wheat,  788. 

§  1652.  In  general,  in  a  bill  in  equity,  the  answer  of  one  defendant  is  not  evidence  against 
another;  but  this  rule  does  not  apply  to  the  case  where  the  defendants  are  all  partners  in  the 
same  transaction,  for  in  such  case  the  answer  or  confession  of  either  is  evidence  against  the 
others.    Van  Reimsdyk  v.  Kane,  1  GkJl.,  680. 

§  1658.  In  equity,  where  an  answer  which  is  put  in  issue  admits  a  •  fact  and  insists  upon 
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another  fact  by  way  of  avoidance,  the  former  fact  is  established,  but  the  latter  fact  must  be 
proved,    dements  v.  Moore,  6  Wall.,  299. 

§  1654.  If  an  answer  sets  up  matter  in  avoidance  of  the  complaint  such  answer  is  not  evi- 
dence, but  its  allegations  must  be  proved,  and  the  burden  is  upon  the  respondent.  Howe  v. 
Williams,  2  atff.,  245. 

§  1655.  If  new  facts  are  set  forth  in  an  answer  to  a  bill  in  equity,  and  are  relied  on  to  effect 
a  discharge  or  avoidance  or  as  a  defense,  which  are  not  responsive  to  the  bill,  they  must  be 
established  by  independent  proof.  The  answer  is  not  evidence  to  support  them.  Randall  v. 
Phillips,  3  Mason,  37a 

§  1650.  New  matter  set  up  in  the  answer  to  a  bill  strictly  and  purely  of  revivor  is  imperti- 
nent, and  ho  formal  replication  is  necessary  to  avoid  its  effect  as  evidence.  Gunnell  v.  Bird, 
10  Wall.,  804.  . 

§1657.  When  a  cause  is  set  down  for  hearing  on  bill  and  answer  the  answer  is  taken  as 
true.  If,  therefore,  the  bill  rely  on  a  fraudulent  conveyance,  i^d  the  answer  deny  fraud  and 
aver  good  faith,  the  bill  will  be  dismissed.     United  States  v,  Scott,*  8  Woods,  384. 

§  1658.  A  court  cannot  render  a  decree  for  plaintiff  on  a  bill  which  is  denied  by  the  an-* 
swer,  when  no  replication  has  been  filed  and  there  is  no  evidence  on  the  record  oontradicting 
the  answer.    Gettings  v.  Burch,*  9  Cr.,  872. 

§  1659.  The  answer  of  a  corporation  under  its  seal,  denying  the  material  allegations  of  the 
bill,  and  sworn  to  by  its  president  according  to  the  best  of  his  knowledge  and  belief,  imposes  an 
obligation  on  the  complainant  to  prove  the  facts  alleged  by  something  more  than  the  testi- 
mony of  one  witness.    Carpenter  v.  Providence  Washington  Ins.  Ca,  4  How.,  185. 

§  1660.  If  notice  is  alleged  by  a  bill  in  chancery  and  is  denied  by  the  answer,  it  must  be 
proved  by  two  witnesses,  or  one  witness  and  strong  circumstances.  Smith  v.  Shane,  1  McLh» 
22;  Piatt  v.  Vattier,  1  McL.,  146. 

§  1661.  The  rule  of  equity  pleading,  that  allegations  in  the  bill  which  are  neither  admitted 
nor  denied  must  be  sustained  by  proof,  does  not  prevail  when  the  statements  in  the  answer 
can  be  construed  into  an  admission  of  or  acquiescence  in  the  allegations  of  material  facts. 
Surget  V.  Byers,  Hemp.,  715. 

g  1662.  After  the  answer  to  a  bill  for  an  injunction  is  put  in  issue  new  matter  set  up  by  way 
of  avoidance  must  be  proved  by  the  defendant ;  but  on  a  motion  for,  or  to  dissolve,  an  in- 
junction it  is  deemed  evidence  in  favor  of  the  defendant,  as  his  affidavit  or  sworn  statement. 
Tobin  V.  Walkinshaw,  McAl.,  26. 

§  166S,  A  general  allegation  in  a  bill  against  an  executor,  that  he  retains  the  money  of  the 
estate  in  virtue  of  a  pretended  claim  from  the  testator  by  a  pretended  contract,  which  the 
bill  denies,  and  the  prayer  of  the  bill  is  generally  for  an  answer  to  the  matters  charged  therein, 
does  not  make  the  answer  of  the  executor  evidence  to  support  such  debt,  when  he  admits 
there  is  money  of  the  estate  in  his  hands  for  which  he  must  accounc  if  he  does  not  establish 
the  debt    Tilghman  v,  Tilghman,  1  Bald.,  404. 

g  1664.  An  answer  denying  the  right  of  the  complainant  is  evidence  in  favor  of  the  defend- 
ant. But  if  he  admits  the  right  and  sets  up  new  matter  in  bar ;  if  he  admits  the  charge,  and 
ayers  a  discharge  at  a  different  time  by  a  distinct  transaction,  or  sets  up  an  affirmative  claim 
in  his  own  right  to  the  subject-matter  claimed  by  the  complainant,  it  is  not  evidence  in  his 
favor ;  the  defendant  must  make  out  his  case  as  a  complainant  ought  to  do.    Ibid, 

§  1665.  In  the  state  courts  of  Connecticut  an  answer  in  chancery  stands  on  the  same  foot- 
ing as  a  plea,  and  is  not  evidence  unless  the  complainant  seeks  a  disclosure  by  an  appeal  to 
the  conscience  of  ^e  defendant.    Pomeroy  v,  Man  in,  2  Paine,  476. 

5.  Replication. 

§  1666*  The  purpose  of  the  general  replieation  is  to  put  in  issue  any  new  matter  set  forth 
in  the  answer;  and  it  does  not  nullify  the  effect  of  an  admission  in  the  answer  of  an  allega- 
tion of  the  bill.    Cavender  v.  Cavender,  8  Fed.  R.,  642. 

§  1667.  Admissions  by. —  By  replying  to  a  plea  in  equity  the  plaintiff  admits  its  sufficiency 
if  the  facts  it  sets  up  are  established.    Myers  v.  Dorr,  18  Blatch.,  22. 

§  1668.  A  replication  in  equity  admits  the  legal  sufficiency  of  the  plea,  and  if  the  latter  is 
proved  the  bill  will  be  dismissed.    Hughes  v,  Blake,*  6  Wheat.,  453. 

g  1669.  If  A  replication  be  inadrertently  filed  the  court  would  have  no  difficulty  in  per- 
mitting it  to  be  withdrawn.    Ibid, 

%  1670.  Special  repiloations  setting  np  new  matter  have  quite  gone  out  of  use,  and  if 
plaintiff  wishes  to  do  more  than  deny  the  allegations  of  the  answer  he  should  move  to  amend 
his  bill,  and  introduce  his  new  matter  in  that  way.  If,  however,  such  a  replication  contain 
the  essential  qualities  of  a  general  replication,  denying  such  parts  of  the  bill  as  are  not  in- 
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tended  to  be  admitted,  and  the  parties  go  to  a  hearing,  the  new  matter  will  be  considered  as 
surplusage,  and  the  plaintiff  will  lose  the  benefit  of  it,  though  supported  by  proof.  Duponte 
V.  Mussy,*  4  Wash.,  138. 

§  1671.  By  a  general  replication  every  allegation  not  responsive  to  a  bill  is  denied,  and 
must  be  proved  before  it  can  be  taken  as  true.  Hence  good  matter  in  bar  first  appearing  in 
the  answer  was  held  not  to  prevent  a  bill  from  being  dismissed  under  a  decree  based  upon 
the  pleadings  alone.     Humes  v,  Scruggs,  4  Otto,  32. 

§  1672.  Replication  omitted.— When  a  case  had  been  set  down  for  hearing  upon  bill  and 
answer  through  mistake  of  counsel,  in  a  state  where  equity  practice  was  unfamiliar,  the 
court  allowed  plaintiff  to  file  a  replication.    Pierce  v.  West,*  Pet  C.  C,  851. 

§  1678.  When  the  plaintiff  files  no  general  replication  in  a  suit  in  equity,  but  \he  parties 
proceed  to  take  testimony  as  if  such  replication  had  been  filed,  and  no  motion  is  made  to  dis- 
miss for  want  of  a  replication,  it  may  be  considered  as  filed  and  the  case  considered  on  its 
merits,  or  a  replication  may  be  filed  instanter.    Jones  v.  Brittan,  1  Woods,  667. 

§  1674.  Effect  of  on  new  matter  in  answer.—  If  a  general  replication  is  filed,  new  matter  in 
avoidance,  set  up  in  the  answer  to  a  bill  in  equity,  must  be  proved.  Seymour  t;.  Osborne.  11 
WaU.,  616. 

g  1675.  Where  a  replication  denies  all  the  matter  of  a  plea  the  latter  must  be  sup- 
ported by  evidence.    Gernon  v.  Boecaline,*  3  Wash.,  199. 

§  1676.  Replication  mereljtodeny  answer,  unnecessary.— According  to  the  practice  in 
this  district  the  formality  of  a  replication  merely  denying  the  truth  of  the  answer  is  not  nec- 
essary.   Taber  v.  Jenny,  1  Spr.,  815;  9  Law  Rep.,  N.  S.,  37. 

§  1677.  Failure  to  file  replication  in  time.— Under  the  sixty-sixth  United  States  equity 
rule  a  failure  to  file  a  replication  within  the  proper  time  entitles  the  defendant  to  an  order  to 
have  the  bill  dismissed,  and  such  order  may  be  entered  by  the  clerk  without  action  of  the 
judge.    Robinson  v.  Satterlee,  8  Saw.,  134. 

§  1678.  The  court  may,  under  rules  66  and  69  in  equity,  allow  a  replication  filed  late  to 
stand  as  if  filed  in  time.    Fischer  v.  Hayes,  19  Blatch.,  36. 

§  1679.  Supreme  court  rales  as  to.—  Under  rule  66  of  the  rules  in  equity  prescribed  by 
the  supreme  court,  the  answer  of  every  defendant,  when  sufficient,  must  be  replied  to  with- 
out reference  to  the  state  of  the  cause  or  of  the  pleadings  in  regard  to  any  other  defendant. 
The  replication  must  be  a  general  one.  Rule  45  abolishes  special  replications.  Any  defendant 
whos^  answer  is  sufficient  has  a  right  to  have  the  cause,  as  to  him,  put  at  issue,  so  that  he 
may,  under  rules  67,  68  and  69,  proceed  to  take  his  testimony  if  he  wishes  to.  But  where  the 
cause  is  not  at  issue  as  to  all  the  defendants,  and  where  it  is  not  proper  to  compel  the  plaint- 
iff to  go  to  proofs  until  it  is  at  issue  as  to  all  of  them,  the  court  will,  on  a  proper  application, 
enlarge  the  time,  under  rule  69,  for  the  plaintiff  to  take  proofs  in  respect  of  the  defendants 
as  to  whom  the  cause  is  at  issue.    Coleman  t;.  Martin,*  6  Blatch.,  391. 

§  1680.  Statute  of  limitations,  replication  to  plea  of.—  Where  the  statute  of  limitations 
is  pleaded  at  law  or  in  equity,  and  the  plaintiff  desires  to  bring  himself  within  its  savings,  it 
would  be  proper  for  him  in  his  replication,  or  by  an  amendment  of  his  bill,  to  set  forth  the 
facts  specifically.    Miller  v.  Mclntyre,  6  Pet,  61. 

§  1681.  Replication  cannot  ask  for  relief  other  than  that  claimed  in  bill.— A  plaintiff 
who  has  set  forth  a  claim  in  his  bill,  and  prayed  for  the  conveyance  to  him  by  the  defendant 
of  a  certain  tract  of  land,  cannot,  in  his  replication,  ask  for  the  conveyance  of  a  part  of  the 
tract  upon  a  different  claim  than  that  in  the  bill,  in  case  the  court  should  not  make  a  decree 
iu  his  favor  in  accordance  with  the  prayer  of  the  bill.    Warren  v.  Van  Brunt,  19  Wall.,  646. 

§  1682.  An  objection  that  there  is  no  replication  in  the  record  of  an  equity  court  can- 
not be  made  in  the  supreme  court.  A  replication  need  not  be  filed  to  an  answer  setting  up 
new  defenses  to  a  bill  of  revivor  intended  to  make  a  deceased  defendant's  executor  and  sole 
legatee  a  party  defendant,  as  such  new  defenses  are  not  pertinent.    Fretz  v.  Stover,  33  WalL, 

19& 

§  1688.  The  want  of  a  replication  cannot  be  assigned  for  error  on  appeal  when  leave  to  file 
one  was  granted  by  the  court  and  the  cause  was  heard  on  bill,  answer  and  proofs,  although 
the  transcript  does  not  show  that  a  replication  was  filed.  National  Bank  «.  Insuranoe  Go.t 
14  Otto,  54. 
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6.  Supplemental  Pleadings. 

SUMMABY  —  SpedaX  replication  not  aUowed^  §  1684—  Supplemental  biU,  for  what  used, 
§g  1685-86.— Jfo^ton  to  dismiss  for  laches  in  prosecution,  §  1687. 

§  1684.  Special  repUcatioDB  setting  up  new  matter  are  no  longer  allowed.  Mason  v.  Rail- 
road Co.,  §§  1688-91." 

g  1686.  New  matter  arising  since  the  commencement  of  the  suit  must  be  set  up,  if  at  all, 
in  a  supplemental  bill,  not  in  an  amendment  to  the  original  bill.    Ibid, 

g  1686.  A  supplemental  bill  cannot  be  used  to  show  plaintiffs  right  to  sue,  acquired  since 
the  commencement  of  the  suit,  when  in  the  original  bill  he  had  no  right  at  all.     Ibid. 

g  1687.  A  motion  to  dismiss  plaintiffs  bill  for  laches  in  prosecution  wiU  be  denied  if  plaint- 
iff has  used  reasonable  diligence.    Ibid, 

[Notes.— See  gg  169^1709.] 

MASON  V.  HARTFORD,  PROVIDENCE  &  FISHKILL  RAILROAD  COMPANY 
(Circuit  Court  for  Massachusetts:  10  Federal  Reporter,  334-338.    1882.) 

Opinion  by  Colt,  J. 

Statement  of  Facts. —  In  this  cause  a  bill  of  revivor  was  filed  August  14, 
1880,  by  the  alleged  administrators  and  trustees  of  Earl  P.  Mason,  the  orig- 
inal complainant.  To  this  bill  one  of  the  defendants,  William  T.  Hart,  put  in 
a  plea  setting  up  that  it  did  not  appear  by  said  bill  of  revivor  that  the  plaint- 
iffs named  therein  had  ever  been  appointed  administrators  of  said  estate  by 
any  court  of  competent  jurisdiction  in  the  state  of  Massachusetts,  and  that 
therefore  the  plaintiffs  had  no  right  to  file  said  bill,  that  the  court  had  no 
jurisdiction  thereof,  and  praying  that  the  bill  might  be  dismissed.  The  New- 
York  &  New  England  Railroad  Company,  another  defendant,  demurred  to 
the  bill  up6n  this  as  well  as  other  grounds.  To  this  plea  and  demurrer  the 
complainants  in  the  bill  of  revivor  filed  separate  replications,  setting  out, 
among  other  things,  that  since  the  filing  of  the  plea  and  demurrer  they  had 
been  apppointed  administrators  of  the  estate  of  said  Earl  P.  Mason  in  the 
state  of  Massachusetts. 

The  defendant  William  T.  Hart  now  moves,  Jirst^  that  the  replication  to  his 
plea  be  stricken  from  the  files  because  it  is  special,  and  sets  up  new  matter  and 
matter  accruing  after  the  filing  of  the  bill  of  revivor;  and  second^  that  the  bill 
of  revivor  be  dismissed,  because  the  complainants  have  not  taken  issue  on  the 
plea  nor  set  the  same  down  to  be  argued,  though  the  same  has  been  filed  more 
than  a  year. 

§  1688.  Special  replications  setting  up  new  matter  are  no  longer  aUowed, 

The  New  York  &  New  England  Eailroad  Company  also  move  that  the  repli- 
cation to  the  demurrer  be  stricken  from  the  files,  and  that  the  bill  of  revivor 
be  dismissed,  because  the  complainants  have  not  set  the  demurrer  down  for 
argument,  though  filed  over  one  year  before. 

It  is  apparent  that  the  replications  here  filed  are  special,  setting  up  new 
matter  and  matter  accruing  since  the  filing  of  the  bill  of  revivor;  therefore 
they  are  irregular.  By  equity  rule  45  of  the  United  States  court,  "  no  special 
replication  to  any  answer  shall  be  filed." 

In  Vattier  v.  Hinde,  7  Pet.,  252,  274,  the  supreme  court  declare  that  no 
special  replication  can  be  filed  except  by  leave  of  the  court;  holding  it  to  be 
contrary  to  the  rules  of  a  court  of  chancery  for  the  plaintiff  to  set  up  new 
matter  necessary  to  his  case  by  way  of  replication ;  that  omissions  in  a  bill 
cannot  be  supplied  by  averments  in  the  replication ;  and  that  a  plaintiff  cannot 
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be  allowed  to  make  out  a  new  case  in  his  replication.  This  is  equally  true 
whether  it  is  an  answer  or  plea  that  is  replied  to.  See  Daniell,  Ch.  PL  &  Pr. 
(4:th  ed.),  828,  n.  1.  "  Matters  in  avoidance  of  a  plea,  which  have  arisen  since 
the  suit  began,  are  properly  set  up  by  a  supplemental  bill,  not  by  a  special 
replication,"  citing  Chouteau  v.  Kice,  1  Minn.,  106.  In  Mitford  &  Tyler,  PI. 
&  Pr.  in  Eq.,  412,  413,  we  find,  "  special  replications,  with  all  their  conse- 
quences, are  now  out  of  use,  and  the  plaintiflf  is  to  be  relieved  according  to 
the  form  of  the  bill,  whatever  new  matters  have  been  introduced  by  the  de- 
fendant's j>lea  or  anavoerP  The  replications  to  the  plea  and  demurrer  cannot 
be  sustained. 

§  1689.  Motion  to  dismias  plaintiff^ a  hill  for  want  of  proaecuti^on  denied 
under  the  circumstances. 

The  second  motion  of  the  defendants,  that  the  bill  of  revivor  be  dismissed, 
is  based  upon  equity  rule  38,  which  provides  that  if  the  plaintiflf  shall  not 
reply  to  any  plea,  or  set  down  any  plea  or  demurrer  for  argument,  on  the  rule 
day  when  the  same  is  filed,  or  on  the  next  succeeding  rule  day,  he  shall  be 
deemed  to  admit  the  truth  and  sufficiency  thereof,  and  his  bill  shall  be  dis- 
missed as  of  course,  unless  a  judge  of  the  court  shall  allow  him  further  time 
for  the  purpose. 

It  appears  in  this  case  that  the  bill  of  revivor  was  filed  August  14, 1880;  the 
plea  and  demurrer  September  6, 1880;  the  replications  July  30, 1881;  and  that 
soon  after  (August  4)  the  plaintiffs'  counsel  asked  the  court  to  fix  a  day  for 
the  argument.  It  further  appears  that  af t^r  the  fihng  of  the  plea  and  de- 
murrer, September  6, 1880,  a  stipulation  was  entered  into  by  counsel  upon  both 
sides  extending  the  time  for  hearing  to  the  November  rule  day,  1880,  meantime 
the  complainants  to  be  allowed  to  file  proper  pleadings  in  reply  to  said  plea 
and  demurrer.  By  further  written  agreements  between  counsel  the  postpone- 
ment provided  for  by  this  stipulation  was  extended  monthly  until  February, 
1881.    Then  we  find  a  further  stipulation  as  follows: 

**  It  is  hereby  agreed  that  no  movement  on  either  side  shall  be  made  in  this 
cause  until  May,  1881j  without  prejudice  to  complainants'  right  to  file  evidence 
of  appointment  as  administrators  in  Boston." 

By  the  affidavit  of  Mr.  Payne,  one  of  complainants'  counsel,  it  appears  that 
in  October  or  November,  1880,  Mr.  Lothrop,  one  of  defendants'  counsel,  stated 
in  effect  that,  while  he  would  sign  the  stipulation,  the  complainants'  counsel 
might  take  their  own  time  about  bringing  the  case  to  a  hearing. 

In^the  light  of  all  these  circumstances  it  is  fair  to  presume  that  complain- 
ants' counsel  understood  that  any  rigid  enforcement  of  the  rtile  now  invoked 
had  been  waived,  impliedly  by  acts  and  conduct,  if  not  in  express  terms;  and 
we  are  of  this  opinion. 

Considering  the  rjepeated  postponements  which  had  taken  place  for  the 
mutual  accommodation  of  both  sides,  so  far  as  appears,  the  language  used  by 
defendants'  counsel  as  to  time  of  hearing;  and  bearing  also  in  mind  that  the 
replications  were  filed  within  three  months  after  May,  1881;  and  that  within 
a  week  thereafter  the  plaintiffs  moved  the  court  to  set  a  time  for  hearing, — 
it  would,  we  think,  be  inequitable  to  allow  the  defendants'  motion  to  dismiss 
to  prevail.  Indirectly,  as  bearing  on  this  question  of  laches,  reference  is  made 
to  the  fact  that  the  original  bill  in  this  case  was  brought  in  1871,  the  answer 
filed  in  1873,  the  replication  not  put  in  until  1875 ;  also  that  the  original  com- 
plainant died  in  1876,  and  that  the  bill  of  revivor  was  not  brought  until  1880. 
In  answer  to  this  charge  the  complainants  say  that  the  delay  has  been  owing 
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to  the  pendency  of  another  suit  in  the  state  court  of  Bhode  Island,  the  deter- 
mination of  which  might  affect  the  prosecution  of  this  suit,  and  that  conse- 
quently the  delay  was  acquiesced  in  by  both  sides.  They  further  state  that 
within  a  short  time  after  the  final  decision  by  the  Bhode  Island  state  court 
the  bill  of  revivor  was  filed,  and  that  they  are  now  anxious  to  speed  the  cause. 
Under  these  circumstances,  and  in  the  absence  of  any  motion  on  the  part  of 
the  defendants  to  speed  the  cause,  we  do  not  see  how  the  charge  of  laches  can 
be  seriously  pressed ;  at  least  so  far  as  the  present  motion  is  concerned. 

§  1 690.  New  matter  arising  since  the  commencement  of  the  suit  must  be  set 
up  in  a  suppl&tnental  hill. 

The  complainants,  in  the  event  of  their  replications  being  held  to  be  bad, 
ask  leave  to  withdraw  them  and  to  amend  their  bill  of  revivor  by  inserting, 
among  other  things,,  the  fact  that  they  were,  on  the  25th  day  of  July,  1881| 
by  the  court  of  probate  for  the  district  of  Suffolk,  in  the  state  of  Massa- 
chusetts, duly  appointed  administrators  of  the  estate  of  Earl  P.  Mason.  The 
defendants  object  upon  the  ground  that  this  is  new  matter,  accruing  since  the 
filing  of  the  bill,  which  cannot  be  set  up  by  amendment,  but  only  by  supple- 
mental bilL  It  is  true  that  events  which  have  happened  since  the  filing  of  a 
bill  cannot  be  introduced  by  way  of  amendment,  and  that  as  a  general  rule 
they  may  be  set  out  by  supplemental  bill.    Equity  Eule  57,  U.  S.  Court. 

In  Daniell,  Ch.  PL  &  Pr.  (4th  ed.),  1515,  note  1,  we  find  "  an  original  bill 
cannot  be  amended  by  incorporating  anything  therein  which  arose  subse- 
quently to  the  commencement  of  the  suit.  This  should  be  stated  in  a  supple- 
mental bill."  And  again,  on  page  828,  note  1  (already  cited),  it  is  laid  down 
that  matters  in  avoidance  of  a  plea,  which  have  arisen  since  the  suit  began, 
are  properly  set  out  by  a  supplemental  bilL  Mitford  &  Tyler,  PL  &  Pr.  in 
Eq.,  159;  Story,  Eq.  PL,  §  880. 

§  1691.  A  supplemental  biU  cannot  he  used  to  show  plaintiff^ s  right  to  sue^ 
acquired  since  the  commencement  of  the  suit. 

But  in  this  case  it  is  difficult  to  see  how  a  supplemental  bill  can  be  brought. 
The  bill  of  revivor  has  not  become  defective  from  any  event  happening  after 
it  was  filed.  But  originally,  when  it  was  brought,  it  was  wholly  defective; 
for  the  fact  that  the  plaintiffs  were  appointed  administrators  by  the  proper 
court  in  Massachusetts  was  necessarj^^  to  its  maintenance.  Melius  v.  Thomp- 
son, 1  Clif.,  125.  And  yet  this  event  happened,  as  the  record  discloses,  nearly 
a  year  after  it  was  brought.  If  the  bill  is  wholly  defective,  and  there  is  no 
ground  for  proceeding  upon  it,  it  cannot  be  sustained  by  filing  a  supplemental 
bill  founded  upon  matters  which  have  subsequently  taken  place.  Candler  v. 
Pettit,  1  Paige,  Ch.,  168. 

In  Pinch  v.  Anthony,  10  Allen,  471,  477,  the  court  observe :  "  We  have  found 
no  authority  that  goes  so  far  as  to  authorize  a  party  who  has  no  cause  of  action 
at  the  time  of  filing  his  original  bill  to  file  a  supplemental  bill  in  order  to 
maintain  his  suit  upon  a  cause  of  action  that  accrued  after  the  original  bill 
was  filed,  even  though  it  arose  out  of  the  same  transaction  that  was  the  sub- 
ject of  the  original  bill."    Daniell,  Ch.  PL  &  Pr.  (4th  ed.),  1515,  note. 

We  are  of  the  opinion  that  this  new  matter  cannot  be  incorporated  in  the 
bill  of  revivor  by  amendment,  nor  introduced  in  a  supplemental  bill,  and  that 
the  proper  course  for  the  complainants  to  pursue  is  to  bring  a  new  bill  of  re- 
vivor. 

(1)  The  defendants'  motion  to  strike  from  the  files  complainants'  repliofr- 
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tions  to  plea  and  demurrer  is  granted.  (2)  The  defendants'  motion  to  dismiss 
bill  of  revivor  is  denied.  (3)  The  complainants'  motion  to  amend  bill  of  re- 
vivor is  denied. 

§  1692.  Office  and  scope  of. —  A  supplemental  biU  oontatning  matters  having  no  necessary 
connection  with  the  original  bill  will  be  dismissed.  Minnesota  Co.  v.  St.  Paul  Co.,  6  Wall., 
742.  * 

§  1603.  A  party  cannot  introduce  a  material  fact  which  has  occurred  since  the  filing  of  his 
original  bill  in  an  amended  bill ;  but  must  file  a  supplemental  bill.  Copen  v.  Flesher,  1  Bond, 
440. 

§  1694.  Discovery  as  to  matters  not  stated  In  original  bill.— A  supplemental  bill  which 
seeks  discovery  from  the  defendant  as  to  particulars  not  stated  in  the  original  biU  will  be 
admitted  though  it  contaius  new  matters  which  should  properly  be  introduced  by  way  of 
amendment  to  the  original  bill.     Parkhurst  v.  Kinsman,  2  Blatch.,  72. 

§  1695.  Ancillary  bill  not  necessarily  supplemental.— A  bill  in  equity  ancillary  to  an- 
other Buit  in  the  federal  court  is  not  necessarily  a  supplemental  bill  in  a  sense  to  bring  it  under 
the  rules  of  pleading  applicable  to  supplemental  bills.  Minnesota  Co.  v.  St.  Paul  Co.,  2  WalL, 
609. 

§  1696.  Snfflcieney  of  petition  for.— Under  rule  57  in  equity,  a  petition  for  leave  to  file  a 
supplemental  bill  is  sufiicient  If  it  inform  the  court  and  the  defendant  of  the  ground  on. 
which  relief  is  sought.  It  may  state  matters  upon  information  and  belief,  and  need  not  con- 
tain all  the  averments  intended  to  be  set  up.     Parkhurst  v.  Kinsman.  2  Blatch.,  72. 

§  1697.  Matters  proper  for  supplemental  bill  and  for  amendment. —  It  is  a  general  rule 
in  equity  pleading  that  matters  existing  at  the  time  the  bill  was  filed,  but  omitted  in  the 
original  bill,  are  to  be  Introduced  by  amendment ;  and  that  matters  pertinent  to  the  case  occur- 
ring after  the  bill  is  filed  are  to  be  introduced  by  supplemental  bilL  Sometimes,  however,  as 
in  the  case  of  a  suit  brought  by  an  administrator  appointed  in  one  state,  and  suing  in  another 
before  letters  of  administration  have  been  taken  out  in  such  other,  a  right  acquired  subse- 
quently to  the  bringing  of  the  suit  may  be  brought  in  by  amendment  to  the  original  bill. 
Swatzel  V,  Arnold,  1  Woolw.,  383. 

§  1698.  Suit  on  re-issned  patent  surrendered  pending  litigation  bronght  bj.— If  a  pat- 
ent is  surrendered  and  re-issued  pending  litigation,  suit  on  the  re-issued  patent  cannot  be 
brought  by  supplemental  bill,  because  surrender  extinguishes  the  old  patent.  New  suit  must 
be  brought  But  if  remedy  is  sought  by  supplemental  bill,  and  no  objection  is  made  by  re- 
spondent, but  the  suit  is  regularly  tried  and  decree  entered  in  the  court  below,  the  irregularity 
will  be  held  as  waived.    Reedy  v.  Scott,  23  Wall.,  352. 

g  1699.  agreement  to  arbitrate  as  plea  to. —  To  a  suit  on  a  re-issued  patent,  irregularly 

brought  by  supplemental  bill  instead  of  by  a  new  bill,  an  agreement  to  arbitrate,  made  duriug 
the  pendency  of  the  original  bill  and  before  the  supplemental,  may  properly  be  pleaded  to  the 
supplemental  as  it  might  have  been  to  the  original,  provided  the  identity  of  the  invention 
covered  by  the  surrendered  patent  and  the  re-issued  is  plain.    Ibid, 

§  1700.  Bill  for  dissolution  on  ground  of  Arand  — Supplemental  bill  to  plea  of  settle- 
ment.—  Bill  for  dissolution  of  copartnership  on  ground  of  fraud,  etc.,  settlement  plp'>ded  and 
allowed;  a  supplemental  bill  then  filed,  impeaching  the  settlement  for  fraud,  etc.:  demurrer. 
Held,  proper  to  set  up  the  matter  of  avoidance  by  supplemental  bill,  as  special  replications  are 
now  disused,  and  amendment  may  not  be  used  to  bring  in  matters  which  have  arisen  subse- 
quent to  the  bill.     Chouteau  v.  Rice,*  1  Minn.,  106. 

§  1701.  Assignee  of  pending  action  cannot  continue  by.—  When  plaintiff,  suing  in  his  own 
right,  assigns  his  whole  interest  to  another,  the  assignee  cannot  continue  the  proceedings  by  a 
supplemental  bill,  but  must  bring  an  original  bill  in  the  nature  of  a  supplemental  bill.  Tappan 
v.  Smith,  5  Biss.,  73. 

g  1 702.  Release  bronght  in  coUateraily  by  agi-ecd  statement  of  facts  cannot  be  eon> 
sidered  —  Supplemental  bill  necessary. —  A  bill  in  equity  alleged  that  plaintiff  bought 
certain  property  of  defendants  at  auction,  and  that  the  price  was  greatly  enhanced  by  by- 
bidders.  Upon  the  argument  an  agreed  statement  of  facts  was  used,  from  which  it  appeared 
that  plaintiff  had  given  the  auctioneer  a  release  from  all  liability  in  the  matter,  which  release^ 
by  the  agreement,  might  be  referred  to  and  used  in  the  case,  and  the  whole  agreement  was  to 
be  made  a  part  of  the  case  and  to  be  filed  therein.  Argument  of  counsel  was  directed  to  the 
question  whether  this  release  to  the  auctioneer  released  also  the  defendant,  his  principal. 
But  it  was  held  that,  as  the  release  was  not  set  up  in  the  pleading,  it  could  not  be  considered 
as  in  issue,  although  thus  brought  before  the  court  in  argument.  In  order  that  the  question 
might  be  brought  properly  before  the  court,  it  would  be  necessary  for  plaintiff  to  file  a  sui>- 
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plemental  bill,  setting  up  the  release  with  suitable  averments,  so  that  defendants  may  fully 
answer.    Veazie  v,  Williams,*  8  Story,  64. 

g  1703.  To  compel  dlscorery  of  assets  by  defendant  after  appointment  of  recelTer.— 
When  a  receiver  appointed  under  a  bill  in  equity  has  reduced  to  possession  the  assets  of  de- 
fendant, a  supplemental  bill  could  not  be  used  to  compel  a  discovery  by  defendant  of  his 
assets.    Dunham  v.  Railroad  Co.,  1  Bond,  492. 

S  1 704.  But  if  it  does  not  appear  that  the  receiver  so  appointed  has  taken  any  steps  to 
that  purpose,  nor  that  he  has  accepted  the  trust,  a  supplemental  bill  may  be  used  for  such 
discovery.     Ibid. 

§  1705.  Bill  for  specifle  performance  against  firm  creditor  In  salt  to  wind  np  partner- 
ship.— When  plaintiff,  after  bringing  a  bill  to  wind  up  a  copartnership,  brings  a  second  bill 
against  a  creditor  of  the  copartnership  to  enforce  specific  performance  of  a  contract  with 
the  copartnership,  such  second  bill  is  an  original  and  not  a  supplemental  bilL  Myers  v.  Dorr, 
18  BUktch.,  22. 

§  1700.  New  matter  discovered  after  answer  filed.— A  supplemental  answer  is  the  proper 
course  when  a  new  matter  of  defense  is  discovered  after  filing  the  answer,  but  which  existed 
before.  The  motion  to  file  is  addressed  to  the  discretion  of  the  court,  and  if  the  additional 
matter  was  known  before  the  answer  was  filed  the  motion  will  be  refused,  especially  if  the 
addition  is  calculated  to  embarrass  the  proceedings,  and  is  not  necessary  to  the  defense.  Suy- 
dam  V.  Truesdale,*  6  McL.,  459. 

§  1707.  When  a  motion  was  made  to  file  a  supplemental  answer,  and  was  accompanied  by 
an  affidavit  that  the  new  matter  had  been  discovered  since  the  answer  was  filed,  but  it 
appeared  in  a  cross-bill  already  filed  by  defendant  that  the  matter  was  known  at  the  time  the 
answer  was  filed,  the  motion  was  refused,  especially  as  this  did  not  materially  interfere  with 
the  presentation  of  the  defense.    Ibid. 

§  1708.  A  supplemental  answer  is  in  the  nature  of  a  plea  pnis  darrein  eontinnance 
under  the  old  practice,  and  therefore  must  be  filed  at  the  first  opportunity  and  before  the  next 
continuance.  It  can  be  filed  later  only  by  leave  of  court  upon  showing  satisfactory  excuse. 
French  v.  Edwards,  4  Saw.,  125. 

g  1 709.  Supplemental  answer  setting  np  former  Judgment—  If,  after  a  refusal  by  a  judge 
of  a  federal  court  to  allow  a  supplemental  answer  to  be  filed  setting  up  a  former  judgment 
on  the  ground  that  an  appeal  from  such  judgment  is  still  pending,  the  appeal  is  decided,  it  is 
matter  of  discretion  for  another  judge  of  the  same  federal  court  to  allow  the  supplemental 
answer  to  be  filed.    Robinson  v.  Satterlee,  3  Saw.,  134. 


III.   PLBADINa  IN   AdMIBALTT. 

a 

1.  In  General. 

%  1710.  The  rnles  of  pleading  in  admiralty  are  not  as  rigid  as  at  common  law;  there 
are  no  technical  rules  of  variance  or  departure ;  and  the  court  is  not  precluded  from  granting 
the  relief  appropriate  to  the  case  appearing  on  the  record,  and  prayed  for  in  the  libel,  because 
the  entire  case  is  not  distinctly  stated  in  the  libel.    West  v.  Steamer  Uncle  Sam,  McAl.,  505. 

§  1711.  The  rules  of  pleading  in  admiralty  do  not  require  all  the  technical  precision  which 
is  required  at  common  law,  but  they  require  that  the  cause  of  action  should  be  clearly  set 
forth,  so  that  a  plain  and  direct  issue  may  be  made  upon  the  charge,  and  the  evidence  must 
be  confined  to  the  matter  put  in  issue.    Jenks  v.  Lewis,  1  Ware,  51. 

§  1712. nnity  of  causes  of  action.— The  strict  rules  of  the  common  law  as  to  unity 

of  causes  of  action  or  community  of  interest  or  respousibility  of  parties  to  actions  are  not 
observed  in  the  maritime  courts.    The  Sloop  Mt^rchant,  Abb.  Adm.,  21. 

§  1718. yarlance  or  departure. —  There  are  no  technical  rules  of  variance  or  depart- 

are  in  pleading  in  admiralty.    Dupont  de  Nemours  v.  Vance,  19  How.,  162. 

§  1714.  In  admiralty  the  proofs  and  allegations  must  coincide.— Proofs  to  facts  not  put 
in  contestation  by  the  pleadings,  and  allegations  of  facts  not  established  by  proofs,  will  both 
be  rejected.    The  Brig  Sarah  Ann,  2  Sumn.,  206. 

g  1715. proof  alone  insulBclent—  It  is  a  cardinal  rule  in  equity  proceedings  that  no 

decree  can  be  rendered  upon  proofs  alone  if  the  subject-matter  of  those  proofs  is  not  alleged 
in  the  pleadings.    Davis  v.  Leslie,  Abb.  Adm.,  123. 

§  1716.  ETidenee  confined  to  point  in  issue.—  Under  admiralty  rule  23  the  evidence  must 
l>e  confined  strictly  to  points  put  in  issue  by  the  allegations  of  the  libel  and  denial  of  the  an* 
swer.    The  Rocket,  1  Bisa,  854. 

g  1717.  Collision  —  Variance.—  In  a  collision  case  the  libel  did  not  aver  (1)  that  the  steamer 
changed  her  course,  but  averred  (2)  that  the  schooner  kept  hers  —  and  thus  brought  on  the 
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collision.  The  answer  not  denying  (2)  sets  up  (1).  The  court  found  both  allegations  true,  but 
that  the  steamer's  change  was  justifiable,  and  that,  therefore,  the  libel  need  not  be  dismissed 
under  rules  of  pleading  for  variance  between  allegations  and  proof,  or  for  surprise.  The 
Iris,  1  Low.,  620. 

§  1718.  If  qnesilons  are  not  raised  by  the  pleadings  they  are  not  before  the  court;  but 
this  objection  not  having  been  taken  in  this  case  the  points  made  in  the  argument  were  con- 
sidered in  their  order.    The  Camanche,  8  Wall.,  448. 

§  1719.  Collision  —  Defense  by  way  of  answer  or  plea. — The  rules  of  the  supreme  court 
in  regard  to  the  limited  liability  of  ship-owners  in  cases  of  collision  were  intended,  not  to  re- 
strict parties  claiming  the  benefit  of  the  law,  but  to  aid  them  by  formulating  a  proceeding 
that  would  give  them  full  protection  in  such  cases.  The  rules,  therefore,  do  not  prevent  de- 
fense by  way  of  answer  to  a  libel,  or  plea  to  an  action,  if  the  ship-owners  deem  such  a  mode 
of  pleading  adequate  to  their  protection.    The  ''Scotland,"  15  Otto,  24. 

§  1720«  Answer  once  replied  to,  not  to  be  treated  as  nullity.—  When  an  answer  in  admi- 
ralty has  been  filed  and  replied  to  by  the  libelant,  the  latter  cannot  subsequently,  upon  dis- 
covering an  irregularity  in  the  answer,  treat  it  as  a  nullity,  and  enter  a  default,  though  this 
in  turn  would  be  an  irregularity  wiiich  might  be  waived.    Gaines  v,  Travis,  Abb.  Adm.,  297. 

§  1721.  Exceptions  in  admiralty  have  the  eifeet  of  a  demurrer  and  also  that  of  a  motion 
to  make  more  definite  and  certain.    The  Steamboat  Transport,*  1  Ben.,  86. 

§  1723.  when  well  taken. —  An  exception  to  a  libel  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  or  forfeiture  is  not  well  taken,  unless  it  states  in  what 
th3  insufficiency  consists.    The  Active,  Deady,  165. 


2.  Ifibel.    Oross-iibd.   Ii\formation. 

SuhiAlby — Information,  conduaion,  §§  1723-24. —  Information  to  he  exact  in  describing 
statutory  offense,  §  1725. —  Innocent  articles,  §  1726.—  Conclusion,  §  1727. —  Defect  in  sub- 
stance  not  remedied  by  evidence,  §  1728. — Pleading  under  act  of  1846  as  to  navigable 
lakes,  §  1729. —  Description  of  vessel,  §  1780. —  Averment  of  subsisting  seizure  necessary, 
%  1131.— Averment  of  negligence,  §  1782. 

§  1 728.  An  information  for  an  offense  created  by  statute  must  conclude  against  the  form 
of  the  statute,  or  refer  to  some  statute  upon  which  the  prosecution  may  rest.  The  Nancy, 
8§  1738-34. 

§  1724.  A  conclusion  against  the  statute  is  inadequate  to  supply  the  deficiency  of  material 
allegations  to  show  that  the  act  was  unlawful.    Ibid, 

§  1725.  An  information  not  describing  exactly  the  offense  created  by  the  statute  is  defect- 
ive.   The  Hoppet  v.  United  States,  §§  1785-39. 

§  1 726.  To  secure  the  forfeiture  of  innocent  articles  in  the  cargo  the  information  must 
charge  that  they  belong  to  the  owner  of  the  prohibited  articles.    Ibid, 

§  1727.  A  condemnation  will  not  be  justified  by  a  conclusion  against  the  statute  unless  a 
case  is  fully  made  out  independently  of  such  allegation.    Ibid, 

g  1728.  A  defect  of  substance  in  the  information  cannot  be  cured  by  evidence.  •  Ibid, 

g  1 729.  The  act  *of  1845,  extending  the  admiralty  jurisdiction  over  navigable  lakes  and 
rivers,  was  inoperative  to  change  the  methods  of  pleading,  since  the  jurisdiction  already  cov- 
ered them.    The  Illinois,  §§  1740-41. 

§  1 780.  In  describing  a  vessel  in  the  libel  it  is  sufficient  to  say  the  ship,  bark,  sloop, 
schooner,  steamboat,  steamer,  barge,  or  as  the  case  may  be,  and  giving  the  name,  without  far- 
ther specification  or  qualification.  The  maritime  character  of  the  vessel  follows  from  the 
meaning  of  the  terms.    Ibid, 

§  1781.  The  failure  to  aver  a  good  subsisting  seizure  at  the  time  of  filing  the  libel  is  a  defect 
fatal  at  any  stage  of  the  cause.    The  Washington,  §  1742. 

§  1782.  It  is  not  sufficient  for  a  libel  to  assert  of  the  colliding  vessel  that  she  was  negli- 
gently and  carelessly  handled,  but  the  facts  should  be  given  so  that  the  court  may  see  judi- 
ciallv  that  negligence  contributed  to  the  result.    The  H.  P.  Baldwin,  g  1743. 

[NOTKa— See  §§  1744-1888.] 
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THE  SLOOP  NANCY. 
(Circurt  Court  for  Massachusetts:  1  Gallison,  66-68.    1813.) 

Opinion  by  Stoet,  J. 

Statement  of  Facts. —  The  sloop  Nancy  was  libeled  in  the  district  court 
for  exporting  from  the  port  of  Boston  divers  goods  and  merchandise  of 
domestic  growth  and  manufacture,  during  the  existence  of  the  embargo,  con- 
trary to  the  prohibition  of  a  certain  act  of  the  United  States ;  and  2,  for  trad- 
ing with,  and  putting  on  board  of  another  ship  or  vessel,  a  quantity  of  goods 
and  merchandise  of  domestic  growth  and  tnanufacture,  contrary  to  a  certain 
other  act  of  the  United  States. 

The  facts  appear  to  be  these :  That  the  sloop  Nancy  is  a  lighter,  whose  em- 
ployment has  been  confined  to  the  port  and  bay  of  Boston,  and  as  such,  at 
the  time  of  the  seizure,  she  was  under  bonds  at  the  custom-house,  pursuant  to 
the  provisions  of  the  act  of  January  9,  1808,  chapter  8.  On  tlie  15th  of  July, 
1808,  she  departed  from  Boston,  stood  oflf  into  the  bay,  and  at  the  distance  of 
about  four  or  five  leagues  met  with  another  vessel,  and  immediately  came 
along-side,  and  hoisted  out  into  said  vessel  all  the  cargo  which  she  had  on 
board  (which  seems  to  have  been  flour),  but  the  quantity  does  not  appear. 
She  remained  along-side  about  an  hour,  and  then  quitted  the  other  vessel. 
There  seems  no  reason  to  doubt  that  during  this  time  a  considerable  quantity 
of  flour  was  discharged. 

§  1733.  A71  information /or  a  forfeiture  must  conclt^  against  the  form  of 
the  statute.  ' 

These  facts  present  a  clear  case  of  a  violation  of  the  embargo  acts,  and  if 
the  libel  contains  sufficient  allegations  to  enable  the  court  to  pronounce  a  sen- 
tence of  forfeiture,  it  is  their  duty  so  to  do.  The  first  count  seems  to  be 
founded  upon  the  fourth  section  of  the  act  of  March  12, 1808,  chapter  33;  but 
it  concludes  against  an  act  whose  title,  as  stated  in  the  libel,  is  not  known 
among  our  statutes.  As  this  count  stands,  therefore,  it  does  not  warrant  the 
court  to  proceed  to  condemnation.  For  it  is  a  general  rule,  that  where  an 
offense  is  created  by  statute  it  must,  on  the  face  of  the  information  or  libel, 
conclude  against  the  form  of  the  statute,  or  at  least  refer  to  a  subsisting  stat- 
ute authorizing  the  offense;  and  we  have  so  held  the  doctrine  in  other  cases 
at  this  term. 

§  1734.  A  conclusion  against  the  form  of  the  statute  ivUl  not  supply  the  place 
of  essential  averments. 

The  second  count  contains  a  very  dry  allegation,  that  the  sloop  on  the  high 
seas,  in  or  near  the  harbor  of  Boston,  on  the  14th  of  July,  1808,  did  trade 
with,  or  put  on  board,  another  certain  ship  or  vessel,  then  being  on  the  high 
seas,  in  or  near  the  harbor  of  Boston,  a  quantity  of  goods,  wares  and  mer- 
chandise of  domestic  growth  and  manufacture,  to  wit,  flour,  contrary  to  the 
act  of  January  9, 1808,  chapter  8. 

Now  it  is  material  to  observe  that  it  is  not  every  trading  with  or  putting 
on  board  of  another  vessel  of  such  goods,  wares  and  merchandise  that  sub- 
jects the  property  to  forfeiture.  The  act  declares  that  it  must  be  a  trading 
with,  or  putting  on  board,  contrary  to  that  act  or  the  act  of  22d  December, 
1807.  But  a  trading  with,  or  putting  on  board,  in  the  port  where  the  goods 
are  first  laden,  is  not  prohibited ;  and  so  it  has  been  held  by  the  supreme  court 
of  the  United  States.    Nor  is  a  trading  or  putting  on  board  by  foreign  vessels 

on  the  high  seas  within  the  purview  of  the  act.    Sufficient  matter,  therefore, 
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ought  to  have  been  alleged  to  have  shown  that  this  trading  or  putting  on 
board  was  clearly  against  the  acts  above  stated.  A  mere  conclusion  against 
a  statute  has  been  uniformly  held  inadequate  to  supply  the  deficiency  of  mate- 
rial averments  to  bring  the  case  within  the  statute.  Hardr.,  4;  Bunb.,  78, 119, 
177.  It  ought  at  least  to  have  been  averred  that  the  vessel  was  a  vessel  owned 
by  citizens  of  the  United  States,  and  proceeded  from  some  port  of  the  United 
States,  with  her  cargo,  during  the  continuance  of  the  embargo.  As  this 
libel  now  stands,  without  amendment,  I  do  not  feel  at  liberty  to  affirm  the  de- 
cree of  the  court  below,  and  I  shall  therefore  suspend  a  decree  until  the  ques- 
tion of  amendment  has  been  argued  and  considered.  (After  amendment 
allowed,  the  decree  was  affirmed.) 

SCHOONER  HOPPET  AND  CARGO  v.  UNITED  STATES. 

(7  Cranch,  889-395.    1818.) 

Opinion  by  Mabshall,  C.  J. 

Statement  of  Facts. —  This  is  an  appeal  from  a  sentence  of  the  court  for 
the  district  of  Orleans,  condemning  the  schooner  Hoppet  and  her  cargo  as  for- 
feited to  the  United  States  for  violating  the  non-intercourse  law.  In  the  dis- 
trict  court  two  informations  were  filed  by  the  attorney  for  the  United  States, 
one  claiming  the  ship  as  being  forfeited,  and  the  other  claiming  the  cargo. 
Objections  have  been  made  to  each  of  these  informations,  which  will  be  sep- 
arately considered. 

The  information  against  the  vessel  charges  that  while  the  act  entitled  ''  An 
act  to  interdict  commercial  intercourse,"  etc.,  was  in  force,  certain  goods  of 
the  growth,  produce  or  manufacture  of  France  were  imported  into  the  United 
States,  to  wit,  into  the  port  of  New  Orleans,  in  the  said  vessel  from  some 
foreign  port  or  place,  to  wit,  from  St.  Bartholomews,  contrary  to  and  in  vio- 
lation of  the  fourth,  fifth  and  sixth  sections  of  the  act.  By  reason  of  which, 
and  by  virtue  of  the  act  of  congress  entitled  "  An  act,"  etc.,  the  said  vessel, 
her  tackle,  apparel  and  furniture  have  become  forfeited  to  the  United  States. 

The  charge  contained  in  this  information,  and  the  only  charge  it  contains, 
is  an  importation  into  the  United  States  of  certain  prohibited  articles  while  the 
prohibitory  act  was  in  force.     How  far  does  this  crime  affect  the  vessel? 

§  1735.  T/ie  information  must  keep  closely  to  the  offense  created  hy  the  statute. 

The  question  must  be  answered  by  the  law.  The  sixth  section  of  the  act 
enacts,  in  substance,  that  if  any  article,  the  importation  of  which  is  prohibited, 
shall  be  put  on  board  of  any  ship,  etc.,  with  intention  to  import  the  same  into 
the  United  States  or  the  territories  thereof,  contrary  to  the  true  intent  and 
meaning  of  this  act,  and  with  the  knowledge  of  the  owner  or  master  of  such 
ship,  etc.,  such  ship,  etc.j  shall  be  forfeited. 

This  is  the  only  section  of  the  act  which  imposes  a  forfeiture  on  the  vessel* 
It  will  be  perceived  that  the  crime  consists  in  the  prohibited  articles  being  laden 
on  board  a  ship  with  intent  to  be  imported  into  the  United  States,  and  with 
the  knowledge  of  the  owner  or  master  of  the  vessel.  A  union  of  a  lading 
with  the  intention  to  import,  and  with  the  knowledge  of  the  owner  or  master, 
is  necessary  to  constitute  the  crime.  Without  these  essential  ingredients,  the 
particular  offense  which  alone  incurs  a  forfeiture  cannot  be  committed. 

In  the  information  under  consideration  neither  of  these  offenses  is  charged. 
It  is  neither  alleged  that  the  prohibited  goods  were  put  on  board  the  ship  with 
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intention  to  be  imported  into  the  United  States,  nor  with  the  knowledge  of 
the  owner  or  master. 

§  1736.  Innocent  articled  are  not  liable  to  forfeitv/re  unless  tJie  information 
alleges  that  they  belong  to  the  owner  of  the  prohibited  articles. 

The  information  against  the  cargo  charges,  in  substance,  that  certain  pro- 
hibited articles,  and  certain  other  articles  not  stated  to  be  prohibited,  were 
brought  into  the  United  States,  to  wit,  into  the  port  of  New  Orleans,  while 
the  act  entitled  "An  act  to  interdict  commercial  intercourse,"  etc.,  was  in 
force,  from  some  foreign  port  or  place,  by  reason  of  which,  and  by  virtue  of 
the  act,  the  whole  cargo  of  the  Hoppet  has  become  forfeited. 

The  fifth  section  of  the  act,  under  which  this  prosecution  was  sustained,  in- 
flicts forfeiture  on  the  prohibited  articles  imported  contrary  to  law,  and  also 
on  '^  all  other  articles  on  board  the  same  ship  or  vessel,  boat,  raft  or  carriage 
belonging  to  the  owner  of  such  prohibited  articles." 

The  innocent  articles  are  liable  to  forfeiture  only  where  they  belong  to  the 
owner  of  the  prohibited  articles.  It  is  this  association,  and  this  alone,  which 
constitutes  their  crime.  Their  being  in  the  same  vessel  exposes  them  to  no 
forfeiture  unless  they  belong  to  the  same  person.  In  the  case  under  considera- 
tion the  information  does  not  allege  that  the  innocent  and  the  prohibited 
articles  did  belong  to  the  samB  person. 

§  1 737.  A  condemnation  will  not  he  justifiedhy  a  conclusion  against  a  statute^ 
unless  a  case  is  fully  made  out  independently  of  this  allegation. 

The  first  question  made  for  the  consideration  of  the  court  is  this :  Will  this 
information  support  a  sentence  of  condemnation  pronounced  against  the  ves- 
sel and  the  innocent  part  of  the  cargo?  That  the  information  states  a  case  by 
which  no  forfeiture  of  the  ship  or  the  innocent  part  of  the  cargo  has  been  in- 
curred, unless  its  defectiveness  be  cured  by  the  allegation  that  the  act  was 
done  contrary  to  and  in  violation  of  the  provisions  of  the  statute,  has  been 
already  fully  shown. 

It  is  not  controverted  that  in  all  proceedings  in  courts  of  common  law, 
either  against  the  person  or  the  thing  for  penalties  or  forfeitures,  the  allega- 
tion that  the  act  charged  was  committed  in  violation  of  law,  or  of  the  provis- 
ions of  a  particular  statute,  will  not  justify  condemnation,  unless,  independent 
of  this  allegation,  a  case  be  stated  which  shows  that  the  law  has  been  violated. 
The  reference  to  the  statute  may  direct  the  attention  of  the  court,  and  of  the 
accused,  to  the  particular  statute  by  which  the  prosecution  is  to  be  sustained, 
but  forms  no  part  of  the  description  of  the  offense.  The  importance  of  this 
principle  to  a  fair  administration  of  justice,  to  that  certainty  introduced  and 
demanded  by  the  free  genius  of  our  institutions  in  all  prosecutions  for  offenses 
against  the  laws,  is  too  apparent  to  require  elucidation,  and  the  principle  it- 
self is  too  familiar  not  to  suggest  itself  to  every  gentleman  of  the  profession. 

Does  this  rule  apply  to  informations  in  a  court  of  admiralty  ? 

It  is  not  contended  that  all  those  technical  niceties  which  are  unimportant 
in  themselves,  and  standing  only  on  precedents  of  which  the  reason  cannot  be 
discerned,  should  be  transplanted  from  the  courts  of  common  law  into  the 
courts  of  admiralty.  But  a  rule  so  essential  to  justice  and  fair  proceeding  as 
that  which  requires  a  substantial  statement  of  the  offense  upon  which  the 
prosecution  is  founded  must  be  the  rule  of  every  court  where  justice  is  the 
object,  and  cannot  be  satisfied  by  a  general  reference  to  the  provisions  of  a 
statute.   It  would  require  a  series  of  clear  and  unequivocal  precedents  to  show 
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that  this  rale  is  dispensed  with  in  courts  of  admiralty,  sitting  for  the  trial  of 
*  offenses  against  municipal  law. 

It  is,  upon  these  and  other  reasons,  the  opinion  of  the  court  that  the  in- 
formation is  not  made  good  by  the  allegation  that  the  offense  was  committed 
against  the  provisions  of  certain  sections  of  the  act  of  congress. 

It  is  cured  by  any  evidence  showing  that  in  point  of  fact  the  vessel  and 
cargo  are  liable  to  forfeiture? 

§  1 738.  A  defect  of  substance  in  the  information  cannot  he  cured  ly  the  evi- 
dence. 

The  rule  that  a  man  shall  not  be  charged  with  one  crime  and  convicted  of 
another  may  sometimes  cover  real  guilt,  but  its  observance  is  essential  to  the 
preservation  of  innocence.  It  is  only  a  modification  of  this  rule  that  the  ac- 
cusation on  which  the  prosecution  is  founded  should  state  the  crime  which  is 
to  be  proved,  and  state  such  a  crime  as  will  justify  the  judgment  to  be  pro- 
nounced. 

The  reasons  for  this  rule  are,  1st.  That  the  party  accused  may  know  against 
what  charge  to  direct  his  defense.  2d.  That  the  court  may  see,  with  judicial 
eyes,  that  the  fact  alleged  to  have  been  committed  is  an  offense  against  the 
laws,  and  may  also  discern  the  punishment  annexed  by  law  to  the  specific 
offense.  These  reasons  apply  to  prosecutions  in  courts  of  admiralty  with  as 
much  force  as  to  prosecutions  in  other  courts.  It  is,  therefore,  a  maxim  of 
the  civil  law  that  a  decree  must  be  secundum  allegata  as  well  as  secundum 
probata.  It  would  seem  to  be  a  maxim  essential  to  the  due  administration  of 
justice  in  all  courts. 

It  is  the  opinion  of  the  court  that  this  information  will  not  justify  a  sen- 
tence condemning  the  schooner  Hoppet,  and  that  part  of  her  cargo  which  is 
not  alleged  to  be  of  the  growth,  produce  or  manufacture  of  either  France  or 
Great  Britain,  or  the  dependencies  of  either  of  these  powers,  whatever  the 
fact  may  be. 

§  1739.  French  wines  imported  into  the  United  Staies  before  the  non-inter- 
course  act,  re-exported  to  a  Danish  island^  amd  thence  imported  to  New  Orlewns 
during  the  operation  of  that  act,  are  liahle  to  forfeiture. 

There  are  certain  wines  imported  in  this  vessel  alleged  to  be  of  the  growth, 
produce  or  manufacture  of  France.  These  wines  were  exported  from  the 
United  States  to  St.  Bartholomew's,  where  they  were  purchased  by  the  con- 
signee and  shipped  to  Kew  Orleans.  It  is  contended  that,  having  been  imported 
into  the  United  States  previous  to  the  passage  of  the  non-intercourse  law,  their 
exportation  and  re-importation  does  not  subject  them  to  the  penalties  of  that 
law.  But  the  court  is  unanimously  of  opinion  that  they  come  completely 
within  the  provisions  of  the  act  of  congress. 

It  is  the  opinion  of  the  court  that  there  is  no  error  in  that  part  of  the  sen- 
tence in  the  district  court  of  Orleans  which  condemns  the  wines  in  the  infor- 
mation mentioned  as  forfeited  to  the  United  States,  but  that  there  is  error  in 
that  part  of  the  sentence  which  condemns  the  schooner  Hoppet  and  the  resi- 
due of  her  cargo. 

This  court  doth  therefore  adjudge  and  order  that  so  much  of  the  sentence 
of  the  district  court  as  condemns  the  schooner  Hoppet,  and  the  thirty-five 
hogsheads  of  molasses,  five  barrels  of  molasses,  twelve  dozen  of  cocoa-nuts, 
and  twelve  pounds  of  starch,  part  of  the  cargo  of  the  said  schooner,  be  and 
the  same  is  hereby  reversed  and  annulled;  aud  the  said  sentence,  as  to  the 
residue  of  the  cargo,  is  in  all  things  affirmed. 
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THE  ILUNOia 
(District  Ck>uriilfor  Michigan:  1  BrowD,  497,  498.    1874.) 

§  1740.  Form  of  libel  not  affected  hy  the  act  of  IS^Sy  as  to  jurisdictuyii  over 
lakesy  etc. 

Opinion  by  Longyeab,  J. 

The  libel  is  in  the  usual  form  of  libels  in  personam  under  the  general  maritime 
law.  2  Conk.  Adm.,  478  et.  seq,^  482,  488;  Ben.  Adm.,  484,  No.  83.  The  alle- 
gations, the  absence  of  which  constitute  the  first  three  grounds  of  demurrer, 
were  necessary  in  order  to  confer  jurisdiction  under  the  act  of  congress  of 
February  26;  1845  (5  Stat,  at  Large),  726,  entitled  ''  An  act  extending  the 
jurisdiction  of  the  district  courts  to  certain  cases  upon  the  lakes  and  navigable 
waters  connecting  the  same."  2  Conk.  Adm.,  491  and  note  a.  But  the  su- 
preme court  in  the  case  of  The  Eagle,  8  Wall.,  15,  adopting  the  only  logical 
conclusion  from  their  earlier  decision  in  the  case  of  The  Genesee  Chief,  12 
How.,  443,  authoritatively  decides  that  general  admiralty  jurisdiction  was  not 
limited  in  this  country  to  tide-waters,  but  extended  to  the  lakes  and  the  navi- 
gable waters  connecting  them,  and  hence  that  the  act  of  1845  was  inoperative 
and  ineffectual,  with  the  exception  of  the  clause  which  gives  either  party  the 
right  of  trial  by  jury  when  requested.  Since  that  decision  the  limitations 
as  to  jurisdiction  imposed  by  the  act  of  1845  have  had  no  existence,  and  the  ne- 
cessity of  inserting  in  the  libel  the  allegations  in  question  has  ceased ;  and  con- 
sequently a  libel  which  is  sufficient  under  the  general  maritime  law  is  now 
sufficient  in  cases  upon  the  lakes  and  their  connecting  waters.  See  The  Gen- 
eral Cass,  1  Brown,  334.  The  first,  second  and  third  grounds  of  demurrer  are 
therefore  not  well  taken. 

§  1741.  Description  of  the  vessel  in  a  libel. 

As  to  the  fourth  ground  of  demurrer  I  find  no  adjudications  or  opinions  of 
text-writers  upon  the  point;  but  judging  from  the  forms  adopted  and  uni- 
versally used  from  an  early  period  in  admiralty  jurisprudence  down  to  the 
present  time,  it  seems  to  have  always  been  considered  sufficient  to  describe  a 
vessel  in  a  libel,  whether  in  rem  or  in  personam,  as  the  ship,  bark,  sloop, 
schooner,  steamboat,  steamer,  barge,  or  as  the  case  may  be,  giving  her  name, 
without  further  specification  or  qualification.  See  Conk.  Adm.,  490,  note  a. 
These  terms  seem  always  to  have*  been  considered  sufficient  to  denote  the 
maritime  character  of  the  subject.  In  their  ordinary  meaning  they  signify 
maritime  things,  and,  independently  of  the  consideration  of  long  usage,  the 
use  of  those  terms  alone  is  no  doubt  sufficient  to  confer  jurisdiction  without 
farther  description  or  qualification.  The  rest  follows  by  necessary  implica- 
tion. If  the  fact  be  different  it  must  be  taken  advantage  of  by  way  of 
special  allegation  and  cannot  be  by  way  of  demurrer.  The  fourth  ground  of 
demurrer  is,  therefore,  also  not  well  taken. 

The  demurrer  must  be  overruled,  with  costs  of  the  demurrer  to  libelant, 
with  leave  to  respondent  to  answer  the  libel  on  condition  of  payment  of  the 
costs  of  the  demurrer,  including  a  counsel  fee  of  $10. 

Demurrer  overrided. 
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THE  WASHINGTON. 
(Circuit  CJourt  for  New  York:  4  Blatchford,  101-103.    1857.) 

Statement  of  Facts. —  Vessel  libeled  for  alleged  violation  of  revenue  laws 
and  her  forfeiture  demanded.  The  claimant  excepted  to  the  libel. that  it  con- 
tained no  averment  of  seizure  of  the  vessel  within  the  district.  The  case  came 
up  on  appeal  from  the  district  court. 

Opinion  by  Nelson,  J. 

The  libel  contains  no  averment  whatever  of  the  seizure  of  the  vessel  for  a 
violation  of  the  revenue  laws,  the  proctor  for  the  libelants  relying  altogether 
upon  the  seizure  by  the  marshal  upon  the  warrant. 

§  1742.  A  subsisting  seizure  of  a  vessel  is  necessary  to  give  the  court  juris- 
diction for  purposes  of  forfeiture^  and  a  failure  to  aver  such  seizure  in  the 
libel  is  fatal  at  any  stage  of  the  cause. 

In  the  case  of  The  Ann,  9  Cranch,  289,  it  was  held  that  if  a  seizure  by  a 
collector  under  the  revenue  laws  be  abandoned,  and  the  property  be  restored 
before  the  libel  or  information  is  filed  and  allowed,  the  district  court  has  no 
jurisdiction  of  the  cause.  The  court  say  that  the  jurisdiction  is  given  to  the 
court  of  the  district,  not  where  the  offense  was  committed,  but  where  the  seiz- 
ure was  made;  and  further,  that  it  follows  from  this,  that,  before  judicial 
cognizance  can  attach  upon  a  forfeiture  in  rem  under  the  statute,  there  must 
be  a  seizure;  for,  until  the  seizure,  it  is  impossible  to  ascertain  what  is  the 
competent  form  to  hear  and  determine  the  cause,  and  that  it  must  be  a  good 
subsisting  seizure  at  the  time  when  the  libel  or  information  is  filed.  See,  also, 
The  Abby,  9  Mason,  360 ;  The  Merino,  9  Wheat.,  391 ;  Benedict's  Admiralty, 
p.  171,  sec.  303,  and  cases  there  cited ;  rule  22,  in  admiralty,  of  supreme  court. 

The  seizure  being  a  jurisdictional  fact  necessary  to  give  to  the  court  below 
cognizance  of  the  cause,  and  no  such  fact  having  been  averred,  it  is  well  settled 
that  advantage  may  be  taken  of  the  defect  at  any  stage  of  the  proceedings. 
The  district  court  was  therefore  right  in  dismissing  the  libel  for  this  reason. 

Decree  affirmed. 

THE  H.  P.  BALDWIN. 
(Distriot  Court  for  Michigan:  2  Abbott,  357-360.     1870.) 

Opinion  by  Longyeab,  J. 

Statement  of  Facts. —  The  libelant's  vessel,  the  schooner  Marquette,  was 
bound  on  a  voyage  from  Oswego  to  Chicago,  and  when  in  the  straits  of 
Mackinaw  was  collided  with  by  the  bark  H.  P.  Baldwin.  The  manner  and 
cause  of  the  collision  are  stated  in  the  third  article  of  the  libel,  in  the  follow- 
ing language:  "  Third.  That  when  the  said  schooner  had  so  far  proceeded  on 
her  said  voyage  as  to  have  reached  the  straits  of  Mackinaw,  and  were  off  and 
a  little  above  "  Old  Mackinaw,"  so  called,  and  while  running  on  the  wind  upoa 
the  port  tack,  with  her  proper  watch,  officers  and  crew  properly  placed  and 
vigilantly  attentive  to  the  care  and  safe  navigation  of  their  said  schooner, 
with  the  proper  signal  lights  properly^  placed  and  brightly  burning,  the  bark 
H.  P.  Baldwin,  in  passing  up  by  the  starboard  side,  was  so  carelessly,  negli- 
gently, unskilfully  and  recklessly  navigated  by  those  in  charge  of  her  that  she 
was  made  to  run  into,  upon,  and  collide  with  the  said  schooner,  the  said  bark 
striking  the  said  schooner  on  the  starboard  side,"  etc.  There  are  no  other  al- 
legations in  the  libel  as  to  the  manner  and  cause  of  the  collision.    Articles 
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4  and  6  were  alluded  to  on  the  argument  as  throwing  further  light  upon  this 
subject.  But  article  4  is  confined  to  a  statement  of  what, efforts  were  made 
by  the  master  and  crew  of  the  schooner  to  avoid  the  collision,  and  states,  by 
way  of  fixing  the  period  in  the  occurrences  which  resulted  in  the  collision 
when  such  efforts  were  made,  that  they  were  made  "  as  soon  as  the  said  bark 
headed  towards  and  for  the  said  schooner."  And  article  6  is  the  usual  general 
allegation  that  the  bark  was  solely  in  fault. 

Is  the  allegation  above  quoted,  then,  that  the  bark  "  was  so  carelessly,  negli- 
gently, unskilfully  and  recklessly  navigated,"  as  the  cause  of  collision,  a  suffi- 
cient allegation? 

§  1 743«  In  a  libel  for  a  collision  it  is  not  sufficient  to  allege  that  the  collidiitg 
vessel  was  careless  or  negligent ;  the  facts  should  he  stated. 

There  does  not  seem  to  be  any  well  defined  rule  laid  down  in  the  books  as  to 
the  degree  of  certainty  requisite  in  stating  the  cause  of  collision.  Mr.  Parsons 
says:  "How  these  things  should  be  stated  we  can  better  indicate  by  the  forms 
we  give  in  the  appendix  than  in  any  other  way;  saying  now  only  that  the  de- 
mand of  the  libelant  should  be  so  clearly  stated  that  the  respondent  may  know, 
without  any  doubt,  what  claims  he  must  repel.  The  facts  should  be  stated, 
also,  that  they  may  be  understood  by  all  interested  in  knowing  them,  and  the 
judge  be  able  to  see  judicially  that  they  bring  the  case  within  his  jurisdiction 
and  within  the  law  of  his  court."  2  Pars.  Shipp.  &  Adm.,  380.  On  an  exami- 
nation of  the  precedents  to  which  we  are  referred  by  Mr.  Parsons,  and  also  of 
those  laid  down  by  other  authors,  we  find  that  in  everv  instance  of  a  libel  for 
collision  resulting  from  carelessness,  etc.,  it  is  stated  wherein  the  carelessness, 
negligence,  unskilfulness  or  recklessness  consisted.  I  believe  this  to  be  the 
only  correct,  practical  and  safe  rule.  To  state  that  the  navigation  of  the  col- 
liding vessel  was  careless,  negligent,  unskilful  or  reckless,  without  stating 
wherein  the  carelessness,  etc.,  consisted,  is  stating  a  mere  conclusion.  The 
facts  should  be  stated,  so  that  the  court  may  be  able  to  see  judicially  that  care- 
lessness, etc.,  existed,  and  contributed  to  or  was  the  cause  of  the  collision.  I 
cannot  seC;  in  the  application  of  this  rule,  any  of  the  hardships  contemplated 
by  counsel  for  libelant  in  this  case.  It  is  true  the  libelant  cannot  be  pre- 
sumed always  to  know  and  be  able  to  state  in  his  libel  just  what  orders  were 
given  on  the  colliding  vessel,  or  all  that  was  done  upon  it  that  resulted  in  the 
manoeuvers  which  brought  about  the  collision,  but  he  can  state  what  those 
manoeuvers  were,  for,  if  he  has  the  necessary  lookout,  they  can  be  and  are 
always  seen  and  known  on  board  his  own  vessel.  If  the  manoeuvers  of  the 
colliding  vessel  were  such  as  to  bring  about  the  result  when  it  was  within  the 
power,  or  it  was  the  duty,  of  the  colliding  vessel  to  avoid  the  other,  then  it  is 
sufficient  to  state  what  such  manoeuvers  were,  accompanying  such  statements, 
of  course,  with  a  statement  of  the  position,  course,  etc.,  of  the  respective  ves- 
sels at  the  time  such  manoeuvers  occurred,  by  which  the  court  may  be  able  to 
see  what  was  the  necessary  result  of  such  manoeuvers.  I  say  such  statement 
would  be  sufficient,  because,  if  such  manoeuvers  were  in  violation  of  tho  duty 
of  the  colliding  vessel  under  the  circumstances  of  the  case,  then  they  neces- 
sarily constitute,  in  and  of  themselves,  careless,  negligent,  unskilful  and  reck- 
less navigation.  For  instance,  in  this  case,  if  the  colliding  vessel,  when  in 
dangerous  proximity  to  the  libelant's  vessel,  suddenly  changed  her  course,  and 
the  collision  was  thereby  brought  about,  it  would  be  sufficient  to  state  that 
fact;  or,  if  the  two  vessels  were  crossing,  and  so  were  within  article  12  of  the 
collision  act  (13  Stat,  at  Large,  60),  or,  if  the  colliding  vessel  was  overtaking 
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the  other,  and  so  was  within  article  17  of  said  act;  and  if  in  either  of  these 
cases  the  colliding  vessel  failed  to  observe  the  reqairements  of  those  articles, 
it  w^ould  be  sufficient  to  state  these  facts,  for  then  the  carelessness,  etc.,  com- 
plained of  would  clearly  appear  from  the  facts  stated. 

I  think  the  libel  in  this  case  falls  far  short  of  the  necessary  requisites  as 
above  indicated,  in  its  statement  of  the  cause  of  the  collision.  We  might 
infer  several  things  from  the  statements  which  are  contained  in  the  libel;  but 
this  is  not  sufficient  in  a  matter  of  pleading.  The  facts  must  be  clearly  and 
positively  stilted,  and  not  be  left  to  inference,  nor  alleged  by  way  of  reference 
or  recital  merely.  The  exceptions  are  sustained,  and  the  libelant  will  be 
granted  leave  to  amend  his  libel. 

§1744.  Particularity  in  pleading. —  Libels  in  admiralty  should  state  the  subject-matter 
in  articles  with  certainty  and  precision,  and  with  averments  admitting  of  distinct  answers. 
The  Schooner  Boston.  1  Sumn.,  328. 

§  1 745.  In  admiralty  particularity  in  pleading  is  not  considered  a  fault,  but  the  reverse. 
The  rule  is  the  pleader  must  state  all  the  essential  particulars  of  the  alleged  tort  or  miscon- 
duct, with  the  circumstances  of  time  and  place.     Holmes  v,  Oregon,  etc.,  Co.,  6  Saw.,  262. 

§  1746.  No  form  prescribed  —  Notice,  waiyer  of. —  No  form  of  libel  is  prescribed  by  law. 
Intelligibility  is  the  only  requirement.  The  object  of  the  monition  or  citation  is  to  give  no- 
tice, and  if  the  respondents  voluntarily  appear  and  answer  notice  is  waived.  The  Brig  Joseph 
Gorham,*  7  Law  Rep.,  135. 

§  1747.  Undisguised  omission  of  material  fact8.~In  admiralty  an  omission  to  state  some 
facts  which  prove  to  be  material,  but  which  cannot  have  occasioned  any  surprise  to  the  op- 
posite party,  will  not  be  allowed  to  work  any  injury  to  the  libelant.  If  the  court  can  see  there 
was  no  design  on  his  part  in  omitting  to  state  them.  The  Quickstep,  9  Wall.,  665;  The 
Steamer  ^Syracuse,  12  Wall.,  167. 

§1748.  Unnecessary  allegations  in  libel  —  £t  I  donee.— In  a  libel  it  is  not  necessary  to 
state  any  fact  which  constitutes  the  defense  of  the  claimant.  Brig  Aurora  v.  United  States, 
7  Cr.,  382. 

^  1 740.  It  is  unnecessary  to  spread  out  the  evidence  upon  which  the  allegations  of  a  libel 
rest.  The  particulars  and  accounts  which  make  up  the  claim  are  matters  for  reference,  or 
for  investigation  on  trial,  if  the  claimants  come  into  court  upon  answer.  Whittock  v.  Barque 
Tiiales,*  20  How.  Pr..  447. 

§  1 750.  Libel  shonld  show  jnrisdictlon.—  The  libel  should  always  show  the  jurisdiction  of 
the  court.     Boon  v.  The  Hornet,  Crabbe,  426. 

§  1751. tort  ~  Averments  as  to  place.— Every  libel  for  a  tort  must  contain  on  its  face 

sufficient  averments  as  to  place  to  show  that  it  is  within  the  admiralty  jurisdiction,  other- 
wise it  mast  be  dismissed.    Thomas  v.  Lane,  2  Sumn.,  1. 

§  1752.  Allegations  iu  libel  not  denied  by  answer.—  AH  allegations  in  a  libel  not  denied  in 
the  answer  are  not  to  be  taken  as  true;  but  where  the  auswer  is  silent  or  evasive  in  relation 
to  a  fact  alleged  in  the  libel  supposed  to  be  peculiarly  within  the  knowledge  of  the  respond- 
ent, it  is  within  the  court's  discretion  to  take  the  fact  pro  confesso.  Whether  the  libelants 
were  designated  in  the  crew  list  as  prescribed  by  law  must  have  been  known  to  the  master. 
Campbell  v.  Steamer  Uocle  Sam,  McAI.,  77. 

§  1753.  Jarisdiction  destroyed  by  proof.— Although  district  courts  are  courts  both  of  ad- 
miralty and  of  common  law,  these  jurisdictions  are  wholly  distinct.  Therefore  when  a  libel 
in  admiralty  charged  that  certain  wines  were  seizad  upon  navigable  waters,  and  it  appeared 
that  the  seizure  was  made  upon  land,  the  jurisdiction  ceased  and  the  libel  should  have  been 
dismissed  or  amended.  The  impaneling  of  a  jury  at  the  instance  of  claimants  cannot  be 
.treated  as  a  consent  that  the  libel  stand  amended,  and  a  sentence  of  condemnation  by  the 
district  court  after  verdict  was  reversed  by  the  supreme  court,  and  the  case  remanded  with 
directions  to  permit  the  libel  to  be  amended.    The  Sarah,*  8  Wheat,  801. 

§  1754.  Libol  must  be  particular  and  certain.— A  libel  not  particular  and  certain  in  ail 
material  averments  will  not  sustain  a  sentence  of  condemnation.  The  Caroline  v.  United 
States,*.?  Gr.,  496. 

§  1755.  Decree  reversed  for  lack  of  arerments  In  libel.— A  decree  will  be  reversed  if 
founded  on  aiibel  wanting  in  substantial  averments.    The  Anne  v.  United  States,*  7  Cr.,  570. 

$^175(L  Name  of  respondent  In  prayer.— Where  a  respondent  is  proceeded  against  by 
name  in  the  body  of  the  libel  he  need  not  be  named  in  the  prayer  for  relief.  Kevitt  v.  Clarke^ 
Ola*  816. 
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§  1 757.  The  anthoritjr  of  an  attorney  in  fact  to  attest  a  libel  may  be  proved  when  called 
in  question,  and  need  not  appear  in  the  libel ;  but  a  mere  general  employment  as  attorney  at 
law  or  proctor  gives  no  such  authority,  and  a  defendant  could  not  be  held  to  bail  on  a  libel  so 
attested.    Martin  v.  Walker,  Abb.  Adm.,  579. 

§  1 758.  lu  admiraUy  a  sworn  libel  is  reqnlred  as  a  foundation  of  any  process  of  arrest  or 
attachment.    Ibid. 

§  1759.  No  oatli  reqnlred  to  libels  in  rem  in  civil  oaases.— Libels  in  rem  in  civil  causes 
within  the  admiralty  jurisdiction  of  the  federal  courts  need  not  be  sworn  to,  and  need  not 
state  the  occupation  and  residence  of  the  libelant.     The  Hoyle,  4  Biss.,  234. 

§  1760.  The  oath  of  calumny  is  not  now  in  use;  in  admiralty  practice,  a  general  verifica- 
tion by  affidavit  is  all  that  is  required.    Pratt  v.  Thomas,  1  Ware,  427. 

§  1761.  Cause  of  action  should  be  Terifled.— The  debt  or  cause  of  action  on  which  a  libel 
is  filed  in  admiralty  should  be  verified  by  affidavit  as  a  good  and  subsisting  cause  of  action. 
In  like  manner  the  respondent  is  required  to  verify  his  answer  by  oath.  Hutsoa  v,  Jordan,  1 
Ware,  886. 

§  1762.  Joinder  of  actions. — A  joint  tort  against  two  or  more  cannot  in  admiralty  be 
united  in  one  action  with  a  tort  against  one  separately.  Roberts  v.  Skolfield,*  8  Am.  L.  Reg., 
156.  •     . 

g  1768.  Although  in  an  action  at  law  on  a  charter-party  it  would  be  a  fatal  variance  to  in- 
clude among  the  plaintiffs  a  person  not  proved  to  be  a  party  in  interest,  it  is  only  an  irregu- 
larity in  pleading  to  include  such  a  person  among  the  libelants  in  admiralty,  and  will  not 
work  defeat.    Talbot  v,  Wakeman,*  19  How.  Pr.,  86. 

§  1 764.  Whether  proceedings  in  rem  and  in  personam  can  be  joined  in  the  same  libel  is 
doubtful.    Bondies  v,  Sherwood,  22  How.,  214. 

§  1 765.  A  proceeding  in  rem  cannot  be  joined  with  a  proceeding  in  personam  except  in  the 
cases  specially  provided  for  by  the  admiralty  rulers  of  the  supreme  court.  The  Alida,  12  Fed. 
R.,  843. 

§  1766.  Under  the  nineteenth  admiralty  rule,  a  joinder  of  actions  in  rem  and  in  personam 
in  the  same  libel  for  salvage  of  the  same  goods  is  not  permitted.  Actions  in  rem  against 
both  vessel  and  cargo  may  be  joined,  or  in  personam  against  both  the  owner  of  the  vessel 
and  the  owner  of  the  cargo;  but  if  the  actions  are  joined  they  must  bo  pursued  in  the  same 
manner,  either  both  in  rem  or  both  in  personam.    Nott  v.  The  Sabine,*  2  Woods,  211. 

g  1767.  Where  a  cause  of  action  in  admiralty  arises  out  of  a  contract,  which,  if  the  respond- 
ents are  liable,  binds  also  the  property,  and  the  respondents  claim  the  property,  it  is  no  ob- 
jection to  the  libel  that  it  joius  an  action  in  rem  with  one  in  personam,  Yaughan  v.  630  Casks 
of  Sherry  Wine,  7  Ben.,  506. 

g  1 768.  Where  a  libel  is  filed  against  a  vessel  and  its  master  for  a  cause  of  action  in  which 
both  may  be  unitedly  liable,  the  libelant  will  not  be  compelled  to  elect  l>eOween  his  remedy  in 
rem  and  in  personam.    The  Zenobia,  Abb.  Adm.,  48. 

$^  1 769.  An  exception  to  a  libel  because  it  improperly  joined  a  suit  in  rem  against  a  vessel 
with  a  6uit  in  personam  against  her  owner  allowed.  An  exception  because  all  the  owners  of 
the  vessel  not  joined  as  libelants  also  allowed.  Woolman  v.  The  Richard  Doane,*  7  Int.  Rev. 
Rec,  77. 

g  1770.  Proceedings  in  rem  against  two  vessels  jointly  and  in  personam  against  the  owner 
of  a  third  cannot  be  joined  in  the  same  libeL     The  Young  America,  1  Brown,  482. 

§  1771.  When  there  are  several  sets  of  salvors  claiming  to  have  performed  separate  and 
distinct  services,  and  especially  where  the  interests  of  the  various  salvors  are  somewhat  an- 
tagonistic, as  is  often  the  case,  it  is  not  only  proper  but  sometimes  necessary  that  several 
libels  be  filed.    The  Steamship  Merrimac,  1  Ben.,  68. 

g  1772.  Separate  and  distinct  trespasses  cannot  be  joined  in  the  same  libel  against  defend- 
ants who  are  not  jointly  liable.    Thomas  v.  Lane,  2  Sumn.,  1. 

g  1772a.  A  claim  for  the  bounty  and  for  an  account  of  the  fish  taken  in  a  voyage  may  be 
united  in  the  same  libel,  as  they  relate  to  the  same  subject-matter,  and  if  bounty  is  additional 
compensation  are  both  of  admiralty  jurisdiction.    The  Lucy  Anne,*  13  Law  Rep.  (N.  S.),  645. 

g  1773.  A  claim  for  damages  to  the  person  cannot  be  joined  in  the  same  libel  with  a  claim 
for  the  fine  imposed  by  the  act  of  1840,  chapter  48,  section  19.    Knowlton  v.  Boss,  1  Spr.,  168. 

g  1774.  A  libel  in  rem  against  a  vessel  may  properly  be  joined  with  a  libel  in  personam 
against  her  owner  under  the  fifteenth  admiralty  rule;  and  when  a  libel  was  brought  against 
the  vessel,  the  master,  who  was  also  part  owner,  and  the  pilot,  it  was  held  that  it  should  be 
amended  by  disiJkissing  it  as  to  the  pilot.    Newell  v.  Norton,  8  Wall.,  257. 

g  1775.  An  article  in  a  libel  against  two  jointly  for  a  tort  committed  by  them  cannot  be 
joined  with  an  article  against  one  of  these  for  another  tort.  Roberts  v.  Skolfield,  8  Ware, 
184. 

§1776*  A  claim  for  wages  and  for  money  advanced  for  the  use  of  a  ship  may  be  joined  in 
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one  action  in  rem;  and  to  such  an  action  a  party  claiming  wages  only  may  be  a  party.    Bat 
such  a  joint  action  will  not  lie  in  personam.    The  Sloop  Merchant,  Abb.  Adm.,  12. 

§  1 777.  An  action  against  the  master  for  assault  and  battery  cannot  bo  joined  in  the  same 
libel  with  an  action  for  wages  if  it  be  excepted  to.    Pratt  v.  Thomas,  1  Ware,  437. 

§  1778.  Parties  may  join  in  one  libel  causes  of  action  arising  ex  contractu  and  those  aris- 
ing ax  delicto^  where  the  causes  of  action  are  so  united  that  the  sam^  evidence  will  apply 
to  all;  e.  gr.,  a  claim  for  wages,  and  a  claim  for  damages  for  an  assault  and  battery  committed 
on  the  same  voyage.     Borden  v.  Hiom,  Bl.  &  How.,  293. 

§  177i>.  A  libelant  may  unite  in  one  libel  an  allegation  founded  on  the  hypothecation  im- 
plied by  law  for  money  advanced  for  repairs,  with  an  allegation  on  a  bottomry  bond  given 
for  the  same  consideration.    The  Brig  Hunter,  1  Ware.  249. 

§  1780.  Collision  cases. — The  true  mode  of  declaring  in  collision  cases  in  admiralty  is  for 
eich  party  to  allege  what  happened  on  his  own  vessel;  and  he  may  undoubtedly  add  whatever 
he  believes  to  have  been  done  by  the  other ;  but  he  ought  not  to  be  held  to  prove  too  strictly 
the  latter  part  of  his  allegations.     The  Cambridge,  2  Low.,  21. 

^  1781.  The  libel  and  answer  should  clearly  and  explicitly  set  forth  the  facts  relied  on 
by  both  parties.  This  is  especially  important  in  collision  cases ;  and  the  court  has  power  at 
any  stage  to  require  the  parties  to  supply  any  defects  in  the  pleadings,  though  counsel  can 
appeal  to  the  court  for  this  purpose  only  by  exceptions  filed  at  the  proper  time.  The  Bark 
Havre,  1  Ben..  295. 

§  1 782.  A  libel  is  not  required  to  state  with  precise  accuracy  the  location  where  a  collision 
occurred,  unless  the  description  be  material  to  the  main  question.  The  Suffolk  Ck>unty,  0 
Wall.,  651. 

§  1788.  Cross-actions  brought  at  the  same  time  upon  double  pleadings.  The  Mazeppa  fails 
to  aver  the  course  she  was  steering.  The  Washington  sets  forth  distinctly  in  the  pleading  her 
course  by  compass,  and  as  the  court  has  a  right  to  an  unreserved  and  explicit  statement  on 
the  pleadings  of  every  material  fact  known  to  the  parties,  a  neglect  to  supply  this  will  always 
be  taken  against  the  vessel  omitting  it,  but  as  no  exception  was  taken  to  the  defect  the  court 
proceeded  to  consider  the  proofs.  Post  v.  The  Schooner  Washington  Sturges,*  9  N.  Y.  Leg. 
Obs.,  821. 

§  1781.  A  libelant  is  not  excused  from  setting  out  a  full  statement  of  the  facts  of  the  case. 
where  his  vessel  was  injured  in  a  collision  between  two  steamboats,  one  of  which  was  towing 
her,  she  thus  being  a  passive  object.  All  the  circumstances  known  to  the  libelant,  or- seen 
by  the  persons  in  charge  of  his  vessel,  should  be  fully  set  out  for  the  information  of  the 
court.    The  Steamboat  Transport,*  1  Ben.,  86. 

§  1785.  The  twenty-second  rale  in  admiralty,  prescribing  the  mode  of  procedure  in  peti- 
tory and  possessory  suits,  requires  a  joint  proceeding  in  rem  and  in  personam;  and  to  allow 
a  libel,  in  such  a  ca^e,  to  be  amended  so  as  to  proceed  for  damages  in  personam,  would  be  in- 
consistent with  the  established  rules  of  admiralty  practice.  Kynoch  v.  The  Propeller  S.  C. 
Ives,  Newb..  205. 

§  1788.  A  libel  in  personam,  resting  upon  a  common  cause  of  action,  may  be  filed  for  the 
libelants,  and  for  all  others  interested,  whenever  the  whole  subject-matter  can  be  dtspoeed 
of  in  one  suit.    American  Ins.  Co.  v.  Johnson,  Bl.  &  How.,  9. 

§  1787.  Where  it  appears  on  the  face  of  the  libel  that  the  court  has  not  jurisdiction,  or 
that  the  libelant  has  not  capacity  to  sue,  the  respondent  may  demur;  but  if  the  incapacity 
does  not  appear,  though  true  in  point  of  ftict,  the  respondent  must  take  advantage  of  it  by 
pleading  in  bar.    Knight  t?.  The  Brig  AttUa,  Crabbe,  826. 

g  1788.  A  libel  bronght  before  the  rlsrht  of  action  is  perfected  must  be  dismissed,  if  duly 
excepted  to  on  that  ground,  though  such  right  becomes  perfected  during  the  progress  of  the 
suit.    The  Martha,  Bl.  &  How.,  151. 

^  1789.  Seamnn^s  libel  for  wagos  —  Notice  reqnired  to  render  his  statements  proof  of 
contents  of  shipping  articles.— If  a  seaman  ships  under  articles  at  Boston,  in  December, 
1B42,  and  at  New  Orleans  in  March.  1848,  and  leaves  the  ship  at  Bordeaux  in  June,  1843,  and 
in  his  libel  filed  against  the  vessel  in  the  United  States  circuit  court  for  wages  on  those  voy- 
ages he  *' prays  '*the  shipping  articles  may  be  produced  by  the  master  or  owner,"  that  is  not 
such  notice  or  requirement  as  will  render  his  statement  proof  of  their  contents.  The  Brig 
Osceola,  01c. ,  450. 

§  1790.  Libel  for  damage  to  cargo  ~  Libelant  cannot  claim  groaiid  of  complaint  not  set 
up  in  libel.—  In  case  of  damage  to  a  cargo,  where  the  libel  alleges  the  fault  of  the  master  to 
be,  first,  that  he  falsely  represented  his  vessel  to  be  tight,  staunch  and  seaworthy;  and  second, 
that  the  danger  resulted  from  the  master's  carelessness,  negligence  and  improper  conduct,  the 
lioelant  cannot  claim  another  specific  gronnd  of  complaint  not  set  up  in  the  libel,  as  that  the 
danger  was  caused  by  the  fault  of  the  master  in  not  putting  into  some  other  port  to  repair  his 
vessel  and  take  measures  to  preserve  his  cargo.    Soule  v,  Rodocanachi,  Newb.,  504, 
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§1791.  Libel  for  non-deliiery  of  cargo  — Jettison  — General  aTerage.— Where  a  libel 
alleged  a  shipment  of  cargu  under  a  bill  of  lading  and  its  non-delivery,  and  prayed  process 
s^gainst  the  vessel,  and  the  answer  set  up  a  jetlison,  rendered  necessary  by  a  peril  of  the  sea, 
and  this  defensive  allegation  was  sustained  by  the  court,  it  was  held  that  the  libelant  was  en- 
titled to  a  decree  for  the  contributory  share  of  general  average  due  from  the  vessel.  Dupont 
de  Nemours  V.  Vance,  10  How.,  162. 

§  1792.  Libel  for  salvage  —  Parties. —  In  a  libel  for  salvage  all  the  parties  should  be  in« 
8ert«;d  and  brought  before  the  court.     The  Schooner  Boston,  1  Sumn.,  83S. 

§  1793.  Lien  —  Allegation  showing  foreign  character  of  vessel,—  Where  a  libel  is  filed  to 
enforce  a  lien  under  the  general  maritime  law,  such  facts  must  be  set  forth  in  the  libel  which, 
if  proven,  would  satisfy  tiie  court  that  the  vessel  was  a  foreign  vessel  at  the  time  the  lien  at- 
tached.   The  Propeller  Charles  Mears,  Newb.,  197. 

8  1794. before  employment  of  vessel,  necessary  allegations.— Where  a  libel  is  filed 

to  enforce  a  lien  against  a  vessel  before  she  is  actually  employed  in  navigation,  the  libel  must 
show  that  the  vessel  is  of  the  size  and  build  fitted  for  maritime  employment,  and  that  her 
business  was  to  be  maritime  navigation  upon  the  lakes  or  high  seas.     Ibid, 

§  1795. domestic  vessels.—  Law  giving  lien  to  be  set  forth.— Where  a  libel  is  filed  to 

enforce  a  lien,  upon  a  domestic  vessel,  it  must  be  distinctly  set  forth  in  the  libel  by  what  mu- 
nicipal regulation  or  state  law  such  lien  is  conferred.     Ibid, 

§  1790.  In  a  libel  for  wages  Ihe  allegations  of  tlie  liiring,  voyage,  etc.,  should  be  drawn 
accurately  and  with  reasonable  certainty,  otherwise  it  may  be  excepted  to.  The  most  cor- 
rect course  is  to  state  the  facts,  etc.,  in  distinct  articles,  which  is  the  usual  course  in  admi- 
ralty proceedings.    Orne  t*.  Townsend,  4  Mason,  541. 

§  1797.  In  debt  for  the  double  value  under  section  8  of  the  embargo  act,  January  9, 180i^, 
chapter  8,  it  is  not  necessary  to  allege  the  particular  articles  which  compose  the  cargo,  nor 
that  the  owner  was  knowingly  concerned  in  the  illegal  voyage.  Cross  v.  United  States, 
1  Gall.,  26. 

g  1798.  Marine  tort  —  Each  separate  wrong  to  be  alleged. —  In  a  libel  for  a  marine  tort 
the  libelant  must  set  forth  in  a  distinct  allegation  each  separate  wrong  on  which  he  intends 
to  rely  and  for  which  he  claims  damages;  and  if  he  intends  to  rely  on  general  ill-treatment 
and  oppression  on  the  part  of  the  master  in  aggravation  of  damages,  it  must  be  propounded 
in  a  distinct  allegation  to  enable  the  master  to  take  issue  upon  it  in  his  answer.  Pettingili 
V,  Diusmore,  Da  v.,  208. 

§  1799.  Neglect  to  aver  ownership,  waiver  of. —  Where  a  libel  was  filed  for  non-delivery 
of  certain  goods  without  averring  that  the  libelant  was  the  owner,  and  the  answer  did  not 
contain  an  averment  that  he  was,  nor  did  it  except  to  the  libel  for  so  not  averring,  the  point 
that  the  libelant  was  not  the  owner  must  be  taken  as  having  been  waived.  Steamship  Ville 
de  Paris,  3  Ben.,  270. 

§  1800.  A  petition  in  admiralty  to  set  aside  a  sale  on  the  ground  of  fraud  must  set  forth 
the  facts  which  constitute  the  fraud.    The  Kaloolali,  1  Brown,  ^j. 

§  1801.  To  charge  earrier  with  loss  of  goods — In  personam  —  In  rem.— A  libel  in  per* 
sonam  for  the  loss  of  goods  shipped  in  a  certain  vessel  must  ciiarge  the  vessel  as  a  common 
carrier;  but  a  libel  in  rem  for  the  same  cause  of. action  need  not  so  charge;  but,  in  the  latter 
case,  it  must  be  shown  in  evidence  that  the  vessel  was  employed  as  a  common  carrier.  The 
Pacific,  Deady,  17. 

g  1802.  Tort  action  — Arermeat  of  contract  by  way  of  inducement.— In  a  libel  for  the 
destruction  of  a  boat  the  reciting  of  a  contract  of  towage  by  way  of  inducement  does  not 
transform  the  action  from  one  of  tort  to  one  upon  the  contract  of  towage.  The  Quickstep, 
9  Wall.,  665. 

«  §  1808.  Salvage  —  Contract  averred.—  A  clause  in  a  libel  alleging  it  to  be  "a  cause  of  con- 
tract, maritime  and  civil,  and  of  extra  services  rendered,"  will  not  prevent  a  claim  for  salvage 
If  the  general  scope  of  the  several  allegations  shows  that  the  services  rendered  were  such  as 
to  constitute  a  legal  foundation  for  such  a  claim.  Adams  v.  Bark  Island  City  and  Cargo,  1 
Cliff..  210. 

§  1804.  After  answer  and  replication  libelant  cannot  except  to  claimant's  right  to  con- 
test.—  After  an  answer  has  been  received  and  a  replication  filed  to  it,  and  the  cause  betn 
brought  to  a  hearing  on  the  merits,  a  libelant  cannot  be  allowed  to  interpose  an  exception 
that  the  claimant  had  no  legal  right  to  contest  the  case.  A  proper  allegation  sliould  have  been 
filed,  putting  that  fact  in  issue  preliminarily,  or  else  the  irregularity  will  be  regarded  as 
waived.    Thomas  v.  The  Steamboat  Kosciusko,*  U  N.  Y.  Leg.  Obs.,  38. 

§1805.  Libel  in  prize  — Necessary  allegations.- A  libel  in  prize  must  allege  generally 
the  fact  of  capture  as  prize  of  war  and  need  not  state  why  it  has  become  prize.  The  Andro- 
meda, 2  WaU.,  481. 
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§  1806.  Libel  for  wagr^s  —  Statement  of  aceonnt  unnecessary.— It  is  not  necessary  to  an- 
nex to  a  libel  for  wages  an  account  stating  the  rate  of  wages  and  the  precise  balance  due.  It 
is  sufficient  if  the  contract  is  stated  and  the  service  alleged  in  proper  foruL  Pratt  v.  Thomas, 
1  Ware.  427. 

§1807.  Libel  for  loan  to  be  paid  out  of  earnings  — Allegations.— Plaintiff  made  a 
written  agreement  with  the  owner  of  the  brig  Cadmus  to  sail  her  as  master,  and  also  loaned 
him  f '200,  a  stipulation  being  included  that  this  sum  should  be  paid  out  of  the  first  earuings 
of  the  vessel,  and  that  the  vessel  stood  accountable  to  plaintiff  for  this  sum  until  paid.  A 
libel  against  the  vessel,  to  enforce  payment  of  this  sum,  stated  the  facts  and  alleged  generally 
that  the  whole  of  said  sum  was  still  due  and  unpaid,  but  did  not  allege  that  ttiere  were  no 
earnings  out  of  which  the  sum  might  have  been  paid.  For  want  of  this  allegation  the  dis- 
trict court  dismissed  the  libel.  Held  by  the  circuit  court  on  appeal  that  the  general  allega- 
tion was  sufficient,  reversing  the  decree  of  the  district  court.  Brown  v.  The  Cadmus,*  2 
Painpy  564. 

§  1808.  Strictness  of  admiralty  rales  of  pleading. —  The  same  strictness  is  not  required 
in  admiralty  pleading  as  in  common-law  pleadings.     Ibid. 

§  1809.  Informations.— A  libel  in  admiralty  in  the  nature  of  an  information  need  not 
be  expressed  with  the  technical  nicety  of  an  indictment  at  common  law.  The  Samuel,  1 
Wheat.,  9. 

§  1810.  An  information  on  a  seizure  under  the  internal  revenue  laws  is  subject  to  the  same 
general  rules,  as  to  its  structure  and  amendment,  as  an  ordinary  libel.  It  may  contain  differ- 
ent causes  of  forfeiture,  and  the  government  cannot  be  compelled  to  elect  on  which  to  rely. 
If  it  be  ambiguous  or  wanting  in  plain  allegations  of  fact  the  court  will,  on  motion,  order  it 
to  be  reformed.     18,000  Gallons  Distilled  Spirits,*  5  Ben.,  4. 

§  1811.  A  libel  is  sufficient  if  it  follows  the  language  of  the  statute  which  inflicts  the  for- 
feiture. Exceptions  or  provisos  in  the  statute  are  matters  of  defense.  Two  Hundred  Chests 
of  Tea,  9  Wheat.,  480. 

§  1812.  When  a  libel  is  filed,  claiming  a  forfeiture  of  the  vessel  libeled,  and  the  facts  of 
the  case  do  not  authorize  the  forfeiture  alleged  in  the  libel,  but  show  an  offense  against  other 
provisions  of  the  same  law  under  which  the  forfeiture  is  asserted  to  have  arisen,  the  court 
will  dismiss  the  libel    United  States  v.  The  Hunter.  Pet.  C.  C,  10. 

§  181S.  An  information  for  a  forfeiture  of  a  vessel  need  not  be  more  technical  in  its  lan- 
guage than  an  indictment,  and  in  general  will  be  sufficient  if  it  sets  forth  the  offense  in  the 
words  of  the  statute  creating  it,  with  sufficient  certainty  as  to  the  time  and  place  of  its  com- 
mission.   The  Neurea,*  19  How.,  92. 

§  1814.  A  libel,  under  the  passenger  act  of  1847,  averring  that  the  master  took  on  board,  to 
carry  to  the  United  States,  a  certain  number  of  passengers ;  that  this  number  was  greater  than 
in  proportion  to  the  space  occupied  by  them,  viz.,  on  the  lower  deck  or  platform  one  passen- 
ger for  every  fourteen  clear  superficial  feet ;  that  he  brought  them  to  the  United  States,  and 
that  the  passengers  exceeded  the  number  which  could  be  lawfully  brou;;ht  to  the  number  of 
twenty  in  the  whole,  etc.,  is  a  sufficient  libel,  though  it  does  not  state  that  the  excess  of  pas- 
sengers was  carried  in  the  lower  deck  or  the  orlop  deck.     Ibid. 

§  1815.  In  a  count  in  a  libel  upon  the  fiftieth  section  of  the  collection  law  of  March  2,  1799, 
for  unloading  goods  without  a  permit,  it  is  not  necessary  to  state  the  time  and  place  of  the 
importation  nor  the  vessel  in  which  it  was  made,  but  it  is  sufficient  to  allege  that  they  were 
unknown  to  the  attorney.     Locke  v.  United  States,  7  Cr.,  339. 

§  1810.  In  a  libel  against  a  ship  for  failure  to  enter  goods  on  the  manifest  as  provided  in  the 
statutes  of  the  United  States  of  March  2,  1799,  and  July  18,  1866,  it  is  not  necessary  to  aver  a 
seizure  of  the  ship  within  the  district,  the  word  **  seized,"  as  used  in  such  statutes,  referring 
not  to  a  revenue  seizure,  but  to  the  seizure  under  process  of  court,  which  forms  part  of  every 
proceeding  in  rem  in  admiralty.     The  Steamer  Missouri.  3  Ben.,  508. 

§  1817.  In  a  libel  of  information  to  recover  a  penalty  of  a  st^am  tug  for  not  having  been 
inspected  under  the  act  of  February  23,  1871,  a  seizure  of  the  vessel  must  be  alleged  in  order 
to  give  the  court  jurisdiction.     The  Tug  Oconto,  5  Biss.,  460. 

^  1818.  A  libel  for  seizure  of  a  vessel  under  the  thirty-second  section  of  the  act  of  February 
18,  1793,  need  not  state  the  particular  trade  in  which  the  vessel  was  engaged  at  the  time  of 
the  seizure.  It  is  sufficient,  in  a  libel  of  this  kind,  if  the  case  is  brought  within  the  words  of 
the  act ;  and  technical  rules  of  pleading  are  not  so  much  regarded  iu  libels  of  this  description 
as  in  indictments  and  informations  at  common  law.  United  States  v.  Schooner  Paryntlia 
Davis,  1  Cliff.,  582. 

§  1819.  If  an  information  to  secure  the  forfeiture  of  a  vessel  sets  forth  a  proper  cause  of 
forfeiture  within  the  main  part  of  a  statute,  the  fact  that  it  does  not  allege  that  the  case  is 
not  within  the  proviso  will  not  prevent  the  operation  of  the  statute.    This  is  a  matter  of 
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defense  to  be  set  up  by  the  claimant,  if  he  relies  upon  it  as  exempting  him  from  the  operation 
of  the  main  cause  of  forfeiture  in  the  statute.     The  Mary  Merritt,*  2  Hiss.,  381. 

§  1820.  A  libel  under  act  of  March  ^,  1799,  which  prohibits  the  unloading  of  a  vessel  under 
certain  conditions  within  four  leagues  of  the  coast,  should  conform  to  the  words  of  the  stat- 
ute, and  not  charge  the  offense  as  committed  within,  four  leagues  of  a  collection  district,  as 
the  expressions  would  not  always  be  synonymous.  However,  a  decree  of  the  district  court 
will  not  be  reversed  in  the  circuit  court  for  this  inaccuracy,  but  an  amendment  will  be 
allowed.     The  Betsy,*  1  Mason,  854. 

§  1821.  When  an  act  of  congi'ess  requires  that  every  captain  of  a  vessel  in  a  certain  trade 
shall  deliver  to  the  collector  of  the  port  from  which  he  sailed  a  manifest,  a  libel  charging 
that  the  captain  sailed  from  two  ports,  and  did  not  deliver  manifests  to  the  collectors  of  those 
ports,  is  fatally  defective,  as  it  requires  more  than  the  law  requires.  The  Mary  Ann,*  8 
Wheat,  380. 

§  1822.  A  charge  that  the  manifest  required  by  law  was  not  delivered  before  the  vessel 
Bailed  is  good  on  demurrer,  and  the  question  does  not  arise  by  this  means  whether  the  charge 
would  be  disproved  by  producing;  a  libel  not  strictly  conformable  to  law.    llnd, 

§  1828.  The  ninth  section  of  the  act  of  congress  of  March  2,  1807,  as  to  vessels  carrying 
negroes,  comprehends  only  vessels  of  forty  tons*  burden  or  more,  and  a  libel  for  forfeiture 
of  a  vessel  under  this  section  must  allege  that  the  vessel  was  of  forty  tons  or  more.    Ibid. 

§  1824.  By  the  fifteenth  section  of  the  act  of  1799  a  ship  is  not  forfeited  for  unlading  goods 
without  a  permit  unless  they  are  of  the  value  of  f400,  and  counts  of  a  libel  alleging  goods  un- 
laden to  be  of  a  less  value  must  be  adjudged  insufficient.    The  Washington,*    7  Law  Rep.,  497. 

§  1825.  A  libel  for  forfeiture  for  violation  of  United  States  laws  should  set  out  a  seizure 
before  the  filing  of  such  libel.     United  States  v.  Steamboat  Cora,*  1  Dak.  T*y,  1. 

§  1826.  Before  there  can  be  a  libel  in  rem  for  forfeiture  there  must  be  a  seizure;  and  a  plea 
of  no  seizure  is  like  a  plea  of  not  guilty  to  an  indictment,  and  puts  in  issue  all  the  material 
allegations  of  the  libel.  If,  therefore,  upon  trial,  a  seizure  previous  to  filing  the  libel  does  not 
appear,  the  libel  is  not  sustained.    The  Schooner  Silver  Spring,  1  Spr.,  551. 

§  1827.  A  libel  under  the  navigation  laws  does  not  lie  unless  there  has  previously  been  a 
seizure  of  the  property,  and  therefore  an  allegation  of  such  seizure  in  the  libel  is  necessary  to 
give  the  court  jurisdiction.     Fideliter  v.  United  States,  1  Saw.,  153. 

g  1828.  Under  section  50  of  the  collection  act  of  March  2,  1799,  a  suit  to  enforce  forfeiture 
need  not  allege  that  the  goods  unladen  were  of  foreign  growth  or  manufacture  if  it  is  alleged 
that  they  were  brought  from  a  foreign  port ;  it  is  sufficient  to  allege  that  they  were  unladen 
in  the  collection  district  of  Oregon  without  alleging  that  they  were  unladen  in  the  United 
States,  since  the  court  will  take  judicial  notice  that  such  district  is  in  the  United  States;  and 
it  is  not  necessary  to  allege  that  the  goods  were  unladen  at  a  port ;  for  it  is  sufficient  if  they 
were  unladen  at  any  place  or  district  within  the  United  States.    The  Active,  Deady,  165. 

g  182S9.  A  libel  against  a  vessel  for  violating  the  embargo  laws  must  contain  a  substan- 
tial statement  of  the  offense,  and  it  must  be  made  with  reasonable  precision.  But,  inasmuch 
as  the  embargo  act  of  December,  1807,  prohibits  all  vessels,  whether  foreign  or  domestic, 
registered  or  coastmg  vessels,  from  sailing  to  any  foreign  port  or  place,  and  the  supplemental 
act  of  January,  1808,  annexes  the  penalty  of  forfeiture  to  any  vessel  which  violates  either 
act,  it  is  not  necessary  that  the  libel  should  set  forth  the  particular  character  of  the  vessel. 
United  States  v.  The  Schooner  Little  Charles,  1  Marsh.,  347. 

g  1880.  An  act  of  congress  declares  that  *'  no  person  shall  build,  fif,  equip,  load,  or  other- 
wise prepare,  any  ship  or  vessel,  etc.,  within  any  port  of  the  United  States,  nor  shall  cause 
any  ship  or  vessel  to  sail  from  any  port  of  the  United  States,  for  the  purpose  of  carrying  on 
any  trade  or  traffic  in  slaves,  to  any  foreign  country;"  and  it  declares  that  **if  any  ship  or 
vessel  shall  be  so  fitted  out  as  aforesaid,  or  shall  be  caused  to  sail  as  aforesaid,  such  ship  or 
vessel  shall  be  forfeited  to  the  United  States."  Held,  that  an  information  against  a  vessel 
which  charges  '*that  she  was  built,  fitted,  equipped,  loaded  or  otherwise  prepared,  etc.,  or 
caused  to  sail,*'  is  bad  for  uncertainty  as  to  which  of  the  several  offenses  is  charged.  The 
Case  of  the  Brig  Caroline,  1  Marsh.,  384. 

g  1881.  Cross-llbeU.— If  a  claimant  of  a  vessel  libeled  for  collision  wishes  to  recover 
damages  for  his  injury  he  should  file  a  cross-libel.    The  Dove.*  1  Otto,  381. 

g  1882.  A  libel  and  cross-libel  are  usually  tried  together  though  separate  decrees  are  en- 
tered. If  one  of  these  be  appealed  from  and  the  other  not,  the  question  in  the  latter  is  finally 
aettlecl,  but  the  rights  of  the  parties  in  the  former  are  not  at  all  affected ;  |nor  is  either  of 
them  estopped  from  setting  up  anything  warranted  by  the  pleadings,  by  the  decree  not  ap- 
pealed from.    Ibid, 

g  1888.  New  and  distinct  matters  not  included  in  the  original  libel  cannot  be  included  in 
the  cross-libel,  which  may  include  only  matters  auxiliary  to  the  cause  of  action  set  forth  in 
the  original  suit.    Ibid* 
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§  1884.  A  cross -libel  may  not  be  necessary  in  every  case  where  the  libeled  vessel  was  in- 
jured and  claims  damages,  but  it  may  be  questioned  whether  such  injury  should  not  appear 
in  the  answer.  At  any  rate  the  claim  cannot  be  made  for  the  first  time  on  appeal.  The  Sap- 
phire, 18  Wall.,  51. 

§  1835.  Respondents  in  admiralty  who  wish  to  file  a  cross4ibol  should  do  so  in  regular 
form,  and  not  file  an  answer  under  an  agreement  that  this  should  operate  as  a  cross-libeL 
Ward  V,  Chamberlain,  21  How.,  572. 

§  1886.  To  a  libel  against  a  common  carrier  for  failure  to  deliver  goods,  a  claim  for  freight 
cannot  be  set  up  as  a  defense ;  such  a  claim  can  only  be  ujsed  against  the  libelant  by  setting  it 
up  in  a  cross-libel.     Maxwell  v.  The  Powell,  1  Woods,  99. 

§  1837.  If  a  respondent  sets  up  a  deviation  from  the  contract  by  the  libelant  as  a  mere  de- 
fense to  a  libel  on  a  charter-party,  and  not  by  way  of  set-off  or  recoupment,  he  may  afterwards 
file  a  cross-libel  claiming  damages  for  misconduct  of  the  libelant  in  making  such  deviation. 
Nichols  V.  Tremlett,  1  Spr.,  361. 

§  1838.  No  general  doctrine  of  set-off  is  recognized  in  admiralty.  The  respondent  may  set 
off  damages  by  way  of  recoupment,  but  if  the  damage  be  greater  than  the  whole  freight, 
there  can  be  no  decree  agaiust  the  libelant  for  the  excess.  To  recover  damage  more  than 
the  amount  of  the  freight  the  respondent  must  bring  a  cross-libel;  but  he  cannot  do  this  if 
he  has  set  up  the  damage  by  way  of  recoupment.  He  must  elect  between  recoupment  and 
cross-libel.    Snow  v.  Carruth,  1  Spr.,  824. 


3.  Plea. 

« 

§  1889.  A  plea  to  the  Jurisdiction  must  be  interposed  by  the  defendant  in  person  and  on 
oath,  and  not  by  any  agent  or  attorney.    Teasdale  v.  The  Rambler,*  Bee,  9. 

§  1840.  Suit  prematurely  brought  —  Plea  in  abatement  proper.— A  claimant  or  respond- 
ent in  admiralty,  to  obtain  judgment  on  the  ground  that  the  action  was  prematurely  brought, 
must  raise  the  point  by  plea  in  abatement.  Otherwise  the  action  will  not  be  dismissed  for 
this  reason,  if  the  right  is  perfected  before  final  hearing.     The  Isaac  Newton,  Abb.  Adm.,  11. 

g  1841.  Pendency  of  another  suit. —  An  objection  grounded  on  the  pendency  of  another 
suit  for  the  same  cause  of  action  is  preliminary  in  its  character,  and  should  be  taken  in  ad- 
miralty by  a  special  plea  in  the  nature  of  a  plea  in  abatement,  known  as  a  dilatory  or  declina- 
tory exception.    Certain  Logs  of  Mahogany,  2  Sumn.,  589. 

§  1842.  A  plea  to  a  libel  that  it  shows  no  cause  of  action,  or,  if  it  does,  that  the  remedy 
is  in  a  court  of  common  law,  amounts  to  a  demurrer,  and  will  be  overruled.  The  Sea  Gull, 
Chase's  Dec.,  145. 

§  1 848.  Salvage  —  Replevin  suit  pending  —  Plea  in  abatement.—  It  cannot  be  pleaded  in 
abatement  to  a  libel  in  rem  for  salvage  that  a  replevin  suit  is  pending  in  a  court  of  law 
brought  by  the  owner  of  the  salved  property  against  the  salvor  to  recover  possession,  in  which 
replevin  suit  the  validity  of  the  salvor's  lien  may  be  determined.  A  Raft  of  Spars,  Abb. 
Adm.,  291. 

§  1844.  The  non-joinder  of  proper  respondents  in  an  action  in  personam  can  be  taken  ad- 
vantage of  only  by  plea  in  abatement.    Reed  v.  Hussey,  Bl.  &  How.,  525. 

§  1845.  Plea  to  jurisdiction. —  Where  no  want  of  jurisdiction  appears  on  the  libel,  but  a 
plea  to  the  jurisdiction  is  put  in,  and  the  case  heard  on  that  question  alone,  the  plea  will  be 
overruled.    Knight  v.  The  Brig  Attila,  Crabbe,  826. 


4.  Ansvjer, 

Summary — Plea,  clearnesa  hut  not  excessive  formality  required^  %  1846. —  Plea  of  formjer  ad* 

I  judication,  §  1847. 

§  1840.  Pleas  or  exceptions  in  admiralty  must  set  out  the  matter  of  defense  clearly,  but 
excessive  formality  is  not  required.    The  Navarro,  g§  1848-49. 

§  1847.  A  plea  setting  up  a  former  adjudication  is  good,  though  the  former  suit  was  in 
personam  and  the  pending  suit  in  rem.    Ibid, 

[Notes,—  See  g§  1850-1908.] 
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ANSWER.  §§"1848, 1849. 

THE  SCHOONER  NAVARRO. 
(District  Court  for  New  York:  Olcott.  127-129.     1845.) 

• 

Opinion  by  Betts,  J. 

Statement  of  Facts. —  Tliis  is  a  cross-action,  in  rem^  on  a  charter-part}^,  on 
which  the  claimants  heretofore  brought  suit  against  the  libelant  and  had  a 
decree  in  their  favor  in  this  court.  The  vessel  was  chartered  to  the  libelant  on 
a  vovage  from  La  Guyana  to  a  plantation  about  twenty  miles  to  the  wind- 
ward, from  thence  to*  La  Guyana  and  Puerto  Cabello,  with  the  privilege  of 
going  to  Maracaibo  for  a  cargo. 

The  libel  charges  that  the  vessel  proceeded  only  to  the  port  of  Maracaibo, 
at  the  head  of  the  lake,  and  no  suflBcient  cargo  being  found  for  her  there,  the 
master  was  requested  to  proceed  up  Lake  Maracaibo  to  other  ports,  where 
cargo  would  be  found,  which  he  refused  to  do;  and  it  avers  that  the  usage  in 
that  trade  is  for  vessels  chartered  to  Maracaibo  to  go  up  the  lake  for  cargo 
when  required,  without  mention  of  such  obligation  in  the  charter. 

Damages  are  demanded  against  the  vessel  because  of  the  non-performance 
of  such  implied  contract  by  the  master.  The  claimants,  by  way  of  exception, 
set  up  the  former  action  and  the  decree  of  the  court  therein  in  bar  of  this  suit, 
and  aver  that  the  same  matters  sought  to  be  drawn  in  controversy  in  this 
cause  have  been  adjudicated  and  decreed  by  this  court  between  the  libelant 
and  the  claimants  herein,  and  pray  that  the  libel  be  dismissed. 

§  1848.  Pleas  or  exceptions  in  admiralty/  must  set  forth  the  matter  of  de- 
fense dearly^  hut  excessive  formality  is  not  required. 

The  libelant  by  an  exceptive  allegation  takes  issue  in  law  upon  the  suffi- 
ciency of  the  bar.  The  alleged  insufficiencies  of  the  bar  might,  most  of  them, 
be  grounds  of  special  demurrer  at  law ;  such  as  that  the  averments  are  not 
positive,  but  are  merely  by  way  of  recital;  the  want  of  certainty  as  to  the 
identity  of  the  subject-matter  of  the  two  suits;  the  want  of  proper,  form  and 
verification  of  the  plea,  etc. 

Others  are  inappropriate  to  this  court,  as  that  the  parties  are  not  nomina- 
tivdy  the  same  in  the  proceedings  in  both  cases,  this  being  in  rem,  the  former 
in  personam;  that  the  issue  tendered  by  the  plea  is  partly  in  pais  and  in  part 
to  this  court  (Betts'  Adm.  Pr.,  48),  and  that  the  particulars  of  the  former 
action  are  not  alleged  in  the  plea.  The  general  principle  governing  pleas  or 
exceptions  in  admiralty  practice  is  that  they  muSt  set  forth  the  matter  of  de- 
fense in  perspicuous  and  definite  terms,  and  it  is  in  no  way  necessary  they 
should  embody  the  formalities  which  obtain  in  common-law  pleas,  or  even 
those  used  in  chancery.  2  Browne's  Civ.  &  Ad.,  110;  Dunlap,  196, 197;  Betts' 
Admiralty  Practice,  48. 

The  gist  of  the  plea  is  that  the  present  claimants  brought  their  action  on 
this  charter-party  against  the  libelant,  averring  full  performance  of  its  engage- 
ments on  their  part;  that  the  libelant  contested  the  action,  and  the  court  on 
the  pleadings  and  proofs  decreed  in  favor  of  the  claimants,  and  that  the  libel- 
ant now  seeks  to  bring  the  same  matters  in  controversy  in  this  suit. 

§  1849.  A  plea  setting  up  a  former  adjudication  is  goody  though  the  former 
suit  was  in  personam,  and  the  pending  suit  in  rem,. 

The  defense  is  sufficient  in  its  material  point  —  the  identity  of  the  cause  of 
action  in  this  and  the  former  suit.  The  substitution  in  this  of  the  vessel  for 
the  owners  does  not  constitute  a  distinct  cause  of  action.  The  vessel  being 
chargeable  in  admiralty  with  the  responsibilities  of  her  owners  takes  also  all 
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their  legal  privileges  and  exemptions  in  respect  to  the  charter-party,  and  it  is 
substantially  sufficient  in  its  frame,  it  not  being  necessary  to  the  validity  of 
the  bar  that  more  of  the  former  pleadings  be  rehearsed  than  is  here  set  forth. 
To  do  so  would  load  the  files  to  no  useful  end,  and  the  rules  of  court  inhibit 
all  useless  prolixities  in  referring  to  antecedent  pleadings  in  a  cause,  with  a 
view  to  bring  a  point  under  the  consideration  of  the  court  which  may  be  ma- 
terial in  a  new  proceeding.     Rule  7. 

The  exception  to  the  plea  is  accordingly  overruled,  with  costs,  with  leave  to 
the  libelant  to  reply  to  the  plea  within  ten  days. 

Ordered  and  adjudged  that  the  exception  filed  by  the  libelant  to  the  plea  of 
the  respondents  of  a  former  trial  and  decree  upon  the  subject-matter  of  the 
suit  be  overruled,  with  costs  to  be  taxed,  the  libel  of  the  libelant  be  decreed 
barred  and  be  dismissed,  with  costs  to  be  taxed,  unless  the  libelant  shall  elect 
to  reply  to  said  plea,  and  in  that  case  that  he  have  leave  to  file  a  replication 
thereto  within  ten  days,  on  payment  of  the  costs  created  by  such  exception  to 
be  taxed. 

§  1850.  General  requirements  of.—  An  answer  in  admiralty  must  tnXij  and  explicit! j  an- 
swer the  several  articles  of  the  libel,  either  denying  them  or  confessing  and  avoiding.  United 
States  V.  Propeller  Sun,*  10  Am.  L.  Reg.,  277. 

§  1851.  The  authorities  are  unanimous  that  an  answer  in  admiralty  should  be  full,  explicit 
and  distinct  to  each  separate  article  and  allegation  of  the  libel ;  and  if  the  answer  sets  up  that 
the  vessel  of  the  libelants  lay  in  an  improper  place  and  in  an  improper  manner,  the  answer 
should  show  the  facts  leading  to  such  conclusions.    Commander-in-Chief,  1  WalL,  43. 

§  1853.  In  admiralty  the  answer  must  either  deny  the  articles  of  the  libel,  or  confess  and 
avoid  them  by  a  proper  allegation  of  facts.    The  Propeller  Sun,  1  Bias.,  873. 

§  1858.  An  answer  to  a  libel  in  admiralty  should  meet  each  material  allegation  of  the  libel 
with  an  admission,  a  denial  or  defense.    The  Schooner  Boston,  1  Sunin.,  328. 

§  1854.  Proof  must  correspond  vrith  allegation.— In  admiralty  the  facts  as  proved  must 
correspond  with  the  facts  as  alleged  in  the  answer  in  order  to  give  the  party  setting  them  up 
the  benefit  of  them.    The  Washington  Irving,  Abb.  Adm.,  336. 

§  1855.  — -  surprise. —  The  libelants  must  recover  on  the  allegations  in  their  libel,  and  the 
respondents  rely  exclusively  on  the  grounds  they  have  selected  in  their  answer,  in  order  to 
prevent  surprise.    Campbell  v.  Steamer  Uncle  Sam,  McAl.,  77. 

§  1856.  An  answer  which  neither  admits  nor  denies  a  material  averment  in  the  libel  is 
insufficient,  and  may  be  excepted  to  on  that  ground.     The  Elizabeth  Frith,  Bl.  &  How.,  195. 

§  1857.  Impertinent  and  irrelevant  allegations  in  an  answer  will  be  stricken  out  on 
motion.     The  Gustavia,  BI.  &  How.,  189. 

§  1858^  Particular  matters  of  defense.—  When  the  respondent  wishes  to  avail  himself  of 
any  particular  matter  of  defense  he  must  present  it  with  proper  averments  in  bis  answer,  or 
by  plea.     The  William  Harris,  1  Wffe,  367. 

§  1859.  Only  issue  raised  con  be  considered. —  The  issue  raised  by  the  libel  and  answer  in 
admiralty  is  the  only  point  which  can  be  considered  by  the  court.  McKinlay  v.  Morrish,  21 
How.,  843. 

§  1860.  Teriflcation. —  An  answer  to  a  libel  in  admiralty  should  be  sworn  to  by  the  re- 
spondent, but  the  libel  need  not  be.     Coffin  v.  Jenkins,  3  Story,  108. 

§  1861.  Neglect  to  file  answer.— In  admiralty  a  deliberate  omission  to  ffie  an  answer  must 
be  taken  as  an  absolute  waiver  of  the  right  to  do  so.  Ferryboats  Roslyn  and  Midland,  9  Ben., 
119. 

§  1862.  Pendency  of  motion  ns  excuse  for  failure  to  answer. —  In  admiralty  the  pend- 
ency of  a  motion  to  test  the  validity  of  a  levy  by  the  marshal  does  not  excuse  failure  to  an- 
swer to  the  merits.     Ibid. 

^  1868.  Agreement  to  nrbitrate  dispenses  with  answer.— An  agreement  to  refer  to  arbi- 
trators takes  away  the  necessity  for  an  answer,  and  not  until  the  rule  to  refer  is  set  aside  is 
an  answer  necessary  or  proper.     The  Nineveh,  1  Low.,  400. 

§  1864.  One  part  of  answer  inconsistent  with  another.—  Where  an  answer  is  not  excepted 
to,  and  one  part  is  inconsistent  with  another,  the  court  must  accept  as  true  the  allegation 
most  adverse  to  the  claimant.     The  Bark  Gibers,  3  Ben.,  148. 

§  1865.  Amended  answer  inconsistent  with  original  answer.— -In  admiralty  where  an 
amended  answer,  inconsistent  with  the  original  answer,  and  susceptible  of  easy  proof,  but 
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not  satisfactorily  proved,  was  set  up,  the  coart  held  that  the  defense  was  not  established. 
The  Mabey  and  Cooper,  14  Wall.,  204. 

§  1866.  Matter  of  abatement  in  answer.— The  practice  of  courts  of  admiralty  admits  mat- 
ter of  abatement  to  be  set  up  in  the  answer,  but  the  answer  must  in  such  case  demand  the 
same  judgment,  and  be  subject  to  the  same  rules,  as  if  a  formal  dilatory  plea  had  been  em- 
ployed.   Reed  v.  Hussey,  Bl.  &  How.,  525. 

§  1S67.  Answer  not  filed  until  bail  is  perfected.— When  a  respondent  has  been  arrested 
in  a  suit  in  personam  in  admiralty,  the  answer  is  not  filed,  within  the  meaning  of  the  eight- 
eenth rule,  until  bail  is  perfected.    Thomas  v.  Gray,  Bl.  &  How.,  493. 

§  1868.  Teriflcation  — Special  interrogatories.—  In  causes  on  the  instance  side  of  the  ad- 
miralty court,  the  answer  of  the  claimant  should  be  verified  by  oath;  and  in  a  suit  for  wages 
the  libelant  may  compel  the  adverse  party  to  answer  special  interrogatories.  Gammell  v. 
Skinner,  2  Gall.,  45. 

i$  1869.  Claim  to  property.— The  first  step  in  a  defense  in  a  proceeding  in  rem  in 
instance  canses,  in  courts  exercising  admiralty  jurisdiction,  is  to  interpose  a  claim  to  the 
property  libeled.  This  claim  should  be  made  by  the  owner  or  by  his  agent,  or  by  the  agent  of 
a  foreign  government  whose  subjects  are  interested  in  the  property  in  question;  should  state 
the  facts  showing  the  right  of  the  party  to  the  property  in  a  direct  and  issuable  form,  alleging 
a  true  and  bona  fide  interest,  and  that  no  otner  person  is  the  owner  thereof;  and  should  be 
verified  by  the  oath  of  the  party  or  his  agent  or  consignee ;  and  if  verified  by  the  oath  of  agent 
or  consignee,  there  must  be  an  oath  that  such  agent  or  consignee  is  authorized  by  the  owner 
to  verify ;  or  if  the  property  be,  at  the  time  of  the  arrest,  in  the  possession  of  the  master  of  a 
ship,  that  he  is  a  lawful  bailee  thereof  for  the  owner.  Steamer  Spark  v.  Leo  Choi  Chum,  1 
Saw..  7ia 

§  1870.  Libel  cannot  be  met  by  general  issne. — A  libel  or  information,  or  libel  of  informa- 
tion, cannot  be  met  by  the  general  issue,  but  the  defendant  should  answer  each  articulation 
of  the  libel ;  the  technical  conclusion  should  be  a  mere  prayer  for  restitution.  When  an  alle- 
gation in  the  libel  must  be  met  by  sworn  matter,  the  form  should  be,  not  that  the  claimant 
** denies"  or  ''believes,"  but  that  **  it  is  or  is  not  true;"  and,  if  he  has  no  direct  knowledge, 
h^  may  state  in  his  oath  that  they  are  true  according  to  his  information  and  belief.  The 
United  States  v.  Twenty-five  Barrels  of  Alcohol,*  10  Int.  Rev.  Rec,  17. 

§  1871.  Foreign  attachment  — Garnishee's  right  to  answer.— The  process  of  foreign  at- 
tckchment  is  governed  primarily  by  the  rules  of  the  supreme  court.  It  is  not  borrowed  from 
the  custom  of  London  or  the  local  laws  of  the  states.  Its  rules  give  the  garnishee  a  right  to 
answer.  If  he  fails  to  answer,  the  libelant  may  proceed  to  execution  if  he  can  prove  his  libel. 
If  a  disclosure  is  indispensable  to  give  the  libelant  evidence,  he  may  compel  answer.  After 
execution  the  garnishee  has  no  right  to  answer  the  libeL  Possibly  he  might  be  allowed  to 
appear  upon  terms  and  show  matter  in  discharge.  After  default  the  court  may,  in  its  discre- 
tion, allow  answer  upon  terms.     Shorey  v.  Rennell  &  Kimball,  Garnishee,  1  Spr.,  418. 

§  1872.  Where  an  answer  admits  that  a  bill  of  lading  was  signed  for  the  ship  the  au- 
thority of  the  agents  who  signed  it  is  admitted  also.    The  Steamer  Saragossa,  3  Ben.,  544. 

g  187S.  Joint  tort—  Separate  answers  liberally  construed.-  Where,  in  an  action  against 
two  parties  for  a  joint  tort,  the  respondents  put  in  separate  answers,  each  respondent  uju&t 
rely  for  his  defense  upon  his  own  answer  and  the  proofs,  without  reference  to  the  answer  of 
the  other  respondent ;  but,  unless  the  answers  are  excepted  to  by  the  libelant,  for  insufiiciency 
or  uncertainty,  they  will  be  liberally  construed.    Gardner  r\  Bibbius,  Bl.  &  How.,  356. 

§  1874.  Technical  exactness  not  required.— While  technical  exactness  is  not  required  in 
admiralty  pleading,  the  lit>elant  must  set  forth  in  distinct  allegations  each  substantive  wrong, 
such  as  separate  and  independent  assaults,  upon  which  he  relies.  If  a  master  wishes  to  jus- 
tify punishment  by  proof  of  libelant's  habitual  sloth,  or  show  it  in  mitigation,  it  must  be  set 
out  in  a  distinct  allegation  in  the  answer.     Pettingill  v.  Dinsmore,*  0  Law  Rep.,  253. 

§  1875.  Statute  of  limitations  must  be  pleaded.— A  respondent  in  admiralty  cannot  avail 
himself  of  the  statute  of  limitations  unless  he  pleads  it.     Brown  v.  Jones,  2  Gall.,  476. 

g  ism, ^leness. —  If  a  respondent  to  a  libel  intends  to  rely  on  staleness  it  should  be 

regularly  pleaded,  for  in  admiralty  a  defense  that  does  not  meet  the  merits  cannot  be  used 
unless  notice  thereof  is  given  by  a  plea  or  distinct  allegation  in  the  answer.  The  Flatina,*  21 
Law  Rep.,  897. 

^1877.  Misconduct,  particular  facts  mast  be  pleaded.— If  misconduct  is  intended  to  be 
pleaded  as  a  cause  of  forfeiture  or  diminution  of  wages,  the  particulars  of  the  alleged  neglect 
and  mismanagement  should  be  stated,  with  circumstances  of  time  and  place.  The  Pioneer, 
Deady.  5(5. 

§  1878.  Justification  of  charge  in  libel.— An  answer  in  admiralty  should  be  positive  in  its 
terms.  If  it  seek  to  justify  the  charge  in  tho  libel  the  charge  should  be  admitted,  and  not 
stated  hypothetically.    Treadwell  v,  Joseph,*  1  Sunin.»  590. 

7W 
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§  1879.  A  charge  in  the  libel  that  respondent  compelled  libelant,  a  seaman,  to  scrape  the 
masts  for  an  excessive  length  of  time,  in  rough  weather,  is  not  justified  by  an  answer  that 
scraping  the  mast  was  a  part  of  the  ship's  duty,  which  libelant  was  bound  to  perform,  as  it 
does  not  show  tliat  such  length  of  time  is  proper  or  necessary.  If  this  were  intended  to  be 
justified  as  a  punishment  the  fact  should  be  expressly  so  stated,  and  also  the  cause  for  which 
ic  was  inflicted.     Ibid, 

§  1880.  Payment  in  fall  and  release  — Date  of  release  need  not  be  arerred. — An  answer 
to  a  libel  for  wages,  setting  up  payment  in  full  and  a  release  under  seal  executed  by  libel- 
ont,  is  sufficient,  without  any  averment  as  to  the  date  of  release,  time  of  making  or  consider- 
ation, the  payment  being  a  bar  to  the  suit,  and  the  release  being  merely  evidence  thereof. 
The  Western  Metropolis,*  2  Ben.,  212. 

§  ISSl.  Admission  of  receipt  as  admission  of  agreement. —  Where  a  libel  averred  that  by 
agreement  between  libelant  and  respondent  the  vessel,  for  $100  additional  compensation,  was 
to  go  to  a  port  not  stipulated  in  the  charter-party  and  take  in  cargo;  that  the  vessel  took  the 
extra  voyage,  and  that  the  $100  was  paid  by  the  agent  of  libelant  to  the  agent  of  the  respond- 
ent, and  a  receipt  therefor  given,  an  admission  in  the  answer  of  the  receipt  and  the  payment 
of  the  money  would  be  a  sufficient,  though  informal,  admission  of  the  whole  agreement,  and 
an  exception  for  insufficiency  on  that  ground  would  ba  overruled.  Tlie  Brig  Aldebaran,* 
Olc,  130. 

§  1882.  The  answer  need  not  respond  to  mere  narrative  statements  not  made  the  ground 
of  a  demand  for  relief.     Ibid. 

^  1S83.  Admitting  agreement  and  performance  thereof.— An  answer  admitting  an  agree- 
ment as  charged  in  the  bill,  and  performance  thereof,  need  not  go  further  and  state  specifically 
that  the  performance  was  in  pursuance  of  the  agreement.    Ibid, 

g  1884.  Libel  for  wages  — Ansnersetting  up  miscond  net.— When  a  libel  for  wages  showed 
that  libelant  had  been  hired  by  the  month,  and  was  suing  for  several  months^  wages,  a  state- 
ment in  thn  answer  that  he  was.discharged  because  he,  by  mismanagement  and  neglect,  had 
caused  great  damage  to  the  machinery  of  the  boat,  is  impertinent,  and  an  exception  on  that 
ground  will  be  allowed.     The  Pioneer,*  Dea'dy,  58. 

§1885.  mntinons  conduct,  incompetence. —  An  averment  in  the  answer  that  the 

wages  were  forfeited  by  reason  of  mutinous  conduct,  incompetence  and  malicious  mischief, 
causing  damage,  is  wholly  insufficient;  first,  because  it  is  too  vague  and  indefinite;  and  also 
because  the  hiring,  being  by  the  month,  the  misconduct  of  one  month  is  overlooked  or  waived 
by  retention  in  the  employment  after  an  opportunity  for  discharge,  and  wages  earned  one 
month  are  not  forfeited  by  misconduct  another.     Ibid, 

§  188G. answer  setting  up  garnishment  by  claimant.—  An  averment  in  an  answer  to 

a  libel  for  wages,  that  part  of  the  amount  due  has  been  garnished  by  the  present  claimant 
and  owner  of  the  vessel  in  the  hands  of  the  last  owner  in  a  suit  against  libelant,  is  insufficient 
without  an  averment  that  libelant  has  been  served  with  process  in  that  suit.     Ibid. 

§  1887.  In  rem  for  wages  —  Answer  may  bar  the  action.— Although,  in  an  action  in  rem 
for  wages,  a  warrant  is  issued  under  a  certificate  of  sufficient  cause  of  complaint  for  admiralty 
process,  conformably  to  the  statute  (Act  of  July  20,  1790;  1  U.  S.  Stat,  at  Large,  133),  yet  the 
owner  of  the  vessel  may  intervene  by  answer,  and  bar  the  action  by  proving  that  the  libel- 
ant had  no  right  to  sue.    The  Warrington,  BL  &  How.,  335. 

§  1888.  Suit  for'phjrsician's  bill  —  Answer  that  vessel  was  supplied  with  medicine  chest 
An  answer  averring  in  general  terms  that  a  vessel  was  supplied  with  a  medicine  chest  accord- 
ing to  law  is  not  of  itself  sufficient  evidence  to  discharge  a  master  from  his  liability  for  a 
physician's  bill  for  attendance  upon  a  sick  seaman.     Freeman  v.  Baker,  Bl.  &  How.,  872. 

§1889.  .Libel  by  bottomry  holder— Answers  by  owner  and  mortgagee  claiming  pro- 
ceeds.—  When  the  owner  and  mortgagee  of  a  ship  both  appear  and  file  answers  to  the  libel 
of  a  bottomry  holder,  ic  is  competent  for  each  to  claim  in  his  answer  or  by  separate  petition 
that  the  proceeds  of  the  vessel,  after  satisfaction  of  the  bottomry  security,  be  paid  to  him. 
The  Ship  Panama,  Olc,  343. 

§  1890.  Forfeitnre  for  miscondnct.— There  can  be  no  specific  forfeiture  or  deduction  for 
misconduct  which  is  not  specially  charged  iu  the  answep.     Hart  v.  The  Otis,  Crabbe,  53. 

§  1891.  Libel  by  material-man  —  Answer  need  not  deny  that  articles  were  necessaries.— 
Whether  supplies  furnished  to  a  vessel  are  necessary  is  a  conclusion  of  law,  and  the  claim- 
ant in  answer  to  a  libel  by  a  material-man  is  not  required  to  either  admit  or  deny  that  the 
articles  furnished  were  necessaries.    The  Gustavia,  Bl.  &  How.,  189. 

g  1892.  An  averment  in  a  libel  by  a  seaman  for  wages  who  has  signed  articles  for  a  voy- 
age from  New  York  to  Pernambuco,  thence  to  a  port  in  Europe  and  back  to  the  United  States, 
is  sufficiently  supported,  in  case  the  master  or  owner  does  not  produce  the  articles  on  trial,  by 
proof  that  the  agreement  was  that  the  first  terminus  was  some  port  in  South  America  not 
designated.    Piehl  v,  Balchen,  Olc.^  24. 
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§  1893.  Jnstlflcation  bj  master  for  pnnishing  seamen.— When  a  master  is  prosecuted  in 
admiralty  for  punishing  a  seaman,  he  may  be  permitted,  in  justification  or  in  niitigation  of 
damage,  to  show  that  the  seaman  was  habitually  careless,  disobedient  or  negligent.  But  in 
order  to  be  admitted  to  this  defense,  he  must  set  forth  such  habitual  piisconduct  in  a  defen- 
sive allegation  in  his  answer,  in  oi*der  that  the  libelant  may  be  enabled  to  meet  the  charge  by 
counter-evidence.     Pettingill  v.  Dinsmore,  Da  v.,  208. 

^  1894.  Claim  of  extra  wagres  for  short  allowance  of  proyisions  —  Where  a  libel  claims 
extra  wages  in  satisfaction  of  a  short  allowance  of  provisions,  under  the  ninth  section  of  the 
act  of  July  20,  1790  (1  U.  S.  Stats,  at  Large,  135),  the  answer  must  set  forth  precisely  whether 
the  vessel  shipped  the  quantity  and  quality  of  provisions  required  by  the  statute,  or  an  ex- 
ception will  lie  for  insufficiency.     The  Elizabeth  Frith,  Bl.  &  How.,  193. 

^  189o.  Defense  for  discharging  seaman  in  foreign  port.— A  discharge  of  a  seaman  in  a 
foreign  port  can  be  ordered  by  the  consul  only  with  the  seaman's  consent,  and  to  prove  such 
discharge  as  a  defense  the  consent  of  the  seaman  must  be  shown  by  the  party  relying  upon 
the  discharge.    The  Atlantic,  Abb.  Adm.,  451. 

§  1896.  In  a  prize  case  tlie  defense  should  set  out  specifically  the  owner  of  the  vessel,  the 
place  of  her  outfit  and  the  course  of  her  trade  or  employment.  The  Hannah  M.  Johnson, 
Bl.  Pr.  Cas.,  2. 

^1897.  All  the  answer  that  is  required  in  a  prize  case  is  a  brief  assertion  that  the  property 
eeized  is  not  liable  to  condemnation  and  forfeiture.    The  Lynchburg.  Bl.  Pr.  Cas.,  8. 

g  1898.  Answer  to  salt  by  earrler  for  freight— If  a  suit  is  brought  by  a  carrier  for  freight 
the  respondent  may  set  up  in  answer  damage  to  the  goods,  and  if  the  damage  is  proved  to  be 
by  fault  of  the  carrier  and  to  exceed  the  amount  of  the  freight  the  libel  will  be  dismissed. 
Bearse  v.  Ropes,  1  Spr.,  381. 

§  1899.  *' Contrary  to  shipping  articles/'  meaning  of  in  answer  sotting  up  desertion  of 
seaman. —  An  allegation  in  an  answer  to  a  libel  for  wages,  that  the  libelant  left  **  contrary  to 
the  shipping  articles,"  will  be  taken  to  mean  contrary  to  t)he  usual  articles,  and  under  it  proof 
of  leaving  contrary  to  special  and  peculiar  articles  cannot  be  set  up,  but  if  relied  upon 
should  be  specifically  averred  in  the  answer.     Heard  t;.  Rogers,  1  Spr.,  556. 

§  1900.  In  order  to  bar  a  claim  for  salrage  a  distinct  agreement  must  be  alleged  and 
proved  between  the  parties  for  a  given  sum,  and  sdch  a  contract  will  not  be  implied  from  the 
fact  that  the  relief  was  undertaken  at  the  request  of  the  vcssePs  owners.  Adams  v.  Bark 
Island  City  and  Cargo,  1  Cliff.,  210. 

§  1901.  Set-off  no  defense  to  tort  action. —  A  set-off,  being  a  right  or  title  founded  on  con- 
tract, is  no  defense  to  a  libel  founded  on  a  tort,  although  when  loss  of  service  of  a  minor  is 
the  gist  of  the  tort  advances  to  him  may  be  taken  into  consideration.  The  Platina,*  21  Law 
Rep.,  897. 

§  1903.  Answer  as  eyldence. —  The  answer  of  the  respondent  upon  oath  in  reply  to  inter- 
rogatories does  not,  in  the  admiralty,  constitute  positive  evidence  in  his  own  favor.  Its  true 
effect  is,  either  to  furnish  evidence  for  the  other  party,  or,  in  a  case  doubtful  in  point  of  proof, 
to  turn  the  scale  in  favor  of  the  respondent.    Cushman  v,  Ryan,  1  Story,  91. 

§  1908.  The  rule  of  courts  of  equity  as  to  overcoming  the  denial  in  the  answer  by  two  wit- 
nesses, etc.,  does  not  apply  in  courts  of  admiralty.  Sherwood  v.  Hall,  8  Sumn.,  137  r  Steam- 
boat H.  D.  Bacon,  Newb.,  274. 

%  1904.  In  an  action  in  j'em  for  a  collision,  the  answer  of  the  owners  of  the  colliding  vessel, 
admitting  facts  to  their  prejudice,  will  prevail  in  favor  of  the  libelants  against  the  testimony 
of  the  pilot  of  the  vessel  to  the  contrary.     The  Santa  Clans,  01c. ,  428. 

§  1905.  InsofBciency. —  In  admiralty,  if  the  libelant  wishes  to  object  to  the  answer  as  in- 
safficient,  h^  must  do  so  before  the  taking  of  testimony.    The  Rocket,  1  Biss.,  854. 

§  1906.  In  admiralty,  as  in  equity,  if  the  answer  of  the  respondent  is  not  full,  explicit  and 
distinct  aa  to  each  separate  allegation  of  the  libel,  exceptions  to  the  answer  for  insufficiency 
will  be  allowed ;  and  the  respondent  must  make  a  further  and  better  answer.  An  answer  in 
admiralty  may  be  excepted  to  as  impertinent  if  a  defensive  allegation,  not  responsive  to  any 
allegation  of  the  libel,  is  blended  with  a  response  to  an  allegation  of  the  libel.  Such  a  defen- 
sive allegation  should  be  separately  stated  in  an  article  framed  after  the  manner  of  an  article 
in  a  libel.  When  an  answer  is  responsive  to  the  allegations  of  the  bill,  but  is  not  sufficient  to 
constitute  a  defense,  exceptions  to  it  should  be  for  impertinence  and  not  for  insufficiency. 
The  CaUfomia,  1  Saw.,  468. 
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gg  1907-1919.  PLKADINO.— ADMISSIONS. 

5.  Replication  and  Supplemental  Pleadings. 

§  1907.  Replication  necessary  to  pat  in  Issae  trnth  of  answer.— A  replication  is  neces- 
sary in  admiralty  pleadings,  as  in  equity,  to  put  in  issue  the  truth  of  the  answer,  and  if  a 
cause  be  set  down  for  hearing  without  such  replication,  the  answer  will  be  taken  as  true. 
The  Mary  Jane,*  Bl.  &  How.,  890. 

g  1908.  A  special  replication  by  the  libelant  nnder  oath  is  not  admissible,  unless  it  be 
demanded  by  the  respondent  or  ordered  by  the  court,  and  then  it  is  in  the  nature  of  a  cross- 
bill or  reconventio  of  the  civil  law.    Coffin  v.  Jenkins,  3  Story,  108. 

§$  1909.  An  answer  need  not  be  nnder  oath  nnless  required  by  a  sworn  libel ;  and  if  an 
answer  is  not  under  oath  no  replication,  or  notice  in  place  of  a  replication,  that  testimony  to 
contradict  the  answer  will  be  taken,  is  required.    The  Infanta,  Abb.  Adm.,  265. 

g  1910.  Wliere  a  replication  is  not  filed  within  the  time  required  by  the  lyles  of  the 
court  of  admiralty,  the  libelant  will  be  held  to  have  waived  the  benefit  of  the  rules  in  that 
respect,  unless  he  takes  advantage  of  the  point  when  evidence  is  offered  at  the  hearing. 
Thomas  v.  Gray,  Bl.  &  How.,  493. 

g  1911.  Proof  allowed  nnder  pleadings. —  Libel  for  destroying  spirits  by  carelessness  of 
storing.  Answer,  that  the  spirits  were. well  stored,  and  any  damage  was  owing  to  defects  in 
barrels.  Replication  joined.  Under  this  state  of  the  pleading,  proof  of  destruction  by  a 
natural  cause  was  not  allowed,  on  the  ground  that  it  would  be  departure  from  the  answer. 
Turner  r.  The  Ship  Black  Warrior,  McAL,  181. 

g  1912.  Replication,  when  not  necessary. —  When  a  libelant  intends  merely  to  deny  the 
trutli  of  the  allegations  in  the  answer  a  replication  is  not  necessary ;  but  when  the  allegations 
of  the  answer  arc  admitted,  and  intended  to  be  avoided  by  new  facts,  the  matter  in  avoid- 
ance should  be  put  upon  the  record;  and  this  is  usually  done  by  a  supplemental  libel  though 
sometimes  by  replication.    QladdiD*g  v.  Ck)nstant,  1  Spr.,  78;  Taber  r.  Jenny,  1  Spr.,  815. 

^  1913.  Effect  of  general  replication. —  A  general  replication  has  only  the  effect  to  put 
both  parties  to  the  proof  of  the  allegations  in  their  respective  pleadings  not  admitted  to  be 
true ;  or  of  permitting  the  cause,  when  the  answer  operates  as  a  plea  in  bar,  to  be  set  down  for 
hearing  upon  the  libel  and  answer;  and  if  the  libelant  wishes  to  impugn  a  certain  stipulation 
»et  up  in  the  answer  as  a  bar  to  a  libel  for  wages,  by  introducing  facts  outside  such  stipula- 
tion, be  should  do  so  by  amending  his  libel  or  filing  a  special  replication.  He  may,  under  a 
general  ntplication,  however,  contend  that  the  stipulation  was  void  as  a  matter  of  law,  such 
general  replication  operating  as  a  demurrer  or  exception  to  the  answer.  The  Atlantic,  Abb. 
Adm.,  451. 

§  1911.  Denial  of  validity  of  award  pleaded  in  answer. —  If  an  answer  sets  up  an  award 
o  referees  as  a  bar  to  the  libel,  and  the  libelants  not  denying  that  such  an  award  was  made, 
but  insisting,  for  certain  reasons,  that  it  was  not  binding,  this  is  new  matter  in  avoidance, 
which  should  be  put  on  the  record.  This  is  sometimes  done  by  replication,  but  the  more  reg- 
ular mode  is  by  supplemental  libel,  to  which  the  respondents  should  answer.  Upon  engage- 
ment to  file  supplemental  libel  and  answer  the  court  heard  the  cause.  Taber  v,  Jenny,*  9 
Law  Rep.,  N.  S.,27. 

§  1915.  Where  a  sappleinental  libel  is  filed  before  the  process  is  returnable  it  becomes 
part  of  the  pleadings  without  further  notice  to  the  respondent,  and  he  is  bound  to  answer  it. 
Tnonias  i;.  Qray,  Bl.  Sc  How.,  498. 

^  1916.  Supplemental  bill  for  extra  compensation.— When  the  libelants  are  pilots  and 
they  cannot  recover  on  a  salvage  claim,  but  have  a  valid  claim  for  extra  compensation  as 
pilots,  they  will  be  allowed  to  file  a  supplemental  bill  for  such  extra  compensation.  Dexter 
V,  Bark  Richmond^*  4  Law  Rep.,  20. 

IV.  Admissions  in  Pleading. 

§  1917.  Allegations  as  admissions.— Allegations  in  pleading  are  admissions  by  the  pleader, 
and  need  no  proof  unless  denied  and  put  in  issue;  and,  as  against  the  pleader,  will  be  taken  as 
matter  conceded.     Ward  v.  The  Brig  Fashion,  Newb.,  8;  Fashion  v.  Wards,  6  McL.,  152. 

g  1918.  ATeriuents  not  denied. —  It  is  a  rule  of  pleading  in  the  courts  of  common  law  that 
every  material  averment  which  is  not  denied  will  be  regarded  as  admitted;  and  that  rule 
would  seem  to  apply  a  fortiori  in  equity,  where  formal  exceptions  are  discouraged.  Surget  v. 
Byers,  Hemp.,  7 id. 

g  1919.  ll^'here  an  aTerment  is  not  traversed  it  is  held  to  be  admitted,  but  the  rule  do^ 
not  apply  to  a  negative  averment  not  essential  to  the  effect  of  the  pleading.  Toland  v, 
Sprague,  12  Pet.,  800. 
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g  1920.  Fallare  to  answer  matter  not  well  pleaded.—  If  matter  be  not  well  pleaded,  and 
there  is  no  answer  to  the  breach  assigned  in  the  declaration,  it  cannot  be  considered  as  an  ad- 
mission of  the  cause  of  action  stated  in  the  declaration.    Simon  ton  v.  Winter,  5  Pet.,  140. 

^1981.  Patents  —  £ffect  of  negleet  to  answer.— When  no  answer  is  made  to  an  alleged 
infringement  of  a  patent  the  charge  is  admitted.    Parker  v.  Bamker,  6  McL.,  681. 

g  1922.  Plea  in  bar  admits  ability  of  plaintiff  to  sne.—  The  rule  is  general  that  a  plea  in 
bar  admits  the  ability  of  the  plaintiff  to  sue;  and  if  the  parties  go  to  trial  on  that  issue  the 
presumption  is  reasonable  that  this  admission  continues.    Teaton  v.  Lynn,  5 Pet.,  223. 

§  1928.  Admin istrator*s  ability  to  sne,  how  admitted.—  When  a  suit  is  brought  by  an 
administrator  during  the  minority  of  the  executor,  his  powers  as  administrator  are  deter- 
mined when  the  executor  has  attained  his  majority ;  and  the  fact  that  he  has  not  attained  his 
full  age  must  be  averred  in  the  declaration.  But  if  this  averment  be  omitted,  and  the  defend- 
ant pleads  in  bar,  he  admits  the  ability  of  the  plaintiff  to  sue,  and  the  judgment  is  not  void. 
Ilnd. 

§  1924.  Failure  to  deny  arerment  of  eitizenship. —  An  averment  that  plaintiffs  are  aliens, 
uncontradicted,  is  admitted.    Breedlove  v.  Nicolet,  7  Pet,  418. 

§  1926.  Pleading  to  the  merits  admits  plaintiff's  capacity  to  sue.  Ck>uard  v.  The  Atlantic 
Insurance  Co.,  1  Pet,  886. 

g  1926.  Infants  nnprejadioed  by  omissions  of  gnardians.—  Infants  cannot  be  prejudiced 
by  misstatements  or  omissions  of  their  ^guardian  in  his  answer.    Lenox  v,  Notrebe,  Hemp.,  251. 

g  1927.  A  plea  of  payment  admits  all  the  allegations  in  the  plaintiff's  declaration  essen- 
tial to  support  the  action,  and  it  is  unnecessary  for  the  plaintiff  to  prove  them.  Archer  r. 
Morehouse,  Hemp.,  184. 

g  1928.  The  plea  of  no  rent  arrear  admits  the  demise  as  laid  in  the  avowry.  Alexander 
V.  Harris,  4  Cr.,  200. 

§  1929.  Allegations  not  denied  —  Iowa  code.—  By  the  code  of  Iowa  every  material  alle- 
gation of  a  declaration  must  be  specifically  denied,  or  it  will  be  held  to  be  admitted.  Per 
Clifford,  J.,  dissenting,  in  Smith  v.  Sac.  Co.,  11  Wall.,  130. 

V.  Ebbobs  and  Defects  in  Pleading.    "Waiver.    Aides  by  Verdict. 

• 

SuiocARY  —  Defects  of  form  and  substance,  how  reached,  S§  1080-^1. —  Motions  to  strike  out 
apply  only  to  entire  pleadings,  §  1082. —  Variance  bettoeen  record  and  recital  thereof, 
§  1088.—  Variance  between  writ  and  declaration  not  ground  for  arrest  of  judgment, 
§1084. —  Variance  between  writ  and  declaration,  how  objected  to,  §  1085. —  Immaterial 
issue,  g  1080. —  Repleader  not  awarded  by  court  of  error,  %  1037. —  Repleader  rarely  in 
favor  of  party  making  first  fault,  §  1038. —  Immaterial  matter,  when  to  be  r^ected,  %  1039.7— 
Informality  in  plea,  wJien  cured  by  verdict,  §  1040. —  Demurrer,  though  not  disposed  of, 
may  sometimes  be  considered  as  waived,  g§  1041-42.—  Clerical  misprision,  %  1043. — Law 
favors  curing  of  defects  in  pleadings,  g  1044. —  Extension  of  time  for  pleading  toaiws  no 
rights,  §  1045. —  Exceptions  and  motions  to  strike  out  in  equity,  §  1040. —  Motion  to  dis- 
miss, %  1047. —  Motion  to  sid}stitute  one  answer  for  another,  §  1048. 

^  1980*  When  a  pleading  has  not  issuable  facts  sufficient  to  constitute  a  cause  of  action  or 
a  defense,  the  opposite  party  should  demur.    Gause  v,  Knapp,  §^  1040-50. 

g  1931.  When  a  pleading  is  confused  by  the  inter  mi  ogling  of  material  and  immaterial, 
issuable  and  non-issuable  allegations,  the  opposite  party  should  move  to  make  the  pleading 
more  definite  and  certain.    Ibid. 

g  198S.  Motions  to  strike  out  must  be  directed  not  to  special  sentences,  but  to  entire  plead- 
ings or  counts.    Ibid. 

%  1988.  A  material  variance  between  the  record  of  a  recognizance  of  special  bail  and  the 
recital  of  it  in  scire  facias  is  fatal.    Barnes  v.  Lee,  gg  1051-53. 

§  1984.  A  variance  between  the  writ  and  declaration  is  no  ground  for  arrest  of  judgment. 
Wilson  V.  Berry,  §^  1054-^. 

§  1985.  Variance  between  writ  and  declaration  should  be  objected  to  by  plea  in  abatement 
or  special  demurrer.    How  v.  McKinney,  ^  1056. 

g  1980.  When  the  charge  is  that  goods  were  unladen  at  Boston  without  permission  from 
the  collector,  and  the  plea  that  the  goods  were  not  unladen  without  a  permit  from  the  col- 
lector of  the  port  where  they  were  first  entered,  to  wit,  Memphremagog,  an  issue  formed  on  this 
plea  is  immaterial,  as  the  plea  does  not  deny  nor  confess  and  avoid  the  matter  of  the  infor- 
mation.   United  States  v,  Burnham,  g§  1057-62. 

g  1987.  When  a  verdict  for  defendant  is  rendered  on  bad  plea  and  replication,  a  court  of 
error  can  only  award  final  judgment  for  plaintiff,  as  it  cannot  award  a  repleader.    Ibid. 
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§  1988.  Repleader  is  not  ordinarily  awarded  in  favor  of  the  party  making  the  first  fault, 
but  it  may  be  done  if  required  by  substantial  justice.    Ibid, 

§  1989.  That  immaterial  matter  may  be  rejected  as  surplusage  is  not  always  true.  If  it 
constitute  a  part  of  a  material  averment,  so  that  the  whole  cannot  be  stricken  out  without  de- 
stroying the  cause  of  action  or  defense,  the  immaterial  matter  cannot  be  rejected  as  surplus- 
age, but  may  be  traversed,  and  must  be  proved  as  laid.    IbicL 

§  1940.  Informality  in  a  good  plea  will  be  cured  by  verdict.  A  bad  plea  also  will  be  cured, 
provided  it  contain  enough  of  substance  to  put  in  issue  the  material  parts  of  the  declaration. 
Garland  v.  Davis,  §g  1968-70. 

§  1941.  A  demurrer  appearing  on  the  record  not  disposed  of  may  be  deemed  from  circum- 
stances to  have  been  waived.    Townsend  v.  Jemison,  g.^  1971-80. 

^  1942.  A  demurrer  may  be  deemed  to  have  been  waived  by  defendant  from  his  proceed- 
ing in  the  case  without  securing  a  hearing  or  decision  t hereon.    Ibid. 

§  1943.  Clerical  misprision  is  not  a  ground  for  reversing  the  judgment  if  substance  enough 
appear  on  the  record.    Ibid. 

§  1944.  It  is  the  policy  of  the  law  that  defects,  as  far  as  possible,  be  cured  by  verdict. 
Ibid. 

^  1945.  A  defendant,  by  allowing  an  extension  of  time  for  filing  the '  declaration,  estops 
himself  from  taking  advantage  of  the  plaintiffs  laches  in  the  matter,  but  waives  no  other 
rights.    Rtcard  v.  New  Providence,  §§  1981-83. 

§  1946.  Semble,  that  filing  of  exceptions  is  not  the  only  method  of  testing  the  sufiiciency  or 
regularity  of  an  answer,  but  that  in  some  cases  a  motion  to  strike  from  the  files  may  be  enter- 
tained.   Allis  V.  Stowell,  §  1984. 

§  1947.  A  motion  to  dismiss  a  suit  for  want  of  a  replication  will  not  be  granted  pending  a 
motion  to  strike  the  answer  from  the  files  for  irregularity.    Ibid. 

§  1948.  A  motion  to  take  one  answer  from  the  files  and  substitute  another,  though  not  as 
favorably  received  as  a  motion  for  amendment,  yet  may  be  granted  in  a  clear  case.  Coster 
V.  Wood,  g§  1985-86. 

[Notes.— See  g§  1987-2082.] 

GAUSE  V.  KNAPP. 
(Circuit  Court  for  Missouri:  1  McCrary,  75-78.    1880.) 

Opinion  by  McCrarv,  J. 

Statement  of  Facts. —  This  is  a  motion  to  strike  out  a  special  defense.  This 
cause  was  before  the  court  at  a  previous  term,  Judge  Dillon  presiding,  at  which 
time  it  was  suggested  that  the  questions  designed  to  be  raised  could  be  pre- 
sented  in  a  better  form  under  a  special  answer.  Since  then  an  amended  peti- 
tion and  an  answer  thereto  have  been  filed. 

It  is  of  importance,  not  for  this  cause  alone  but  for  the  general  practice  of 
the  court,  that  the  modes  of  proceeding  should  be  clearly  understood,  and  I 
therefore  take  this  occasion  to  restate  some  well  settled  rules  which  prevail  in 
this  court. 

§  1949.  Eules  of  pleading. 

Mr.  Justice  Miller,  at  an  early  day,  with  the  concurrence  of  Judges  Dillon 
and  Treat,  held : 

First.  That  in  pleading  the  parties  respectively  must  aver  the  issuable  facts 
and  nothing  more. 

If  irrelevant  and  redundant  matter  is  inserted  in  the  petition  or  answer  the 
court  will  not  entertain  a  motion  to  eliminate  the  same,  but  will  receive  a 
motion  to  make  said  pleading  more  certain  and  definite.  The  reason  for  this 
ruling  is  based  not  only  on  the  essential  requisites  of  good  pleading,  but  on 
the  duty  of  attorneys  to  so  plead  as  not  to  drive  the  opposing  attorney,  with 
the  aid  of  the  court,  to  do  the  pleading  for  the  party.  The  function  of  the 
court  is  to  pass  upon  the  papers  filed,  and  not  to  become  the  pleader  for  the 
parties.  Let  the  plaintiff  and  defendant  respectively  come  to  an  issue,  not  on 
matters  of  evidence,  relevant  or  irrelevant,  but  on  the  ultimate  facts  deter- 
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mining  their  respective  rights.  There  is  nothing  in  the  Missouri  practice  act 
which  abrogates  these  essential  rules  of  pleading.  The  very  object  of  pleading 
is  to  bring  the  parties  face  to  face  with  the  issuable  facts  on  which  their  rights 
depend. 

Second,  If  a  pleading  has  not  issuable  facts  sufficient  to  constitute  a  cause 
of  action  or  a  defense,  or  is  mixed  with  statements  as  to  evidence  to  support 
the  same,  the  opposite  party  may  demur,  so  that  the  court,  disregarding  the 
irrelevant  matter,  may  determine  whether  the  alleged  cause  of  action  or  special 
defense  has  any  foundation  in  law. 

Third,  If  the  vicious  pleading  is  so  vague  and  confused  that  the  material 
and  immaterial  allegations  are  intermixed,  or  a  mass  of  statements  are  con- 
tained therein,  some  issuable  and  others  non-issuable,  the  proper  practice  is  a 
motion  to  make  the  pleading  more  definite  and  certain. 

Fourth,  Motions  to  strike  out  special  clauses  or  sentences  in  a  pleading  this 
court  will  not  entertain,  for  it  cannot  determine  in  advance  of  the  trial  to 
what  issuable  facts  they  may  pertain ;  nor  will  the  court,  through  such  mo- 
tions, be  driven  to  the  necessity,  after  repeated  experiments,  of  doing  practi- 
cally the  pleading  for  the  party  in  default.  This  court  recognizes,  therefore, 
demurrers  and  motions  to  make  pleadings  more  definite  and  specific.  A 
motion  to  strike  out,  if  admissible  at  all,  must  be  directed  to  an  entire  plead- 
ing or  a  whole  count  or  division.  Matter  appearing  to  be  scandalous  would 
form  an  exception  to  the  rule. 

There  is  a  very  important  consideration  in  this  ruling,  which  every  good 
pleader  will  recognize,  viz« :  that  while  a  demurrer  cuts  back  to  the  first  bad 
pleading  it  is  by  no  means  sure  that  a  motion  to  strike  out  will  effect  the  same 
end ;  nor  is  it  sure  that  the  decision  on  such  a  motion  could  be  considered  a 
final  judgment,  entitling  the  party  to  a  writ  of  error  or  appeal. 

iThese  general  propositions  are  now  reduced  to  form,  not  because  this  case 
requires  the  statement  of  them,  but  that  it  may.  be  underetood  that  the  rul- 
ings of  Mr.  Justice  Miller,  and  Judges  Dillon  and  Treat,  heretofore  made  on 
the  points  stated,  are  to  be  adhered  to. 

As  to  the  motion  now  before  the  court  it  must  suffice  to  say  that  the  ques- 
tion intended  to  be  presented  would  have  been  more  properly  raised  on 
demurrer  to  the  answer,  instead  of  a  motion  to  strike  out.  But,  waiving  that 
technical  question,  we  find  that  the  answer  as  to  the  special  defense  is  some- 
what vague;  yet,  if  true,  it  makes  it  appear  that  the  alleged  agreement  set  up 
in  the  petition,  if  made,  was  fraudulent  and  void.  The  defendants  ought  to 
have  put  themselvqp  distinctly  on  record  by  positive  averments,  yet  they  have, 
by  liberal  construction,  done  so,  and  if  a  demurrer  instead  of  a  motion  had 
been  interposed,  the  objection  made  would  have  cut  back  to  the  petition. 

§  1950.  A  contract  to  give  one  creditor  a  preference  over  others^  for  consent- 
ing to  a  composition^  is  void. 

The  cause  of  action  as  set  out  discloses  imperfectly  a  contract  on  the  part  of 
plaintiffs  to  receive  a  sum  of  money  beyond  what  other  creditors  were  to  re- 
ceive, for  assenting  to  a  quasi  composition ;  and  such  a  contract,  if  the  assent 
of  all  was  required,  the  law  pronounces  void. 

We  regard  the  answer,  liberally  construed,  as  charging  in  substance  that 
the  contract  sued  on,  if  made,  was  otie  under  which  the  plaintiffs  were  to  re- 
ceive a  secret  preference  over  other  creditors  of  the  same  debtor,  and  this,  if 
true,  is  a  perfect  defense. 

The  motion  to  strike  out  is  overruled.    If  plaintiff  desires  a  more  specific 
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statement  of  the  points  of  defense  he  may  move  therefor,  or  he  may  demur  to 
the  answer  and  thus  secure  a  more  concise  and  clear  statement.  But  the 
present  motion,  for  reasons  stated,  cannot  prevail. 

BARNES  V.  LEE, 
(arcuit  Court  for  the  District  of  Columbia:  1  Cranch,  C.  C,  48(M32.    1807.) 

Scire  faciod  against  special  bail. 

§  1951.  Material  variance  between  the  record  and  its  recital  in  the  scire 
facias  is  fatal. 

Opinion  by  Cbanoh,  J. 

To  this  scire  facias  Mr.  Lee  has  pleaded  nvl  tiel  record,  upon  which  an  issue 
is  joined  which  must  be  decided  by  the  court  upon  inspection  of  the  record. 
If  there  be  such  a  record  as  that  set  forth  in  the  scire  facias  the  judgment 
must  be  for  the  plaintifF.  But  if  there  be  a  material  variance  between  the 
record  and  the  recital  of  it  in  the  scire  facias  the  judgment  must  be  for  the 
defendant. 

The  first  question  is,  What  is  the  record?  The  record  as  made  up  at  large 
in  the  record-book  is  in  these  words :  '^  Whereupon  Edmund  J.  Lee  came  into 
court  and  undertook,  for  the  said  defendant,  to  satisfy  and  pay  the  condemna- 
tion of  the  court,  if  he  should  be  cast  at  the  trial  of  this  suit,  or  render  his 
body  to  prison  in  execution  for  the  same." 

The  scire  facias  states,  "  Edmund  J.  Lee  heretofore,"  "  to  wit,  on,"  etc., 
*^  came  before  the  court  and  became  pledge  and  bail  for  the  said  David  Easton, 
that  if  it  should  happen,  that  the  said  David  Easton  should  be  convicted  at  the 
suit  of  the  said  John  Barnes,  in  the  action  aforesaid,  then  the  same  bail 
granted  that  as  well  the  said  damages  as  all  such  costs  and  charges  as  should 
be  adjudged  to  the  said  John  Barnes  in  that  behalf  should  be  made  of  the 
goods  and  chattels  of  the  said  Edmund  J.  Lee,  and  to  be  levied  to  the  use  of 
the  said  John  Barnes,  if  it  should  happen  that  the  said  David  Easton  should 
not  pay  the  said  damages  and  costs  aforesaid,  or  should  not  on  that  account 
render  himself  to  the  prison  of  our  said  county." 

It  is  contended  by  the  defendant  that  the  undertaking,  as  stated  in  the 
record,  is  materially  variant  from  that  set  forth  in  the  scire  facias,  because  the 
former  does  not  show  that  the  defendant  '^  granted  that  the  damages  and  costs 
should  be  made  of  his  goods  and  chattels  "  in  case  Easton  did  not  pay  them  or 
render  himself  to  prison  on  that  account.  The  undertaking  of  the  defendant, 
as  stated  in  the  record,  is  only  that  Easton  should  pay  or  render  himself  to 
prison;  it  does  not  include  the  usual  alternative,  ^'  or  that  the  bail  will  pay  it 
for  him,"  which  is  the  very  substance  and  essence  of  the  undertaking  upon 
which  the  scire  facias  is  grounded. 

But  it  is  answered  on  the  part  of  the  plaintiff:  1st.  That  the  obligation  of 
special  bail  is  well  known  and  settled  by  law  and  cannot  be  altered,  and  when 
the  record  states  that  he  came  into  court  and  acknowledged  himself  to  be 
special  bail,  it  states  in  substance  that  he  acknowledged  himself  to  be  bound 
by  all  the  legal  obligations  of  bail ;  and  that  when  the  record  states  that  he 
undertook  for  Easton  to  pay  or  render  himself  to  prison,  in  execution,  it  im- 
plies that  if  he  did  not  the  bail  would  do  it  for  him;  so  that  the  record  states 
the  substance  of  the  whole  legal  obligation  of  special  bail,  and  the  sci7'e facias 
has  stated  nothing  more.  2d.  It  is  also  contended  that  the  entry  on  the 
minute-book  of  the  day,  in  these  words,  "  Edmund  J.  Lee,  special  bail,"  au- 
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thorized  the  clerk  to  make  up  the  records  of  the  recognizance  of  bail  in  the 
legal  form,  and  in  no  other.  That  the  true  records  of  the  court  are  the 
minutes  extended  into  form,  according  to  their  legal  import.  That  if  the  clerk 
has  erroneously  extended  the  minutes  in  this  case,  it  is  as  if  he  had  done 
nothing;  and  that  the  record  may  now  be  made  up  in  due  form,  when  it  will 
exactly  correspond  with  the  acirefacias.  There  is  much  ingenuity  and  seems 
to  be  some  weight  in  this  argument,  and  it  brings  us  back  to  the  question,  what 
is  the  record  in  this  case? 

§  1 951  a.    What  is  the  record  of  a  cause  and  how  inai^  v/p. 

The  daily  minutes,  taken  by  the  clerk  and  sanctioned  by  the  court,  are  only 
memoranda  to  assist  the  memory  of  the  clerk  in  making  up  the  records  of  the 
court.  The  -record  is  the  history  of  the  proceedings  in  an  action  made  out  at 
full  length  and  in  technical  language.  When  the  clerk  has  once  made  out 
this  history  and  written  it  in  the  record-book  his  power  over  it  ceases.  It  has 
become  a  public  document,  and  cannot  be  altered  unless  by  order  of  the  court 
under  certain  circumstances.  The  record,  therefore,  to  which  the  court  is  re- 
ferred by  the  issue  in  this  case,  I  take  to  be  that  which  is  entered  at  length 
in  the  record-book,  and  although  the  court  may  perhaps  order  a  clerical 
error  to  be  corrected,  yet  such  correction  now  made  could  not  aflfect  the  issue 
in  this  case,  which  must  be  decided  according  to  the  record  as  it  stood  at  the 
time  of  the  plea  pleaded.  This  principle  seems  to  be  settled  by  the  cases  of 
Coy  u  Hymas,  2  Str.,  1171;  King's  Case,  2  Ld.  Eaym,  1014,  and  Salk.,  329; 
Hillier  v.  Frost,  1  Str.,  401,  and  Gray  v.  Jeflferson,  2  Str.,  1165. 

§  1 953.  Liability  of  special  hail  not  to  he  enlarged  hy  intendment. 

If,  then,  the  record  in  the  record-book  is  that  which  we  are  to  compare  with 
the  scire  fadasy  the  question  remains  whether  there  be  a  substantial  variance 
between  them.  That  there  is  apparently  such  variance  seems  to  bo  admitted ; 
but  it  is  said  that  when  a  man  undertakes  that  another  shall  do  a  thing,  if 
this  other  fails  to  do  it,  there  is  an  implied  obligation  on  the  part  of  the  for- 
mer that  he  will  do  it  for  him.  This  may  perhaps  be  true  in  some  cases  of 
contract,  and  such  implied  obligation  may  perhaps  support  an  action ;  but  it 
does  not  therefore  follow  that  such  implied  obligation  can  arise  upon  a  recog- 
nizance, nor  that  it  will  authorize  an  execution  to  issue  without  a  previous 
judgment.  A  recognizance  is  a  solemn  acknowledgment  upon  record,  and 
contains  all  the  terms  of  the  obligation  which  the  party  takes  upon  himself. 
In  the  present  case  the  court  deems  the  omission  of  the  usual  alternative  (^^  or 
that  he  will  do  it  for  him  ")  to  be  fatal. 

§  1953.  Qucsrey  as  to  power  of  amendment  over  record, 

I  have  a  doubt  whether,  if  the  plaintiff  chooses  to  quash  his  scire  facias  and 
then  apply  to  have  the  record  amended,  I  should  not  think  it  ought  to  be 
amended ;  and  that  he  might  then  bring  a  new  scire  facias  upon  the  amended 
record.    But  upon  this  last  point  the  court  has  not  made  up  an  opinion. 

WILSON  V.  BERRY. 
(Circuit  Ck>urt  for  the  District  of  Columbia:  2  Cranch,  C.  C,  707-716.    1826.) 

Statement  of  Facts. —  In  this  case  the  capias  was  in  trespass  on  the  case, 

and  the  declaration  in  covenant  on  a  sealed  instrument.    Verdict  for  plaintiff, 

and  motion  in  arrest  of  judgment. 
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§  1954.  A  variance  between  (he  capias  ad  respondendum  and  the  declaration 
will  not  warrant  an  arrest  of  judgment.     Authorities  reviewed. 

Opinion  by  Cranch,  J.  ^ 

This  is  a  motion  in  arrest  of  jadgment  for  variance  between  the  writ  of 
capias  ad  respondendum  and  the  declaration ;  the  writ  being  in  trespass  on 
the  case,  and  the  declaration  being  in  covenant. 

"Arrests  of  jadgment  arise  from  intrinsic  causes  appearing  on  the  face  of 
the  record ;  of  this  kind  are,  1.  Where  the  declaration  varies  totally  from  the 
original  writ ;  as  where  the  writ  is  in  debt,  and  the  plaintiff  declares  in  an  ac- 
tion upon  the  case  for  an  assumpsit;  for  the  original  writ  out  of  chancery 
being  the  foundation  and  warrant  of  the  whole  proceedings  in  the  common 
pleas;  if  the  declaration  does  not  pursue  the  nature  of  the  writ  the  court's  au- 
thority totally  fails."    3  BL  Comm.,  393. 

In  England,  pleas  in  abatement  to  the  count  could  only  be  pleaded  in  ac- 
tions by  original  writ.  After  declaration,  formerly,  the  defendant  might 
demand  oyer  of  the  writ,  and  then,  the  same  being  set  forth  on  the  roll,  if  there 
were  any  variance  between  the  count  and  the  writ,  and  a  record  or  specialty, 
etc.,  mentioned  in  the  count,  the  defendant  might  plead  such  variance  in  abate- 
ment or  demur,  move  in  arrest  of  judgment  or  sustain  error.  1  Chitty's 
Pleadings,  438;  Hole  v.  Finch,  2  Wils.,  394;  Com.  Dig.,  Abatement,  G.,  8;  3 
Instr.  CI.,  62;  Keg.  PL,  277,  278.  But  as  the  variance  between  the  writ  and 
count  could  in  no  case  be  pleaded  without  craving  oyer  of  the  writ  (Hole  v. 
Finch,  2  Wils.,  394,  395),  and  the  defendant  cannot  now  have  such  oyer^  such 
variance  or  defect  is  no  longer  pleadable  in  abatement,  and  if  it  be  pleaded  in 
abatement  the  plaintiff  may  sign  judgment  or  move  the  court  to  set  the  plea 
aside.  1  Chitty,  488;  Murray  v.  Hubbart,  1  B.  &  P.,  646,  647;  Gray  et  al.  v, 
Sidneff,  3  B.  &  P.,  395;  Deshons  v.  Head,  7  East,  383;  Boats  v,  Edwards, 
Doug.,  227;  Spalding  v.  Mure,  6  T.  K,  364.  Nor  will  the  court  set  aside  the 
proceeding  in  respect  of  the  variance,  as  oyer  of  the  writ  cannot  now  be 
craved.  Hole  v.  Finch,  2  Wils.,  393;  Oakley  qui  tarn  v.  Giles,  3  East,  167;  1 
Chitty,  247,  249;  Boats  v.  Edwards,  Doug.,  227. 

It  is  one  of  the  general  requisites  of  a  declaration  that  it  corresponds  with 
the  process  (Com.  Dig.,  Pleader,  C,  13),  and  in  bailable  actions  with  the  ac 
etiam  and  affidavit  to  hold  the  bail.     1  Chitty,  248. 

Regularly  the  declaration  should  correspond  with  the  process;  but  as,  ac- 
cording to  the  present  practice  of  the  courts,  ^y^  of  the  writ  cannot  be  craved, 
and  a  variance  between  the  writ  and  declaration  cannot  in  any  case  be  pleaded 
in  abatement  (1  Saund.,  318,  n.  3;  Gray  v.  Sidneff,  3  B.  &  P.,  295;  Spalding 
V,  Mure,  6  T.  R.,  364),  and  as  there  are  several  instances  in  which  the  court 
will  not  set  aside  the  proceedings  on  account  of  a  variance  between  the  writ 
and  declaration,  many  of  the  older  decisions  are  no  longer  applicable  in  prac- 
tice. In  the  king's  bench,  when  the  proceedings  are  by  special  original,  the 
venue  must  be  laid  in  the  count}^  into  whicU  the  original  was  issued,  or  in 
bailable  cases  the  bail  will  be  discharged;  but  in  the  common  pleas  the  bail 
would  not  be  discharged  by  such  variance.  Smithson  v.  White,  Welles,  461; 
Smithson  v.  Smith,  Barnes,  94;  Stroud  v.  Lady  Gerard,  Salk.,  8;  Dob  v. 
Butcher,  3  T.  R.,  611;  Hole  v.  Finch,  2  Wils.,  393;  Bac.  Ab.,  tit.  Pleas,  I,  11; 
Tidd,  582,  n.  i;  Benson  v.  Derby,  1  Ld.  Raym.,  240,  cont. 

Chitty  (vol.  i,  p.  254)  says,  *'Upon  common  process  by  bill  in  the  king's 
bench,  or  upon  a  capias,  or  original  qtia?'e  clausum /regit  in  the  common  pleas, 
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the  plaintiff  may  declare  in  any  cause  of  action  whatever  although  the  writ  in 
each  case  is  in  trespass.  Foster  v.  Bonner,  Cowp.,  455.  But  in  bailable  ac- 
tions the  declaration  must  correspond  with  the  cause  and  the  form  of  action  in 
the  affidavit  and  the  acetiam  part  of  the  latitat  or  other  process,  for  otherwise 
the  defendant  will  be  discharged  out  of  custody  upon  filing  common  bail ;  but 
this  will  be  the  only  consequence,  for  the  court  will  not  in  such  a  case  set 
aside  the  proceedings  for  irregularity."  And  even,  "  When  the  proceeding  has 
been  by  special  original,  if  there  be  a  variance  between  it  and  the  declaration 
the  defendant  will  be  discharged  on  entering  a  common  appearance ;  but  the 
proceedings  will  not  be  set  aside  merely  on  account  of  a  variance  in  the  cause 
of  action;  and  therefore  the  only  consequence  of  the  mistake  is  that  the 
plaintiff  loses  the  security  of  the  bail." 

In  Hole  V.  Finch,  and  Jackson  v,  Doleman,  2  Wils.,  395,  the  court  said, 
"  One  reason  why  the  court  should  not  interpose  is  that  after  the  defendant 
hath  appeared  and  is  in  court  there  is  an  end  of  the  mesne  process^  and  if 
the  defendant  craves  oyer^  it  must  be  of  the  original  writ;  he  cannot  have  it 
of  the  mesne  process ;  and  if  application  was  to  be  made  to  the  master  of  the 
rolls,  he  certainly  would  not  refuse  to  order  right  originals  to  be  made  out  in 
both  these  cases." 

In  the  case  of  Murray  v.  Ilubbart,  1  B.  &  P.,  647,  Eyre,  0.  J.,  said:  "The 
arrest,  however,  is  not  the  operation  of  the  writ,  but  of  the  mesne  process^ 
which  is  out  of  the  question,  after  appearance." 

"The  objection  to  the  m^sne process  being  cured  by  appearance  in  the  true 
name,  the  writ,  whenever  it  is  properly  called  for,  will  be  found  to  be  a  writ 
against  the  party  by  his  true  name."  "  The  case,  therefore,  comes  to  this :  tliat 
so  long  as  it  is  the  practice  of  the  court  to  issue  the  mesne  process  first 
and  to  allow  an  original  to  be  sued  out  afterwards,  if  necessary  to  substantiate 
the  proceedings,  no  advantage  can  be  taken  after  appearance  of  a  misnomer 
in  m>esne  process^ 

In  Gray  et  al.  v.  Sidneff,  3  B.  &  P.,  348,  Lord  Alvanley,  C.  J.,  in  delivering 
the  opinion  of  the  court,  said,  "  It  has  been  long  the  practice  not  to  grant  oyer 
of  original  writs ;  and  though,  perhaps,  such  refusal  may  be  considered  in  the 
first  instance  to  have  been  a  strong  measure,  yet  it  was  the  necessary  conse- 
qaenoe  of  assuming  jurisdiction  without  original."  "  When  courts  adopt  a 
fiction  they  must  necessarily  support  it.  The  court  of  king's  bench  would 
not  allow  a  party  to  say  that  he  was  not  in  the  custody  of  the  marshal ;  nor 
the  court  of  exchequer  that  he  was  not  the  king^s  debtor.  By  this  doctrine 
no  right  is  taken  away  from  the  subject,  nor  is  he  proceeded  against  in  any 
way  injurious  to  himself.  If  such  a  plea  were  to  be  allowed,  the  master  of 
the  rolls  would  issue  a  new  writ  agreeable  to  the  declaration.  If  the  court 
thinks  itself  at  liberty  to  proceed  without  an  original,  it  will  never  permit  a 
mode  of  proceeding  to  be  adopted  which  will  have  the  effect  of  compelling 
the  plaintiff  to  sue  out  that  original  which  the  court  feels  itself  justified  in 
acting  without."     See,  also,  Deshons  v.  Head,  7  East,  383;  1  Saund.,  318,  n.  3. 

In  England,  neither  the  original  writ  nor  the  mesne  process  is  entered  on 
the  roll,  so  as  to  form  any  part  of  the  record,  either  in  the  king's  bench  or 
common  pleas. 

A  record  in  the  king's  bench  commences  in  this  form :  "  London,  ss.  Mem- 
orandum that  on  Monday  next,  after  three  weeks  of  St.  Michael,  in  that  term, 
before  our  lord  the  king  at  Westminster,  came  R.  B.  by  D.  S.,  his  attorney, 
and  brought  here  into  the  court  of  our  saic\  lord  the  king,  then  and  there,  his 
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certain  bill  against  0.  D.  in  the  custodj'^  of  the  marshal,  etc.,  of  a  plea  of  tres- 
pass on  the  case ;  and  there  are  pledges  of  prosecution,  to  wit,  John  Doe  and 
Richard  Roe,  which  said  bill  follows  in  these  words,  to  wit:  London,  ss.  R.  B. 
complains  'of  C.  D.  in  the  custody  of  the  marshal  of  the  marshalsea  of  our 
lord  the  king,  before  the  king  himself  being,  for  this,  to  wit,"  etc.  See  1 
Modus  Intrandi,  1 ;  Barker  v.  Thorald,  1  Saund.,  4rO. 

A  record  in  the  court  of  common  pleas  commences  in  this  form :  ''  Essex,  ss. 
Elizabeth  Savil,  late  of,  etc.,  in  the  county  aforesaid,  administratrix,  etc.,  was 
summoned  to  answer  to  Thomas  Wallford  of  a  plea  that  she  render  to  him 
£300,  which  she  detains  from  him;  whereupon  the  said  Thomas,  by  John  Rey- 
nolds, his  attorney,  says,"  etc. 

A  record  in  the  king's  bench,  when  sent  up  by  writ  of  error,  is  headed  thus: 
"Pleas  before  our  lord  the  king  at  Westminster,  of  the  term  of  the  Holy 
Trinity,  in  the  second  year  of  the  reign  of  our  lord  James  the  Second,  now  king 
of  England,"  etc.  Rot.,  139;  Gray  v.  Briggs,  1  Lutwyche,  889.  A  record 
from  the  common  pleas  is  headed  thus :  "  Pleas  at  Westminster,  before  George 
Treby,  knight,  and  his  associate  justices  of  our  lord  the  king  of  the  bench,  ss. 
In  the  term  of  St.  Hilary  in  the  tenth  and  eleventh  years  of  the  reign  of  our 
lord  William  the  Third,"  etc.    Rot.,  1337. 

It  appears  by  the  case  of  Longviile  v.  Hundred  of  Thistlewood,  6  Mod.,  27, 
that  judgment  cannot  be  arrested  for  variance  between  the  original  writ  and 
declaration,  unless  the  writ  be  made  part  of  the  record  by  oyer.  There  is  no 
case  in  the  books  where  judgment  has  been  arrested  for  variance*  between  the 
declaration  and  the  process. 

In  the  case  of  Bragg  v.  Digby,  2  Salk.,  658,  "  the  defendant,  without  pray- 
ing oyer  of  the  original  w^rit,  pleaded  variance  between  the  writ  and  count, 
showing  particularly  wherein ;  and  the  plaintiff  demurred ;  and  it  was  adjudged 
that  the  defendant  should  answer  over,  for  he  ought  to  have  demanded  oyer 
of  the  writ  before  he  could  take  advantage  of  the  variance;  because,  although 
the  writ  is  in  court,  3'et  not  being  upon  the  same  roll  with  the  count,  the  de- 
fendant cannot  plead  to  it  without  demanding  oyer." 

And  in  EUery  v.  Hicks  and  Wife,  4:  Mod.,  246,  upon  a  motion  in  arrest  of 
judgment  on  the  ground  of  a  variance  between  the  original  writ  and  declara- 
tiouj  "  the  exception  was  disallowed,  because  the  defendant  cannot  take  advan- 
tage of  an  ill  original  without  demanding  oyer  of  it,  which  had  not  been  done." 
See,  also,  Stephens  v.  White,  2  Wash.,  212,  Mr.  Justice  Lyon's  opinion.  In 
Lindo  V,  Gardner,  1  Cranch,  344,  there  is  a  note  of  the  reporter,  intimating  that 
in  Maryland  the  capias  ad  respondendum  is  considered  as  part  of  the  record; 
but  this  is  the  mere  dictuin  of  the  reporter,  unsupported  by  any  authority. 

In  the  case  of  Lowry  v.  Lawrence,  1  N.  Y.  T.  R.,  71,  the  court  said  "  that 
the  declaration  must  be  captioned  (entitled)  of  the  term  when  the  writ  is  re- 
turned served; "  and  the  court  must  (from  the  recital  at  the  head  of  the  decla- 
ration, that  "  heretofore,  to  wit,  on  the  third  Tuesday  of  July,  in  July  term, 
1801,  came  William  Lowry  and  brought  into  the  said  court  then  and  there  his 
bill,"  etc.)  *' necessarily  intend  the  fact  that  the  writ  was  returned  in  July 
term,  1801,  and  of  course  the  action,  both  in  fact  and  technically  speaking, 
commenced  previously  to  that  time." 

This  reasoning  shows  that  the  writ  itself  was  not  considered  as  part  of  the 
record;  because,  if  the  writ  itself  had  been  offlciall}'^  before  the  court,  the 
judges  would  not  have  resorted  to  inference  for  proof  of  the  time  of  its  issuing 
or  of  its  return,  but  would  have  looked  at  the  writ  itself. 
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Finch,  in  his  "  Common  Law  "  (folio  54  J,  French  edition,  p.  172  of  the  Eng- 
lish edition  of  1759,  lib.  3,  ch.  1)  says, "  such  is  the  commencement  of  the  suit " 
(that  is,  the  original  writ).  "The  proceeding  until  judgment  consists  of  two 
parts,  the  parol  and  the  process,  and  this  is  proved  by  the  form  of  the  writ  of 
error;  because  in  the  record  and  process  and  the  giving  judgment  of  the  plaint, 
etc.  Keg.  Bre.,  116;  8  Co.,  157  i.  The  parol  which  is  called  the  plaint  is 
that  which  depends  in  plea,  namely,  all  the  time  until  judgment;  for  after 
judgment  the  suit  is  not  said  depending.  And  all  this  is  entered  of  record  in 
a  roll,  which  is  called  the  plea-roll ;  but  the  entry  of  the  original  writ  in  the 
roll  is  but  superfluous,  forasmuch  as  the  writ  always  remains  of  record  and  is 
sufficient  by  itself;  but  it  shall  not  have  any  roll,  although  the  contrary  ia 
used.  Yariance  in  any  part  of  the  original  writ  shall  be  amended  at  any 
time."  " Stat.  14  E.  3, c.  6;  9  H.  5,  c.  4;  4  H.  6,  o.  3;  8  H.  6,  o.  12,  15;  5  Q.  1, 
c.  13 ; ''  8  Co.,  156  J. 

And,  again,  in  p.  177  (folio  56  a)  he  says :  "  After  the  count,  the  defendant, 
for  his  aid  to  plead  better,  shall  have  oyer,  if  he  demand  it,  of  everything 
which  is  not  parcel  of  the  record,  as  of  the  writ  and  return  thereof;  of  an  obli- 
gation and  the  condition,  and  the  like." 

In  Arthur  Blackmore's  Case,  8  Co.,  156  J,  157a,  Lord  Coke  says:  "  So,  at  the 
common  law,  the  judges  might  amend  as  well  their  judgment  as  any  other 
part  of  the  record,  etc.,  in  the  same  term  (Co.  Lit.,  260  a;  5  Co.,  74  b) ;  for  dur- 
ing the  same  term  the  record  is  in  the  breast  of  the  judges  and  not  in  the  rolL 
But  at  the  common  law  the  misprision  of  clerks,  in  another  term,  in  the  process, 
was  not  amendable  by  the  court ;  for  in  another  term  the  roll  is  the  record, 
and  therefore,  by  14  £.  3,  ch.  6,  it  is  enacted,  etc.,  that  no  process  shall  be  an- 
nulled," etc.  "  But  this  statute  doth  not  extend  to  an  original  writ,  nor  to  a 
writ  which  is  in  the  nature  of  an  original,  for  that  is  not  included  in  this  word 
process."  "  JSeeordurn^^  (in  the  writ  of  error)  contains  "  the  plea-roll ; "  " Pro- 
cessus, all  the  proceedings  out  of  it  till  judgment."  8  Co.,  157  J.  "And  the 
first  part  of  the  record  is  the  count."     8  Co.,  161  a. 

Blackstone  (8  Bl.  Com.,  272,  273)  says  the  origiifal  writ,  issued  out  of  chan* 
eery,  "is  the  foundation  of  the  jurisdiction  of  the  court;  being  the  king's  war- 
rant to  proceed  to  the  determination  of  the  cause.  For  it  was  a  maxim,  intro- 
duced by  the  Normans,  that  there  should  be  no  proceedings  in  the  common 
pleas  before  the  king's  justices  without  his  original  writ,  because  they  held  it 
unfit  that  those  justices,  being  only  substitutes  for  the  crown,  should  take  cog- 
nizance of  anything  but  what  was  thus  expressly  referred  to  their  judgment." 
Flet.,b.  2,c.34;  Gilb.,  Cora.  Pleas,  Introduction,  X;  Gilb.,  Com.  PI.,  2;  Flet., 
58.  See,  also,  Finch,  198,  as  to  the  definition  of  process,  mesne  process,  and 
judicial  process.  Finch,  168,  says,  "  Until  the  original  writ  be  returned  the 
suit  is  not  said  depending; "  "  nor  can  the  courts  hold  plea  but  upon  an  original 
returned  before  them." 

Gilbert,  iu  his  History  of  the  Practice  of  the  Common  Pleas,  page  26,  says: 
**  The  appearance  of  the  plaintiff  and  defendant  in  propria  persoTuiy  at  the  re- 
turn of  the  writ,  is  recorded  by  the  philazer  "  (the  oflBcer  who  issues  process), 
"  because  he  was  to  continue  the  process  of  the  court  till  the  prothonotary 
took  it  upon  the  declaratix>n ;  this  prothonotary  sets  forth  the  authority  by 
which  the  court  proceeded,  that  the  court  might  appear  to  have  cognizance  of 
the  cause,  and  that  they^  pursued  their  warrant;  and  therefore  in  all  actions 
where  the  first  process  is  by  summons,  though  he  did  not  appear  at  the  return 

of  the  summons,  and  they  had  issued  several  mesne  writs,  yet  they  only  took 
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notice  of  the  summons,  and  said  sumnionitus  fuit  ad  respondendum^  and  so  in 
trespass,  attdGhiatus  fuit  ad  respondendum?^  See.  also,  pages  96,  97.  And 
in  page  42  Gilbert  says  further,  "  But  where  there  is  a  variance  between  the 
original  and  the  count,  or  the  bond,  and  oyer  prayed,  there  the  variance  may 
be  pleaded,  because  it  was  usual  for  the  pleaders  to  show  it  to  the  court  and 
have  the  writ  abated ;  these,  taken  down  by  the  prothonotary,  were  the  orig- 
inal of  those  pleas  in  abatement;  but  when  the  recital  of  the  writ  and  the 
count  itself  were  entered  on  record,  if  there  were  any  material  variance,  the 
defendant  might  take  advantage  of  it,  not  only  by  way  of  plea,  but  by  motion 
in  arrest  of  judgment  after  the  verdict,  or  b}^  a  writ  of  error;  because  the  writ 
being  the  foundation  and  warrant  of  the  whole  proceedings,  if  the  plaintiff  did 
not  pursue  it  by  his  count  there  was  no  authority  to  the  court  to  proceed  in 
such  cases." 

A  mistake  in  the  recital  of  the  writ  is  immaterial  after  verdict;  and  if  there 
be  a  variance  between  the  recital  of  the  writ  and  the  count,  the  court,  unless 
the  contrary  appears,  will,  after  verdict,  intend  that  there  was  a  good  original, 
and  that  the  plaintiff's  clerk  had  made  a  mistake  in  the  recital  of  it.  Bedmond 
V.  Edlon,  1  Saund.,  317,  318. 

Again,  in  chapter  10,  page  8.6,  Gilbert  says,  "  that  matter  amendable,  and 
matter  of  form,  as  the  law  now  stands,  will  not  arrest  judgment."  And  in 
page  87  he  says,  ^'  That  part  of  the  count  which  recites  the  writ  was  amendable 
at  common  law;"  and  in  page  95,  "The  writ"  (meaning  the  original  writ) 
"  is  amendable  if  there  be  false  Latin,  if  it  be  only  in  the  form  of  the  writ;  but 
if  it  be  in  the  substance  it  shall  not  be  amendable ;  for  the  statute  gives  the 
court  leave,  where  they  have  sufficient  authority  to  proceed,  to  amend  the 
form,  but  not  to  make  an  authority  for  themselves  by  altering  the  substance 
of  the  writ."  See,  also,  Tidd's  Pr.,'  124,  and  Davis  v.  Owen,  1  B.  &  P.,  343, 
that  the  capias  is  no  part  of  the  record  and  may  be  amended. 

§  1955.  Result  of  authorities.  Distinction  between  the  office  of  the  writ  in 
England  and  in  the  United  States, 

The  result  of  my  reflectiotis  is  this:  In  England,  the  reason  why  a  variance 
between  the  original  writ  and  count  was  fatal  was  because  the  original  writ 
was  the  foundation  of  the  authority  of  the  court  to  take  cognizance  of  the 
cause  and  the  warrant  to  the  judges  to  proceed  to  judgment.  It  was  neces- 
sary that  they  should  pursue  their  authority  strictly.  Their  acts,  if  not  war- 
ranted by  the  writ,  were  void.  But  as  these  writs  have,  for  a  long  time,  been 
grantable  of  common  right  {ex  debito  justitias\  and  as  the  jurisdiction  of  the 
courts  has  been  so  long  established  and  precisely  ascertained,  it  became  appar- 
ent to  the  whole  nation  that  a  particular  warrant  to  the  judges,  in  every  case, 
was  wholly  unnecessary  and  had  become  a  mere  matter  of  form.  The  judges 
themselves,  finding  that  justice  was  often  defeated  or  delayed  by  exceptions 
taken  to  the  accidental  variance  between  the  count  and  the  writ,  even  after 
the  parties  had  pleaded  and  gone  to  trial  upon  the  merits,  decided  that  the  de- 
fendant should  not  ta.ke  advantage  of  such  variance  without  oyer  of  the  writ ; 
and  finally  that  03^er  should  not  be  granted  when  that  was  the  object,  and 
that  if  a  variance  appeared  between  the  recital  of  the  writ  and  the  count,  they 
would,  after  verdict,  intend  that  there  was  a  good  original,  which  had  been 
misrecited  by  the  misprision  of  the  clerk,  so  that,  at  this  time,  no  advantage 
can,  in  England,  be  taken  of  any  such  variance. 

In  that  country  the  judicial  power  is  not  separated  from  the  executive. 
The  king  is  the  source  of  all  judicial  authority.     In  theory,  he  himself  is  sup)- 
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posed  to  exercise  judicial  power.  The  judges  are  his  delegates  or  substitutes, 
and  can  hear  no  cause  unless  it  be  referred  to  them  by  the  king,  or  be  brought 
before  them  by  his  order.    Hence  the  necessit3\  at  first,  of  original  writs. 

But  in  this  country  the  judicial  power  is  a  separate  branch  of  the  national 
sovereignty.  It  does  not  emanate  from  the  executive;  and  after  being  organ- 
ized by  the  legislature  it  is  independent  of  both.  It  exercises  its  functions 
8iu>  jure^  although  the  jurisdiction  of  each  particular  tribunal  is  described 
and  defined  by  the  legislature  at  the  time  of  its  erection.  It  is  not  necessary 
that  each  particular  case  should  be  referred  to  the  court  by  a  higher  authority. 
It  requires  no  original  writ  to  warrant  its  proceedings.  Every  peraon  has  ac- 
cess to  it,  as  of  common  right.  It  is  bound  to  hear  and  determine  every  case 
brought  judicially  before  it,  of  which  it  has  jurisdiction.  The  writ  which  is 
issued  to  compel  the  appearance  of  the  defendant  is  what,  in  England,  is  called 
process,  issued  from  the  court  itself,  and  not  an  original  writ  issuing  from 
another  tribunal.  Although  it  may  be  called  the  original  writ  because  it  is 
the  first  writ  which  issues  in  the  cause,  yet  it  has  not  the  qualities  of  the  English 
original  writ;  and  no  variance  between  it  and  the  count  can  abate  it,  because 
it  is  not  the  foundation  of  the  authority  of  the  court;  and,  if  it  could  be  thus 
abated,  the  abatement  of  the  process,  issuing  from  the  court  itself,  could  not 
deprive  the  court  of  that  cognizance  of  the  cause  which  it  must  have  had  be- 
fore it  issued  the  process.  • 

There  is  no  instance  in  the  English  books  of  a  plea  in  abatement,  or  of  an 
arrest  of  judgment  for  variance  between  the  count  and  the  process.  Such 
variance  is  seldom  noticed,  unless  it  affect  the  interest  of  third  parties,  as  in 
bailable  cases,  or  unless  it  be  very  material.  The  mode  of  taking  advantage 
of  such  variance  is  not  by  plea,  but  by  motion  either  to  discharge  the  bail  or 
to  set  aside  the  proceedings  for  irregularity.  It  is  a  motion  to  the  discretion 
of  the  court,  not  as  a  matter  of  strict  right;  and  the  court  varies  the  remedy 
according  to  the  justice  of  the  case.     1  Chitty,  Pleadings,  248,  254. 

When  we  find  that  the  English  courts  have  deemed  it  necessary  for  the 
purposes  of  justice  to  throw  obstacles  in  the  way  of  taking  advantage  of  a 
variance  between  the  original  writ  and  the  count,  and  that  no  advantage, 
by  way  of  plea,  or  motion  in  arrest  of  judgment,  can  there  be  taken  of  a 
variance  between  the  process  and  the  count,  it  -would  seem  strange  that 
we,  who  have  no  original  writ  sent  to  us  as  the  foundation  of  our  jurisdiction, 
should  decide  that  the  process  is  abated  by  its  variance  from  the  declaration, 
or  that  judgment  should  be  arrested  for  that  cause.  The  English  doctrine 
respecting  the  original  writ  is  wholly  inapplicable  to  our  courts,  and  a  doc- 
trine which  for  its  injustice  and  inconvenience  has  been  reprobated  there 
ought  not  to  be  gratuitously  assumed  here.  The  reason  why,  in  England, 
judgment  was  arrested  for  variance  between  the  original  writ  and  count  was 
that  the  court  had  no  jurisdiction  of  the  cause  actually  prosecuted :  and  it  is 
never  too  late,  before  judgment,  to  show  that  the  court  has  no  authority  to 
give  the  judgment  which  is  asked.  But  in  this  country  an  error  in  the  process 
does  not  affect  the  jurisdiction  or  authority  of  the  court,  especially  when  the 
defendant  has  appeared  upon  that  process  and  pleaded  to  the  action.  The 
process  is  only  the  means  of  bringing  the  defendant  into  court.  If  he  appear 
and  do  not  object  to  the  process,  nor  move  to  be  discharged  on  account  of  its 
irregularity,  but  submit  himself  to  the  jurisdiction  of  the  court,  it  is  immate- 
rial by  what  sort  of  process  he  is  brought  in. 

But  it  may  be  asked,  shall  a  man  arrested  for  trespass  be  obliged  to  answer 

809 


§  1966.  PLEADING. 

to  the  plaintifif  in  an  action  of  debt?  In  answer  it  may  be  asked,  why  not 
here  as  well  as  in  England?  No  inconvenience  is  felt  there  in  this*  course  of 
proceeding.  The  only  objection  would  be  on  behalf  of  the  bail,  and  he  might 
be  relieved  on  motion. 

I  think  it  quite  immaterial  whether  the  capias  ad  respondendum  be  or  be 
not  part  of  the  record;  for  if  it  be,  a  variance  between  it  and  the  count  is  not 
fatal,  for  the  reasons  before  stated ;  and  if  it  be  not  a  part  of  the  record  the 
variance  does  not  judicially  appear,  and  cannot  be  noticed  by  the  court.  The 
motion  in  arrest  of  judgment  is  overruled. 

now  V.  McKINNEY. 
(Circuit  Court  for  Indiana:  1  McLean,  819,  820.    1838.) 

Opinion  of  the  Coukt. 

Statement  of  Facts. —  In  this  case  a  motion  was  made  by  M^.  Pettit,  who 
appears  for  the  defendants,  to  quash  the  writ  on  the  following  grounds: 
1.  Because  the  declaration  varies  from  the  writ.  2.  Because  the  writ  is  in 
case,  and  the  indorsement  on  it  is  special,  on  a  promissory  note,  and  bail 
required.     3.  The  writ  is  too  general,  being  simply  trespass  on  the  case. 

§  1956.  In  case  of  variance  between  lorit  and  declaration  a  plea  in  abatement 
or  special  demurrer  is  ih^  proper  remedy. 

The  second  and  third  objections  to  the  writ  are  not  sustainable.  The  writ 
is  in  the  usual  form  and  is  good.  And,  as  to  the  objection  of  variance  between 
the  writ  and  the  declaration,  that  should  be  taken  advantage  of  by  plea  in 
abatement  or  a  special  demurrer.  A  practice,  it  is  said,  has  been  adopted  in 
one  of  the  judicial  circuits  of  this  state  to  take  advantage  of  any  variance  be- 
tween the  writ  and  declaration  by  a  motion  in  this  form.  And  it  is  insisted 
that  this  is  in  conformity  with  the  English  practice. 

It  is  true  that  a  plea  in  abatement  or  demurrer  for  this  variance  is  not  now 
filed,  as  formerly,  in  England ;  and  the  reason  is  because,  under  a  rule  of  court, 
oyer  of  the  writ  is  refused;  and  without  craving  oyer  this  matter  cannot  be 
pleaded.  2  Wils.,  394-5;  1  Bos.  &  Pull,  646-7;  3  Bos.  &  Pull.,  395;  7  East, 
383.  Nor  will  the  court  set  aside  the  proceeding  in  respect  of  the  variance. 
2  Wils.,  393;  3  East,  167.  But  this  practice  has  not  been  adopted  by  the 
courts  of  the  United  States,  nor  does  it  appear  that  any  decision  of  the  supreme 
court  of  this  state  had  sanctioned  the  practice  of  the  circuit  referred  to. 

In  the  case  of  Duval  v.  Craig  et  al,^  2  Wheat.,  45,  the  supreme  court  held 
that  variances  between  the  writ  and  the  declaration  are  matters  pleadable  in 
abatement  only,  and  cannot  be  taken  advantage  of  upon  general  demurrer  to 
the  declaration.  And  also  in  the  case  of  Chirac  et  al.  v.  Eeinecker,  11  Wheat., 
280,  the  court  say  variances  between  the  writ  and  declaration  are,  in  general, 
matters  proper  for  pleas  in  abatement,  and  if  in  any  case  such  variances  can 
be  taken  advantage  of  by  defendant,  it  is  an  established  rule  that  it  can  only 
be  done  upon  oyer  of  the  writ,  granted  in  some  proper  stage  of  the  cause. 
The  motion  to  quash  is  overruled. 

UNITED  STArTES  w.  BURNHAM. 
(Circuit  Court  for  Massachusetts:  1  Mason,  57-70.    1816. 

Statement  of  Facts. —  This  was  a  writ  of  error  from  a  district  court,  ren- 
dered upon  an  information  in  rem  against  certain  goods  and  merchandise 
seized  on  land  by  the  collector  of  the  district  of  Boston  and  Charlestown. 
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Opinion  by  Stoby,  J. 

Rarely  has  any  record  come  before  the  court,  attended  with  more  embarrass- 
ing circamstances,  where  the  merits  of  the  cause  lay  in  so  narrow  a  compass. 
The  information  in  substance  charges  that  the  goods  and  merchandise  being 
of  foreign  growth  and  manufacture,  and  liable  to  the  payment  of  duties,  were 
imported  and  brought  into  the  United  States  from  some  foreign  port  or  place 
unknown,  and,  being  so  imported,  were  afterwards  unladen  and  delivered  from 
the  said  vessel  within  the  United  States,  to  wit,  at  the  port  of  Boston,  in  the 
district  of  Boston  and  Charlestown,  without  a  special  permit  or  license  from 
the  collector,  naval  officer,  or  other  competent  officer  of  the  said  port,  for  such 
unlading  and  delivery,  contrary  to  the  statute  in  such  case  made  and  provided ; 
and  it  further  avers  that  the  duties  to  which  said  goods  and  merchandise 
were  liable  had  not  been  paid  or  secured  to  be  paid  according  to  law ;  by 
reason  of  all  which,  and  by  force  of  the  said  statute,  they  bdbame  forfeited. 
It  is  obvious  from  this  summary  statement  that  the  information  rests  on  the 
fiftieth  section  of  the  collection  act  of  2d  March,  1799,  chapter  128;  and  to 
bring  the  case  within  that  section,  it  was  neither  material  nor  proper  to  allege 
that  the  goods  were  of  foreign  growth  or  manufacture,  or  liable  to  the  pay- 
ment of  duties,  or  that  the  duties  due  thereon  had  not  been  paid  or  secured  to 
be  paid  according  to  law;  for  no  such  qualifications  are  incorporated  into  the 
language  of  the  section,  or  are  implied  by  intendment  of  law.  It  was  the 
policy  of  the  legislature,  in  order  to  suppress  smuggling,  to  prohibit  any 
goods  brought  in  any  vessel  from  any  foreign  port,  whether  of  foreign  or 
domestic  growth  or  manufacture,  or  whether  liable  to  duties  or  free,  from 
being  unladen  without  a  permit  from  the  proper  officer  at  the  port  of  unlivery. 
It  is  generally  unnecessary  and  often  perilous,  in  informations  upon  revenue 
laws,  to  make  the  allegations  more  broad  or  more  narrow  than  the  terras  in 
which  the  prohibition  is  expressed  in  the  statutes  themselves ;  and  the  present 
case  is  an  example  of  the  inconvenience  of  any  deviation  from  the  strictness 
of  pleading. 

The  plea  of  the  claimant  alleges  that  the  duties  to  which  the  goods  and 
merchandise  were  liable  have  been  paid  or  secured  to  be  paid  according  to 
law;  and  that  they  were  not  unladen  or  delivered  within  the  United  States 
without  a  special  license  or  permit  from  the  collector  of  the  United  States  at 
the  port  or  district  where  said  goods  and  merchandise  were  first  entered,  viz., 
ihe  district  of  Memphremagog;  and  that  the  goods  have  not  become  forfeited 
as  alleged  in  the  information.  The  replication  alleges  that  the  duties  to  which 
the  goods  were  liable  had  not  been  paid  or  secured  to  be  paid  according  to 
law,  and  that  the  same  were  unladen  and  delivered  within  the  United  States 
without  a  special  license  or  permit  from  the  collector  of  the  customs  at  the 
port  where  the  goods  were  entered;  and  that  the  same  have  become  forfeited, 
as  in  the  information  alleged;  and  concludes  with  an  issue  to  the  country, 
which  is  joined  by  the  claimant. 

§  1957.  Immaterial  issues  formed  hy  the  plea  and  replication. 

Independent  of  the  objections  to  these  pleadings  on  account  of  their  inarti- 
ficial structure  and  duplicit}^  the  fact  put  in  issue,  as  to  the  payment  or  security 
of  the  duties,  is  upon  this  information  wholly  immaterial.  If  the  goods  were 
unladen  without  a  permit  they  would  be  clearly  forfeited  under  the  statute, 
although  the  duties  had  been  paid  or  secured ;  and  on  the  other  hand,  although 
the  duties  might  have  been  paid  or  secured  to  be  paid,  yet,  if  there  had  not 
been  an  unlading  without  a  permit,  the  goods  would  be  safe  from  the  penalty 
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of  the  statute.    A  verdict^  therefore,  finding  the  payment  or  non-payment  of 
the  duties  would  be  in  every  view  of  the  information  without  any  legal  efficacy. 

The  other  allegation  of  fact  in  the  plea,  upon  which  issue  was  taken  in  the 
republication,  was  doubtless  intended  as  a  traverse  of  that  averment  in  the 
information,  which  constituted  the  very  gist  of  the  action,  but  in  the  terms  in 
which  it  is  expressed  it  does  not  meet  the  point. 

The  information  charges  ^^  that  the  said  goods  and  merchandise,  being  im- 
ported and  brought  as  aforesaid,  were  afterwards,  to  wit,  on  the  same  day  of 
January,  unladen  and  delivered  from  the  said  vessel  within  the  United  States, 
to  wit,  at  the  port  of  Boston,  in  the  district  aforesaid,  without  a  special  license 
or  permit  from  the  collector,  naval  officer,  or  any  other  competent  officer  of 
the  said  port,  for  such  unlading  and  delivery;"  the  traverse  on  the  plea  is 
"  that  they  were  not  unladen  or  delivered  within  the  United  States  without  a 
special  license  9t  permit  from  the  collector  of  the  customs  of  the  United  States 
at  the  port  or  district  where  said  goods  were  first  entered,  viz.,  the  district  of 
Mempfaremagog."  The  substance  of  the  charge  in  the  information  is  that  the 
goods  were  unladen  at  Boston  without  a  permit  from  the  collector,  etc.,  of 
that  port;  the  substance  of  the  plea  is  that  the  goods  were  not  unladen  with- 
out a  permit  from  the  collector  of  the  port  or  district  where  they  were  first 
entered,  to  wit,  the  district  of  Memphremagog.  The  plea,  therefore,  contains 
neither  a  denial,  nor  a  confession  and  avoidance,  of  the  matter  in  the  informa- 
tion ;  but  alleges  matter  totally  distinct  (and  even  that  by  way  of  negative 
allegation),  which,  whether  true  or  false,  has  nothing  to  do  with  the  contro- 
versy between  the  parties;  and  the  plea  might  be  strictly  true  in  point  of  fact, 
and  yet  the  forfeiture  charged  in  the  information  might  have  been  incurred, 
for  the  goods  might  have  been  unladen  from  a  vessel  at  Boston  without  a  per- 
mit from  the  collector  of  that  port,  notwithstanding  they  might  have  been 
first  entered  and  the  duties  secured,  and  a  permit  granted,  in  the  district  of 
Memphremagog.  The  issue  joined  on  this  allegation  in  the  plea  is  therefore 
immaterial,  and  it  has  this  additional  vice,  that  as  it  neither  traverses  nor  de> 
nies  the  material  averments  of  the  information,  it  must  be  deemed  in  law  to 
admit  them.  Nicholson  v.  Simpson,  1  Str.,  297;  Blake  v.  West,  1  Ld.  Raym.^ 
504. 

§  1958.  Wh4sn;plea  and  replication  are  so  had  that  a  verdict  on  them  cannot 
standy  final  judgment  goes  for  plaintiff ^  if  the  complaint  co?itains  fnatter  enough 
to  warrant  it. 

It  follows  that,  as  the  plea  and  replication  are  in  this  view  bad,  the  verdict 
founded  on  them  cannot  avail  the  defendant,  even  supposing  that  the  point 
of  law  raised  in  the  bill  of  exceptions  should  be  decided  in  his  favor,  for  the 
court  must  pronounce  upon  the  whole  record,  and  if  the  plea  and  replication 
are  bad  and  immaterial,  and  the  information  contains  sufficient  matter  to  war^ 
rant  a  judgment  (as  this  certainly  does),  there  must  be  a  final  judgment  for 
the  United  States. 

§  1959.  Repleader  never  axoarded  by  a  court  of  en*or. 

If  this  had  been  a  case  originally  depending  in  this  court,  a  repleader  might 
perhaps  have  been  proper  to  be  awarded,  for  although,  in  general,  a  repleader 
is  not  grantable  in  favor  of  the  person  who  made  the  first  fault  in  pleading, 
nor  where  the  court  can  give  judgment  upon  the  whole  record,  yet  if  it  ap- 
pear that  substantial  justice  will  not  otherwise  be  done  the  court  might  award 
it.  But  this  court  sits  in  this  cause  as  a  court  of  error,  and  although  the  prac- 
tice was  anciently  otherwise,  a  repleader  is  now  never  awarded  by  a  court  of 
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error.    Holbage  v.  Bennet,  2  Keble,  739, 769, 825 ;  Bennet  v.  Holbeck,  2  Saund., 
317;  Crosse  v,  Bllson,  6  Mod.,  102. 

§  1900.  Immaterial  allegatioiiSy  when  to  he  rejected  and  when  to  he  proved. 
To  avoid  the  effect  of  these  principles,  and  to  save  the  defendant  from  the 
perils  of  mispleadings,  it  is  argued  that  in  the  allegation  of  the  information 
that  the  goods  "  were  unladen  and  delivered  from  the  said  vessel  within  the 
United  States,  to  wit,  at  the  port  of  Boston,  in  said  district  aforesaid,"  the 
words  under  the  videlicet  may  be  rejected  as  surplusage,  so  as  not  to  tie  up 
the  proof  to  an  unlading  at  Boston ;  and  in  like  manner  the  words  under  the 
videlicet  in  the  plea  (*'  viz.,  the  district  of  Memphremagog  ")  may  be  rejected  as 
surplusage  so  as  not  to  tie  up  the  proof  to  the  district  of  Memphremagog,  and 
then  the  issue,  though  informal,  will  yet  meet  the  point  of  the  information. 
This  argument  proceeds  upon  the  supposition  that  the  matters  stated  under 
the  videlicet  are  immaterial,  and  that  whatever  is  immaterial  may  be  rejected 
as  surplusage.  But  it  is  by  no  means  generally  true  that  whatever  is  imma- 
terial may  be  rejected  as  surplusage.  If  the  immaterial  matter  constitute  a 
part  of  a  material  averment,  so  that  the  whole  cannot  be  struck  out  without 
destroying  the  right  of  action  or  defense  of  the  party,  there  the  immaterial 
matter  cannot  be  rejected  as  surplusage,  but  may  be  traversed  in  pleadings 
and  must  be  proved  as  laid,  though  the  averment  be  more  particular  than  it 
need  have  been.  2  Saund.,  206,  note  27;  Williamson  v.  Allison,  2  East,  446; 
Bristow  V.  Wright,  Doug.,  665;  Savage  v.  Smith,  2  W.  Black,  1101.  The 
doctrine  has,  in  some  cases,  been  pressed  somewhat  further,  and  a  distinction 
taken  between  immaterial  and  impertinent  averments,  that  the  latter  need  not 
be  proved,  though  the  former  must,  because  relative  to  the  point  in  question. 
Doug.,  665 ;  2  W.  Black.,  1101 ;  2  East,  446.  The  true  rule  seems  to  be, 
that  whenever  the  whole  allegation  may  be  struck  out  without  affecting  the 
legal  right  set  up  by  the  party,  it  is  impertinent  and  may  be  rejected  as  sur- 
plusage. But  if  the  immaterial  matter  be  sensible  in  the  places  where  it 
occurs,  and  constitute  a  part  of  a  material  allegation,  then  it  cannot  be  re- 
jected, but  may  be  traversed,  and  must  be  proved  if  put  in  issue.  Nor  is  it 
true,  as  urged  in  the  argument,  that  matter  stated  under  a  videlicet  is  mere 
surplusage.  It  is  sometimes  used  to  explain  what  goes  before  it,  and  if  the 
explanation  be  consistent  with  the  preceding  matter  it  is  traversable ;  so  it  is 
sometimes  used  to  restrain  the  generality  of  the  former  words,  where  they  are 
not  express  and  special,  and  then  it  is  traversable.  And  whenever  a  videlicet 
contains  matter  which  is  material  and  necessary  to  be  alleged,  it  is  considered 
as  a  direct  and  positive  averment,  and,  as  such,  traversable  in  the  same  manner 
as  if  no  videlicet  had  been  inserted.  Skinner  v.  Andrews,  1  Saund.,  170; 
Stukely  t;.  Butler,  Hob.,  175;  Hay  man  v.  Eogers,  1  Str.,  232;  Bissex  t;.  Bis- 
sex,  3  Burr.,  1729;  Knight  v,  Preston,  2  Wils.,  332;  Grimwood  v,  Barrit,  6 
Term  R.,  460 ;  Dakin's  Case,  2  Saund.,  291,  and  note  1 ;  King  v.  Stevens,  5  East, 
254.  If  the  matter  alleged  under  the  videlicet  in  the  information  or  plea  be 
tried  by  these  rules,  it  will  not  be  easy  to  reject  it  as  surplusage.  It  is  evi- 
dently explanatory  of  the  generality  of  the  preceding  words,  and  cousistent 
and  sensible  in  the  place  where  it  occurs,  and,  therefore,  just  as  much  a  part 
of  the  preceding  allegation  as  if  it  had  been  stated  without  a  videlicet.  The 
matter j  also,  under  the  videlicet  in  the  information  was  material,  and  pertinent 
to  be  alleged. 

The  fiftieth  section  of  the  collection  act,  on  which  this  information  is  founded, 
manifestly  contemplates  that  the  goods  are  unladen  within  some  port  or  place 

813 


§  1961.  PLEADING. 

of  a  district  of  the  United  States,  without  a  permit  from  the  collector  of  the 
particular  port  or  district  where  they  are  unladen.  If  the  unlading  be  withia 
the  maritime  limits  of  the  United  States,  before  an  arrival  at  any  port,  the 
case  seems  properly  to  fall  within  the  twenty-seventh  section,  and  not  within 
the  fiftieth  section  of  the  act.  1  Gall.,  115.  To  bring  the  case  within  the  pur- 
view of  the  fiftieth  section  it  is  therefore  necessary  to  allege  in  the  information 
that  the  goods  were  unladen  within  some  port,  or  other  place  within  a  collec- 
tion district,  without  a  permit  from  the  collector  of  such  district.  I  do  not  say 
that  it  is  necessary  to  specify  the  particular  port  or  district  by  its  legal  name, 
for  it  would  be  sufficient  to  state  it  to  be  unknown  to  the  attorney  of  the 
United  States;  but  it  must  judicially  appear  in  the  information  to  be  an  un- 
lading within  some  port  or  district,  and  if  the  United  States  should  choose  to 
specify  the  particular  port  or  district,  they  are  bound  by  the  specification.  In 
the  present  information  the  matter  under  the  videlicet  would,  independent  of 
this  ground,  have  been  material,  because  it  is  referred  to  in  the  subsequent 
part  of  the  allegation.  The  unlading  is  alleged  to  be  without  a  permit  from 
the  collector  of  the  same  port,  and  if  the  words  under  the  videlicet  were  struck 
out  there  would  be  a  material  defect  in  the  information;  for  even  supposing 
that  the  words  "  the  said  port"  could  then  be  referred  to  the  introductory  part, 
so  as  to  mean  the  port  of  Boston,  still,  as  a  collector  has  no  authority  to  grant 
a  permit,  nor  is  there  any  necessity  of  obtaining  one  from  him,  except  for  an 
unlading  within  his  district,  there  would  be  nothing  remaining  in  the  informa- 
tion to  show  that  the  unlading  was  within  the  district  of  Boston  and  Charles* 
town,  so  as  to  render  a  permit  from  him  necessary,  or  to  make  its  non-existence 
a  cause  of  forfeiture. 

The  matter  also  alleged  under  the  videlicet  in  the  plea  (even  supposing  that 
the  plea,  as  containing  a  negative  allegation  of  new  matter,  could  be  sustained) 
is  open  to  many  of  the  observations  which  have  been  already  made,  and  upon 
other  distinct  grounds  must  be  held  material.  It  is,  however,  unnecessary  to 
review  these  grounds,  because,  for  the  reasons  already  stated,  the  plea  has  a 
fatal  defect. 

§  1961.  Bill  of' exceptions^  how  to  be  drawn  up. 

The  insufficiencies  of  the  pleadings  render  it  unnecessary  to  consider  the 
point  of  law  intended  to  be  raised  by  the  bill  of  exceptions.  I  say  intended  to 
be  raised,  for  the  bill  of  exceptions  is  so  inartificially  drawn  that  it  is  very 
doubtful  if  it  presents  any  distinct  question  of  law.  The  bill  contains  a  very- 
unnecessary  and  prolix  recital  of  all  the  evidence  given  on  the  trial  in  the 
very  language  of  the  depositions  and  witnesses,  the  greater  part  of  which  evi- 
dence is  totally  impertinent  to  the  point  of  law.  And  the  district  attorney 
then  prays  the  court  to  instruct  the  jury,  among  other  things,  that  a  forfeiture 
of  the  merchandise  must,  therefore,  "  under  all  the  circumstances  of  the  case," 
be  considered  as  resulting  of  course.  What  those  circumstances  were  was 
matter  of  fact  for  the  consideration  of  the  jury,  and  did  not  properly  fall 
within  the  province  of  the  court  to  ascertain  or  decide.  It  is  very  clear,  therefore, 
that  the  court  was  not  bound  to  give  the  instruction  in  the  manner  in  which 
it  was  asked.  Smith  v.  Carrington,  4  Cr.,  62.  The  proper  course  would  have 
been,  if  the  facts  on  which  the  point  of  law  arose  were  not  in  dispute,  to  have 
stated  them  shortly  and  succinctly,  as  facts  in  proof,  and  prayed  the  court  to 
instruct  the  jury  on  the  law  arising  out  of  them ;  and  if  the  facts  were  in  dis- 
pute, to  have  prayed  the  court  to  instruct  the  jury  as  to  the  law,  if  they  should 
find  the  facts  as  the  party  alleged  them. 
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§  1963.  Disadvantage  of  irregularity  in  pleading, 

I  regret  extremely  that  I  have  been  compelled  by  a  sense  of  duty  to  take 
notice  of  the  irregularities  in  the  pleadings  and  exceptions  in  this  case,  which 
I  am  quite  sure  were  simply  owing  to  the  unavoidable  haste  in  which  they 
were  prepared  by  the  learned  counsel.  Nothing  could  have  been  a  more  un- 
welcome and  irksome  task  to  me.  Irregularity  in  pleading  tends  greatly  to 
increase  the  embarrassments  as  well  as  the  labors  of  the  court.  It  also  verv 
frequently  commits  the  substantial  interests  of  the  parties,  and  defeats  the 
purposes  of  justice.  It  is  a  melancholy  reflection  that  much  of  the  time  of 
courts  of  justice  is  employed  in  ingenious  devices  and  laborious  technical 
study  to  disentangle  the  merits  of  causes  from  the  difficulties  in  which  they 
are  involved  by  the  parties. 

I  recommend  to  the  counsel  in  this  case  to  enter  into  an  agreement  to  set  aside 
the  judgment  and  all  the  pleadings,  and  to  plead  anew,  so  that  the  real  merita 
of  the  cause  may  be  tried  at  the  bar  of  this  court.  If  such  an  agreement  be 
not  entered  into,  for  the  reasons  which  have  already  been  mentioned,  I  shall 
feel  myself  compelled  to  pronounce  a  reversal  of  the  judgment  of  the  district 
court,  and  to  award  a  final  judgment  in  favor  of  the  United  States. 


.  GARLAND  v.  DAVIS, 
(4  Howard,  181-155.    1845.) 

Ebror  to  the  Circuit  Court  for  the  District  of  Columbia. 

Opinion  by  Mb.  Justiob  Woodbuby. 

In  the  examination  of  this  case  a  .defect  has  been  discovered  in  the  plead- 
ings and  verdict  which  was  not  noticed  in  the  court  below  nor  suggested  by 
the  counsel  here.  And  the  first  question  is  whether,  under  these  circum- 
stances, it  can  be  considered  by  us ;  and,  if  it  can  be^  and  is  a  material  defect, 
not  cured  or  otherwise  capable  of  being  overcome,  whether  it  ought  to  be 
made  a  ground  for  reversing  the  judgment  and  sending  the  case  back  for 
amendment  and  further  proceedings. 

§  1963.  Where  the  whole  record  is  brought  "before  this  court  notice  will  be 
taken  of  defects  apparent  thereon. 

There  can  be  no  doubt  that  exceptions  to  the  opinions  given  by  courts  below 
must  all  be  taken  at  the  time  the  opinions  are  pronounced.  But  it  is  equally 
clear  that  when  the  whole  record  is  before  the  court  above,  as  in  this  case^ 
any  exception  appearing  on  it  can  be  taken  by  counsel  which  could  have  been 
taken  below.  Koach  v.  Hulings,  16  Pet,  319.  So  it  is  the  duty  of  the  court 
to  give  judgment  on  the  whole  record  and  not  merely  on  the  points  stated  by 
counsel.  Slacum  v.  Pomeroy,  6  Cranch,  221 ;  Baird  &  Co.  v.  Mattox,  1  Call, 
267 ;  16  Pet.,  319. 

In  United  States  v.  Burnham,  1  Mason,  62,  the  court  alone  took  notice  of 
the  defect  which  was  the  sole  ground  of  its  opinion.  In  Patterson  ^.  United 
States,  2  Wheat.,  222,  it  is  stated  that  ^'  the  points  made  were  not  considered 
by  the  court,  and  judgment  was  pronounced  on  other  grounds ; "  and  Justice 
Washington  says  (p.  224):  "  The  court  considers  it  to  be  unnecessary  to  decide 
the  questions  which  were  argued  at  the  bar,  as  the  verdict  is  so  defective  that 
no  judgment  can  be  rendered  upon  it;"  and  on  that  account  the  proceedings 
below  were  reversed.    See,  also,  Harrison  v.  Nixon,  i  Pet.,  483,  536. 
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Statement  of  Facts. —  I  proceed,  then,  to  consider  the  nature  and  charac- 
ter of  the  difficulty  in  this  case  appearing  on  the  record.  Since  discovering 
it,  an  opportunity  has  been  given  to  the  counsel  for  the  original  plaintiff, 
which  has  been  improved,  to  attempt  to  remove  it  by  argument  and  authori- 
ties.   But  it  still  remains  and  consists  in  this. 

The  declaration  is  an  action  on  the  case,  sounding  in  tort.  It  sets  out  no 
contract  except  one  by  way  of  inducement,  made  by  Mr.  Franklin,  the  prede- 
cessor in  office  of  the  defendant,  and  it  then  proceeds  to  make  the  gist  of  its 
complaint  a  wrongful  and  injurious  neglect  and  refusal  by  the  defendant  to 
furnish  a  copy  of  certain  laws  to  the  plaintiff,  as  had  been  agreed  by  Franklin. 
We  are  required  to  take  this  view  of  the  declaration,  not  only  by  the  aver- 
ments in  it,  but  by  both  the  present  and  past  positions  of  the  counsel  for  the 
plaintiff,  that  it  was  intended  to  be  founded  on  a  misfeasance.  The  plea, 
however,  instead  of  being  "  not  guilty,"  as  was  proper  in  such  case  (Com. 
Dig.,  Pleader),  is  non  as8u7nj?sitj  and  the  plaintiff  below,  not  demurring  thereto, 
nor  moving  for  judgment  notwithstanding  such  a  plea,  joined  issue  upon  it, 
and  the  verdict  of  the  jury  conforms  to  the  plea  and  issue,  and  merely  finds 
^'  that  the  defendant  did  assume  upon  himself  in  manner  and  form,"  etc.,  and 
assesses  damages,  '^  sustained  by  reason  of  the  non-performance  of  the  prom- 
ise and  assumption  aforesaid." 

§  1 964.  ^on  assumpsit  is  a  had  plea  to  an  action  of  tort 

Beside  the  general  reasoning  in  the  books,  that  pleas  amounting  to  the  gen- 
eral issue  should  traverse  the  material  averments  in  the  declaration,  and, 
where  the  action  is  one  on  the  case  for  a  tort,  should  deny  the  tort  by  plead- 
ing "not  guilty,"  it  is  laid  down  in  most  elementary  treatises  that  "not 
guilty  "  is  the  proper  general  issue  m  such  cases.  See  Com.  Dig.,  Pleader. 
Beyond  this,  it  has  been  actually  adjudged  in  an  action  on  the  case,  after  full 
hearing,  thajb  non  assumpsit  was  a  bad  plea.  Koble  v.  Lancaster,  Barnes' 
Notes,  125.  That  action  «vas  trover,  but  being  still  an  action  on  the  case,  the 
same  principle  applied.  Nor  is  the  difference  merely  formal  or  technical  be- 
tween actions  founded  in  tort  and  in  contract.  1  Chit.  Plead,  229,  418.  Be- 
cause, when  in  tort  or  ex  delicto^  a  set-off  is  not  admissible,  nor  can  infancy 
be  pleaded  as  to  one  ex  contractu^  nor  can  a  plea  in  abatement  be  sustained, 
that  all  concerned  in  the  wrong  are  not  joined,  as  it  may  be  in  counts  on  con- 
tracts, and  a  writ  of  inquiry  must  issue  to  ascertain  the  damages,  which  is 
often  unnecessary  in  suits  on  contracts.  A  declaration  is  bad  which  unites  a 
count  in  tort  with  one  in  contract.  2  Chit.,  229,  230;  1  Chitty,  625,  note;  4  D. 
&E.,  794;  8D.  &E.,  33. 

Yarious  other  cases  analogous  to  this  might  be  cited,  which  tend  to  show 
that  the  present  plea  is  improper,  but  it  is  not  deemed  necessary,  in  this  stage 
of  the  inquiry,  to  enlarge  on  that  point;  and  I  proceed  to  the  next  and  more 
difficult  question,  whether  such  a  plea,  though  bad  on  demurrer,  should  not  be 
considered  as  good  after  verdict,  and  cured  by  the  statute  of  jeofails. 

§  1965.  Bad  pleas^  how  far  cured  hy  verdict. 

As  a  general  rule,  all  informality  in  a  good  plea  is  held  to  be  cured  by  a 
verdict,  and  ought  to  be,  in  order  not  to  delay,  through  a  defect  of  mere  form, 
what  may  seem  to  be  just.  1  Levinz,  32;  6  Mod.,  1;  Com.  Dig.,  Pleader,  18; 
6  Johns.,  1. 

Here,  however,  there  ^appears  to  be  no  informality  in  a  good  plea;  on  the 
contrary  it  looks  more  like  formality  in  a  bad  one.    And  if  it  be  asked 
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whether  there  are  no  cases  of  bad  pleas  which  are  cured  by  a  verdict,  we  an- 
swer that  several  exist,  but  that  they  are  cases  where  the  pleas,  though  bad 
on  demurrer,  because  wrong  in  form,  yet  still  contain  enough  of  substance  to 
put  in  issue  the  material  parts  of  the  declaration.    That  is  the  test. 

In  the  opinion  of  a  majority  of  the  court  the  plea  under  consideration  does 
not  contain  enough  for  that  purpose;  and  my  apology  for  examining  this  point 
somewhat  more  in  detail  must  be  found  in  the  circumstance  that  the  court 
are  divided  upon  it. 

The  provision  by  congress  in  relation  to  amendments  is  to  be  found  in  the 
thirty-second  section  of  the  judiciary  act  of  September  24,  1789  (1  Stats,  at 
Large,  91),  and  is  similar  to  that  in  the  32  Henry  VIII.,  but  certainly  not 
broader.  See  the  former,  in  1  Little  cfe  Brown's  ed.,  91,  and  the  latter  in  1 
Bac.  Abr.,  Amendment  and  Jeofail,  B. 

Under  both  of  these  statutes  it  has  frequently  been  adjudged  that  defects 
in  substance  are  not  cured  by  a  verdict;  '*for  this,"  saj^s  Bacon  (Abr.,  before 
quoted,  E.),  "  would  have  ruined  all  proceedings  in  the  courts  of  justice;"  and 
a  defect  in  substance,  in  a  plea  or  verdict,  is  conceded,  in  all  the  books,  to 
exist  when  they  do  not  cover  "  whatever  is  essential  to  the  gist  of  the  action." 

The  present  plea,  if  tried  by  this  test,  seems  not  to  be  remedied  by  the  ver- 
dict; because,  so  far  from  traversing  all  that  is  essential,  nothing  is  denied, 
unless  it  be  the  inducement.  Thus  it  traverses  a  promise  simply;  but  the  only 
promise  set  out  in  the  declaration  is  one  introductory  to  those  material  aver- 
ments, which,  as  before  stated,  are  the  wrongful  and  injurious  acts  of  the  de- 
fendant. So  far  from  denying  those  acts,  the  plea  entirely  passes  them  by, 
and  they  are  neither  put  in  issue,  nor  a  verdict  returned  upon  them  one  way 
or  the  other.  It  is  true  that,  in  some  actions  for  a  tort,  a  promise  may  be  re- 
ferred to  in  the  declaration,  which  sometimes  will  constitute  one  material  fact 
among  several  others.  But  it  is  only  one,  and  not  the  whole,  nor  is  it  the 
most  material  fact ;  that  being,  in  such  cases,  the  misfeasance  of  the  defend- 
ant. Nor  does  the  verdict  here  find  this  oi^e  fact  or  promise  such  as  averred 
in  the  inducement.  There  it  is  stated  to  be  made  by  Mr.  Franklin;  but,  on 
the  contrary,  the  verdict  finds  a  promise  made  by  the  defendant. 

§  1966.  Authorities  reviewed. 

On  recurring  to  precedents  several  are  found  which  confirm  thes3  con- 
clusions. In  respect  to  pleas  they  show  that,  when  so  imperfect  and  imma- 
terial as  this,  they  are  not  cured  by  verdict.  And  the  reason  generally 
assigned,  and  which  pervades  the  whole,  is  that  before  mentioned,  namely, 
that  they  do  not  cover  or  traverse  all  the  gravamen  of  the  declaration. 
Staple  V.  Heydon,  6  Mod.,  10;  Willes,  532;  Tidd's  Prac,  827;  Gilb.  C.  P.,  146. 

Hence  it  has  been  decided  that  a  plea  of  7ion  assumpsit  to  an  action  of 
debt  is  not  thus  cured  (Brennan  v,  Egan,  4  Taunt.,  164;  Penfold  v.  Hawkins, 
2  Maule  &  Selw.,  606),  because  it  covers  too  little  or  is  irrelevant.  While  in 
pursuance  of  the  same  rule  it  has  been  held  that  nil  debet  to  assumpsit  (1  Hen. 
Bl.,  664),  and  "not  guilty  "  either  to  assumpsit  (Cro.  EL,  470,  and  8  Serg.  &  R., 
441),  or  to  covenant  (1  Hen.  &  Munf.,  153),  or  to  debt  for  a  penalty  (Coppin  v. 
Carter,  1  D.  &  E.,  462,  note),  are  cured  by  a  verdict  because  they  contain 
enough  to  put  in  issue  all  which  is  important  in  the  declaration. 

In  the  present  case  the  issue  manifestly  reaches  only  a  part  of  the  case  and 

is  therefore  incurable  (Hardres,  331);  and  it  comes  expressly  within  the  definir 

tion  of  an  immaterial  issue,  which  is  also  incurable.    Carth.,  371;  Bac.  Abr., 

Verdict,  K;  2  Levinz,  12;  2  Saund.,  319;  2  Mod.,  137;  Gould's  PL,  606,  509. 
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This  is  undoubted  from  Williams'  definition  in  Bennet  v.  Holbeck,  2  Saund- 
ers, 319,  a.  He  says:  "An  immaterial  issue  is  where  a  material  allegation 
in  the  pleadings  is  not  answered,  but  an  issue  is  taken  on  some  point  which 
will  not  determine  the  merits  of  the  case,  and  the  court  is  often  at  a  loss  for 
which  of  the  parties  to  give  judgment." 

So  in  Benden  v.  Manning,  2  N.  H.,  291,  it  is  laid  down  on  circumstances 
like  the  present,  that  '^  if,  instead  of  a^surnpsity  a  special  action  on  the  case 
had  been  brought  for  misfeasance,  it  is  very  clear  that  no  consideration  need 
have  been  alleged  or  proved.  Thd  gist  of  such  an  action  would  have  been 
the  misfeasance,  and  it  would  have  been  wholly  immaterial  whether  the  con- 
tract was  a  valid  one  or  not."  5  D.  &  E.,  143;  2  Wils.,  359;  1  Saund.,  312, 
note  2. 

If  wo  should  next  compare  this  plea  and  issue  in  their  substance  with  a  few 
others  less  general  that  have  been  solemnly  adjudged  to  be  bad,  and  not 
cured  by  verdict,  though  found  for  the  plaintiff,  the  result  will  be  the  same. 

It  may  be  seen  in  Tryon  v.  Carter,  2  Str.,  994,  that,  in  debt  on  bond  payable 
on  or  before  the  6th  of  December,  the  defendant  pleaded  payment  on  the  5th 
of.  December,  an  issue  being  joined  and  found  against  him,  the  court  still 
awarded  a  repleader,  as  it  could  not  be  inferred  from  these  pleadings  that 
payment  may  not  have  been  made  before  the  5th. 

See  another  in  Enys  v,  Mohun,  2  Str.,  847,  where,  to  covenant  on  a  lease  to 
C,  averred  to  come  by  assignment  to  the  defendant,  the  plea  was  that  C.  did 
not  assign  to  him,  and  verdict  was  for  plaintiff.  But  the  court  awarded  a  re- 
pleader, as  the  issue  found  does  not  cover  all  the  important  points  of  the 
declaration,  namely,  that  the  lease  may  have  come  to  the  defendant,  not 
from  C.  direct,  but  by  mesne  assignments.  Same  case  in  1  Barnardiston, 
182,  220.  See  also  other  cases.  Yelv.,  154;  Beck  v.  Hill,  2  Mod.,  137;  Head 
V.  Dawson,  id.,  139;  Stafford  v.  Mayor  of  Albany,  6  Johns.,  1;  Com.  Dig., 
Pleader,  1  and  2,  V.,  5;  Chit.  PL,  625,  695;  6  D.  &  E.,462;  1  Saund.,  319,  n. 

In  Patterson  v.  United  States,  2  Wheat.,  225,  Judge  Washington  lays  down 
the  whole  law  precisely  as  we  view  it  in  respect  to  a  verdict  varying  materi- 
ally from  the  issue,  and  which  principle  applies  equally  well  to  a  plea  varying 
from  the  substance  of  the  declaration.  He  says:  *•  Whether  the  jury  tind  a 
general  or  a.  special  verdict,  it  is  their  duty  to  decide  the  very  point  in  issue, 
and  although  the  court  in  which  it  is  tried  may  give  form  to  a  general  find- 
ing so  as  to  make  it  harmonize  with  the  issue,  yet  if  it  appear  to  that  court  or 
to  the  appellate  court  that  the  finding  is  different  from  the  issue,  or  is  con- 
fined only  to  a  part  of  the  matter  in  issue,  no  judgment  can  be  rendered  on 
the  verdict."    And  on  error  the  proceedings  below  were  reversed. 

After  all  this  it  is  hardly  necessary  to  state  further,  by  way  of  precedent, 
that  in  Noble  v.  Lancaster,  Barnes'  Notes,  125,  before  cited,  this  very  point 
was  decided,  ^on  (zsaumpsit  was  pleaded  to  an  action  on  the  case  (e.  g., 
trover),  and  was  held  not  to  be  cured  by  a  verdict,  but  was  bad  in  arrest  of 
judgment. 

Looking,  then,  to  many  precedents  as  well  as  correct  principles  in  pleading, 
tha  issue  presented  and  tried  here  is  not  only  an  improper  one  for  the  case, 
but  not  containing  enough  to  cover  all  that  is  material  in  the  declaration,  and 
being  thus  imperfect  in  substance,  it  "  does  not  determine  the  right  between 
the  parties,"  and  is  not  cured  by  the  verdict  or  the  statute  of  jeofails. 

§1967.  Defective  verdict^ 

A  moment  as  to  the  defects  in  the  verdict.    It  is  difficult  to  see  how  an 
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immaterial  and  bad  plea  can  be  cared  by  a  verdict,  which,  as  in  this  case,  is 
qaite  as  immaterial  as  the  plea.  Indeed,  in  some  respects  the  verdict  here 
compared  witlf  the  declaration  is  more  defective  and  irremediable  than  the 
plea.  It  is  laid  down  in  Comyn's  Dig.,  Pleader,  S.,  24,  that  a  verdict  is  even 
void  if  it  be  "  variant  from  the  declaration;"  and  he  gives  as  one  illustration 
from  2  Roll.,  703,  1.  35,  **  in  assumpsit^  if  he  finds  a  different  promise.'* 

In  the  present  case  the  promise  is  found  not  only  different  from  that  laid  in 
the  declaration  as  inducement,  but  the  verdict  varies  in  other  essential  respects 
from  the  declaration,  finding  nothing  of  any  of  the  misfeasance  charged  in  it 
on  the  defendant.  The  defect  here,  then,  is  in  the  verdict  as  well  as  plea,  and 
though  a  mere  informality  in  the  former  is  cured  by  the  act  of  congress  as  to 
amendments  (16  Pet.,  319),  yet  the  defect  here  is  similar  in  both,  and,  as  just 
shown,  being  on  principle  in  both  a  defect  in  substance  no  less  than  form,  is 
uncured.    Stearns  v.  Barrett,  1  Mason,  170,  and  2  Mason,  31. 

§  1968,  Whether  or  not  justice  is  done  thoU'gh  the  forme  are  incorrect  Avr 
thorities. 

But  several  arguments  have  been  offered  against  a  reversal  of  the  judgment 
and  further  proceedings,  and  in  favor  of  rendering  judgment  for  the  plaintiff, 
on  this  record,  though  the  plea,  issue  and  verdict  are  all  defective  in  substanoe, 
and  do  not  show  which  party  is  entitled  to  recover  on  the  real  merits  in  dis- 
pute, or  that  they  have  been  legally  tried. 

These  arguments  it  is  our  duty  to  examine.  One  is  that  the  whole  merits, 
according  to  the  evidence  reported,  may  have  actually  been  considered  and 
passed  upon  in  the  court  below  under  this  plea  and  issue.  But  it  is  a  sufficient 
answei'to  this,  that  if  so  done  it  was  illegally  done,  no  evidence  being  compe- 
tent under  that  issue  except  the  promise  described  in  it,  and  no  opinion  of  the 
jury  or  court  being  regular  or  proper  under  it,  except  as  to  that  promise 
alone.     Harrison  v,  Nixon,  9  Pet.,  483. 

There  are  many  cases  showing  that  the  evidence  must  be  limited  to  the 
plea.  Mar.  Ins.  Company  v.  Hodgson,  6  Cranch,  206;  4  Wheat.,  64,  in  case  of 
The  Divina  Pastora.  The  court  says  j'ou  must  "not  admit  the  introduction 
of  evidence  varying  from  the  facts  alleged."  9  Pet,  484.  The  2}robata  should 
conform  to  the  allegata.    Boone  v.  Chiles,  10  Pet.,  177. 

In  Barnes  v.  Williams,  11  Wheat.,  416,  it  is  said :  "  Upon  inspecting  the  rec- 
ord, it  had  been  discovered  that  the  special  verdict  found  in  the  case  was  too 
imperfect  to  enable  the  court  to  render  judgment  upon  it."  A  certain  fact 
was  important  to  the  recovery.  "Although  in  the  opinion  of  the  court  there 
was  sufficient  evidence  in  the  special  verdict  from  which'the  jury  might  have 
found  the  fact,  yet  they  have  not  found  it,  and  the  court  could  not  upon  a 
special  verdict  intend  it." 

These  illustrations  and  cases  tend  to  show  the  difficulties  in  forming  an 
opinion  on  anything  not  found  or  apparent  on  the  record,  and  the  impropriety 
of  conjecturing  and  pronouncing  on  the  real  merits  when  both  the  issue  and 
verdict  are  defective  in  substance  in  relation  to  them.  But,  in  this  case,  if  the 
promise  averred  to  have  been  made  by  Franklin  was  treated  at  the  trial  as 
one  made  by  Garland,  so  far  as  regarded  its  operation  and  his  duty,  which 
has  been  the  argument  of  the  original  plaintiff^s  counsel  before  us,  and  which 
may,  for  aught  we  now  decide,  be  correct,  then  we  should  be  called  upon  to 
render  judgment  against  Oarland  merely  on  such  promise  and  a  breach  of  it. 

That  is  everything  which  the  verdict  finds  or  the  issue  presents  in  the  most 
favorable  view.    But  that  being  a  promise  confessedly  on  the  whole  evidence 
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made  by  the  original  defendant  or  his  predecessor,  as  a  public  agent,  if  now 
rendering  final  judgment,  we  should  probably,  in  that  view  of  the  record  (no 
tort  having  been  put  in  issue  or  found  by  the  verdict),  be  obliged  to  decide 
against  the  original  plaintiff  on  the  merits,  because  public  agents  are  not  usu- 
ally liable  on  mere  contracts  or  promises  made  in  behalf  of  their  principals. 
See  on  this,  Hodgson  v.  Dexter,  1  Cranch,  34:5 ;  Macbeath  v.  Haldimand,  1  D, 
&  E.,  172;  Fox  v.  Drake,  8  Cowen,  191;  2  Dalh,  444;  Osborne  v.  Kerr,  12 
Wend.,  179;  Story  on  Agency,  §.^  302-308;  Lord  Palmerston's  Case,  3  Brod.  & 
Bing.,  275;  Freeman  v.  Otis,  9  Mass.,  272,  qiiwre  in  part. 

On  the  contrary,  however,  if  the  action  is  to  be  considered  as  brought,  not 
on.  any  promise  except  as  inducement,  but  on  a  wrongful  act  or  misfeasance, 
as  the  plaintiff  sets  out  his  case  in  bis  declaration,  and  still  contends  to  be  the 
truth,  then  it  seems  manifest  that  —  nothing  on  that  misfeasance,  the  essential 
point  of  the  action,  having  been  either  traversed  in  the  plea  or  found  by  the 
verdict  —  there  is  nothing  upon  which  judgment  can  legally  be  rendered  for 
either  party  on  the  merits.  It  will  be  seen  that  we  come  to  this  conclusion, 
not  because  cases  are  wanting  which  hold  that  officers  not  judicial,  nor  having 
any  discretion  to  exercise  on  the  subject  (Wheeler  v,  Patterson,  1  New 
Hamp.  R.,  88;  Kendall  v.  Stokes,  3  How.,  98;  11  Johns.,  114;  2  Lord  Raym., 
938),  are  liable  in  tort  for  misfeasances  whenever  they  are  violations  of  pub- 
lic laws  or  official  duties  (Shepherd  v.  Lincoln,  17  Wend.,  250;  5  Burr.,  2709;  6 
D.  &  E.,  445;  Gidley,  Ex'r  of  Holland,  v.  Lord  Palmerston,  7  J.  B.  Moore,  91; 
15  East,  384;  9  Clark  &  Fm.,  251;  1  Bos.  &  Pul.,  229;  Little  v.  Barreme,  2 
Cranch,  i70;  13  Johns.,  141;  Tracy  v.  Swartwout,  10  Pet.,  95),  though  others 
consist  of  unsuccessful  attempts  to  charge  persons  in  tort  for  matters  which 
originated  and  existed  in  fact  only  as  contracts  (Bristow  v.  Eastman,  1  Esp. 
N.  P.,  172;  Jennings  v.  Rundall,  8  D.  &  E.,  335);  or  which  were  mere  non- 
feasances (20  Johns.,  379;  12  Mod.,  488;  1  Ld.  Raym.,  406;  4  Maule  &  Selw., 
27;  Story  on  Agency,  §  308);  but  because  the  issue  and  verdict  present  noth- 
ing in  relation  to  any  such  misfeasance,  and  our  opinion  is  intended  to  be  con- 
fined to  the  questions  on  the  pleadings,  v/ithout  any^  decision  upon  the  merits. 
Indeed,  it  would  be  difficult  to  express  one  on  them,  where  we  have  been  un- 
able to  agree  on  one,  and  where  a  majority  of  the  court  think  the  pleadings 
are  not  in  a  proper  state  to  enable  us  to  give  one  satisfactorily. 

§  1960*  When  final  Judgment  may  be  awarded  on  defective  pleadings,  and 
when  opportunity  for  correction  given. 

In  this  state  of  things  the  most  obvious  course  to  assist  us  to  '^  reach  the 
law  and  justice  of  *the  case''  would  be  ,to  reverse  the  judgment  below  and 
award  a  repleader.  This  would  not  deprive  either  party  of  any  merits  they 
may  have  and  may  be  able  hereafter  to  show  on  proper  pleadings,  and  costs 
would  indemnify  the  part}''  who  has  been  delayed  by  any  bad  pleading,  so  far  as 
he  ought  to  be  indemnified,  considering  his  own  fault,  in  this  case,  in  joining 
and  trying  an  issue  immaterial  or  radically  insufficient  to  settle  the  cause  of 
action,  rather  than  demurring  to  the  plea  seasonably.  But  such  a  course  is 
objected  to  on  certain  grounds  not  yet  considered,  and  which  it  is  our  duty  to 
notice.  One  of  them  is  that,  when  a  plea  or  verdict  is  radically  defective, 
judgment  ought  to  be  rendered,  notwithstanding  the  verdict,  for  the  party 
whose  pleadings  are  right;  and  another,  a  branch  pf  this,  is  that  a  court  ought 
in  no  case  to  permit  the  party  who  commits  the  first  error  to  have  the  judg- 
ment reversed  and  be  allowed  a  repleader,  unless,  perhaps,  when  the  verdict 
is  in  his  favor. 
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Though  several  of  the  textrbooks  lay  down  rules  like  these  in  broad  terms, 
it  is  first  to  be  noticed  that  some  state  them  with  a  quaere  or  doubt.  1  Chit. 
Pi.,  note,  522,  633,  and  Cora.  Dig.,  Pleader.  In  others,  the  cited  authorities  do 
not  support  them,  as  Gilbert,  quoted  in  Tidd,  828.  In  others,  the  counsel, 
rather  than  the  court,  recognize  them.  Kempe  v.  Crews,  1  Ld.  Raym.,  170; 
Taylor  v.  Whitehead,  Doug.,  749.  In  others,  the  court  refer  to  them,  but  do 
not  appear  to  have  founded  their  decision  on  them,  as  Webster  v.  Bannister, 
Doug.,  396,  where  the  issue-covered  the  merits,  3  Hen.  &  Munf.,  388 ;  and  in 
others  matters  still  different  existed,  which  justified  the  judgment  given,  inde- 
pendent of  these  rules. 

Thus,  if  a  plea  be  bad,  but  still  confesses  the  cause  of  action  without  setting 
out  a  sufficient  avoidance,  judgment  can  with  propriety  be  rendered  for  the 
plaintiff  on  such  confession,  if  the  declaration  be  good.  Rex  v.  Philips,  1  Str., 
397;  Jones  v,  Bodingham,  1  Saik.,  173;  Gould  on  PI.,  509;  Siraonton  v.  Win- 
ter et  al,  5  Pet.,  141 ;  Kirtley  v.  Deck,  3  Hen.  &  Munf.,  388;  6  Mod.,  10;  Tidd, 
827. 

So,  if  the  plea  be  a  mere  nullity,  putting  nothing  material  in  issue,  judg- 
ment is  at  times  allowed  to  be  signed  as  for  want  of  a  plea,  as  if  nil  dicit^  pro- 
vided the  declaration  be  good.     4  Taunt.,  164;  2  Maule  &  Selw.,  606. 

So,  if  the  plea  bo  evidently  a  sham  plea  or  fictitious,  a  like  course  is  war- 
ranted.    10  East,  237;  Tidd*  831. 

Or  if  the  plea,  though  neither  of  these,  still  be  defective,  but  sets  out  such 
facts  as  demonstrate  that  the  party  has  no  merits,  and  that  no  amendment 
could  be  made  which  would  avail  him  anything,  or,  in  other  words,  nothing 
is  left  in  the  case  that  can  be  mended.  Gould  on  PL,  514,  §  39;  Tidd,  831; 
Henderson  v.  Foote,  3  Call,' 248. 

It  is  incidental  circumstances  like  these,  affecting  the  merits,  and  not  ad- 
verted to  always  in  decisions  or  elementary  treatises,  which  have  governed 
most  of  the  opposing  cases,  rather  than  a  mere  technical  and  in  some  degree 
arbitrary  rule,  without  reference  to  the  merits,  and  which  would  bar  a  part}*- 
claiming  to  possess  them  from  having  th6m  tried  on  a  repleader  or  amendment 
on  complying  with  equitable  terms. 

In  the  case  now  under  consideration  the  plea  comes  under  neither  of  these 
categories,  neither  confessing  a  cause  of  action,  nor  appearing  to  be  a  sham 
or  fictitious  plea,  nor  disclosing  enough  to  show  the  defendant'  to  bo  without 
any  good  defense.  On  the  contrary,  a  defense  appears  which  the  original  de- 
fendant seems  always  to  liave  urged  with  great  confidence  as  being  good. 
Under  these  circumstances,  then,  repleading  or  something  equivalent  would 
•  seem  proper  to  do  justice  between  the  parties,  and  to  carry  out  the  principle 
of  the  statutes  of  jeofails,  so  as  not  to  prevent  a  judgment  on  the  merits,  be- 
cause some  '^slip,"  as  Lord  Mansfield  calls  it,  has  happened  on  the  part  of  the 
defendant  in  his  plea.  Hex  u.  Philips,  1  Burr.,  295;  Tidd,  828;  Gould  on  PI., 
508,  §§  31,  40.  If  the  right  be  not  put  in  issue,  and  may  be,  a  ruling  to  permit 
it  seems  reasonable.     Staple  v.  Heyden,  6  Mod.,  2. 

The  true  meaning  of  these  technical  rules  can  be  made  rational  and  con- 
sistent if  they  are  held  to  apply  to  cases  where  good  grounds  are  apparent  for 
rendering  final  judgment.  Then  it  may  well  be  rendered  against  him  who 
committed  the  first  material  fault  in  the  pleadings,  and  which  fault  has  not 
afterwards  in  any  way  been  cured. 

But  if  no  such  grounds  appear,  in  consequence  of  the  imperfections  of  the 
pleas  and  verdict,  final  judgment  cannot  properly  be  rendered  and  the  rules 
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are  inapplicable;  and  the  judgment  below  should  be  reversed,  so  as  to  furnish 
an  opportunity  to  remove  those  imperfections  and  reach  the  justice  of  the 
case  by  amendments  or  repleaders.  And  so  far  from  the  party  not  being  per- 
mitted to  enjoy  this  indulgence  who  committed  the  first  fault,  he  is  the  only 
one  who  needs  it,  and  in  whose  behalf,  under  the  liberal  spirit  of  modern  times, 
all  statutes  of  jeofails  are  passed.  Nor  can  the  opposite  party  suffer  by  this 
course  in  respect  to  the  merits,  as  they  are  left  open.  Or  in  respect  to  cost 
and  delay,  as  he  should  be  indemnified  for  them,  in  the  manner  before  men- 
tioned, by  equitable  terms  for  allowing  any  amendments. 

In  this  view  of  the  subject  it  is  of  no  consequence  for  which  party  the  de- 
fective verdict  was  found,  except  at  times  the  fact  in  it  may  be  an  indication 
of  merits  in  that  party  who  has  the  po&tea,  so  far  as  that  fact  can  affect  the 
merits.  But  in  this  case  the  fact  found  was  immaterial  in  relation  to  the  merits, 
as  already  shown,  and  the  object  now  is  to  prevent  such  immaterialities  from 
makin>j  a  final  disposal  of  the  case,  to  prevent  substance  from  being  sacri- 
ficed to  form,  and,  where  merits  may  exist,  to  adopt  such  a  Course  as  will  pre- 
sent them  to  the  court  intelligibly  for  a  final  adjudication  of  the  real  justice 
of  the  case. 

To  all  this,  in  an  advanced  era  of  jurisprudence,  it  will  hardly  do  to  repeat 
from  some  of  the  old  books,  that  a  party  is  forever  to  be  barred  either  for  the 
badness  or  the  falsity  of  his  plea,  if  it  happens  to  be  imperfect  and  is  found 
against  him,  though  he  has  not  confessed  the  declaration,  nor  stated  any  facts 
in  his  plea  inconsistent  with  the  merits. 

Much  more,  too,  is  it  proper,  if  not  indispensable,  in  a  case  like  this,  so  de- 
fective on  the  record  as  not  to  justify  anj'  decision  about  the  merits,  to  adopt 
a  course  which  shall  not  bar  the  due  consideration  of  them  in  the  end,  and 
which  shall  be  for  the  benefit  and  guide  of  the  court  even  more  than  a  party, 
so  as  to  prevent  a  leap  in  the  dark,  and  which  for  these  and  other  reasons 
shall  let  the  cause  be  re-opened,  and  prepared  and  tri^d  in  a  manner  to  bring 
the  whole  of  the  merits  legally  before  both  the  court  and  the  jury.  Cro.  Eliz., 
245;  3  Hen.  &  Munf.,  393;  Baird  &  Go.  v.  Mattox,  1  Call,  257. 

Considering  the  character  and  position  of  this  tribunal,  as  one  of  the  last 
resort  in  administering  justice,  and  considering  the  increased  disposition  of 
the  age  in  which  we  live  to  eviscerate  the  truth,  and  decide  ultimately  only 
on  the  real  merits  in  controversy  between  parties,  or,  in  the  words  of  Justice 
Story  (1  Story,  152,  in  Bottoraley  v.  United  States)  as  to  "technical  niceties, 
considering  '*  the  days  for  such  subtilties  in  a  great  measure  passed  away, 
it  seems  a  duty  of  our  own  motion  to  give  all  reasonable  facility  to  get  the 
record  in  an  intelligible  and  proper  shape  before  we  render  final  judgment. 

As  proof  that  such  a  course  is  sometimes  deemed  proper  to  aid  a  court  as 
well  as  a  party,  notwithstanding  the  technica.1  rules  before  mentioned,  it  is 
stated  in  Gould  on  PL,  507,  §  28,  that  judgment  may  be  arrested  after  verdict 
"if  the  issue  isimmaterial,  so  that  the  court  cannot  discover  from  the  findings 
upon  it  for  which  party  judgment  ought  to  be  given."     §§  22  and  23. 

So,  though  Gould  lays  down  these  rules  before  named,  he  says  [page  514, 
§  4:0]  if  a  special  plea  show  there  may  be  a  good  justification,  though  it  has 
been  badly  pleaded,  judgment  must  be  arrested  and  a  repleader  awarded,  as 
it  appears  a  good  issue  might  be  formed,  and  when  this  is  the  case  "  the  ends 
of  justice  require  that  an  opportunity  for  forming  such  an  issue  should  be 
afforded."  And  in  respect  to  objections  in  such  cases  to  indulgence  to  a  party 
whose  plea  is  bad,  Gould,  508,  says  in  a  note:  "The  true  answer  to  this  ia> 
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quirj  appears  to  be,  that  the  awarding  a  repleader  in  such  case  was  originally 
rather  an  act  of  indulgence  .to  a  party  who  tendered  an  improper  issue  than 
a  matter  of  strict  right;  an  indulgence  grounded  on  the  presumption  that  the 
issue  was  mis  joined  through  the  inadvertence  and  oversight  of  the  pleaders, 
and  that  a  further  opportunity  to  plead  would  probably  result  in  a  material 
issue  decisive  of  the  merits  of  the  cause,"  etc. 

There  are  also  some  very  high  precedents  against  the  application  of  these 
technical  rules  in  cases  and  circumstances  like  those  now  under  consideration. 
Such  was  the  case  of  Eex  v.  Philips,  1  Burr.,  302.  The  reasoning  of  Lord 
Mansfield  on  this  whole  subject  is  directly  in  point,  as  well  as  the  case  itself, 
and 'contains  that  beautiful  correction  by  him  of  a  much  abused  maxim,  in 
which  he  says  it  is  the  duty  of  a  good  judge  to  amplify  justice  rather  than 
his  jurisdiction,  honijndicis  est  ampliapejustitiamy  not  jurisdictionem.  There, 
after  verdict  for  the  plaintiflF,  he  allowed  an  amendment  of  the  plea  on  pay- 
ment of  costs,  being  satisfied  that  ''the  ends  of  justice  require  that  an  oppor- 
tunity for  forming  a  proper  issue  be  allowed." 

There  are  many  other  cases,  some  ancient  and  some  modern,  which  fully 
support  the  same  conclusion.  See  Enys  v.  Mohun,  3  Strange,  847,  and  S.  C, 
Barnardiston,  182,  220;  Try  on  v.  Carter,  2  Strange,  994;  Love  v.  Wotton,  Cro. 
Eliz.,  245. 

In  Serjeant  v.  Fairfax,  1  Levinz,  32,  the  plea  was  defective  as  not  taking 
issue  on  enough,  though  it  denied  part  of  what  was  material  in  the  declaration. 
Verdict  was  found  for  the  plaintiff.  This  is  in  substance  the  very  case  now 
under  consideration.  Counsel  contended :  "  When  the  issue  is  found  against 
the  pleader,  judgment  shall  be  for  the  plaintiff,  but  if  for  him  (the  pleader), 
not.  But  Justice  Twysden  said  that  if  an  improper  issue  is  taken,  and  ver- 
dict given  thereon,  judgment  shall  be  given  thereupon,  be  it  for  the  plaintiff 
or  defendant.  2  Cro.,  575.  But  an  immaterial  issue  is  where,  upon  the  ver- 
dict, the  court  cannot  know  for  whom  to  give  judgment,  whether  for  the 
plaintiff  or  for  the  defendant,  as  in  Hob.,  175;  and  with  him  the  chief  justice 
and  Wyndham  wholly  agreed,  and  awarded  a  repleader." 

In  Simonton  v.  Winter,  5  Pet.,  141,  the  verdict  was  for  the  plaintiff,  and  yet, 
the  plea  being  bad,  the  court  reversed  the  judgment,  as  the  cause  of  action 
was  not  confessed  in  the  plea,  and  remanded  the  case  with  an  order  for  a 
venire  de  novo.  See,  also,  in  point,  Green  v.  Baily,  5  Munford,  246,  and  Baird 
&  Co.  V.'  Mattox,  1  Call,  257. 

And  in  9  Wheat,  729,  the  pleadings  are  not  given,  but  Justice  Story  said 
there  was  great  irregularity  and  laxity  in  them,  and  "  it  is  impossible,  without 
breaking  down  the  best  settled  principles  of  law,  not  to  perceive  that  the  very 
errors  in  the  pleadings  are  of  themselves  sufficient  to  justify  a  reversal  of  the 
judgment  and  an  award  of  a  repleader,"  and  without  "appropriate  pleas,"  ''it 
would  be  difficult  to  ascertain  what  was  to  be  tried  or  not  tried."  See,  also, 
Harrison  v.  Nixon,  9  Pet.,  483. 

§  1970.  Repleader  having  gone  into  disuse^  judgment  should  be  reversed  and 
the  caxise  remandtd  for  farther  proceedings. 

All  that  remains  is  to  consider  the  best  form  of  carrying  these  conclusions 
into  effect.  In  some  of  the  cases  before  cited  the  court  have  not  only  reversed 
the  judgment  but  ordered  a  repleader.  But  in  others  it  is  said  that  this  can- 
not be  done  after  a  writ  of  error.  6  Mod.,  102;  2  Keb.,  769;  Com.  Dig., 
Pleader  and  Verdict.  Such,  probably,  has  always  been  the  practice  in  rela- 
tion to  not  ordering  it  by  the  court  below,  after  a  writ  of  error  is  sued  out, 
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till  the  case  is  again  re-opened ;  but  it  was  once  not  the  practice  in  the  higher 
courts  of  error  in  England.  See  2  Saund.,  319;  Holbech  v.  Bennett,  2  Lev- 
inz,  12.  Nor  is  it  the  practice  now  in  some  6t  the  higher  courts  in  this 
country.  In  Green  v.  Baily,  5  Munford,  251,  judgment  was  reversed  on  the 
writ  of  error,  the  pleadings  set  aside  after  the  plea,  and  a  repleader  awarded. 

The  thirty-second  section  of  the  judiciary  act,  before  referred  to,  expressly 
empowers  ''anj^  court  of  the  United  States,"  "at  any  time,  to  permit  either 
of  the  parties  to  amend  any  defect  in  the  process  or  pleadings."  Little  & 
Brown's  ed.,  91.  All  know  that  a  repleader  is  little  more  in  substance  than 
permitting  an  amendment.  But  most  of  the  precedents  in  this  court  allowing 
amendments  after  a  writ  of  error  are  in  maritime  or  admiralty  proceedihgs, 
and  I  have  found  none  of  those  in  the  form  of  repleaders.  In  4  Wheat.,  64 
(though  one  in  admiralty,  where  less  strictness  prevails  in  pleading  than  at 
common  law),  Chief  Justice  Marshall  said :  "  The  pleadings  in  this  case  are  too 
informal  and  defective  to  pronounce  a  final  decree  on  the  merits;"  and  the 
judgment  was  therefore  reversed  and  the  cause  remanded,  with  directions  to 
permit  the  pleadings  to  be  amended.  See,  also,  a  like  order  in  The  Divina 
Pastora,  4  Wheat.,  63,  and  in  case  of  The  Edward,  1  Wheat.,  264,  and  case  of 
The  Samuel,  1  Wheat.,  13 ;  Harrison  et  al.  v,  Nixon,  9  Pet.,  483. 

In  cases  at  common  law  the  form  is  usually  somewhat  different.  In  5  Pet., 
141,  the  form  was  suited  to  the  case,  and  judgment  not  only  reversed,  but  a 
venire  de  novo  ordered ;  and  in  United  States  v.  Hawkins,  10  Pet.,  125,  Justice 
Wayne  says:  ^'^ K  venire  de  novo  is  frequently  awarded  in  a  court  of  error, 
upon  a  bill  of  exceptions,  to  enable  parties  to  amend,"  and  "amendment 
may,  in  the  sound  discretion  of  the  court,  upon  a  new  trial,  be  permitted." 
See,  further,  2  Wheat.,  226;  Barnes  v.  Williams,  11  Wheat.,  416;  Bellows 
V,  Hallowell  &  Augusta  Bank,  2  Mason,  31 ;  Peterson  v.  United  States,  2 
1\^ash.  C.  C,  36.  See  the  form  in  England.  Parker  v.  Wells,  1  D.  &  E.,  783, 
and  Grant  v.  Astle,  Doug.,  722.  In  Pollard  v.  Dwight,  4  Cranch,  433,  the 
court  said  let  judgment "  be  reversed  and  the  cause  remanded  for  a  new  trial." 
Mr.  Lee  prayed  "  with  leave  for  the  defendants  below  to  amend  their  plead- 
ings." The  court  said  ''that  the  court  below  had  the  power  to  grant  leave  to 
amend,  and  this  court  could  not  doubt  but  it  would  do  what  was  right  in  that 
respect."     Similar  to  this  was  the  course  in  Day  v,  Chism,  10  Wheat.,  449. 

And  in  United  States  v.  Kirkpatrick,  9  Wheat.,  738,  the  court  not  only  re- 
versed the  judgment  and  awarded  a  venire  de  novOy  but  gave  "  directions  also 
to  allow  the  parties  liberty  to  amend  their  pleadings."  So  9  Wheat.,  540. 
See  on  this,  further,  Mar.  Ins.  Co.  v.  Hodgson,  6  Cranch,  218;  7  id.,  47,  497;  9 
id.,  244;  1  id.,  261,  13;  10  id.,  449;  4  id.,  52;  16  Pet.,  319;  Moody  v.  Keener, 
9  Porter,  252. 

In  conclusion,  then,  as  by  several  cases  in  England  the  allowance  of  a  re- 
pleader in  courts  of  error  seems  to  have  gone  into  disuse  in  modern  times, 
and  as  the  practice  in  common-law  cases  in  this  tribunal,  though  otherwise  in 
some  of  the  states,  has  usually  been  not  to  direct  either  amendments  or  re- 
pleaders in  cases  like  these,  but  to  reverse  the  judgment  and  remand  the  cause 
to  the  court  below  for  further  proceedings  there,  we  shall  conform  to  that 
practice  in  the  present  instance. 

Let  the  judgment  below  be  reversed,  and  the  case  remanded  for  further 
proceedings. 
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TOWNSEND  V.  JEMISON. 
(7  Howard,  706-786.    1848.) 

Ebbob  to  U.  S.  District  Court,  Northern  District  of  Mississippi. 

Opinion  by  Mb.  Justiok  Woodbubt. 

Statement  of  Facts. —  The^  original  action  in  this  case  was  assumpsit. 
Though  the  declaration  contained  several  counts,  some  on  a  special  promise 
and  some  for  money  paid  and  received,  it  was  indorsed  on  the  original  sum- 
mons that  the  action  was  "  brought  to  recover  the  sum  of  $4,000  and  interest 
at  ten  per  cent.,  paid  for  defendant,  from  27th  of  January,  1840,  to  Mississippi 
Union  Bank,"  etc.,  etc. 

There  was  a  demurrer  and  other  pleadings  as  to  this  declaration,  which  it  is 
not  necessary  to  repeat,  as  leave  was  given  to  amend  throughout,  and,  on  the 
6th  of  December,  1842,  a  new  declaration  was  filed,  consisting  of  three  special 
counts  and  the  usual  money  counts,  all  of  which  must,  of  course,  be  for  the 
original  cause  of  action. 

On  the  9th  of  December,  1842,  the  defendant  pleaded  the  general  issue  of 
non  assumpsit  to  the  whole  declaration ;  and,  for  further  plea  to  the  three  spe- 
cial counts,  averred  that  the  suit  was  brought  to  charge  him  for  the  debt  of 
John  B.  Jones,  and  for  no  other  purpose;  and  that,  there  being  no  evidence 
of  his  promise  in  writing,  the  suit  was  barred  by  the  statute  of  frauds  and  per- 
juries. To  this  the  plaintiff  replied  that  the  suit  was  not  so  brought,  but  on 
original  promises  made  by  the  defendant.  The  latter  filed  a  general  demurrer 
to  this  replication. 

On  the  12th  of  December  the  general  issue  joined  as  to  the  whole  declara- 
tion appears  to  have  been  tried,  and  a  verdict  returned  for  $3,451.88,  for 
which  sum,  at  the  same  time,  judgment  was  rendered  and  execution  issued. 

Nothing  further  took  place  till  June  5,  1845,  when  this  writ  of  error  was 
brought  to  reverse  the  judgment,  assigning  as  the  ground  for  it  that  the  de- 
murrer to  the  replication  should  first  have*been  disposed  of,  and  that  the  stat- 
ute of  frauds  pleaded  in  the  preceding  plea  was  a  full  defense  to  the  matters 
alleged  by  the  original  plaintiff. 

§  1971.  W/ieji  there  is  an  issue  of  law  and  fact  before  the  court  in  the  same 
action  the  practice  in  this  country  is  to  decide  the  question  of  law  first. 

This  case  presents  some  questions  of  practice  and  of  pleading  which  possess 
no  little  difficulty.  They  must  be  settled  chiefly  b}'^  the  reasons  which  may 
be  applicable  to  them;  and  when  precedents  in  this  court  are  not  found  for  a 
guide  in  aid  of  those  reasons,  they  may  be  strengthened  by  analogies  estab- 
lished in  the  state  courts  or  in  England,  where  the  systems  of  pleading  and 
practice  are  somewhat  similar.  It  seems  proper,  and  is  conceded,  that  in  a 
cause  where  several  pleas  are  filed,  as  here,  and  some  terminate  in  a  demurrer 
and  others  in  an  issue  to  the  jury,  they  should  all,  as  a  general  rule,  unless 
waived  or  withdrawn,  be  in  some  way  disposed  of  by  the  court.  The  leading 
inquiry  then  is,  if  enough  appears  in  all  the  proceedings  here  to  render  it  prob- 
able that  the  issue,  in  law  no  less  than  in  fact,  was  in  some  way  disposed  of, 
though  this  is  not,  eo  nomine^  mentioned  m  the  record.  Assuredly  it  is  usual 
in  this  country,  as  a  matter  of  practice,  when  there  is  an  issue  of  fact  and 
another  of  law  in  the  same  action,  to  have  the  question  of  law  heard  and  de- 
cided first.  Green  v.  Dulany,  2  Munf.,  518;  Muldrow  v.  M'Cleland,  1  Litt., 
4;  Co.  Litt.,  72,  a;  Com.  Dig.,  Pleader,  Demurrer.  22.  The  twenty-eighth 
rule  for  the  circuit  courts  accords  with  this  by  directing  that,  in  such  cases, 
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"the  demurrer  shall,  unless  the  court  shall  otherwise,  for  good  cause,  direct, 
be  first  argued  and  determined; "  because  a  decision  on  that,  if  one  way,  that 
is,  if  in  favor  of  the  demurrer,  will  frequently  dispose  of  the  whole  cause,  and 
supersede  the  expense  and  necessity  of  a  jury  trial  of  the  other  issue,  as  well 
as  give  an  opportunity  to  move  for  an  amendment.  5  Bac.  Abr.,  Picas  and 
Pleading,  No.  1;  Tidd's  Pract.,  476;  Duberley  v.  Page,  2  D.  &  E.,  394. 

§  ltl72.  A  demurrer  appearing  on  the  recaraiiot  disposed  of  may  he  deemed 
from  the  circufnstances  to  have  been  waived. 

Tet^this  course,  being  a  matter  of  sound  discretion  in  the  court  rather  than 
of  fixed  or  inflexible  right,  it  cannot  alwa^'s  bo  absolutely  presumed  to  have 
been  pursued.  See  twenty-eighth  rule,  ante,  and  cases  before  cited;  2  D.  & 
£.,  394;  1  Saunders,  80,  note  1.  But  as  it  is  usual,  and  the  defendant  in  this 
case  did  not  file  any  exception,  as  if  there  had  been  a  refusal  by  the  court  to 
decide  first  on  the  demurrer,  the  presumption  does  not  seem  so  strong  that 
there  had  been  a  refusal  or  neglect  to  do  it,  as  that  the  demurrer  had  beea 
waived  by  the  defendant,  or,  if  not  waived,  had  been  decided,  and  the  partic- 
ular minute  of  this  on  the  record  omitted  by  a  mistake  of  the  clerk.  Sev- 
eral other  circumstances  exist  which,  in  connection  with  these,  contribute  to 
strengthen  this  last  presumption,  and  to  justify  us  on  legal  grounds  in  infer- 
ring that  one  of  the  above  events,  either  a  waiver  or  decision  of  the  demurrer, 
actually  took  place  here.  First,  as  to  those  in  favor  of  the  position  that  the 
demurrer  was  waived.  Only  one  cause  of  action  existed  here,  though  set 
out  in  several  counts.  This  is  stated  not  only,  as  before  mentioned,  in  the 
summons  by  the  original  plaintiff,  but  by  the  defendant  in  his  special  plea  and 
in  the  argument  of  his  counsel.  The  general  issue,  which  was  joined  and 
tried,  went  to  the  whole  declaration,  and  under  that,  at  the  trial,  any  parol 
evidence  offered  in  its  support  could  have  been  objected  to  as  within  the  stat- 
ute of  frauds,  which  seems  to  have  been  the  whole  defense,  as  well  as  under 
the  special  plea  setting  up  this  statute  against  the  special  counts'.  This  is  clear 
from  the  books  of  practice.  1  Chit.  PL,  515;  2  Leigh's  N.  P.,  1066;  1  Tidd's 
Pract.,  646.  Though,  to  be  sure,  it  could  be  pleaded  specially  also,  and  this 
may  now  be  necessary  under  the  new  rules  of  court  in  England.  1  Bingh. 
N.  C,  781 ;  2  Cromp.,  Mees.  &  Rose,  627.  Hence,  from  abundant  caution  lest 
this  objection  might  not  be  admissible  under  the  general  issue,  the  special  plea 
here  was  probably  at  first  filed.  But  before  the  trial  came  on,  which  was 
three  days  after,  it  is  likely  that  the  defendant  had  become  convinced  that 
it  was  admissible  under  the  general  issue,  and  therefore  went  to  trial  without 
having  the  demurrer  first  argued  and  decided,  or  even  joined,  but  waived  it. 
If,  on  the  contrary,  he  concluded  to  try  the  issue  to  the  jury  first,  and  then,  if 
not  allowed  there  to  make  his  objection  as  to  the  statute,  to  argue  the  demur- 
rer afterwards,  the  inference  would  be  equally  strong  that  he  was  allowed  to 
urge  the  objection  at  the  trial,  and  had  a  decision  on  it  there,  and  therefore 
waived  his  special  plea  and  demurrer,  and  a  separate  and  unnecessary  decision 
on  them  afterwards.  Such  was  the  presumption  in  the  case  of  Bond  v.  Hill,  3 
Stew.  (Ala.),  283,  more  fully  explained  hereafter.  It  was  held  likewise  in 
Morrison  v.  Morrison,  3  Stew.,  444,  that  if  a  demurrer  and  an  issue  of  fact 
were  to  the  same  matter,  and  the  latter  was  tried  first,  it  must  be  presumed 
that  the  other  had  been  waived. 

In  Dufau  v.  Couprey's  Heirs,  6  Pet.,  170,  a  writ  of  error  was  brought  for 
the  same  general  cause  as  here,  that  one  of  the  pleas  intended  for  the  court 
did  not  appear  by  the  record  to  have  been  decided.     But  the  court  sustained 
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the  judgment  below ;  the  other  plea,  on  examination,  as  will  soon  be  shown 
to  be  the  case  here,  being  found  immaterial  after  the  finding  of  the  jury. 
Where  one  material  issue  is  decided,  going  to  the  whole  declaration,  it  is  of 
no  consequence  how  an  immaterial  issue  going  only  to  a  part  of  it  is  found,  if 
no  injury  be  done  by  it  to  either  party.  6  Mo.,  544.  And  by  parity  of  rea- 
soning it  would  be  of  no  consequence  whether  it  was  decided  at  all  or  not,  if 
enough  else  is  decided  to  dispone  properly  of  the  whole  case. 

What  fortifies  these  views  is  the  fact  that  the  defendant  never  procured  a 
joinder  to  his  demurrer  by  the  plaintiff.  As  he  interposed  this  defense  in  a 
special  plea  and  filed  the  demurrer  to  the  replication,  it  would  be  material  for 
him,  if  wanting  a  decision  on  them,  to  get  the  pleadings  finished.  He  should 
have  moved  for  a  joinder  or  got  a  rule  for  one  (1  Chit.  PI.,  628),  and  should 
likewise  have  moved  for  a  decision  on  them,  if  desired,  before  a  final  judg- 
ment was  rendered  on  the  verdict.  It  is  true  that  some  books  appear  to  con- 
sider it  the  duty  of  the  plaintiff  to  join  a  demurrer  soon  after  it  has  been 
tendered  by  the  defendant.  But  this,  it  is  believed,  generally  depends  upon  a 
positive  rule  of  court,  which  may  exist,  to  require  it.  33d  Rule  of  Practice 
for  Courts  of  Equity,  1  How.,  51;  Williams'  Case,  Skinner,  217.  And  without 
such  rule,  as  in  this  case,  he  may  need  and  take  time  to  decide  on  making  a 
motion  to  amend  before  joining;  and  the  harshest  penalty  proper  for  delay  in 
the  joinder  would  seem  to  be  that  the  demurrer  may  be  considered,  when  re- 
quested  by  the  party  making  it,  though  no  formal  joinder  has  taken  place. 
3  Levinz,  222;  Skinner,  217.  The  omission  of  the  defendant,  then,  to  obtain  a 
joinder  to  which  he  was  by  law  entitled  (1  Chit.,  647;  Barnes,  163),  the  omis- 
sion to  add  one  himself,  which  is  sometimes  permissible  (5  Taunt.,  164,  and  1 
Pike,  Ark.,  180),  and  the  omission  to  request  a  decision  without  any  joinder, 
as  he  may  after  much  delay  (Skinner,  217),  all  appear  on  the  record,  and  look 
not  only  like  a  waiver  of  a  decision  on  the  demurrer  by  the  defendant,  but  a 
neglect  of  his  own  duties  on  the  subject.  A  waiver  of  a  demurrer  often  takes 
place,  and  is,  by  law,  permissible.  1  Tidd's  Pr.,  710;  1  East,  135;  2  Bibb,  12; 
1  Burrow,  321;  2  Strange,  1181.  Quilihet  renuntiare  potest  jure  pro  se  intro- 
ducto.  The  want  of  a  decision  would,  in  this  aspect  of  the  subject,  seem  to  be 
by  his  own  consent,  and  conse?i8U8  toUit  errorem.  The  course  of  the  defendant 
appears  to  have  been,  practically  and  substantially,  if  not  formally,  an  aban- 
donment of  a  wish  for  any  separate  decision  on  the  demurrer.  See  cases  of 
this  kind.  Wright  v.  Hollingsworth,  1  Pet.,  165;  Bac.  Abr.,  Error,  K.,  5; 
Vaiden  v.  Bell,  3  Kandolph,  448;  Patrick  v,  Conrad,  3  Marsh.,  613;  2  Marsh., 
227;  Casky  v.  January,  Hard.,  539.  As  a  plea  of  the  general  issue,  while  a 
demurrer  is  pending  undisposed  of,  is  considered  a  waiver  of  it.  Cobb  v.  In- 
galls,  Breese,  ISO. 

§  1973.  A  demurrer  may  he  deemed  to  have  been  waived  hy  defendant  from 
hia  neglect  to  secure  a  decision  thereon. 

In  another  view  of  the  subject,  looking  to  the  defendant's  own  neglect  as 
the  cause,  a  party  cannot  be  allowed  to  take  advantage  of  his  own  wrong  or 
inattention.  Thus,  it  has  been  decided  that  a  writ  of  error  will  not  lie  for  one's 
own  neglect  or  irregularity.*  1  McCord,  205;  1  Pike  (Ark.),  99;  Kincaid  v. 
Higgins,  1  Bibb,  396;  2  Blackf.,  71;  3  McCord,  302,  477;  Kyle  v.  Hoyle,  6 
Mo.,  544.  It  strengthens  these  conclusions  that  the  original  defendant  seems 
to  have  long  acquiesced  in  what  he  now  excepts  to, —  that  he  does  not  appear 
to  have  asked  for  a  decision  on  the  demurrer,  to  have  made  any  complaint  at 
the  time  of  the  demurrer  not  being  decided  to  have  filed  any  motion  about  it, 
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oflfered  any  bill  of  exceptions,  or  even  brought  any  writ  of  error  till  after  the 
lapse  of  nearly  three  years.  So  much  as  to  the  waiver  of  the  demurrer.  But 
if  the  demurrer  was  not,  in  truth,  waived  or  withdrawn  by  the  defendant,  or 
cannot  be  now  so  considered,  from  all  which  appears  on  the  record,  the  pre- 
sumption from  all  is  evident  that  the  demurrer  and  special  plea  were  actually 
decided  on  by  the  court,  and  the  omission  to  enter  it  on  the  record  may  be 
cured  b}'  the  statute  of  jeofails.  Such  a  decision  would  have  been  its  ordinary 
and  proper  course  of  proceeding. 

This  court  has  held  in  a  state  of  things  much  like  this,  as  will  soon  be  more 
fully  explained,  that  it  was  bound  to  presume  that  "justice  was  administered 
in  the  ordinary  form."  4  How.,  167.  And  hence,  in  3  Stew.  (Ala),  447, 
448,  where  a  decree  was  averred  in  the  record,  but  not  its  form,  it  was  pre- 
sumed to  have  been  in  the  ordinary  form.  The  court  could  not  properly  have 
decided  and  given  judgment  for  the  plaintiiF  in  this  case  as  it  did,  and,  as 
must  be  presumed,  properly,  in  the  first  instance,  if  the  demurrer  had  not  been 
waived  or  settled  in  favor  of  the  plaintiff.  Nor  was  the  defendant  likely  to 
have  acquiesced  in  the  judgment  without  putting  an  exception  on  the  record, 
unless  one  of  these  circumstances  had  occurred.  This  question  has  arisen  in 
several  of  the  states,  and  been  decided  in  conformity  with  these  views.  In 
the  case  of  Cochran's  Executors  v.  Davis,  5  Litt.,  119,  the  court  very  properly 
adopt  a  like  principle,  saying:  "To  this  pica  there  was  a  demurrer,  and  al- 
though there  is  no  order  of  record  expressly  disposing  of  the  demurrer,  yet,  as 
the  court  gave  judgment  for  the  plaintiff  on  the  whole  record,  it  must  be  taken 
that  the  demurrer  was  sustained  and  the  plea  overruled."  So  in  substance  it 
was  held  in  McCollom  -y.  Hogan,  1  Alabama,  615;  and  in  Bond  v.  Hill,  3 
Stewart,  283,  where,  as  in  this  case,  there  was  a  plea  amounting  to  the  general 
issue,  or  containing  what  was  admissible  under  it,  and  it  did  not  appear  dis- 
tinctly to  have  been  disposed  of,  but  the  general  issue  was  tried,  it  was  held  to 
be  presumed  that  the  defendant  had  the  full  benefit  of  the  objection  on  the 
trial,  and  error  will  not  lie.  It  is  true  that  where  one  issue  in  a  cause  is  found 
one  way,  and  another,  on  a  matter  entirely  distinct  is  not  disposed  of,  it  may 
not  be  proper  alwaj's  to  consider  it  as  decided.  Pratt  v.  Rogere,  5  Mo.,  51. 
But  here  the  questions  involved  in  both  issues  were  the  same ;  both  related  to 
the  same  cause  of  action,  and  both  to  the  same  defense.  The  cases  on  this 
subject  are  so  much  more  numerous  in  the  states  than  in  England  or  in  this 
court,  that  we  of tener  find  it  necessarj'^  to  resort  to  them  for  analogies  in  sup- 
port of  our  reasoning  as  to  what  should,  under  all  the  facts,  be  presumed.  But 
in  this  court,  at  this  very  term,  we  have  a  strong  illustration  of  the  correct- 
ness of  truth  of  such  a  presumption,  in  the  case  of  Harris  v.  Wall;  where,  on 
similar  findings  by  a  jury  on  some  pleas  and  a  demurrer  to  others,  and  a  judg- 
ment for  the  defendant  without  any  entr}'^  made  specifically  that  the  demurrer 
was  disposed  of,  it  happens,  in  point  of  fact,  that  it  was  decided,  and  the 
judge  on  that  circuit,  now  present,  has  with  him  his  written  opinion  which  he 
delivered  when  deciding  it.  So  in  Stockton  v.  Bishop,  4  How.,  167,  in  a  writ 
of  error  where  a  verdict  appeared  and  a  judgment,  but  not  for  any  particular 
sum,  with  several  other  important  omissions,  this  court,  by  Catron,  justice, 
remarked:  "  Still,  we  are  bound  to  presume,  in  favor  of  proceedings  in  a  court 
having  jurisdiction  of  the  parties  and  subject-matter,  that  justice  was  ad- 
ministered in  the  ordinary  form,  when  so  much  appears  as  is  found  in  this  im- 
perfect record." 
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§  1974.  Some  things  not  appearing  on  the  record  may  he  asawned  on  writ  of 
error. 

Again,  on  a  writ  of  error,  many  things  will  always  be  presumed  or  intended, 
in  law  as  well  as  fact,  to  have  happened  which  are  not  ipsissitnis  verbis^  or 
substantively  so  set  out  on  the  record,  but  are  plainly  to  be  inferred  to  have 
happened  from  what  is  set  out.  Cro.  Eliz.,  467;  4  How.,  166.  Thus  in  this 
case  numerous  circumstances  stated  on  the  record,  and  alread  v  referred  to,  in- 
dicate  that  the  demurrer  and  special  plea,  if  not  withdrawn  or  waived,  were 
actually  disposed  of.  Among  them,  raising  a  strong  presumption  that  way,' 
is  the  fact  that  three  days  elapsed  after  the  pleas  and  demurrer  were  filed  be- 
fore the  trial  of  the  other  issue;  that  within  this  period  the  court  had  time  to 
hear  the  question  of  law  argued ;  that  it  is  the  usual  practice  to  hear  such  a 
question  before  going  to  a  trial  of  the  facts;  and  hence,  unless  the  demurrer 
was  waived,  that  the  court,  before  the  trial,  did  probably  hear  and  decide  the 
demurrer  against  the  defendant.  Again,  the  court  would  have  been  still  less 
likely  to  have  proceeded  to  final  judgment  without  first  disposing  of  the  ques- 
tion of  law,  unless  waived  or  settled  either  before,  at  or  after  the  trial.  Such, 
too,  being  the  duty  of  the  court,  they  are  to  be  presumed,  till  the  contrary 
appears,  to  have  done  their  duty.  Wilkes  v.  Dinsman,  7  How.,  89.  Nor  is 
such  a  presumption  here,  as  some  have  suggested,  against  the  record,  because 
the  record  says  nothing  on  the  subject.  But  it  is  consistent  with  everything 
that  is  there  said,  and  with  what  is  fairly  to  be  inferred  from  the  whole  record, 
carrying  with  us  the  probable  idea,  in  that  event,  of  some  omission  or  mis- 
prision by  the  clerk  in  noting  all  which  happened.  % 

§1975.  Clerical  misprision. 

The  omission  of  the  clerk  to  enter  on  the  record  the  judgment  upon  the  de- 
murrer, or  to  state  its  waiver  if  it  was  abandoned,  would  be  merely  a  clerical 
mistake;  and  it  is  well  settled  at  common  law  that  a  misprision  by  a  clerk,  if 
the  case  be  clearly  that  alone,  though  it  consist  of  the  omission  of  an  impor- 
tant word  or  expression,  is  not  a  good  ground  to  reverse  a  judgment,  w^here 
substance  enough  appears  to  show  that  all  which  was  proper  and  required  was 
properly  done.  Willoughby  v.  Gray,  Cro.  Eliz.,  467;  Weston's  Case,  11  Mass., 
417. 

§  1976.  Policy  of  the  law  that  defects  he  cured  a^i  far  as  possihle  hy  verdict. 

The  statutes  of  jeofails  usually  go  still  further  in  remedying  defects  after 
verdicts  and  judgments.  Considering  this,  under  those  statutes,  as  a  case  of 
defect  or  want  of  form  in  the  entry  by  the  clerk,  and  not  of  error  in  the  real 
doings  of  the  court,  the  statute  of  jeofails  of  the  United  States,  curing  all  de- 
fects or  want  of  form  in  judgments,  is  explicit  against  our  reversing  this  for 
such  a  cause.  Sec.  32  of  Judiciary  Act  of  1789  (1  Stats,  at  Large,  91).  If  the 
state  laws  are  to  govern,  the  words  of  the  statute  of  jeofails  are  equally  ex* 
plicit  and  more  minute  in  Mississippi  in  curing  such  defects,  resembling  more 
the  English  statutes.  Hutchinson^s  Code  for  Mississippi,  Sirl.  It  is  not  a  little 
singular  that  the  unwillingness  in  England  to  have  judgments  disturbed  by 
writs  of  error  for  defects  in  them  or  in  the  prior  pleadings,  where  a  verdict  of 
a  jury  has  been  rendered  for  a  plaintiff,  is  such  that  something  like  five  or  six 
acts  of  parliament  were  passed  before  our  ancestors  emigrated  hither,  and 
several  more  since,  to  prevent  writs  of  error  from  being  maintained  for  defects 
in  form  as  well  as  to  empower  amendments  in  such  cases.  See  those  in  1  Bac. 
Abr.,  Amendment  and  Jeofails;  O'Driscoll  v.  McBurney,  2  Nott  &  McCord, 
58.    Some  of  the  defects  cured  s^em  to  be  very  near  as  strong  as  the  present 
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case.  11  Coke,  6,  h;  Act  of  32  Hen.  VIIL,  ch.  30.  The  difficulty  is  in  decid- 
ing "  what  is  substance  and  what  is  form,"  and  that  is  governed  by  no  fixed 
text,  but  it  is  laid  down  that  it  "  must  be  determined  in  every  action  according 
to  its  nature."  1  Bac.  Abr.,  Amendment  and  Jeofails,  E,  1;  1  Saund.,  81, 
npte  1. 

At  common  law  defects  in  collateral  pleadings,  or  other  matters  not  preced- 
ing the  verdict,  and  not  to  be  proved  in  order  to  get  a  verdict,  were  not  cured 
by  it.  Yet  those  were  cured  which  related  to  matters  necessary  to  be  shown, 
to  get  a  verdict,  and  hence,  after  it,  are  presumed  to  have  been  shown.  Ken- 
ner  v.  Bank  of  Columbia,  9  Wheat.,  581;  Com.  Dig.,  Pleader,  Count,  ch.  87; 
Carson  v.  Hood,  4  Dall.,  108;  1  Sumn.,  314;  1  Gall.,  261;  1  Wils.,  222;  Burr., 
17,  25;  Cotterel  v.  Cummins,  6  Serg.  &  R,  348;  1  Sumn.,  319;  16  Conn.,  586; 
11  Wend.,  375;  7  GreenL,  63.  But  these  defects  in  collateral  matters,  as  here, 
when  they  relate  to  form,  are  as  fully  cured  by  the  statutes  of  jeofails  as  those 
connected  with  the  verdict  are  by  intendment  at  common  law.  Stennel  v, 
Hogg,  1  Saund.,  228,  note  1;  Dale  v.  Dean,  16  Conn.,  579,  Any  omission  like 
this  would  certainly  be  amendable  below,  and  some  cases  have  gone  so  far  as 
to  hold,  in  error,  that  any  defect  amendable  below  will  be  considered  as  act- 
ually amended.    Cummings  v.  Lebo,  2  Kawle,  23. 

In  conclusion  on  this  point,  this  court,  by  Catron,  J.,  in  the  writ  of  error 
before  named,  of  Stockton  v.  Bishop,  4  How.,  164,  stated  that  "  it  must  be  ad- 
mitted that  congress  acted  wisely  in  declaring  that  no  litigant  party  shall  lose 
his  right  in  law  for  want  of  form;  and  in  going  one  step  further,  as  congress 
unquestionably  has  done,  by  declaring  that,  to  save  the  parties'  rights,  the 
substance  should  be  infringed  on  to  some  extent  when  contrasted  with  modes 
of  proceeding  in  the  English  courts,  and  with  their  ideas  of  what  is  substance." 

After  this  it  would  seem  hypercritical,  and  contrary  to  the  whole  spirit  of 
the  statutes  of  jeofails,  both  of  the  United  States  and  of  Mississippi,  to  allow 
an  exception  so  contrary  to  legal  presumption  as  this  to  be  sustained.  Xor 
does  it  promote  the  ends  of  justice  to  let  parties  lie  by  and  not  take  excep- 
tions, and  afterwards  reverse  judgments  for  omissions,  which,  if  noticed  at 
the  time,  would  have  been  corrected.  McCready  v.  James,  6  Whart.,  547. 
And  this  court,  where  the  issues  were  three,  and  the  verdict  and  judgment  not 
separate  on  each,  but  general  on  all,  and  the  objection  was  taken  on  the  writ 
of  error,  in  Roach  v,  Hulings,  16  Pet.,  321,  said,  by  Daniel,  J. :  "  Objections  of 
this  character  that  are  neither  taken  at  the  usual  stage  of  the  proceedings,  nor 
prominently  presented  on  the  face  of  the  record,  but  which  may  be  sprung 
upon  a  party  after  an  apparent  waiver  of  them  by  an  adversary,  and  still  more 
after  a  trial  upon  the  merits,  can  have  no  claim  to  the  favor  of  the  courts  but 
should  be  entertained  only  in  obedience  to  the  strictest  requirements  of  law;" 
and  they  were  in  that  case  accordingly  overruled  or  considered  as  cured. 

§  1977,  In  Mississippi  one  good  count  wiil  sustain  a  vet^dict. 

Another  ground  for  affirming  the  judgment,  which  the  plaintiff  in  error 
cannot  easily  overcome,  is  that,  if  the  three  counts  to  which  the  special  plear 
is  tiled  cannot  be  sustained,  the  defendant  in  error  has  obtained  a  verdict  on 
all  the  counts;  thus  showing,  at  least,  that  there  was  no  valid  defense  to  the 
others.  And  if  those  three  were  conceded  to  be  bad,  the  others  are  good,  and, 
notwithstanding  a  verdict  and  judgment  on  all,  the  latter  must  not  in  snch 
case  be  reversed  on  error.  By  an  express  statute  in  Mississippi,  passed  June 
28,  1842,  one  good  count,  though  others  are  bad,  will  sustain  a  judgment. 
Hutch.  Code  for  Miss.,  ch.  5,  art.  1.    This  gis  not  a  peculiarity  confined  to 
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Mississippi,  bat  a  like  rule  prevails  in  several  other  states.  2  Bibb,  62 ;  2 
Litt.,  100;  2  Bay,  204;  2  Hill,  648;  1  Blackf.,  12;  1  Stewart,  384;  2  Conn., 
324.  And  though  in  some  it  is  otherwise  (1  Gaines,  347;  11  Johns.,  98:  9 
Mass.,  198),  and  is  otherwise  in  England  (Grants.  Astle,  Doug., 722),  yet  it  has 
been  regretted  by  some  of  her  eminent  jurists  as  "  inconvenient  and  ill- 
judged." 

If  this  provision,  then,  in  Mississippi  should  be  regarded  as  a'ruleof  practice, 
it  existed  there  when  the  last  process  act  of  May,  1828  (4  Stats,  at  Large,  278), 
passed,  and  hence,  by  acts  of  congress  and  the  rules  of  our  circuit  court,  binds 
them;  but  if  it  be  a  right  conferred  by  her  statute,  it  equally  must  govern  us, 
by  the  judiciary  law  of  1789  (1  id.,  73),  in  all  cases  tried  like  this  in  that  state. 
16  Pet.,  89,  303. 

§  1978.  On  a  demurrer  judgment  goes  against  party  committing  the  first 
fault. 

But  besides  these  reasonings  and  views,  to  some  of  which  a  portion  of  the 
court  except,  there  exists  another  ground  for  aiflrraing  the  judgment  below, 
which  appears  to  us  fully  established  both  on  principle  and  adjudged  cases. 
The  first  fault  in  the  pleadings  connected  with  the  demurrer  seems  to  have 
been  committed  by  the  defendant  himself,  and  no  reason  appears  on  the  whole 
record  why  the  original  judgment  should  not  have  been  rendered  against  him 
on  that  ground.  His  only  defense  set  up  was  the  statute  of  frauds  and  per- 
juries. This  statute  was  pleaded  specially;  but  on  the  facts  and  the  law  it 
does  not  seem  to  have  been  applicable  to  the  case.  The  case  was  a  transaction 
of  money  paid  by  the  plaintiff  on  account  of  the  defendant,  and  must  have 
been  considered  by  the  court  and  jury  as  done  under  an  original  undertaking 
to  repay  it  in  a  particular  way,  which  the  defendant  had  not  fulfilled,  and 
which  was  not  within  the  provisions  of  the  statute.  The  defendant  was  mis- 
led, by  the  mode  of  payment  being  special  and  to  a  third  person,  into  an  im- 
pression that  the  original  promise  was  to  a  third  person.  The  suit  is  not 
brought  by  the  third  person  to  whom  the  original  plaintiff  owed  a  debt,  nor 
was  the  promise  made  to  a  third  person ;  but  it  is  brought  by  the  person  who 
advanced  money  on  account  of  the  defendant  on  a  consideration  moving  from 
him  alone,  and  on  the  promise  made  to  him  alone  for  its  payment  i^  a  partic- 
ular manner.  See,  on  this.  Read  v.  Nash,  1  Wils.,  305 ;  2  Leigh's  N.  P.,  1031 ; 
King  V,  Despard,  5  Wend.,  277;  Towne  v,  Grover,  9  Pick.,  306;  Hodgson  v. 
Anderson,  3  Barn.  &  Ores.,  842. 

This  was  virtually,  therefore,  an  undertaking  by  the  defendant  to  pay  his 
own  debt,  but  simply  specifying  a  particular  manner  of  doing  it;  and  unless 
it  was  found  at  the  trial  that  the  statute  of  frauds  did  not  apply,  it  is  to  be 
presumed  that  a  recovery  would  not  have  been  had  before  the  jury,  where  it 
was  competent  to  make  this  an  objection. 

The  matter  of  the  plea,  then,  having  been  clearly  bad,  it  appears  to  be  well 
settled  that,  when  a  demurrer  is  filed  to  a  replication,  if  the  plea  is  bad,  judg- 
ment ought  to  be  given  for  the  plaintiff.  Anon.,  2  Wils.,  150;  eemble^Moor^ 
692;  Com.  Dig.,  Pleader,  Proceedings  in  Error,  3,  B.,  16;  1  Levinz,  181.  The 
whole  record  connected  with  the  demurrer  is  open  on  the  writ  of  error,  and 
judgment  goes  against  the  earliest  fault.  Brecse,  207;  Morgan  v.  Morgan,  4 
Gill  &  John.,  395. 

In  regard  to  the  suggestion  that  the  demurrer  might  have  applied  to  some 

other  objection  than  the  statute  of  frauds,  either  in  the  plea,  or,  going  back  to 

the  declaration,  some  defect  there  (as  the  first  defect  bad  on  general  demurrer 
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is  the  fatal  one,  1  Chit.  PL,  647),  it  is  enough  to  say  that  no  other  appears 
then  or  now  to  have  been  pointed  out,  and  none  is  intimated  in  the  argument 
for  the  plaintiff  in  error. 

§  1979.  A  demvrrer  does  not  reach  hack  heyondthe  general  issue. 

It  is  very  doubtful,  also,  if  in  this  particular  case  a  defect  in  the  declaration 
would  be  considered  at  all  on  this  demurrer,  as  the  general  issue  is  pleaded  to 
all  of  the  declaration  covering  these  three  special  counts.  And  an  issue  in 
fact  and  a  demurrer  cannot  both  be  allowed  to  reach  the  same  count.  Bac. 
Abr.,  Pleas  and  Pleading,  n.  1;  2  Blackf.,  34;  5  Wend.,  104.  If  there  be  an 
exception  to  this  rule,  it  must  be  by  some  local  law  or  practice  not  existing 
here.     1  Litt,  4;  4  Munford,  104. 

From  the  whole  record,  therefore,  it  appears  that  the  judgment  below  in 
favor  of  the  plaintiff  was  probably  correct,  even  if  the  demurrer  had  not  been 
waived,  and  in  this  event  it  is  clear  that  the  judgment  should  not,  on  this  writ 
of  error,  be  reversed.  Hobart,  56;  Com.  Dig.,  Pleader,  Demurrer,  Q.,  2; 
Saunders  v.  Johnson,  1  Bibb,  322;  6  Monroe,  295,  606;  Phelps  v.  Taylor,  4  id., 
170;  semble^  3  Bibb,  225;  Mc Waters  v.  Draper,  5  Monroe.  496;  Hard.,  164. 
In  Foster  v.  Jackson,  Hob.,  66,  the  opinion  says :  "  It  is  the  office  of  the  court 
to  judge  the  law  upon  the  whole  record."  The  other  cases  cited  show  that  in 
writs  of  error,  as  well  as  demurrer,  the  same  rule  prevails. 

§  1980.  A  reversal  of  judgment  would  not  benefit  the  defendant. 

The  propriety  of  our  conclusions  in  this  case  becomes  more  manifest  when 
we  consider  that  a  reversal  of  the  judgment  would  be  of  no  use  to  the  orig- 
inal defendant;  because,  if  reversed,  the  order  here  could  not  be  to  render 
judgment  for  the  defendant,  but  to  have  a  record  made  of  the  waiver  or  de- 
cision of  the  demurrer,  if  either  occurred,  and  if  not,  then  a  joinder  in  demur- 
rer and  an  opinion  below  on  the  question  presented  by  it,  and  which  opinion, 
as  already  shown,  must  probably  be  for  the  plaintiff,  and  then  the  same  judg- 
ment be  entered  again  on  the  verdict  which  exists  now.  McGriffin  v.  Helm, 
5  Litt.,  48;  2  Strange,  972;  Jackson  v.  Rundlet,  1  Woodb.  <fe  M.,  381. 

Finally,  so  far  as  any  presumptions  or  doubts  on  any  of  these  considerations 
should  operate  against  either  party  in  forming  our  conclusions,  w^e  are  unable 
to  see  anything  in  the  acquiescent  conduct  of  the  original  defendant  before 
the  judgment,  or  in  the  merits  of  his  original  defense,  or  in  his  writ  of  error, 
brought  after  such  an  uninterrupted  silence  and  assent  for  years,  which  entitle 
him  to  any  peculiar  favor. 

The  plaintiff  in  error,  likewise,  must  always  make  out  his  case  clearly  and 
satisfactorily,  as  every  reasonable  intendment  should  be  in  favor  of  a  judg- 
ment already  rendered.  Ventris  v.  Smith,  10  Pet.,  161 ;  Lander  v.  Reynolds, 
3  Litt.,  16;  Lou.  Code  of  Pract.,  909,  note,  and  cases  there  cited;  3  Martin 
(N.  S.),  29;  15  Louis.,  480,  etc.  This  not  having  been  done  in  the  present  case, 
we  think  that  the  judgment  below  must  be  affirmed. 

Opinion  by  Taney,  C.  J.,  Catron,  J.,  concurring. 

I  think  the  judgment  of  the  district  court  may  be  supix>rted  on  the  ground 
that  the  decision  on  the  demurrer  had  become  immaterial  after  the  verdict  on 
the  general  issue.  The  special  plea  out  of  which  the  demurrer  arose  applied 
only  to  three  counts.  There  was  a  fourth  count,  to  which  no  defense  was 
made  except  by  the  plea  of  the  general  issue;  and  according  to  the  law  and 
practice  of  Mississippi  one  good  count  is  sufficient  to  support  the  judgment 
when  there  are  several  counts  in  a  declaration  and  the  others  bad.    And  after 
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the  verdict  on  the  general  issue  the  decision  of  the  demurrer  was  immaterial, 
and  the  judgment  must  still  have  been  for  the  plaintiff,  even  if  the  demurrer 
was  decided  for  defendant.  The  omission  to  dispose  of  an  immaterial  issue 
is  not  a  ground  for  reversing  a  judgment,  as  the  decision  of  such  issue  could 
not  influence  the  judgment  of  the  district  court.  But  I  do  not  concur  in  the 
other  portions  of  the  opinion,  and  think  that  many  of  the  positions  taken  in 
it  cannot  be  supported. 

Dissenting  opinion  by  Mb.  Justice  Daniel, 

Eegarding  the  opinion  just  delivered  as  in  direct  opposition  to  the  very 
canons  of  pleading  at  law,  I  feel  constrained  to  declare  my  dissent  from  it.  I 
cannot  subscribe  to,  and  can  hardly  comprehend,  a  doctrine  of  presumptions 
which,  in  proceedings  at  law  and  on  questions  of  pleading,  infers  that  the 
parties  or  the  court  have  acted  in  direct  contravention  of  the  facts  apparent 
upon  and  standing  prominently  out  upon  the  record,  operating  by  such  pre- 
sumption a  false  feature  of  the  record  itself.  In  this  case  the  defendant  has 
tendered  an  issue  in  law  to  the  replication  to  the  third  plea;  the  record  dis- 
closes the  fact  that  this  issue  has  never  been  tried;  it  is,  therefore,  undeniable 
that  there  is  a  chasm  in  the  proceedings,  and  that  the  court  has  not  passed 
upon  the  whole  case.  If  presumption  can  be  admitted  to  warrant  the  con- 
clusion that  this  demurrer  was  withdrawn,  where  shall  such  presumption  end? 
Would  it  not  be  equally  regular  to  presume  that  any  other  plea  or  issue  on 
the  record  had  been  withdrawn?  Then,  if  any  other  source  than  the  record 
itself  can  be  resorted  to  in  order  to  ascertain  what  was  in  truth  involved  in 
the  trial,  conjecture  or  evidence  aliunde  must  be  introduced  to  determine;  and 
that  which,  by  legal  intendment,  is  the  only  evidence  or  proof  of  the  proceed- 
ings—  the  record  —  becomes  the  weakest  of  all  proof,  or,  rather,  becomes  no 
proof  at  all.  I  think  the  judgment  should  be  reversed,  and  the  cause  re- 
manded for  a  trial  on  all  the  issues  of  law  and  of  fact. 

RICASD  v.  NEW  PROVIDENCE, 
(Circuit  Court  for  New  Jersey:  6  Federal  Reporter,  433-435.    1881.) 

Opinion  by  Nixon,  J. 

Statement  of  Facts. —  This  is  a  motion  to  open  and  set  aside  a  judgment 
as  improvidently  entered.  The  summons  in  the  case  was  returnable  on  the 
23d  of  March,  1880.  Before  the  time  expired  for  filing  the  declaration,  to 
wit,  on  the  21st  of  April,  the  attorneys  for  the  defendant  corporation  signed  a 
consent  in  writing,  as  follows:  "We  hereby  consent  and  agree  that  the  time 
within  which  plaintifTs  declaration  in  the  above  cause  may  be  filed  be  ex- 
tended thirty  days  from  date,  to  wit,  until  the  22d  day  of  May  next." 

On  the  18th  day  of  May,  before  the  expiration  of  the  extended  time,  the 
plaintiff  filed  his  declaration  and  gave  written  notice  thereof  to  the  attorneys 
of  the  defendant,  and,  at  their  request,  furnished  to  them  a  copy  of  the  decla- 
ration as  filed.  No  further  steps  seem  to  have  been  taken  in  the  cause  until 
the  22d  day  of  November  following,  when  the  plaintiff  entered  a  rule  for 
judgment  by  default,  and  had  his  damages  assessed  by  the  clerk  of  the  court. 

§  1981.  Pleadings  to  conform  to  state  practice. 

Is  such  a  judgment  regular?  By  section  914  of  the  Revised  Statutes  of  the 
United  States  the  practice,  pleadings  and  forms  and  modes  of  proceeding  in 
civil  causes,  other  than  equity  and  admiralty  causes,  in  the  circuit  and  district 
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courts,  shall  conform,  as  near  as  may  be,  tx>  the  practice,  pleadings  and  forms 
and  modes  of  proceeding  existing  at  the  time  in  like  causes  in  the  courts  of 
record  of  the  state  within  which  such  circuit  and  district  courts  are  held,  any 
rule  of  court  to  the  contrary  notwithstanding.  It  hence  becomes  necessary  to 
turn  to  the  statutes  and  the  rules  of  the  law  courts  of  the  state  to  ascertain 
the  forms  and  modes  of  proceeding  in  such  a  case. 

§  1982.  Practice  act  of  New  Jersey. 

Under  the  practice  act  of  New  Jersey  (§§  103-4),  the  plaintiff  is  required  to 
file  his  declaration  against  the  defendant  within  thirty  days  after  being  re- 
turned *•  summoned,"  and  the  defendant  his  plea  within  thirty  days  after  the 
expiration  of  the  time  limited  or  granted  for  filing  the  declaration.  By  section 
110  of  the  same  act,  if  any  party  shall  not  file  his  pleading  in  the  cause  within 
the  time  required  by  law,  and  shall  file  the  same  after  the  expiration  of  such 
time,  he  shall  give  the  adverse  party  notice  in  writing  of  the  time  of  filing 
such  pleading,  and  the  adverse  party  shall  not  be  required  to  plead  in  reply 
thereto  until  ruled  so  to  do. 

§  1983.  Defendant's  coiisent  to  exte7id  time  of  pleading  estops  him  from  tak- 
ing advantage  of  plaintiff^  s  laches  i?i  the  matter^  but  waives  no  other  rights. 

It  is  admitted  that  the  declaration  was  not  filed  within  the  time  required 
by  law,  but  within  the  time  in  which  the  defendant  consented  that  it  might 
be  filed.  What  was  the  legal  operation  of  such  consent?  It  estopped  the  de- 
fendant from  taking  advantage  of  the  laches  of  the  plaintiff  in  regard  to  the 
time  of  filing  the  declaration,  but  it  had  no  other  effect.  It  cannot  properly 
be  construed,  as  the  counsel  for  plaintiff  insists,  into  a  waiver  of  any  right  which 
resulted  to  the  defendant  by  extending  the  time,  and  the  last  clause  of  section 
110,  supra^  absolved  the  defendant  from  the  duty  of  putting  in  any  plea,  when 
the  declaration  is  not  filed  within  the  time  required  by  law,  until  ruled  so  to 
do  by  the  plaintiff.     As  no  rule  was  taken,  the  judgment  is  irregular. 

This  view  renders  it  unnecessary  to  consider  the  other  ground  of  irregular- 
ity taken  by  the  defendant  under  section  113  of  the  practice  act,  viz.,  that  the 
plaintiff  ought  to  have  moved  for  his  judgment  at  the  opening  of  the  next 
term  of  the  court  after  the  default,  and  that,  having  failed  so  to  do,  he  was 
not  authorized  to  enter  a  judgment  during  the  continuance  of  the  t^rm  with- 
out an  order  of  the  court.  The  judgment  is  set  aside.  The  plaintiff  has 
leave  to  enter  a  rule  that  the  defendant  plead  v^ithin  twenty  days  after  service 
of  the  rule,  or  that  judgment  be  entered  for  want  of  a  plea. 

ALLIS  V.  STOWELL. 
(Circuit  Court  for  Wisconsin:  5  Federal  Reporter,  203-206.     1880.) 

Opinion  by  Dyer,  J. 

Statement  of  Facts. —  This  is  a  bill  to  restrain  the  infringement  of  two 
patents  for  saw-mill  dogs,  known  as  the  Selden  and  Beckwith  patents.  On  a 
previous  hearing  upon  bill,  answer  and  proofs,  a  decree  was  entered  in  favor 
of  complainants,  sustaining  the  validity  of  both  patents.  Subsequently  the 
defendant  moved  that  the  cause  be  opened  for  a  rehearing  on  the  ground  of 
jiewly-discovered  evidence.  The  covirt  granted  a  rehearing  as  to  the  Selden 
patent,  but  denied  it  as  to  the  Beckwith  patent,  and  it  was  ordered  that  the 
defendant  have  leave  to  amend  his  answer  as  prayed  in  said  petition  for  a 
rehearing.  By  this  order  it  was  intended  and  understood  that  the  cbntro- 
.veisv  .between  the  parties  should  be  re-opened,  but  only  to  let  in  the  newly- 
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discovered  matter,  and  to  the  extent  only  that  the  Selden  patent  might  be 
thereby  affected.  The  defendant  filed  an  amended  answer,  which  set  up  the 
new  matter  relied  on  to  defeat  the  Selden  patent,  and  also  embraced  all  the 
original  defenses  to  both  patents.  The  complainant  then  filed  a  motion  to 
strike  the  answer  from  the  files  for  the  reason  that  it  was  not  limited  in  form 
and  substance  to  the  new  matter,  and  therefore  was  not,  as  it  is  claimed,  such 
an  answer  as  the  order  for  a  rehearing  authorized.  The  defendant  then  moved 
to  dismiss  the  suit,  under  the  sixty-sixth  rule  in  equity,  for  the  reason  that  no 
replication  had  been  filed  to  the  amended  answer,  and  this  is  the  motion  now 
to  be  decided. 

§  1984*  A  motwfito  dismiss  for  want  of  a  replication  loan  amended  answer 
wiU  not  be  entertained  while  a  motion  to  strike  such  answer  from  the  files  is 
pending. 

It  is  claimed  by  counsel  for  defendant  that  if  the  complainant  desired  to 
raise  any  question  as  to  the  regularity  or  sufficiency  of  the  amended  answer, 
he  should  have  excepted  to  it ;  that  a  motion  to  strike  from  the  files  is  irreg- 
ular and  cannot  be  entertained ;  and  that  as  the  answer  was  not  excepted  to, 
and  a  replication  was  not  filed,  he  is  entitled  to  have  the  suit  dismissed,  as  of 
course,  under  the  rule. 

It  is  not  intended  now  to  pass  upon  the  merits  of  the  motion  to  strike  the 
amended  answer  from  the  files.  The  only  question  to  be  presently  determined 
is.  Is  the  defendant  entitled,  in  the  face  of  that  motion,  to  have  the  suit  dis- 
missed for  want  of  a  replication?  In  other  words,  is  the  complainant  in  such 
default  as  to  entitle  the  defendant  to  such  action  by  the  court  as  he  invokes? 
It  must  be  presumed  that  the  motion  to  strike  the  amended  answer  from  the 
files  was  made  in  good  faith,  and  an  inspection  of  the  answer  shows  that  it 
contains  all  the  defenses  which  appeared  in  the  original  answer,  in  addition  to 
those  embraced  in  the  new  matter,  on  account  of  which  a  rehearing  was 
granted.  Whether  this  form  of  pleading,  in  the  present  attitude  of  the  case,  be 
regular  or  not,  I  do  not,  as  before  remarked,  now  decide.  But  it  seems  very 
clear  that  the  court  cannot  treat  the  motion  to  strike  the  amended  answer 
from  the  files  as  such  an  act  of  non-conformity  to  correct  practice  as  leaves 
the  complainant  in  default,  and  as  entitles  the  defendant  to  a  dismissal  of  the 
suit  for  want  of  a  replication.  Kule  66  provides  that  **  whenever  the  answer 
of  the  defendant  shall  not  be  excepted  to,  or  shall  he  adjudged  or  deemed  suf- 
ficient^ the  plaintiff  shall  file  the  general  replication  thereto  on  or  before  the 
next  succeeding  rule  day  thereafter.  ...  If  the  plaintiff  shall  omit  or 
refuse  to  file  such  replication  within  the  prescribed  period,  the  defendant  shall 
be  entitled  to  an  order,  as  of  course,  for  a  dismissal  of  the  suit." 

So  it  appears  that  if  the  answer  shall  be  excepted  to,  or  shall  be  adjudged 
or  deemed  insufficient^  a  replication  is  not  to  be  filed.  And  I  do  not  think  that 
the  only  method  that  may  be  pursued  to  test  the  sufficiency  or  regularity  of 
an  answer  is  that  of  filing  exceptions.  Where  a  question  is  presented  like 
that  here  involved,  I  am  of  opinion  that  it  may  be  raised  by  motion  to  strike 
the  answer  from  the  files,  and  the  rule  does  not  necessarily  exclude  such  a 
course  of  procedure. 

Whether  or  not,  in  a  given  case,  exceptions  should  be  filed,  or  a  motion 
should  be  made  to  strike  the  pleading  from  the  files,  may  depend  upon  the 
character  of  the  objections  which  are  made  to  the  pleading.  Authority  upon 
the  correct  course  of  practice  is  meager,  but  in  Strange  v.  Collins,  2  Yes.  &  B., 
162,  it  was  held  by  Lord  Eldon  that  where  a  supplemental  answer  contained 
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not  only  the  new  matter  which  the  party  had  obtained  leave  to  allege,  bat 
also  other  matter  which  was  contained  in  a  former  answer,  the  supplemental 
answer  could  be  ordered  off  the  file,  on  motion.  In  the  case  at  bar  the  plead- 
ing involved' is  an  amended  and  not  a  supplemental  answer,  but  that  ought 
not  to  make  any  difiference  in  the  application  of  a  rule  of  practice. 

It  is  understood  to  be  true,  as  claimed  b}^  counsel  for  defendant,  that  excep- 
tions to  this  answer  could  not,  in  the  present  aspect  of  the  case,  be  filed  with- 
out leave.  Barnes  v.  Tweddle,  10  Sim.,  481.  But  I  hardly  think  that  leave 
of  the  court  was  a  necessary  prerequisite  to  a  motion  to  strike  theTpleading 
from  the  files.  On  the  whole,  I  am  of  opinion  that  whether  that  motion  can  be 
ultimately  sustained  on  its  merits  or  not,  the  complainant  cannot  be  regarded 
as  in  such  default  for  want  of  a  replication  as  to  entitle  defendant  to  a  dismis- 
sal of  the  suit. 

The  motion  to  dismiss  will  be  denied;  and,  as  it  deems  desirable  that  proper 
issue  in  the  cause  shall  be  joined  without  unnecessary  delay,  the  motion  to 
strike  the  answer  from  the  files  may  be  brought  to  a  hearing  on  ten  days' 
notice  by  either  party. 

CASTER  V.  WOOD. 
(Circuit  Court  for  Pennsylvania:  1  Baldwin,  289-291.     1831.) 

Statement  of  Facts. —  This  ^vas  an  application  to  file  aft  additional  answer, 
upon  affidavit  that  the  respondent  had  since  the  former  answer  acquired 
further  information. 

§  1985.  Answers  are  not  amendable  as  of  course. 

Opinion  of  the  Court. 

Applications  to  amend  an  answer  are  not  grantable  of  course,  but  depend 
on  the  discretion  of  the  court;  they  are  viewed  more  favorabl}'^  when  made  to 
reform  an  answer  than  when  made  to  take  it  off  the  file  and  substitute  a  dif- 
ferent one;  the  former  is  allowed  in  many  cases,  the  latter  onl}''  in  special 
cases,  where  the  conscience  of  the  court  is  satisfied  that  the  purposes  of  jus- 
tice require  it.    4  Madd.,  28;  4  J.  C,  375,  376. 

§  1986.  In  a  clear  case  the  court  may  allow  an  answer  to  he  taken  off  the  file 
a/nd  a  new  one  substituted. 

As  a  general  rule,  the  plaintiff  is  entitled  to  the  benefit  of  all  the  admissions 
of  the  defendant  on  oath,  and  it  must  be  a  clear  case  where  the  answer  will 
be  permitted  to  be  taken  from  the  file.  But  the  present  motion  is  merely  to 
amend  and  explain  matter  not  fully  stated  in  the  answer,  on  account  of  the 
partial  information  then  possessed  by  the  defendant,  and  the  introduction  of 
new  matter  since  come  to  his  knowledge,  deemed  material  to  the  case.  We 
think  it  comes  within  the  established  rules  of  courts  of  equity,  and  therefore 
allow  the  amendments,  imposing  on  the  defendant  the  condition  of  furnishing 
the  opposite  party  with  the  names  of  the  witnesses  whose  depositions  he  in- 
tends to  take. 

§  1987.  Striking  out  pleadings.—  Where  a  plea,  by  way  of  traverse,  includes  other  matter 
not  responsive  to  any  allegations,  it  is  not  error  to  strikeout  such  matter  on  motion  of  plaint- 
iff. Hart  V.  United  States,  5  Otto,  816.  After  issue  joined  the  defendant  wiU  be  allowed  to 
traverse  the  allegation,  necessary  in  the  declaration  to  give  the  court  of  claims  jurisdiction, 
that  the  claimant  was  loyal.  The  court  of  claims  will  be  controlled  by  substance  in  pleadings 
rather  than  by  the  exact  rules  of  special  pleading.  A  motion  to  strike  out  a  plea  which 
"^tould  merely  cumber  the  record  allowed.    Pierce  v.  United  States,*  1  Ot  01.,  195. 
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§  198S.  The  mode  of  disposing  of  pleas,  which  seems  to  be  growing  in  favor  in  the  terri- 
torial courts,  by  striking  them  out  on  motion,  is  an  unscientitlc  and  unprofessional  mode  of 
raising  and  deciding  a  pure  question  of  law.  It  should  be  confined  to  pleas  filed  irregularly, 
those  not  sworn  to  if  that  is  required,  or  those  wanting  signature  of  counsel,  or  showing  any 
defect  of  that  character ;  but  if  a  real  and  important  issue  of  law  is  to  be  made,  that  issue 
should  be  raised  by  demurrer.     Bates  v.  Clarlc,  5  Otto,  20  U 

g  1989.  Where  a  declaration  contained  two  counts,  one  of  which  set  out  an  injunction  bond 
with  the  condition  thereto  annexed,  and  averred  a  breach,  and  the  second  count  was  merely 
for  the  debt  in  the  penalty;  and  the  pleas  were  all  applicable  to  the  first  count,  which  was 
upon  trial  stricken  out  by  the  plaintiff,  and  the  court  gave  judgment  upon  the  second  count 
for  the  want  of  a  plea,  this  judgment  was  proper  and  must  be  affirmed.  Hogan  v.  Ross,  18 
How.,  173. 

g  1900.  A  motion  to  make  the  pleadings  more  definite  and  certain  is  the  proper  practice 
where  the  pleadings  are  confused  by  the  intermingling  of  material  and  immaterial,  issuable 
and  non-issuable,  allegations.    Gause  v,  Knapp,  1  McC,  75. 

§  1991.  Motions  to  strike  out  are  to  be  directed  not  to  special  sentences,  but  to  entire  plead- 
ings or  counts.    Ibid. 

§  1992.  While  a  demurrer  cuts  back  to  the  first  bad  pleading,  it  is  by  no  means  sure  that 
a  motion  to  strike  out  will  have  this  effect,  nor  that  on  such  a  motion  final  judgment  may  be 
given.     Ibid. 

§  1993.  When  a  defoct  of  Jurisdiction  appears  on  the  pleadings,  advantage  may  be  taken 
of  it  by  motion  in  arrest  of  judgment,  or  by  writ  of  error.     Blachley  v.  Davis,*  1  McL.,  412. 

§  1994.  Incorrfct  title  of  officer  nsed  In  pleadings. —  An  allegation  in  a  petition  that  serv- 
ices were  rendered  by  order  of  the  general  postmaster  equivalent  to  an  allegation  that  they 
were  rendered  by  order  of  the  postmaster-general.  White  &  Sherwood  v.  United  States,* 
Dev.,  135. 

§  1995.  Defective  pleadings.—  In  a  case  where,  after  replication,  an  amended  bill  was  filed 
without  leave,  and  without  terms,  where  a  hearing  was  had  upon  answers  to  which  no  repli- 
cations had  been  filed,  where  a  cross-bill  had  been  put  in  which  joined  nobody  as  defendant, 
thus  being  a  nullity,  and  where  a  decree  had  been  given  on  this  cross-bill,  it  was  held  that 
uldiough  none  of  these  errors  had  been  noticed  in  the  court  below,  yet  the  court  on  appeal 
cannot  overlook  a  combination  of  errors  of  so  grave  a  character.  Washington  Railroad  v. 
Bradley s,  10  Wall..  299. 

g  1996.  If  the  plea  is  d3fective  in  omitting  facts  which  give  jurisdiction  to  the  secretary  of 
the  treasury,  the  replication  admitting  that  jurisdiction  cures  the  defect.  United  States  v, 
Morris,  10  Wheat.  240. 

§  1997.  In  a  declaration  in  ejectment  various  demises  were  laid,  and  the  verdict  of  the 
jury  and  judgment  of  the  United  States  circuit  court  were  entered  on  one  of  the  demises 
only ;  and  it  was  contended  that  the  court  ought  not  to  have  entered  a  judgment  on  the  issue 
found  for  the  plaintiff,  but  should  have  awarded  a  venire  facias  de  novo,  and  that  this  irregu- 
larity might  be  taken  advantage  of  on  a  writ  of  error.  Held,  that  if  this  objection  had 
been  made  in  the  circuit  court  on  a  motion  in  arrest  of  judgm3nt,  the  plaintiff  would  have 
been  permitted  to  strike  out  all  the  demises  in  the  declaration  but  that  on  which  the  verdict 
was  given.  That  omission  was  only  an  omission  of  form,  and  the  act  of  congress  of  1789  ex- 
pressly provides  that  no  judgment  shall  be  reversed  fur  any  defect  or  want  of  form,  but  that 
the  federal  courts  shall  proceed  to  give  judgment,  according  as  the  right  of  the  cause  and 
matter  in  law  shall  appear  to  them,  without  regarding  any  imperfections,  defects  or  want  of 
form  in  the  judgment  except  that  specially  demurred  to.  Van  Ness  v.  Banic  of  the  United 
Stotes,  18  Pet.,  17. 

§  1998.  A  judgment  against  some  out  of  several  defendants,  and  the  case  against  the  rest 
not  being  disposed  of,  all  having  been  served  with  process,  is  irregular  and  not  iinal,  and  a 
writ  of  error  based  thereon  will  be  dismissed.     United  States  v.  Gerault,  11  How.,  23. 

g  1999.  A  motion  for  a  venire  de  novo  is  a  motion  for  a  new  trial  upon  matter  appearing 
upon  the  record,  and  is  addressed  to  the  discretion  of  the  court.  It  will  be  granted  when  a 
general  verdict  for  plaintiff  has  been  rendered  upon  several  counts,  one  of  which  proves  bad, 
provided  that  evidence  has  been  offered  upon  the  bad  count  among  others.  Mandeville  v, 
Cookenderfer,*  3  Cr.  C.  C,  257. 

§  2000.  Where  a  verdict  has  been  rendered  as  if  the  pleadings  had  been  complete,  a  failure 
to  answer  one  of  the  pleas  filed  in  the  case  will  not  be  ground  for  reversing  judgment. 
Nauvoo  v.  Bitter,*  7  Otto,  389. 

§  2001.  If  a  defendant  has  had  the  benefit  of  a  defense  under  one  of  his  pleas,  on  which 
issue  was  taken,  a  verdict  will  not  be  set  aside  because  a  demurrer  to  another  plea  setting  up 
the  same  defense  was  wrongly  sustained.     Railroad  Co.  v.  Bank  ot  Ashland,  12  Wall.,  220. 

g  2002.  When  the  pleadings  are  so  defective  that  the  verdict  rendered  thereon  is  imma* 
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terial,  tho  court,  on  error,  will  endeavor  to  accomplish  justice  by  giving  all  reasonable  facility 
to  get  the  record  in  proper  and  intelligible  shape  before  rendering  final  judgment.  Garland 
r.  Davis,  4  How.,  181. 

§  2S003.  In  such  case  judgment  will  be  reversed  and  the  case  remanded  for  further  pro- 
ceedings, the  practice  of  awarding  a  repleader  having  gone  into  disuse.    Ibid. 

§  2004.  A  replender  is  never  awarded  in  favor  of  him  who  commits  the  first  fault  in  plead- 
ing, nor  where  one  issue  raised  is  material.    Jl^i'tfield  v.  Patton,*  Hemp.,  269. 

§  2005.  A  court  of  error  cannot  award  a  repleader.    United  States  t?.  Sawyer,*  1  Grall.,  86. 

§  200tt.  Non  obstante  veredicto. —  If  the  defendant  plead  in  bar  a  matter  which  is  no  de- 
fense at  all,  and  it  be  found  for  him,  still  he  cannot  have  judgment,  but  the  court  will  give 
judgment  for  the  plaintiff,  non  obstante  veredicto;  provided  the  defect  in  the  plea  is  not  in 
the  form  but  in  the  matter  of  it.  If  it  be  in  the  form,  or  can  be  made  better  by  other  plead- 
ings, a  repleader  will  be  awarded.  The  rule  is  the  same  if  the  facts  staled  in  a  demurrer  to 
evidence  maintain  such  a  plea.     Postmaster-General  v,  Beeder,  4  Wash.,  673. 

g  2007.  A  judgment  non  obstante  veredicto  may  be  rendered  in  favor  of  the  plaintiff  when 
the  cause  of  action  shown  by  the  declaration  is  confessed  by  the  plea  and  no  bar  pleaded. 
But  a  defendant  cannot  have  such  judgment,  and  a  motion  therefor  will  be  treated  as  a  motion 
in  an*est.  He  can  only  move  in  arrest  if  the  bar  shown  by  the  plea  be  sufficient,  and  the 
matter  found  by  the  verdict  does  not  answer  it.  Brown  t;.  Hartford  Fire  Ins.  Co.,*  21  Law 
Rep.,  726. 

§  200S.  Departure. —  If  the  defendant  to  an  action  on  a  note  plead  the  bankruptcy  of  the 
indorser  in  bar,  a  replication  stating  that  the  note  was  given  to  the  indorser  in  trust  for  the 
plaintiff  is  not  a  departure  from  the  declaration,  which  alleges  the  note  to  have  been  given 
by  the  defendant  for  value  received.     Wilson  v.  Codman,  3  Cr.,  193. 

§  2009.  A  judgment  had  been  recovered  by  the  United  States  for  a  penalty  which  was 
afterwards  remitted.  The  marshal,  to  whom  an  execution  was  issued,  had  made  a  levy,  but, 
on  being  served  with  the  warrant  of  remission,  redelivered  the  goods  to  the  debtors.  An 
action  was  thereupon  brought  against  him  in  the  name  of  the  United  States  for  the  moiety 
of  the  penalty  allowed  to  the  officei*8,  but  the  declaration  alleged  no  interest  in  them  but  only 
in  the  United  States.  The  defendant  pleaded  the  remission.  The  plain  tiffs  replied  the  inter- 
est of  the  officers.  On  special  demurrer,  held  to  be  a  departure.  United  States  v.  Morris,  1 
Paine,  231. 

§  2010.  Duplicity  consists  of  joining  distinct  causes  of  action,  defenses  or  breaches  in  one 
pleading,  but  not  of  alleging  several  facts  which  make  up  one  cause  of  action,  etc.  Jackson 
V.  Rundlet,  1  Woodb.  &  M.,  881. 

§  201 1.  Duplicity  is  an  error  of  form  only.    McKay  v.  Campbell,  2  Abb.,  120. 

§  2011a.  A  replication  to  a  plea  setting  up  the  statute  of  limitations,  that  the  debt  sued  for 
arose  upon  an  account  between  merchant  and  merchant,  and  that  the  plaintiff  was  beyond 
se  IS  when  the  cause  of  action  arose,  is  double.    Craig  v.  Brown,*  Pet.  C.  C,  443. 

§  2012.  A  replication  of  non-payment  on  the  day  and  non-acceptance  in  satisfaction  is  bad 
for  duplicity.    United  States  v,  Gurney,*  1  Wash.,  448. 

t^  2018.  To  plead  in  one  count  that  defendant  prevented  plaintiff  from  voting  for  several 
officers,  or  that  defendant  in  several  ways  prevented  plaintiff  from  voting,  is  double.  McKay 
V.  Campbell,  2  Abb.,  120. 

§  2014.  The  statement  of  more  than  one  sufficient  matter  as  a  ground  of  action  or  defense 
in  the  same  count  ov  plea  is  forbidden  by  the  common  law  and  by  the  code  of  Oregon.  But  by 
the  code  objection  to  duplicity  is  to  be  taken  by  motion  to  strike  out,  instead  of  by  special 
demurrer  as  at  common  law.     McKay  v.  Campbell,  1  Saw.,  374. 

§  2015.  Waiver. —  An  answer  is  an  appearance  and  waives  a  plea  to  the  jurisdiction,  and 
therefore  no  such  plea  can  be  set  up  in  an  answer.    Vose  v.  Reed,  1  Woods,  647. 

g  2010.  Pleading  over  to  a  declaration  adjudged  good  on  demurrer  is  waiver  of  the  de- 
murrer.   Stanton  v.  Embrey,  3  Otto,  548. 

§2017.  A  refusal  or  omission  by  the  defendant  to  join  in  a  demurrer  to  a  plea  is  a 
waiver  of  the  plea.    Morsell  v.  Hall,  13  How.,  212. 

§  2018.  If  a  misjoinder  of  parties  is  not  taken  advantage  of  by  a  plea  in  abatement  it  10 
waived  by  pleading  to  the  merits.    Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Pet.,  46. 

§  2019.  When  the  record  does  not  disclose  what  disposition  was  made  of  a  demurrer,  but 
an  answer  was  subsequently  filed  on  which  the  parties  went  to  a  hearing,  the  presumption  is 
that  it  has  been  abandoned.    Basey  v.  Gallagher,  20  Wall.,  670. 

§  2020.  Allegations  and  pleadings  to  the  merits  are  a  waiver  of  the  preliminary  inquiry  as 
to  the  proprietary  interests,  and  an  admission  that  the  party  is  rightly  in  court  and  capable 
of  cx>n testing  the  merits.    United  States  v.  432  Casks  of  Wiue,  1  Pet.,  547. 

§  2021.  When  one  count  in  a  declaration  was  left  unanswered,  so  that  plaintiff  might  have 
had  judgment  upon  nil  dicit,  yet  as  he  did  not  move  for  this,  and  both  parties  proceeded 
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throughout  the  trial  as  if  that  count  did  not  exist,  it  was  held,  when  the  case* came  up  upon 
exceptions,  that  in  the  liji^ht  of  the  proceedings  the  count  must  be  understood  to  be  waived/ 
Aurora  «.  West,*  7  WaJl.,  82. 

§  2022.  A  plaintiff,  having  failed  to  file  his  replication  within  the  time  required  by  law, 
asked  leave  to  file  it,  and  defendant  objected.  No  decision  was  given,  but  plaintiff  filed  his 
replication  with  the  clerk,  and  the  parties  proceeded  to  trial  as  if  it  were  properly  in.  Plaint- 
iff obtained  judgment,  which  the  court  on  motion  reversed.  Held,  on  error,  that  defendant 
had  waived  his  objection  and  his  right  to  move  for  judgment,  and  a  mandate  was  issued  to 
enforce  judgment  for  the  plaintiff.     Osgood  v.  Haverty,*  McCahon,  182. 

§  2028.  Misjoinder  of  actions  should  be  taken  advantage  of  by  demurrer,  motion  to  strike 
out,  or  perhaps  by  motion  to  compel  plaintiff  to  elect;  and  the  right  to  object  for  misjoinder 
is  waived  by  taking  issue  upon  the  plaintiff's  petition.     Fraley  v.  Bentley,*  1  Dak.  T'y,  25. 

§  2024.  A  party  who  means  to  except  to  the  jurisdiction  of  the  court  in  a  case  of  seizure 
must  plead  to  that  jurisdiction.  If  he  files  a  claim  and  plea  to  the  merits,  on  which  the 
parties  are  at  issue,  it  is  a  waiver  of  any  exception  to  the  jurisdiction.  On  such  claim  and 
plea  no  question  as  to  the  place  of  seizure  is  before  the  court.    The  Abby,  1  Mason,  360. 

§  2025.  If  a  plea  to  the  jurisdiction  and  a  plea  of  non  assumpsit  be  put  in,  and  the  issue  be 
made  up  on  the  latter  plea  only,  no  notice  being  taken  of  the  former,  and  upon  this  state  of 
the  pleadings  the  cause  goes  on  to  trial,  the  plea  to  the  jurisdiction  is  considered  as  waived. 
Bailey  v.  Dozier,  6  How.,  23. 

§  2026.  Where  a  scire  facias  was  issued  against  special  bail,  who  pleaded  two  pleas,  to  the 
first  of  which  the  plaintiff  took  issue,  and  demurred  to  the  second ;  and  the  cause  went  to 
trial  upon  that  state  of  the  pleadings  without  a  joinder  in  demurrer,  and  the  court  gave  a 
general  judgment  for  the  plaintiff,  this  was  not  error.     Morsell  v.  Hall,  13  How.,  212. 

g  2027.  If  a  foreign  consul,  being  sued  in  a  state  court,  omits  to  plead  his  privilege  of  ex- 
emption from  the  suit,  and  afterwards,  on  removing  the  judgment  of  the  inferior  court  to  a 
higher  court  by  writ  of  error,  claims  the  privilege,  such  an  omission  is  not  a  waiver  of  the 
privilege.     Davis  v.  Packard,  7  Pet.,  276. 

g  2028.  A  plea  since  the  last  continuance  waives  the  issue  previously  joined,  and  puts  the 
case  on  that  plea.    Yeatou  v.  Lynn,  5  Pet.,  223. 

§  2029.  If  plaintiff  demurs  to  the  defendant's  plea  to  a  chancery  attachment,  he  thereby 
waives  his  right  to  move  to  strike  out  the  plea  on  the  ground  that  it  was  pleaded  without 
giving  special  bail.     Irwin  v.  Henderson,  2  Cr.  G.  C,  167. 

§  2080.  L.,  as  executor  of  W.,  instituted  an  action  of  assumpsit  on  April  6,  1826.  The 
declaration  stated  L.  to  be  executor  of  W.,  and  claiming  as  executor  for  money  paid  by  him 
as  such.  The  defendant  pleaded  non  assumpsit,  and  a  verdict  and  judgment  were  given  for 
the  plaintiff.  After  the  institution  of  the  suit  and  before  the  trial  the  letters  testamentary  of 
L,  were  revoked  by  the  orpiians*  court  of  the  county  of  Alexandria,  D.  C,  he  having,  after 
being  required,  failed  to  give  bond  with  counter  security,  as  directed  by  the  court.  As  the 
plaintiff  was  incontestably  executor  when  suit  was  brought  and  issue  joined,  and  could  then 
rightfully  maintain  the  action,  and  the  revocation  of  the  letters  testamentary  was  not  brought 
before  the  court  by  a  plea  since  the  last  continuance,  as  it  might  have  been,  the  defendant 
must  be  considered  as  having  waived  his  defense  and  resting  his  cause  on  the  general  issue. 
Yeaton  r.  Lynn,  5  Pet.,  223. 

§  2081.  Under  the  Missouri  code  of  pleading  every  defense  must  be  taken  by  demurrer  or 
by  answer;  and  all  defenses  except  want  of  jurisdiction,  and  that  the  facts  stated  in  the  peti- 
tion, which  is  the  first  pleading,  do  not  show  a  cause  of  action,  unless  taken  by  demurrer  or 
special  answer,  are  waived.    Tyler  r.  Magwire,  17  Wall.,  253. 

§  2082.  Yariance. —  A  party  is  not  allowed  to  state  one  case  in  a  bill  or  answer,  and  make 
out  a  different  one  by  proof ;  the  allegata  and  probata  must  agree,  and  the  latter  must  sup- 
port the  former.     Boone  v.  Chiles,  10  Pet.,  177. 

§  2038.  A  variance  is  immaterial  which  does  not  change  the  nature  of  the  contract.  Fer- 
guson V.  Harwood,  7  Cr.,  408. 

§  2084.  Variance  must  be  objected  to  when  the  evidence  is  introduced.  Roberts  v.  Graham, 
6  Wall.,  878. 

g  2085.  All  the  particulars  set  forth  in  pleading,  descriptive  of  a  record  or  instrument  on 
which  the  party  relies,  must  be  established  by  proof,  or  the  variance  will  be  fatal.  Whitaker 
V.  Bramson,  2  Paine,  209. 

§  2086.  Variances  between  the  writ  and  declaration  are  pleadable  in  abatement  only ;  they 
cannot  be  taken  advantage  of  by  general  demurrer.     Duvall  v.  Craig,  2  Wheat.,  45. 

§  2087.  Any  misdescription  of  a  record  in  pleading  is  fatal.  Hence,  in  an  action  of  debt  on 
a  judgment,  misdescriptions  iu  the  declaration  of  the  amount  and  the  parties  were  both  fatal 
variances.    Lawrence  v.  Willoughby,*  1  Minn.,  87. 

§  2088.  In  declaring  upon  a  decree  for  a  certain  sum  of  money  with  interest,  the  omission 
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to  state  the  cla^  of  the  decree  giviog  interest  .will  constitute  a  rariance.    Thompson  v. 
Jameson,*  1  Cr.,  283. 

§  2039.  A  declaration  which  misstates  the  date  of  a  bond  sued  on  is  bad  for  variance  on 
general  demurrer.     Ck>oke  u  Graham,*  3  Cr.,  229. 

§  2040.  Upon  an  allegation  of  negligence  of  defendant  and  his  servant,  it  is  not  a  variance 
to  prove  negligence  of  the  servant.     Dobbin  v,  Foyles,*  2  Cr.  C.  C,  65. 

§  2041.  In  an  action  of  debt  against  Daniel  Carroll  and  William  Brent;  survivors  of  Charles 
Carroll  and  Eli  Williams,  upon  articles  of  agreement,  and  averring  the  articles  to  be  **  sealed 
with  the  seals  of  the  said  Williams  and  CarroUs,  and  the  said  William  Brent,'*  if  on  profert 
and  oyer  the  articles  appear  to  be  signed  and  sealed  thus:  "Williams  &  Car  rolls  (seal),*' 
'*Wm.  Brent  (seal),'*  ''Thomas  Tingey  (seal),"  the  variance  is  fatal  on  general  demurrer. 
Tingey  v.  Carroll,  3  Cr.  C.  C,  693. 

§  2042.  An  averment  chat  the  plaintiffs  have  an  entire  interest  in  themselves  in  the  subject 
insured  cannot  be  supported  by  evidence  of  a  joint  interest  with  others;  nor  can  an  aver- 
ment of  a  joint  interest  with  others  be  supported  by  proof  of  a  sole  interest.  Catlett  v. 
Pacific  Ins.  Co.,  1  Paine,  594. 

§  2043.  In  pleading  a  record  it  is  not  indispensable  that  the  precise  words  of  the  record 
shall  be  observed.  Surplusage  or  immaterial  omissions  in  matters  of  substance,  in  pleading 
records,  are  attended  wi(h  no  other  consequences  than  in  otlier  cases.  But  as  to  noatters  of 
description  it  is  otherwise,  and  there  the  record  produced  must  conform  strictly  to  the  plea. 
Whitaker  v,  Bramson,  2  Paine.  209. 

§  2044.  An  allegation  of  a  combination  between  the  master  and  mate  to  ill-treat  and 
oppress  a  seaman  is  not  supported  by  proof  that  each  of  them  sepai'ately  assaulted  and  ill- 
treated  him,  without  some  presumptive  evidence  of  concert  between  them.  Jenks  v.  Lewis, 
1  Ware,  51. 

§  2045.  An  action  for  a  certain  sum,  stated  in  the  declaration  to  be  the  amount  of  a  decree 
obtained  by  the  plaintiff,  cannot  be  supported  by  evidence. of  a  decree  for  the  same  sum,  with 
interest  from  a  certain  day  to  the  day  of  passing  the  decree.  Thompson  i\  Jameson,  1  Cr., 
288. 

S  2046.  The  interest  of  a  copartnership  cannot  be  given  in  evidence  on  an  averment  of 
individual  interest,  nor  an  averment  of  the  interest  of  a  company  be  supported  by  a  special 
contract  relating  to  the  interest  of  an  individual.  Graves  v.  Boston  Marine  Ins.  Co.,  2  Cr., 
419. 

.  §  2047.  Where  the  declaration  alleged  an  undertaking  in  consideration  of  a  contract  entered 
into  by  the  plaintiff  to  build  a  ship,  and  the  evidence  was  of  a  contract  to  nnish  a  ship  partly 
built,  it  was  held  that  the  variance  was  fatal.     Smith  v.  Barker,*  8  Day  (Conn.),  303. 

§  2048.  A  by-law,  approved  on  the  27th  of  March,  will  noc  support  an  averment  of  a  by-law 
passed  on  the  26th.     Common  Council  of  Alexandria  t\  Brockett,  1  Cr.  C.  C,  505. 

g  2049.  In  slander,  evidence  of  words  spoken  in  the  second  person  will  not  support  an  aver- 
ment of  words  spoken  in  the  third  person.     Birch  v.  Simms,  1  Cr.  C.  C,  550. 

§  2050.  An  averment  of  a  demise  from  year  to  year  for  three  years,  at  $120  a  year,  is  not 
supported  by  evidence  of  a  demise  from  year  to  year  for  two  years,  at  $120  a  year,  and  for 
one  year  at  $100.     Dorsey  v.  Chenault,  2  Cr.  C.  C,  316. 

§  2051.  An  award,  signed  by  A.  and  B.,  as  an  award  made  in  pursuance  of  a  reference  to 
them,  will  not  support  an  averment  of  an  award  or  umpirage  made  by  the  said  B.  as  umpire, 
upon  the  failure  of  the  two  original  arbitrators,  A.  and  C,  to  deliver  their  award  within  the 
time  limited  by  the  bond,     Goldsborough  v.  Mc Williams,  2  Cr.  C.  C,  401. 

^  2052.  A  note  payable  in  sixty  days,  *'  with  interest  from  date,"  will  not  support  a  declara- 
tion upon  a  note  payable  in  sixty  days  without  interest.     Coyle  v.  Grozzler,  2  Cr.  C.  C,  625. 

g  2053.  In  an  action  of  ejectment,  if  the  plaintiff  count  upon  a  lease  to  himself  fi*om  a  per- 
son whom  the  evidence  shows  to  have  been  dead  at  the  time,  it  is  bad.  Connor  v,  Bradley, 
1  How.,  211.  " 

§  20*i4.  A  declaration  averring  that  a  due-bill  was  made  dum  sola  precluded  the  admission 
as  evidence  of  a  due-bill  made  to  the  wife  during  the  coverture,  and  for  a  consideration  accru- 
ing during  the  coverture.     Smith  v.  Clarke,  4  Cr.  C.  C,  293. 

§  2055.  The  declaration  in  an  action  against  one  partner  only  never  gives  notice  of  the 
claim  being  on  a  partnership  transaction.     The  proceeding  is  always  as  if  the  party  sued  was 
the  sole  contracting  party;  and  if  the  declaration  were  to  show  a  partnership  contract,  the  ' 
judgment  against  the  single  party  could  not  be  sustained.     Barry  v.  Foyles,  1  Pet,  311. 

§  205G.  When  the  declaration  professes  to  set  forth  the  specification  in  a  patent  as  part  of 
the  grant,  the  slightest  variance  is  fatal,  and  the  defendant  is  entitled  to  claim  a  nonsuit. 
In  general  it  is  suificient  to  state  the  grant  in  substance  in  the  declaration.  Tyron  v.  White, 
Pet.  C.  C,  96. 

§  2057.  A  nonsuit  was  entered  by  direction  of  the  court  where  the  evidence  varied  from 

^0 


ERROBS  AND  DEFECTS.  §§205^2073. 

the  case  stated  ia  the  declaration ;  the  latter  statiDg  the  goods  as  belonging  to  the  plaintiff, 
of  which  the  defendant,  as  bailiff,  was  to  make  profit  for  him,  and  charging  the  defendant 
as  receiver  by  the  hands  of  A.,  B.  and  C,  being  the  money  of  the  plaintiff;  and  the  evidence 
proved  that  the  money  received  was  that  of  himself  and  his  partners  and  was  received  on 
joint  account.    Jordan  v.  Wtlkins,  2  Wash.,  483. 

§  2058.  A  variance  in  pleading  which  would  be  fatal  at  common  law  may  not  hs  so  in 
courts  which  proceed  according  to  the  civil  law;  as  the  rules  which  govern  the  farmer  courts 
are  seldom  applicable  to  proceedings  in  the  latter.  Cra^wford  v.  The  William  Penn.  3  Wash., 
484. 

§  2059.  A  court  proceeding  under  the  civil  law  will  not  allow  a  party  to  be  surprised  by 
evidence  materially  variant  from  the  case  stated  in  the  pleadings,  but  will  allow  an  amend- 
ment.   Ibid. 

^  2060.  WbeQ  an  information  for  violating  a  by-law  of  a  town  stated  that  the  penalty  ac- 
crued to  the  state,  and  by  charter  it  appeared  that  the  penalty  accrued  to  the  town,  judg- 
ment was  arrested.     Virginia  v.  Hoof,*  1  Cr.  C.  C,  21. 

§  2061.  Where  the  writ  is  brought  by  the  United  States  of  America  a  verdict  for  the 
United  States  is  sufficient.     Sears  v.  United  States,*  1  Gall.,  257. 

§  2062.  A  variance  between  a  petition  under  the  Louisiana  code  and  the  facts  found  by  the 
court,  when  the  latter  were  warranted  by  the  proofs,  and  the  judgment  conforms  with  law 
and  justice,  will  not  be  a  fatal  defect  on  error.     Railroad  Co.  v.  Lindsay,  4  Wall.,  650. 

§  2063.  The  declaration  contained  two  counts.  The  first,  setting  out  the  cause  of  action, 
stated,  "for that  whereas  the  said  defendants  and  copartners,  trading  under  the  firm  name 
of  J.,  T.  &  Ck>.,  in  the  life-time  of  said  W.  T.,  on  the  1st  of  March,  1821,  were  indebted  to  the 
plaintiffs,  and  being  so  indebted,"  etc. ;  the  second  count  was  upon  an  insimul  computqssent, 
and  began,  *'and  also  whereas  the  said  defendants,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  accounted  with  the  said  plaintiffs  of  and  concerning  divers  other  sums  of  money, 
due  and  owing  from  said  defendants,''  etc.  The  defendants,  to  maintain  the  issue  on  their 
parts  gave  in  evidence  to  the  jury  that  W.  T.,  the  person  mentioned  in  the  declaration,  died 
on  January  6,  1819,  that  he  was  formerly  a  partner  with  J.  and  P.  T.,  the  defendants,  under 
the  firm  of  J.,  T.  &  Ck>.,  but  that  the  partnership  was  dissolved  in  October,  1817,  and  that  the 
defendants  formed  a  copartnership  in  1820.  The  defendants  prayed  the  court  to  instruct 
the  jury  that  there  was  a  variance  between  the  contract  declared  on  and  that  given  in  evi- 
dence, W.  T.  being  dead.  By  the  court:  The  only  allegation  in  the  second  count  in  the  dec- 
laration from  which  it  is  argued  that  the  contract  declared  upon  was  one  including  W.  T. 
with  J.  and  P.  is  ''  that  the  said  defendants  accounted  with  the  plaintiffs."  But  this  does 
not  warrant  the  conclusion  drawn  from  it.  The  defendants  were  J.  and  P.  T. ;  W.  T.  was  not 
a  defendant,  and  the  terms,  '*the  said  defendants,"  could  not  include  him.  There  was  no 
variance  between  the  contract  declared  upon  in  the  second  count  and  the  contract  proved 
upon  the  trial  with  respect  to  the  parties  thereto.    Schimmelpennick  t;.  Turner,  6  Pet,  1. 

g  2064.  Alder  by  verdlet. —  A  good  cause  of  action  defectively  stated  in  the  declaration 
will  be  aided  by  verdict;  but  if  it  appear  that  the  cause  of  action  was  defective  a  verdict  will 
not  aid  it.    McDonald  v.  Hobson,*  7  How.,  745. 

§  2065.  Where  a  fact  must  necessarily  have  been  proved  at  the  trial  to  justify  the  verdict, 
and  the  declaration  omits  to  state  it,  the  defect  is  cured  by  the  verdict,  if  the  general  terms  of 
the  declaration  are  otherwise  sufficient  to  comprehend  the  proof.  Dobson  v.  Campbell,  1 
Sumn.,  819. 

§  2066.  Want  of  averment  of  citizenship  in  a  declaration  filed  in  the  United  States  court 
is  a  defect  of  substance  and  not  cured  by  verdict;  so  also  of  the  averment  of  value  of  prop- 
erty in  dispute  when  necessary  to  give  jurisdiction.     Smith  v.  Jackson,  1  Paine,  486. 

§  2067.  A  plea  purporting  to  answer  all  the  breaches  in  the  declaration,  which  answers  only 
some  of  them,  is  good  after  verdict.  Such  defect  can  only  be  taken  advantage  of  by  special 
demurrer.    United  States  v.  Willard,  1  Paine,  539. 

§  2068.  Where  an  action  is  for  foreign  money,  and  its  value  is  not  averred,  a  verdict  cures 
the  defect.    Brown  t*.  Barry,  8  DaL,  868. 

g  2069.  If  a  proper  case  is  laid  in  the  declaration  or  libel,  but  not  described  with  precision, 
the  court  after  verdict  will  presume  that  the  want  of  precision  was  supplied  by  evidence ; 
aliter,  if  no  ground  is  laid  at  all.    United  States  r.  The  Virgin,  Pet.  C.  C,  7. 

§  2070.  Surplusage  in  pleading  does  not  in  any  case  vitiate  after  verdict.  Carroll  v.  Peake, 
1  Pet.,  18. 

§  2071.  A  verdict  does  not  cure  a  variance  between  the  covenant  alleged  In  the  declaration 
and  that  produced  on  oyer.    Ingle  v.  Collard,  1  Cr.  C.  C,  152. 

§  2072.  Non- joinder  of  a  party  plaintiff  is  a  defect  which  is  cured  by  verdict.  Greenleaf  r. 
Schell,  6  Blatch.,  225. 

g  2078.  Where  three  pleas  were  filed  and  a  replication  was  put  in  to  only>one  of  them,  the 
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other  two,  which  should  have  concluded  to  the  countr}'  bein<;  improperly  concluded  with  a  ver- 
ification,  but  the  trial  proceeded  as  if  the  pleadings  were  complete,  the  defect  will  be  cured  by 
verdict;  and  this  though  the  jury  accidentally  found  the  "issue"  for  plaintiff  instead  of 
**  issues."    Laber  v.  Cooper,  7  "Wall,  565. 

§  2074.  Where  there  is  an  informal  plea  to  an  action  of  trespass,  which  is  not  demurred  to, 
but  on  which  issue  is  takeu  and  a  trial  had,  such  informality  cannot  be  considered  upon  a 
writ  of  error.     Deitsch  v.  Wiggins,  15  Wall.,  539. 

§  2075.  In  an  action  for  the  infringement  of  a  patent,  an  omission  to  aver  that  the  assign- 
ment was  properly  recorded  is  cured  by  verdict.     Dobson  t?.  Campbell,*  1  Sumn.,  336. 

§  2076.  Where  a  matter  is  so  essentially  necessary  to  be  proved,  to  establish  the  plain tifTs 
right  to  recover,  that  the  jury  could  not  be  presumed  to  have  found  a  verdict  for  him  unless 
it  had  been  proved  at  the  trial,  the  omission  to  state  that  matter  in  express  terms  in  the  decla- 
ration is  cured  by  verdict  if  the  general  terms  of  the  declaration  are  otherwise  sufficient  to 
comprehend  it.    Ibid. 

§2077.  Where  it  was  omitted  to  allege  in  the  declaration  on  a  note  a  demand  of  payment 
on  the  person  of  the  maker,  but  it  averred  a  demand  at  the  bank  "  where  the  not^e  was 
negotiable,''  such  averment  in  the  declaration  could  not  be  true,  unless  there  was  an  agree- 
ment between  the  parties  that  the  demand  should  be  made  there.  Brent  v.  Bank  of  the 
Metropolis,  1  Pet.,  «§. 

§  207S.  And  the  averment  must  have  been  proved  at  the  trial  or  the  plaintiff  could  not 
have  obtained  a  verdict  and  judgment;  and  after  a  verdict  judgment  will  be  sustained.    Ibid, 

§  2079.  The  omission  of  the  declaration  to  allege  a  material  date  is  a  defect  cured  by  ver- 
dict.    Stockton  17.  Bishop,*  4  How.,  155. 

§  2080.  Though  the  record  does  not  state  who  the  jurors  were  nor  that  they  were  sworn, 
yet  a  court  of  error  will  presume  that  justice  was  administered  in  the  ordinary  form.     Ibid, 

g  2081.  When  the  record  is  brought  before  the  court  on  error,  defects  of  form  are  to  be  dis- 
regarded.    Ibid. 

§  2082.  Where  a  statute  (of  Illinois)  provides  that  an  assignee  of  a  note  may  sue  an  as- 
signor if  suit  against  the  maker  would  be  unavailing,  a  general  averment  in  the  declaration 
that  suit  would  be  unavailing  is  bad  on  demurrer;  but  as  such  an  averment  will  permit  proof 
of  the  facts  thus  imperfectly  stated,  it  will  be  presumed  after  verdict  that  they  were  proved, 
and  the  defect  will  be  cured.     Wills  v.  Claflin,  2  Otto,  135. 


VI.  Amendments. 

Summary  —  Allowance  of  amendments  not  open  to  retnsion  in  court  of  error,  §  2083.—  Rights 
after  substantial  amendment  to  declaration^  §  2084. —  Amendment  to  answer  allowed  as  of 
course  to  supply  inadvertent  admission,  g  2085. —  New  cause  of  action  not  to  be  introduced 
at  trials  %  2086. —  Libel  in  rem  not  to  be  changed  into  libel  in  personam,  §  2087. 

§  2083.  The  act  of  the  circuit  court  in  allowing  the  amendment  of  the  declaration  by  the 
addition  of  a  count  is  not  subject  to  revision  in  the  supreme  court,  though  the  amendment 
amount  to  the  addition  of  a  new  cause  of  action.     Wright  v.  Hollingsworth,  g§  2088-90. 

§  2084.  When  the  declaration  is  amended  by  the  addition  of  a  count,  defendant  has  a  right 
to  plead  de  novo,  but  will  waive  the  right  by  going  to  trial  without  objection.    Ibid. 

§  208o.  When  the  answer  in  a  libel  suit  omitted  to  deny  plaintiff's  allegations  as  to  the 
amount  of  damage  sustained,  and  this  was  evidently  the  result  of  inadvertence,  field,  that 
an  amendment  would  be  allowed,  and  plaintiff*s  counsel  should  have  anticipated  that  such  a 
motion  would  be  made  and  granted.     Goodyear  Dental  Vulcanite  Co.  v.  White,  §  2091, 

§  2080.  An  amendment  introducing  a  new  cause  of  action  cannot  be  made  at  the  trial. 
Postmaster-General  v.  Ridgway,  §  2092. 

g  2087.  A  libel  in  rein  cannot  be  changed  by  amendment  into  a  libel  in  personam.    The 
Young  America,  ,^§  2093-94. 
Notes.— See  §§  2095-2130.] 

WRIGHT  V.  LESSEE  OF  HOLLINGSWORTH. 
(1  Peters,  165-169.     1828.) 

Opinion  by  Mr.  Justice  Trimble. 

Statement  of  Facts. —  This  action  of  ejectment  was  commenced  in  the  cir- 
cuit court  held  in  East  Tennessee  by  suing  out  a  writ  of  capias  ad  respondent 
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d'uniy  accompanied  with  the  declaration,  and  the  tenants  in  possession  held  to 
bail  to  answer  to  the  action  in  the  manner  provided  for  by  a  statute  of  the 
state.  The  original  declaration  contained  two  counts,  the  first  on  the  demise 
of  HoUingsworth  and  Kaighn,  citizens  of  Penns3'lvania;  the  second  on  the  de- 
mise of  Joseph  Blake  and  Daniel  Green,  citizens  of  Massachusetts. 

The  tenants  appeared  and  pleaded  not  guilty,  upon  which  issue  was  joined. 
A  trial  was  had,  and  a  nonsuit  suffered  by  the  plaintiff,  which  was  set  aside 
on  the  payment  of  costs.  After  these  proceedings,  the  court,  on  the  motion 
of  the  plaintiff,  permitted  the  declaration  to  be  amended  by  adding  a  count 
on  the  demise  of  Benjamin  Spencer,  a  citizen  of  Missouri.  The  parties  went 
to  trial  without  any  other  pleadings,  and  a  verdict  having  been  found  for 
the  plaintiff,  upon  the  third  or  new  count,  judgment  was  thereon  rendered  in 
his  favor,  to  reverse  which  the  defendants  have  prosecuted  this  writ  of  error. 

They  allege  the  judgment  is  erroneous  and  should  be  reversed:  1.  Because 
the  count  on  which  judgment  was  rendered  against  them  does  not  show  that 
Missouri  is  one  of  the  United  States.  2.  Because  the  court  permitted  the  dec- 
laration to  be  amended  by  adding  a  new  count  on  the  demise  of  Benjamin 
Spencer,  and  especiall}'  as  the  amendment  was  permitted  without  payment  of 
costs.  3.  Because  no  plea  was  filed  to  the  new  count,  nor  any  issue  made'up 
thereon. 

§  9088,  Courts  tako  judicial  notice  oftlie  admission  of  states  into  the  Union. 

The  first  objection  was  very  properly  not  pressed  in  argument.  The  count 
alleges  Benjamin  Spencer  to  be  a  citizen  of  the  state  of  Missouri.  This  count 
was  filed  after  Missouri  was  admitted  as  a  state  into  the  Union;  and  there 
can  be  no  question  but  that  this  and  every  other  court  in  the  nation  are  bound 
to  take  notice  of  the  admission  of  a  state  as  one  of  the  United  States,  without 
any  express  averment  of  the  fact. 

§  2089*  The  action  of  courts  cf  original  jurisdiction  in  aUow'tng  and  refus- 
ing amendments  in  pleading^  and  in  g7*anting  or  refusing  new  trials^  will  not  be 
reviewed  in  the  supreme  court. 

In  support  of  the  second  objection  it  is  urged  that  the  admission  of  the  new 
count,  on  the  demise  of  a  new  lessor,  made  a  material  alteration  in  the  suit; 
that,  the  suit  having  been  originally  commenced  under  the  state  practice,  by 
writ  of  capias  ad  respondendum^  to  which  the  former  lessors  only  were  parties, 
the  amendment  was,  in  substance  and  effect,  the  institution  of  a  new  suit,  or 
at  least  grafting  a  new  one  upon  the  old,  and  produced  an  incongruity  upon 
the  record;  the  first  and  second  counts,  and  the  proceedings  on  them,  being 
proceedings  under  the  statute,  and  the  third  or  new  count  a  proceeding  at 
common  law,  and  that,  according  to  established  principles  of  practice,  it  should 
have  been  allowed,  if  at  all,  only  on  payment  of  costs. 

This  argument  would  be  entitled  to  great  and  perhaps  decisive  influence,  if 
addressed  to  a  court  having  any  discretion  or  power  over  the  subject  of  amend- 
ments. 

But  the  allowance  and  refusal  of  amendments  in  the  pleadings,  the  grant- 
ing or  refusing  new  trials,  and  indeed,  most  other  incidental  orders  made  in 
the  progress  of  a  cause  before  trial,  are  matters  so  peculiarly  addressed  to  the 
sound  discretion  of  the  courts  of  original  jurisdiction  as  to  be  fit  for  their 
decision  only,  under  their  own  rules  and  modes  of  practice.  This,  it  is  true, 
may  occasionally  lead  to  particular  hardships;  but,  on  the  other  hand,  the  gen- 
eral inconvenience  of  this  court  attempting  to  revise  and  correct  all  the  inter- 
mediate proceedings  in  suits  between  their  commencement  and  final  judgment 
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would  be  intolerable.  This  court  has  always  declined  interfering  in  such 
cases;  accordingly  it  was  held  by  the  court  in  Wood  v.  Young,  4  Cranch,  237, 
that  the  refusal  of  the  court  below  to  continue  a  cause  after  it  is  at  issue  is 
not  a  matter  upon  which  error  can  be  assigned;  that  the  refusal  of  the  court 
below  to  grant  a  new  trial  is  not  matter  for  which  a  writ  of  error  lies  (5 
Cranch,  11,  187,  and  4  Wheat.,  220);  and  that  the  refusal  of  the  court  below 
to  allow  a  plea  to  be  amended,  or  a  new  plea  to  be  filed,  or  to  grant  a  new 
trial,  or  to  continue  a  cause,  cannot  be  assigned  as  a  cause  of  reversal  or 
a  writ  of  error.  We  can  perceive  no  distinction  in  principle  between  these 
cases  and  the  one  before  the  court.  We  must  take  the  declaration,  including 
the  amendment,  as  we  find  it  on  the  record.  Nor  can  we  interfere  because 
the  court  below  did  not,  as  it  ought,  require  the  costs  formerly  accrued  to  be 
paid  as  a  condition  of  the  amendment. 

§  2090.  W/iere  the  declaration  is  amended  hy  adding  a  new  county  the  defend- 
ant has  a  right  to  plead  de  novo,  but  may  waive  the  right. 

The  authorities  cited  by  the  learned  counsel  do  not,  we  think,  support  his 
last  position,  that  the  judgment  is  erroneous  because  a  plea  was  not  filed  to 
the  new  count.  They  prove,  unquestionably,  that,  upon  the  amendment  being 
made  to  the  declaration  by  adding  a  count,  the  defendants  had  a  right  to 
plead  de  novo;  they  prove  nothing  more.  They  do  not  show  that  the  defend- 
ant in  such  cases  must  necessarily  plead  de  novo,  or  that  judgment  may  be 
entered  by  default  for  want  of  a  plea  to  the  new  count,  if,  before  the  amend- 
ment, he  has  pleaded  the  general  issue.  We  think  the  practice  is  well  settled 
to  the  contrar3\  The  defendant  has  a  right,  if  he  will,  to  withdraw  his  former 
plea  and  plead  anew  either  the  general  issue  or  any  further  or  other  pleas 
which  his  case  may  require;  but  he  may,  if  he  will,  abide  by  his  plea  already 
pleaded  and  waive  his  right  of  pleading  de  novo.  His  failure  to  plead  and 
going  to  trial  without  objection  are  held  to  be  a  waiver  of  his  right  to  plead, 
and  an  election  to  abide  by  his  plea;  and  if  it  in  terms  purports  to  go  to  the 
whole  action,  as  is  the  case  in  this  instance,  it  is  deemed  sufficient  to  cover  the 
whole  declaration,  and  puts  the  plaintiif  to  the  proof  of  his  case  on  the  new  as 
well  as  on  the  old  counts. 

This  is  the  general  doctrine  in  other  forms  of  action,  such  as  trespass  and 

assumpsit;  and  we  see  no  reason  to  distinguish  the  action  of  ejectment  or 

take  it  out  of  the  general  rule. 

Judgment  affirmed,  with  costs* 

GOODYEAR  DENTAL  VULCANITE  COMPANY  v.  WHITE. 
(Circuit  Court  for  New  York:  17  Blatcliford,  5-9.     1879.) 

Opinion  by  Wallace,  J. 

Statement  op  Facts. —  The  defendant  moves  for  leave  to  amend  his  an- 
swer so  far  as  to  deny  certain  allegations  of  the  complaint,  which,  not  being 
denied  in  the  answei",  stand  as  admitted.  The  action  was  commenced  in  May, 
1875,  and  the  complaint  alleges  that  the  defendant  published  certain  libelous 
matter  concerning  a  patent  of  the  plaintiff,  "knowing  that  the  plaintiff  was 
then  offering  for  sale,  and  w^as  about  offering  for  sale,  licenses  or  office  rights 
to  use  said  invention  under  said  letters  patent,  and  maliciously  contriving  to 
cause  it  to  be  believed  that  the  plaintiff  was  not  tlie  lawful  owner  of  the  ex- 
clusive rights  secured  by  said  letters  patent,  and  could  not  law^fuUy  sell  licenses 
to  use  said  invention,  and  could  not  lawfully  compel  the  payment  of  royalties 
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for  the  use  of  the  invention,  and  to  prevent  the  plaintiff  from  effecting  sales 
of  lic5enses  as  aforesaid  to  dentists."  The  complaint  further  alleges,  "  that  by 
reason  of  said  several  false  and  defamatory  publications,  great  numbers  of  the 
dentists,  and  particularly  the  persons  mentioned  in  Schedule  A,  hereto  annexed, 
were  dissuaded  from  purchasing  said  licenses,  and  refused,  and  still  refuse,  to 
purchase  the  same  in  consequence  thereof,"  and  that  the  plaintiff  has  sustained 
damages  in  the  sum  of  $75,000.  Schedule  A  sets  forth  the  names  and  resi- 
dences of  over  fourteen  hundred  dentists  residing  in  all  parts  of  the  United 
States.  To  this  complaint  the  defendant  interposed  a  pleading  which  com- 
bined demurrers  to  each  count  in  the  complaint  with  pleas  of  the  statute  of 
limitations,  and  matter  in  defense  which  could  only  be  urged  in  mitigation  of 
damages.  The  demurrers  were  noticed  for  argum^ent  from  time  to  time,  but 
the  hearing  upon  the  demurrers  was  delaj^ed,  and  the  decision  was  not  had 
until  October,  1878,  at  which  time  the  demurrers  were  overruled  and  the 
pleading  permitted  to  stand  as  an  answer  upon  the  payment  of  the  costs  of 
the  demurrers.  The  defendant  then  moved  to  amend  the  answer,  and  the 
motion  was  granted,  but  upon  the  hearing  of  that  motion  it  was  first  dis- 
covered that  the  answer,  as  amended,  did  not  contain  a  denial  of  the  allega- 
tion in  the  complaint  which  states  that,  by  reason  of  the  publications  of  the 
defendant,  the  dentists  in  Schedule  A  were  dissuaded  from  purchasing  licenses 
of  the  plaintiffs,  or  of  the  allegation  that  the  plaintiff  has  sustained  damages 
in  the  sum  of  $75,000;  and  thereupon  leave  was  obtained  to  move  for  the  fur- 
ther amendment  now  asked  for. 

§  2091.  Where^  in  an  answer^  defendant  omits  to  deny  the  statements  in 
the  complaint  of  the  manner  and  amount  of  damages  suffered^  an  amendment 
will  be  permitted  if  it  appears  that  the  omission  was  the  result  of  mistake  or  in- 
advertence. 

It  is  palpable  that  the  defendant  did  not  intend  to  admit  the  truth  of  these 
averments,  and  that,  upon  the  issue  as  it  now  stands,  the  defendant  will  be 
precluded  from  disputing  his  liability  for  very  heavy  damages.  It  is  urged, 
in  opposition  to  the  motion,  that  the  plaintiff  has  relied,  upon  the  implied  ad- 
mission in  the  answer,  and,  resting  upon  this  from  1875  until  this  motion  was 
made,  it  has  not  issued  commissions  and  taken  testimony  de  bene  esse  as  it 
otherwise  would  have  done,  and,  in  consequence,  by  the  death,  or  removal,  or 
forgetfulnesa  of  many  of  the  dentists  mentioned  in  Schedule  A,  it  will  be  un- 
able to  produce  proof,  as  to  a  large  number  of  these  dentists,  that  they  were 
influenced  by  the  defendant's  publications  and  were  thereby  dissuaded  from 
taking  licenses  from  the  plaintiff;  and  it  is  further  stated  in  the  plaintiff's  affi- 
davit that  the  additional  expense  of  obtaining  its  testimonj'  at  the  present 
time,  owing  to  peculiar  circumstances,  will  be  very  onerous. 

It  would  be  a  great  hardship  upon  the  defendant  to  preclude  him  from  con- 
troverting so  important  an  issue  in  the  case,  in  consequence  of  a  slip  of  his 
counsel  in  framing  the  answer,  and  the  court  will  struggle  against  the  result, 
and,  in  furtherance  of  justice,  give  him  an  opportunity  to  present  the  truth  of 
'  the  matter,  unless  constrained  to  the  contrary  because  of  the  countervailinor 
hardship  which  such  action  would  impose  upon  the  plaintiff. 

Was  the  plaintiff  justified  in  relying  upon  the  implied  admission  in  the 
answer?  Had  he  a  right  to  suppose  that  the  issue,  which  would  eventually  be 
tried,  was  that  which  was  tendered  by  the  answer?  Here  was  a  pleading 
containing  demurrers  which  went  to  the  whole  complaint,  and  also  matter  by 
way  of  defense.    By  the  demurrers  the  defendant  admitted  all  the  facts  in  the 
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complaint,  while,  by  another  part  of  the  pleading,  he  sought  to  deny  the 
plain tiflfs  right  to  recover.  What  was  the  legal  effect  of  such  a  pleading?  A 
defendant  may  demur  to  part  of  a  complaint  and  answer  as  to  the  residue, 
when  the  complaint  joins  several  causes  of  action,  but  he  cannot  demur  and 
answer  to  the  same  cause  of  action.  He  must  either  demur  or  answer.  Old 
Code  of  Procedure,  §§  143-148,  151.  There  can  be  no  doubt  that  the  plaintiff 
could  have  stricken  out  either  the  matter  in  defense  or  the  demurrers,  upon  a 
motion  for  that  purpose.  Instead  of  adopting  this  course,  he  preferred  to 
notice  the  demurrers  for  hearinof.  Bv  doinor  this  he  elected  to  treat  the  de- 
murrers  as  the  regular  pleading  on  the  part  of  the  defendant.  Upon  the 
decision  overruling  the  demurrers,  unless  leave  had  been  given  to  the  defend- 
ant to  answer,  there  would  have  been  no  answer  in  the  case.  This  motion, 
then,  is  to  be  considered  as  though  there  had  never  been  an  answer  in  the 
case  until  leave  was  given,  upon  the  decision  of  the  demurrers,  by  which  the 
defendant's  pleading  was  allowed  to  stand  as  an  answer,  and  the  position  of 
the  plaintiff  is  the  same  as  though  the  defendant  had  then,  for  the  first  time, 
served  the  answer  which  he  now  moves  to  amend.  It  is  true,  the  error  in  the 
pleading  was  the  fault  of  thQ  defendant,  but  the  plaintiff  has  no  just  cause  to 
complain  that  he  has  been  prejudiced  by  relying  upon  an  admission  in  an 
answer,  when  he  should  have  known  that,  as  matter  of  law,  there  was  no 
answer  in  the  case. 

But  I  prefer  to  place  the  decision  of  this  motion  upon  broader  grounds  and 
consider  it  as  though  the  answer  sought  to  be  amended  had  been  the  only 
pleading  served,  when  issue  was  originally  joined  in  the  action.  I  think  the 
plaintiff's  counsel  were  not  justified  in  the  belief  that  the  defendant  intended 
to  admit  such  an  important  allegation  of  the  complaint,  and  should  have  re- 
garded it  as  inadvertent  and  a  slip  in  pleading.  Defendants  who  contest  the 
plaintiff's  right  to  recover  in  an  action  for  a  wrong  are  not  accustomed  to  ac- 
cept the  plaintiff's  own  statement  of  his  damages;  and  to  concede,  as  was 
apparently  done  here,  that  the  plaintiff  sustained  $75,000  damages  by  reason  of 
a  libel,  would  be  such  a  startling  departure  from  the  line  of  action  usually 
adopted  by  a  defendant,  as  to  suggest,  almost  necessarily,  mistake  or  igno- 
rance. If  there  had  been  an  express  admission  in  the  answer  to  this  effect  it 
would  have  excited  surprise  and  incredulity. 

Aside  from  the  extraordinary  character  of  the  admission,  the  rest  of  the 
answer  indicated  that  the  defendant  intended  to  contest  the  amount  of  the 
plaintiff's  damages,  because  the  last  defense  pleaded  in  the  answer,  while  in- 
artificially  pleaded,  was  in  substance  a  defense  by  way  of  mitigation  of  dam- 
ages. Under  the  circumstances,  the  plaintiff's  counsel  should  have  anticipated 
that  a  motion  to  amend  the  answer  would  be  made  at  the  trial,  if  not  before, 
and  should  also  have  assumed  that  the  motion  would  appeal  so  strongly  to  the 
equitable  consideration  of  the  court  that  it  could  hardly  be  refused.  The 
motion  to  amend  is  granted. 
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POSTMASTER-GENERAL  r.  RTOGWAY. 
(District  Court  for  PennBylvania:  QilpiD,  135-189.    1829.) 

Action  to  enforce  liability  on  a  bond. 

§  2092.  An  amendment  introducing  a  new  ca/use  of  action  cannot  he  made  at 
the  trial. 

Opinion  by  Hopkinson,  J. 

This  suit  was  brought  eighteen  years  after  the  bond  was  executed,  and  four- 
teen years  after  the  surety's  liability  by  reason  of  the  default  of  the  principal. 
It  is  a  suit  on  a  sealed  instrument,  which  is  described  by  the  plaintiff  in  his 
declaration,  and  which  the  defendant  in  his  plea  has  alleged  not  be  his  deed. 
A  bond  is  now  ofifered  in  evidence  which  is  not  the  bond  so  described,  nor  that 
which  the  defendant  has  denied  to  be  his;  it  is  a  joint  bond  given  by  himself 
and  another  person,  while  the  former  is  expressly  stated  in  the  declaration  to 
be  a  joint  and  several  bond  of  the  defendant,  and  it  is  not  alleged  that  any 
other  person  is  joined  with  him.  It  is  no  doubt  true  that  amendments  may  be 
made,  not  only  in  form  but  even  in  substance.  But  surely  the  court  is  not  to 
be  put  to  sea;  nor  is  this  privilege  to  be  so  construed  as  to  introduce  suddenly, 
and  on  the  trial,  new  parties  and  a  new  cause  of  action.  My  difficulty  is  that 
the  proposed  amendment  would  introduce  an  entirely  new  cause  of  action. 
The  bond,  as  set  forth  in  the  new  count  now  offered  as  an  amendment,  differs 
in  the  most  essential  particulars  from  that  originally  declared  on,  as  it  is  de- 
scribed in  the  declaration.  It  is  impossible  for  us  to  decide  that  they  are  the 
same  instruments,  merely  from  similarity  in  certain  particulars.  The  same 
parties  may,  on  the  same  day  and  in  the  same  penalty,  have  given  a  joint  and 
several  bond  as  well  as  a  joint  bond.  What  are  pleadings?  They  are  the 
manner  and  form  in  which  a  party  is  required  to  present  his  case  to  the  court, 
and  if  he  has  made  a  mistake  in  this  form,  which  is  peculiarly  under  the  direc- 
tion of  the  court,  he  may  be  allowed  to  amend  it.  But  here  there  is  no  error  in 
the  manner  and  form  of  stating  the  plaintiff's  case,  but  in  the  case  itself.  He  has 
mistaken  his  cause  of  'action.  He  has  brought  the  defendant  here  to  answer 
his  complaint;  he  has  formally  stated  and  declared  what  that  complaint  is; 
the  defendant  has  put  in  his  answer  to  it;  and  the  parties  appear,  each  to 
maintain  his  allegation.  But  now  the  plaintiff  informs  the  court  that  he  has 
no  such  complaint  as  he  has  averred,  although  he  has  another  which  he  prays 
may  be  substituted  for  that  which  he  cannot  maintain. 

On  the  whole.  I  am  of  opinion  that  the  amendment  ought  not  to  be  now 
made,  and  on  the  ground  that  it  introduces  a  new  cause  of  action. 

THE  YOUNG  AMERICA. 
(District  Court  for  Michigan:  1  Brown,  403-469.    1874.) 

Opinion  by  Longyeab,  J. 

Statement  of  Facts. —  The  question  presented  involves  two  considerations : 
1.  As  a  libel  against  the  scow  alone,  could  the  court  allow  it  to  be  changed  by 
amendment  from  a  libel  in  rem  against  the  vessel  to  a  libel  in  personam  against 
the  owner?  2.  In  case  of  a  joint  liability  of  two  or  more  vessels  for  a  col- 
lision, can  a  joint  action  be  maintained  in  rem  against  one  or  more  of  the 

vessels^  and  in  personam  against  the  owners  of  the  others  ? 
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§  2093.  A  libel  in  rem  cannot  he  changed  hy  afnendment  into  a  libel  ifi  per- 
sonam.   Authorities  revie^ved. 

First  Touching  the  first  question  the  counsel  on  either  side  have  not  re- 
ferred the  court  to  any  reported  or  unreported  decision  in  point,  and  after  a 
pretty  thorough  investigation  I  am  satisfied  thi.t  none  exists.  This  would  seem 
to  indicate  that  the  matter  is  so  well  understood  at  the  bar  that  the  question 
has  never  been  raised,  or,  if  it  has,  that  it  has  not  been  considered  by  the  courts 
of  sufficient  importance  to  demand  the  promulgation  of  an  opinion. 

But  upon  which  side  of  the  question  does  this  seeming  acquiescence  of 
court  and  bar  bear?  This  question  must  be  answered,  if  at  all,  by  ascertain- 
ing what  the  courts  have  decided  in  cases  involving  principles  lying  at  the 
foundation  of  the  question  under  consideration. 

In  several  instances  in  England  and  in  this  country  the  question  has  arisen 
in  collision  cases  as  to  the  right  to  ingraft  upon  or  blend  with  an  action  in  rem. 
a  proceeding  in  personam  for  the  recovery  of  a  deticiency  against  the  owner, 
where  the  proceeds  of  the  vessel  were  not  sufficient  to  meet  the  damages  pro- 
nounced for;  and  also  whether  an  action  in  rem  against  the  vessel,  and  an 
action  in  personam  against  the  owner,  could  be  joined  in  the  same  libel.  In 
the  United  States,  however,  the  latter  question  was  settled  by  a  rule  of  the 
supreme  court  in  1845  (Admiralty  Rule  15).  Since  that  time  the  decisions  in 
this  country  have  all  turned  upon  the  construction  of  the  rule,  and  therefore 
throw  but  little  light  upon  the  question,  and'will  not  be  noticed 

The  first  case  in  England  which  has  come  to  the  notice  of  the  court  was  The 
Triune,  in  1834:  (3  Hagg.,  114).  In  this  case  Sir  J.  Nicholl  granted  a  monition 
to  the  owner,  who  had  intervened  and  bonded  the  vessel,  to  pay  a  deficiency, 
failing  to  do  which  he  was  imprisoned  upon  an  attachment.  When  the  mo- 
tion was  made  Sir  J.  Nicholl  put  this  pertinent  interrogatory  to  counsel:  "  Is 
there  an  instance  of  a  warrant  of  arrest  under  circumstances  such  as  are  in 
this  case  against  the  master  and  part  owner?"  The  interrogatory  does  not 
appear  to  have  been  answered,  but  at  a  subsequent  date  he  allowed  the  pro- 
cess to  issue.  The  matter  does  not  appear  to  have  been  discussed  or  very 
much  considered,  and  altogether  the  report  of  the  case  is  quite  unsatisfactory. 

The  question  next  arose  in  England  in  1840,  in  the  case  of  The  Hope,  1  W. 
Hob.,  155.  In  this  case  Dr.  Lushington  decided  directly  the  contrary  to  Sir 
J.  NichoU  in  The  Triune,  and  held  that  it  was  not  competent  for  the  court  to 
ingraft  upon  a  proceeding  in  rem  a  personal  action  against  the  owner  to  make 
good  the  excess  of  damage  beyond  the  proceeds  of  the  ship.  His  attention 
had  not  at  that  time  been  called  to  the  decision  of  Sir  J.  NichoU  in  The 
Triune.  Subsequently,  however,  in  the  case  of  The  Volant,  in  1842  (1  W. 
Rob.,  383),  where  the  same  question  was  again  presented,  his  attention  was 
called  to  Sir  J.  NichoU's  decision.  Dr.  Lushington  then  went  over  the  subject 
quite  fully,  and  finally  disagreed  entirely  with  Sir  J.  NichoU,  and  fully  ad- 
hered to  his  former  opinion  m  the  case  of  The  Hope;  and  such  appears  to  have 
been  the  settled  doctrine  in  England  ever  since. 

In  Citizens'  Bank  v.  Nantucket  Steamboat  Company,  in  1841  (2  Story,  16, 
57,  58),  Judge  Story  held  that  in  collision  cases  it  was  not  competent  to  pro- 
ceed in  the  same  suit  in  rem  against  the  vessel  and  in  personam  against  the 
owner.  And  this  appears  to  be  the  only  reported  case  in  which  any  question 
of  this  kind  arose  in  the  courts  of  the  United  States  before  the  promulgation 
of  rule  15. 

But  we  are  not  concerned  here  so  much  with  the  particular  points  decided 
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in  those  cases  as  we  are  with  the  reasons  upon  which  the  decisions  were 
foanded.  In  the  case  of  The  Hope,  1  W.  Hob.,  155,  Dr.  Lushington  held  sub- 
stantially, that,  looking  to  the  general  principles  upon  which  the  proceedings 
in  admiralty  are  conducted,  it  was  wholly  incompetent  to  ingraft  a  proceeding 
inpereonam  against  the  owner  upon  a  proceeding  in  rem  against  the  vessel  for 
the  recovery  of  a  deficiency. 

Applying  that  declaration  to  the  present  question,  it  may  be  remarked  that 
if,  in  view  of  those  general  principles,  it  is  wholly  incompetent  for  the  recov- 
ery of  a  part  of  the  damages  only,  that  is,  the  excess  of  damages  over  value  of 
vessel,  for  a  still  stronger  reason  it  is  incompetent  to  change  the  whole  pro- 
ceeding from  one  in  rem  to  one  in  per^onam^  in  which  the  owner  may  be  made 
liable  for  the  "whole  damages  without  regard  to  the  value  of  the  vessel  against 
which  the  libel  was  filed. 

In  the  case  of  The  Volant,  1  W.  Eob.,  383,  Dr.  Lushington  says:  "The  juris- 
diction of  this  court  does  not  depend  upon  the  existence  of  the  ship,  but  upon 
the  origin  of  the  question  to  be  decided  and  the  locality.  Looking  to  a  pro- 
ceeding by  the  arrest  of  the  vessel,  it  is  clear  that,  if  no  appearance  is  given  to 
the  warrant  arresting  the  ship,  there  can  be  no  proceedings  against  the  own- 
ers, for  the  court  cannot  know  who  the  owners  are;  the  court  cannot  exercise 
any  power  over  persons  not  before  the  court  and  never  personally  cited  to  ap- 
pear." That  is  to  say,  in  a  proceeding  in  rem  for  a  collision,  in  which  the 
owners  are  never  personally  cited  to  appear,  there  is  no  process  or  proceeding 
by  which  the  court  can  obtain  jurisdiction  of  the  owners,  or  know  who  they 
arc,  even  in  cases  where  the  vessel  has  been  arrested,  other  than  by  their  vol- 
untary appearance.  This  doctrine  commends  itself  to  my  judgment,  and,  ap- 
plied to  the  present  case,  it  seems  to  me  unanswerable. 

How  can  it  be  said  that,  in  a  case  like  the  present,  where  the  vessel.has  not 
been  arrested  even,  and  there  has  been  no  appearance,  the  court  can  change 
the  proceeding  in  rem  against  the  vessel  to  a  proceeding  in  personam  against 
the  owner,  of  whom  the  court  has  acquired  and  can  acquire  no  jurisdiction, 
and.  whom  the  court  does  not  and  cannot  know,  by  virtue  of  any  process  or 
proceeding  incident  to  the  proceedings  in  rem?  The  allowance  of  the  amend- 
ment making  the  change,  on  the  petition  of  the  libelant,  necessarily  involved 
a  determination  by  the  court  of  the  fact  as  to  who  was  the  owner,  thus  giving 
judgment  beforehand,  in  an  ex  parte  proceeding,  and  in  a  proceeding  in  rem, 
as  to  an  essential  and  traversable  fact  in  actions  in  personam  in  like  cases  —  a 
thing  no  court  ever  does  wittingly,  and  which,  having  done,  through  inadvert- 
ence or  for  want  of  due  consideration,  will  be  at  once  undone  on  attention 
being  called  to  it. 

In  Citizens'  Bank  v.  Nantucket  Steamboat  Company,  2  Story,  58,  Judge 
Story  says:  ''In  cases  of  collision  the  injured  party  may  proceed  in  rem^  or 
in  personam^  or  successively  in  each  way,  until  he  has  full  satisfaction.  But," 
he  says,  "I  do  not  understand  how  the  proceedings  can  be  blended  in  the 
libel."  And  in  another  place,  in  the  same  opinion,  he  says:  "  In  the  course  of 
the  argument  it  was  intimated  that  in  libels  of  this  sort  the  proceedings  might 
be  properly  instituted  both  in  rem  against  the  steamboat  and  in  personam 
against  the  owners  and  master  thereof.  I  ventured  at  the  time  to  say  that  I 
knew  of  no  principle  or  authority,  in  the  general  jurisprudence  of  courts  of 
admiralty,  which  would  justify  such  a  joinder  of  proceedings,  so  very  differ- 
ent in  their  nature  and  character  and  decretal  effect.    On  the  contrary,  in  this 
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court,  every  practice  of  this  sort  has  been  constantly  discountenanced  as  irreg- 
ular and  improper." 

It  will  be  observed  that  the  ground  upon  which  the  objection  to  joining  the 
two  proceedings  in  one  libel  was  sustained  by^Judge  Story  was  that  the  two 
are  so  very  different  in  their  nature  and  character  and  decretal  effect.  The 
same  objection,  as  it  seems  to  the  court,  applies  with  increased  force  to  chaDg- 
ing  the  one  proceeding  into  the  other  by  way  of  amendment.  And  besides 
that,  there  is  what  seems  to  the  court  the  further  unanswerable  objection,  that 
such  change  involves  an  entire  change  of  the  party  proceeded  against.  It  is, 
in  fact,  the  institution  of  a  new  suit  by  way  of  amendment,  a  proceeding  never 
tolerated,  I  believe,  in  this  or  any  court. 

§  S094.  Proceedings  in  rem-  and  in  personam  cannot  he  blended  in  one  libel. 

Second.  The  foregoing  considerations,  I  think,  are  equally  conclusive  against 
joining  in  one  suit  proceedings  in  rem  against  the  two  vessels  and  in  personam 
against  the  owner  of  the  other. 

The  original  libel  was  brought  against  the  three  vessels,  upon  the  theory,  of 
course,  that  they  were  guilty  of  a  joint  tort.  The  action  was  joint  as  to  the 
three.  With  the  amendment  the  action  remains  joint  as  to  the  two  vessels 
which  were  arrested,  but  has  necessarily  become  several  as  to  the  owner  of  the 
third,  because,  as  an  action  in  personam^  it  involves  other  and  additional  proof 
and  a  different  decree.  The  amendment  has,  therefore,  wrought  a  palpable 
misjoinder  of  actions. 

But  in  the  view  taken  as  to  the  first  point,  it  is  unnecessary  to  elaborate  this 
one  further  for  present  purposes.  It  results  that  the  amendment  was  irregu- 
lar, and  therefore  that  the  order  allowing  the  same  must  be  vacated,  the 
amended  libel  taken  from  the  files,  and  the  citation  be  dismissed,  with  costs  of 
the  motion  against  the  libelant. 

Motion  granted. 

g  2095.  After  demurrer. —  Whether  or  not,  after  a  demurrer,  the  pleadings  can  be  amended 
is  a  question  entirely  within  the  discretion  of  the  court.  Bonnifield  v.  Price,*  1  Wyom.  T*v, 
172. 

§  2096.  To  show  eitizenship  and  Jurisdiction.—  An  amendment  to  the  declaration  to  show 
tke  jurisdiction  of  the  court  on  the  ground  of  citizenship  of  the  parties  is  not  a  new  suit, 
and  may  be  allowed,  though  if  the  suit  were  dismissed  a  new  suit  would  be  barred  by  the 
statute  of  limitations.     Robertson  v.  Cease,*  18  Alb.  L.  J.,  458. 

g  !!097.  After  plea,  replication  and  demurrer.—  An  amendment  may  be  allowed  to  a  dec- 
laration though  after  plea,  replication  and  demurrer,  provided  the  cause  of  action  be  not 
.changed  thereby.    Fiedler  v.  Carpenter,  3  Woodb.  &  M.,  311. 

§  200S.  Refusing  or  granlins^  no  ground  for  writ  of  error.—- The  refusing  or  granting  by 
the  court  below  of  amendments  cr  motions  for  new  trial  affords  no  ground  for  writ  of  error, 
and  cannot  be  examined  in  the  supreme  <court,  though  the  decision  was  based  on  an  erroneous 
construction  of  a  written  contract     United  States  v.  Buford,*  8  Pet.,  13. 

§  !S099.  Mistake  in  pleading  made  by  clerk.— Where  the  clerk  at  request  of  counsel  makes 
out  a  declaration,  and  makes  a  mistake  therein,  an  amendment,  if  allowed,  will  not  be  on  the 
ground  of  clerical  misprision,  as  the  clerk  was  acting  merely  as  agent  of  counseL  Furniss  r. 
Ellis,  3  Marsh.,  14. 

§  2100.  Power  of  conrt  to  amend  record  ob  scire  faeias.—  Qncere,  whether,  on  motion  of 
plaintiff  in  scire  facias,  the  court  has  power  to  amend  the  record  as  brought  up,  on  which,  as 
amended,  plaintiff  might  bring  a  new  scire  facias.    Barnes  v.  Lee,  1  Cr.  C.  C,  480. 

§  2101.  Amendment  of  record  after  haying  be-en  taken  to  the  supreme  coQii;.— The  cir- 
cuit court,  on  a  motion  to  amend  the  statement  of  facts  in  the  recbrd  of  a 'cause  which  had 
gone  up  to  the  supreme  court  on  error,  refused  to  make  the  amendment,  on  the  ground  that 
it  was  put  out  of  their  power  so  to  do  by  the  writ  of  error.  (Cbanch,  J.,  dissenting.)  United 
Stales  v.  Hooe,*  1  Cr.  C.  C,  116. 

'    §  311>2«  Amendment  of  declaration  dissolTes  attachment,  when.— The  allowanoe  of  an 
amendment  .to  the  declaration  will  dissolve  ^e  attachment  in  thoso  states  where  the  federal 
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courts  have  adopted  the  state  practice  of  allowing  attacUmeuts,  and  where  the  highest  state 
court  has  decided  such  to  be  the  effect  of  an  aiuendment.  Third  National  Bank  v.  Teal,*  5 
Fed.  R.,*  503. 

§  2108.  The  power  of  a  court  oyer  amendments,  under  the  thirty nsecond  section  of  the 
judiciary  act,  is  at  least  as  great  as  that  given  by  any  British  statutes.  Walden  v.  Craig^*  0 
Wheat.,  576. 

§  2104.  The  power  over  amendments  should  be  exercised  liberally  in  ejectment  suits,  and 
a  motion  by  plaintiff  for  an  enlargement  of  the  term  of  a  judgment  obtained  in  such  a  suit 
ought  to  be  granted,  especially  when  the  time  has  lapsed  through  excessive  delays  practiced 
by  defendant  Writ  of  error  does  not  lie  to  any  decisions  of  the  court  upon  motions  for 
amendments.    Ibid, 

§  2105.  AdmissioM  of  affidavit  to  deny  execution  of  instrnment. —  When  the  execution  of 
an  instrument  is  to  be  denied  by  plea  under  oath,  tlie  court  will  not  grant  a  motion  of  defend- 
ant upon  trial  to  add  an  affidavit  denying  his  signature  to  the  instrument,  as  this  would  be  a 
surprise  to  the  plaintiff.    Benedict  v.  Maynard,*  6  McL.,  21. 

g  2100.  Time  allowed  for  reply  to.—  When  a  substantial  amendment  is  made  in  a  declara- 
tion the  defendant  should  be  allowed  until  the  next  succeeding  term  to  plead.  Wyatt  v. 
Hardei^,  Hemp.,  17. 

§  2107.  New  plea  after  issue  Joined.— After  the  issue  joined  upon  nul  tid  record^  and  the 
cause  is  called  for  trial  on  that  issue,  the  court  will  not  permit  the  defendant  to  plead  that 
the  plaintiff  was  never  administrator.    Duvall  v.  Wright,  4  Cr.  C.  G,  109. 

§  2108.  Parties,  right  of  amendment  as  to.—  When  some  of  the  defendants  have  been 
taken,  and  others  not  arrested,  the  plaintiff  may  amend  his  declaration  at  the  trial  term  in 
tliat  respect  as  a  matter  of  right,  and  such  amendments  will  not  authorise  the  defendants  to 
plead  the  statute  of  limitations.     Bell  v»  Davis,  3  Cr.  C.  C,  4. 

§  2109.  A  party  will  be  allowed  to  amend  his  writ  and  declaration  before  trial  by  striking 
out  the  name  of  one  of  the  defendants.    Tobey  t;.  Claflin,  8  Sumn.,  879.  . 

§2110.  Non  est  factum  after  issue  Joined.— After  a  cause  has  been  at  issue  eighteen 
months,  leave  will  not  be  given  to  a  defendant  to  plead  non  est  factum,  without  affidavit  de- 
nying the  execution  of  the  bond.    Bullock  v.  Van  Pelt,  Bald.,  468. 

^  2111.  The  averment  of  citizenship  of  a  party  may  be  added  at  any  stage  of  the  cause, 
if  the  amendment  is  moved  for  in  a  reasonable  time  after  the  defect  is  suggested.  Fisher  t;. 
Rutherford.  Bald.,  188. 

^  2112.  Statute  of  limitations  —  Bight  to  withdraw  demurrer  and  rejoin.— After  judg- 
ment for  the  plaintiff  upon  demurrer  to  the  replication  to  the  plea  of  limitations,  the  de- 
fendant will  not  be  permitted  to  withdraw  the  demurrer  and  rejoin  specially,  unless  he  can 
show  by  affidavit  that  it  is  necessary  to  the  justice  of  the  case.  Wilson  t\  Mandeville,  1  Cr. 
C.  C,  452. 

§2113.  Manner  of  stating  citizenship  in. — In  an  amended  declaration  it  is  proper  to 
state  citizenship  of  the  parties  in  the  present  tense,  and  it  is  not  necessary  that  such  citizen- 
ship should  be  stated  as  existing  at  commencement  of  suit.  Birdsall  v,  Perego,  5  Blatch., 
251. 

^2114.  Action  brought  within  statute  time— Amended  petition  filed  after.— When  a 
statutory  action,  brought  within  the  proper  time,  alleged  that  the  plaintiff's  intestate  was  in- 
jured by  the  falling  of  a  bridge,  and  set  out  the  cause  of  the  fall,  and  on  disproof  of  this  cause 
of  the  fall  an  amended  petition  was  brought  giving  another  explanation  of  the  fall,  which 
petition  was  brought  after  the  time  allowed  by  statute  for  bringing  such  actions  hud  expired, 
the  court  considered  the  falling  of  the  bridge  the  gravamen  of  the  suit,  and  entertained  the 
amended  petition  as  being  simply  explanatory  of  what  had  occurred,  and  not  barred.  Yager 
u.  The  Receivers,  4  Hughes,  193. 

g  2115.  Petition  in  name  of  three— Amended  petition,  naming  two  only,  dismissed.— 
Where  a  petition  on  a  contract  is  brought  in  the  name  of  three  persons,  as  parties  to  a  con- 
tract, and  an  amended  petition  is  then  filed  in  the  name  of  the  same  three  upon  the  same 
contract,  but  naming  only  two  as  parties  to  the  contract,  the  record  precludes  inadvertence 
in  the  omission,  or  that  the  amended  petition  was  intended  as  a  substitute,  but  fatal  mis- 
joinder of  parties  and  interests  is  established  and  the  petition  must  l>e  dismissed.  Parish 
V.  United  States,*  1  N.  &  H.,  845. 

§  2116.  Removal  from  state  to  federal  court— Amendment  to  make  action  conform  to 
praciice  of  latter. —  When  an  action  joining  a  legal  and  an  equitable  cause  of  action  is  begun 
in  a  state  court  which  permits  tliat  practice,  and  is  then  removed  into  a  federal  court,  an 
amendment  to  the  action,  making  it  conform  to  the  equity  rules  of  the  United  States  courts, 
will  be  allowed  without  costs.    Stafford  National  Bank  t;.  Sprague,  19  Blatch.,  629. 

§2117.  Amendment  of  bill  relates  to  time  of  filing.— An  amendment  of  a  biii  generally 
relates  to  the  timo  of  filing  the  bill;  but  where  a  new  title  is  introduced  by  the  amendment, 
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affecting  the  interests  of  new  parties,  no  relation  can  withdraw  such  title  from  the  statute  of 
limitations.     Miller  v,  Mclntire,  1  McL. ,  85. 

g  2118.  To  make  bill  conform  to  proofs. —  An  amendment  to  a  bill  in  equity  to  make  it 
conform  to  the  proofs  submitted  may  be  allowed  by  the  court,  even  after  the  cause  has  been 
heard,  if  justice  demands  it.    Neale  v.  Neales,  9  Wall.,  1. 

§  2119.  Introduction  of  new  parties  by. —  The  rule  as  to  parties  in  equity  is  not  inflexible, 
and  the  c^urt  will  not  readily  grant  an  amendment  introducing  new  parties,  when  the  effect 
would  be  to  cause  the  bill  to  be  dismissed  for  want  of  jurisdiction,  and  when  justice  could  be 
done  without  the  new  parties ;  nor  would  the  interests  of  the  present  parties  be  in  any  Way 
prejudiced.    Suydam  v,  Truesdale,*  6  McL.,  459. 

§  2120.  When  a  bill  is  amended  by  the  joining  of  a  new  defendant,  under  the  twenty-ninth 
equity  rule,  which  allows  a  plaintiff  at  any  time  before  replication  filed,  upon  motion,  with- 
out notice,  to  obtain  from  any  judge  of  the  court  an  order  for  an  amendment,  it  is  not  possi- 
ble for  the  defendant  so  joined  to  get  Hd  of  the  amendment  by  a  motion  to  have  the  order  set 
aside.  The  amendment  under  the  rule  was  a  matter  of  right  to  the  plaintiff.  Lichtenauer  v. 
Cheney,*  3  McC,  119. 

§  2121.  Bill  to  wind  up  corporation  —  Breaches  of  trust.— To  a  bill  by  a  stockholder  ask- 
ing that  the  corporation  be  wound  up  because  of  mismanagement  and  breaches  of  tru^t  on  the 
part  of  the  directors,  a  plea  that,  by  the  laws  of  the  state,  a  corporation  can  be  wound  up 
under  certain  specified  circumstances  only,  and  that  these  circumstances  were  not  in  this 
case  present,  is  good;  but  the  plaintiff,  upon  amendment  of  his  prayer,  may  have  relief  for 
the  breaches  of  trust  set  forth  in  the  bill.     Harden  v.  Newton,  14  Biatch.,  376. 

§  2122.  An  amendment  to  an  answer  in  equity  setting  np  a  new  defense  will  not  be  al- 
lowed when  this  defense  might  by  reasonable  diligence  have  been  introduced  into  the  answer 
at  an  earlier  stage.     India  Rubber  Comb  Co.  v.  Phelps.,  8  Biatch.,  85. 

§2128.  Patent  suit  — Admissions  In  answer  struck  out  by  .—  In  a  suit  for  infringing  a 
patent  the  defendants  were  allowed,  under  special  circumstances,  and  there  being  no  laches, 
to  strike  out  an  admission  in  their  answer  that  they  had  made  certain  articles,  their  making 
of  which  the  complainant  was  seeking  by  the  bill  to  enjoin.  Morehead  v.  Jones,  3  Wall.  Jr., 
806. 

§  2124.  Admiralty  practice —  New  facts  by. —  In  admiralty  pleadings  the  better  practice 
is  to  present  new  facts,  when  necessary,  by  an  amendment  to  the  libel  and  answer,  as 
in  chancery,  and  not  by  way  of  replication  and  rejoinder.  The  Brig  Sarah  Ann,  2  Sumn., 
206. 

§  2125. striking  out  nnnecfssary  allegations.— A  libel  may  be  amended  on  motion 

by  striking  out  unnecessary  and  impertinent  allegations.  American  Ins.  Co.  v.  Johnson,  Bl.  & 
How,,  9. 

§  2120. allowable  any  time  before  final  decree.— A  court  of  admiralty  has  the  power 

to  allow  amendment  of  the  pleadings  at  any  stage  of  the  case  before  final  decree,  but  in  its 
discretion.  Not  allowed  to  the  libelant  in  this  case  because  the  fault  was  his,  because  it 
would  cause  delay,  increase  expense,  and  its  necessity  to  attain  substantial  justice  not  clear. 
Pettingill  v.  Dinsmore,*  6  Law  Rep.,  255, 

§2127. allowable  of  course  until  concluded  by  Jndgment.— Under  the  twenty- 
fourth  admiralty  rule  of  the  supreme  court  the  libelant  is  entitled  of  course  to  have  amend- 
ment of  his  pleadings  until  he  shall  be  concluded  by  judgment  upon  exceptions  taken  to  the 
libel.  The  claimants  having  taken  no  steps  to  enforce  their  exception,  a  motion  to  amend  the 
libel  in  particulars  of  form,  pointed  out  to  claimants'  proctors  by  notice,  is  therefore  alio  wed. 
Town  V,  Steamship  Western  Metropolis,*  28  How.  Pr.,  283. 

§  2128.  The  twenty-fourth  rule  of  the  supreme  court,  allowing  amendments  in  matters  of 
substance  to  be  made  in  admiralty  on  motion  at  any  time  before  the  final  decree,  in  the 
court's  discretion,  applies  to  the  circuit  as  well  as  the  district  courts.  Some  of  tb^  unwritten 
rules  followed  by  tJie  court  in  the  exercise  of  this  discretion  given  in  full.  Lamb  v.  Park- 
man,*  11  Law  Rep.  (N.  S.),  589. 

§  2129. after  opportunity  to  ascertain  facts. —  An  answer  to  a  libel  cannot  be  amended 

if  it  was  put  in  after  the  respondents  had  the  fullest  opportunity  to  ascertain  a  material  fact 
in  regard  to  a  collision,  especially  when  the  amendment  is  not  based  on  mistake,  erroneous 
information  or  misunderstanding,  and  the  court  is  besides  satisfied  of«the  substantial  truth 
of  the  statements  desired  to  be  expunged.    The  Brig  lola.*  11  N.  Y.  Leg.  Obs.,  263. 

§  2180.  defense  omitted  in  answer.—  In  admiralty  the  fact  that  when  an  answer  was 

originally  filed  a  certain  defense  was  not  set  up  can  be  taken  into  consideration  at  the  hear- 
ing, if  there  is  a  conflict  of  testimony,  although  the  answer  was  subsequently  amended  and 
such  defense  inserted.    Steamboat  Empire  State,  1  Ben.,  67. 
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Sl^UMARY  —  Object  of  toritten  pleadings,  §3131. —  Less  technicality  than  formerly  necessary, 
§2133. — Pleadings  in  federal  courts  conformable  to  those  in  state  courts,  §  2133. —  Law 
and  equity  not  to  be  blended,  §  3134. 

§  2131.  Written  pleadings  terminating  in  one  or  more  integral  propositions  of  law  or  fact 
are  necessary  in  orde;  that  the  whole  case  may  appear  on  record  for  revision  by  a  court  ex- 
clusively concerned  in  questions  of  law.    McFaui  v.  Ramsey,  §§  2135-39. 

§3182.  Modern  times  have  greatly  modified  the  excessive  accuracy  and  technicality  re- 
quired by  early  common  law,  but  the  attempt  to  abolish  all  system  by  legislation,  only 
destroys  certainty  and  simplicity  and  introduces  great  and  needless  confusion.    Ibid. 

§  2188.  Pleadings  and  practice  in  the  federal  courts  are  to  conform  as  nearly  as  may  be  to 
the  pleadings  and  practice  in  the  state  courts  at  the  same  time.    Lewis  v,  Qould,  §  2140. 

g  2184.  Id  the  federal  courts  legal  and  equitable  causes  of  action  are  not  to  be  blended  in 
one  suit.    Hurt  v.  HolUngsworth,  §§  3141-43. 

[Notes.— See  §§^144-2165.] 

McFAUL  V.  RAMSEY. 
(20  Howard,  528-527.     1857.) 

Opinion  by  Mr.  Justice  Grier. 

Statement  of  Facts. —  Ramsey,  the  plaintiff  below,  instituted  this  suit  in 
the  district  court  of  the  United  States  for  the  district  of  Iowa.  The  parties 
have  been  permitted  by  that  court  to  frame  their  pleadings,  not  according  to 
the  simple  and  established  forms  of  action  in  courts  of  common  law,  but 
according  to  a  system  of  pleadings  and  practice  enacted  by  that  state  to  reg- 
ulate proceedings  in  its  own  courts.  This  code  commences  by  abolishing  "all 
technical  forms  of  actions,"  prescribing  the  following  curt  rules  for  all  cases, 
whether  of  law  or  equity: 

*'  Any  pleading  which  possesses  the  following  requisites  shall  be  deemed 
sufficient:  1.  When  to  the  common  understanding  it  conveys  a  reasonable 
certainty  of  meaning.  2.  When,  by  a  fair  and  natural  construction,  it  shows 
a  substantial  cause  of  action  or  defense.  If  defective  in  the  first  of  the  above 
particulars  the  court,  on  motion,  will  direct  a  more 'specific  statement;  if  in 
the  latter  it  is  ground  of  demurrer." 

§  2135.  Necessity  and  object  of  pleadii^gs. 

If  the  right  of  deciding  absolutely  and  finally  all  matters  in  controversy 
between  suitors  were  committed  to  a  single  tribunal  it  might  be  left  to  collect 
the  nature  of  the  wrong  complained  of,  and  the  remedy  sought,  from  the  alle- 
gations of  the  party  ore  tenus,  or  in  any  other  manner  it  might  choose  to  adopt. 
But  the  common  law,  which  wisely  commits  the  decision  of  questions  of  law 
to  a  court  supposed  to  be  learned  in  the  law,  and  the  decision  of  the  facts  to  a 
jury,  necessarily  requires  that  the  controversy,  before  it  is  submitted  to  the 
tribunal  having  jurisdiction  of  it,  should  be  reduced  to  one  or  more  integral 
propositions  of  law  or  fact;  hence  it  is  necessary  that  the  parties  should  frame 
the  allegations  which  they  respectively  make  in  support  of  their  demand  or 
defense  into  certain  writings  called  pleadings.  These  should  clearly,  dis- 
tinctly and  succinctly  state  the  nature  of  the  wrong  complained  of,  the  rem- 
edy sought  and  the  defense  set  up.  The  end  proposed  is  to  bring  the  matter 
of  litigation  to  one  or  more  points,  simple  and  unambiguous. 

§  2136.  Early  and  modern  pleading  compared. 

At  one  time  the  excessive  accuracy  required,  the  subtlety  of  distinctions  in- 
troduced by  astute  logicians,  the  introduction  of  cumbrous  forms,  fictions  and 
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contrivances  which  seemed  only  to  perplex  the  investigation  of  truth,  had 
brought  the  system  of  special  pleading  into  deserved  disrepute,  notwithstand- 
ing the  assertion  of  Sir  William  Jones  that"  it  was  the  best  logic  in  the  world 
except  mathematics."  This  system  is  said  to  have  come  to  its  perfection  in 
the  reign  of  Edward  III.  But  in  more  modern  times  it  has  been  so  modified 
by  the  courts,  and  trimmed  of  its  excrescences,  the  pleadings  in  every  form  of 
common-law  action  have  been  so  completely  reduced  to  simple,  clear  and  un- 
ambiguous forms,  that  the  merits  of  a  cause  are  now  never  submerged  under 
folios  of  special  demurrers,  alleging  errors  in  pleading  which,  when  discovered, 
are  immediately  permitted  to  be  amended.  This  system,  matured  by  the  wis- 
dom of  ages,  founded  on  principles  of  truth  and  sound  reason,  has  been  ruth- 
lessly abolished  in  many  of  our  states,  who  have  rashly  substituted  in  its 
place  the  suggestions  of  sciolists,  who  invent  new  codes  and  systems  of  plead- 
ing to  order.  But  this  attempt  to  abolish  all  species  and  establish  a  single 
genus  is  found  to  be  beyond  the  power  of  legislative  omnipotence.  They 
cannot  compel  the  human  mind  not  to  distinguish  between  things  that  differ. 
The  distinction  between  the  different  forms  of  actions  for  different  wrongs, 
requiring  different  remedies,  lies  in  the  nature  of  things;  it  is  absolutely  in- 
separable from  the  correct  administration  of  justice  in  common-law  courts. 
§  2137.  Danger  of  abolishing  slowly  matured  system  in  pleading. 
The  result  of  these  experiments,  so  far  as  they  have  come  to  our  knowl- 
edge, has  been  to  destroy  the  certainty  and  simplicity  of  all  pleadings  and  in- 
troduce on  the  record  an  endless  wrangle  in  writing,  perplexing  to  the  court, 
delaying  and  impeding  the  administration  of  justice.  In  the  case  of  Randou 
V,  Toby,  11  How.,  517,  we  had  occasion  to  notice  the  operation  and  result  of 
a  code  similar  to  that  of  Iowa.  In  a  simple  action  on  a  promissory  note,  the  , 
pleadings  of  which,  according  to  common-law  forms,  would  not  have  occupied 
a  page,  they  were  extended  to  over  twenty  pages,  requiring  two  years  of 
wrangle,  with  exceptions  and  special  demurrers,  before  an  issue  could  be  formed 
between  the  parties.  In  order  to  arrive  at  the  justice  of  tho  case,  this  court 
was  compelled  to  disregard  the  chaos  of  pleadings  and  eliminate  the  merits 
of  the  case  from  a  confused  mass  of  Jvfty  special  demurrers  or  exceptions,  and 
decide  the  cause  without  regard  to  these  contrivances  to  delay  and  impede  a 
decision  of  the  real  controversy  between  the  parties.  In  the  case  of  Bennett 
V,  Butterworth,  11  How.,  667,  originating  under  the  same  code,  the  court  were 
unable  to  discover  from  the  pleading  the  nature  of  action  or  of  the  remedy 
sought.  It  might  with  equal  probability  be  called  an  action  of  debt,  or  deti- 
nue, or  replevin,  or  trover,  or  trespass,  or  a  bill  in  chancery.  The  jury  and 
the  court  below  seem  to  have  labored  under  the  same  perplexity,  as  the  verdict 
was  for  $1,200,  and  the  judgment  for  four  negroes.  In  both  these  cases  this 
court  have  endeavored  to  impress  the  minds  of  the  judges  of  the  district  and 
circuit  courts  of  the  United  States  with  the  impropriety  of  permitting  these 
experimental  codes  of  pleading  and  practice  to  be  inflicted  upon  them.  In 
the  last  mentioned  case,  the  chief  justice,  in  delivering  the  opinion  of  the  court, 
«ays:  "  The  constitution  of  the  United  States  has  recognized  the  distinction 
between  law  and  equity,  and  it  must  be  observed  in  the  federal  courts. 

In  Louisiana,  where  the  civil  law  prevails,  we  have  necessarily  to  adopt  the 
forms  of  action  inseparable  from  the  system.  But  in  those  states  where  the 
courts  of  the  United  States  administer  the  common  law,  they  carynot  adopt 
these  novel  inventions  which  propose  to  amalgamate  law  and  equity  by  enact- 
ing a  hybrid  system  of  pleadings  unsuited  to  the  administration  of  either. 
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We  have  made  these  few  introductory  reifaarks  bofore  proceeding  to  notice 
the  merits  of  the  controversy  as  developed  by  the  record,  in  order  that  the  bar 
and  courts  of  the  United  States  may  make  their  records  conform  to  these 
views,  and  not  call  upon  us  to  construe  new  codes  and  hear  special  demurrers 
or  pleadings,  which  are  not  required  to  conform  to  any  system  founded  on 
reason  and  experience.  To  test  such  pleadings  by  the  logical  reasoning  of 
the  common  law,  after  requiring  the  party  to  disregard  all  forms  of  action 
known  to  the  law  under  which  he  seeks  a  remedv,  would  be  unwarrantable 
and  unjust. 

The  plaintiflfs  petition  sets  forth  his  grievances  in  plain,  intelligible  form,  if 
not  with  technical  brevity  and  simplicity. 

1st.  He  alleges  a  contract  with  defendant  to  deliver  to  faim  eight  hundred 
hogs  on  or  before  a  certain  day;  in  consideration  whereof,  the  defendant 
agreed  to  pay  plaintiff  $5.50  per  hundred  pounds  net.  He  avers  that  he  did 
deliver  according  to  contract,  at  the  time  and  place,  the  number  of  eight  hun- 
dred hogs;  that  defendant  refused  to  receive  over  five  hundred  and  fifty  of 
them,  or  pay  for  the  remainder. 

2d.  He  complains  that  defendant  refused  to  receive  and  butcher  the  hogs  in 
accordance  with  the  agreement,  and,  thus  caused  by  his  delay,  that  the  plaintiff 
was  put  to  expense  in  feeding  the  hogs,  and  exposed  to  a  great  loss  in  the  net 
weight 

3d.  That  defendant  did  not  make  a  true  return  of  the  net  weight,  but  de- 
frauded plaintiff  on  that  behalf. 

4th.  That  he  slaughtered  twenty-four  more  hogs  than  he  accounted  for, 
and  improperly  cut  off  parts  of  others  to  reduce  their  weight. 

5th.  The  plaintiff  alleges,  in  what  might  be  called  a  second  count,  another 
contract  to  deliver  fourteen  hundred  hogs  to  defendant,  at  $5.60  per  hun- 
dred net. 

He  avers  delivery  according  to  contract,  and  charges  defendant  with  delay 
in  slaughtering  them ;  causing  great  loss  in  the  weight,  and  expense  to  plaintiff 
in  feeding  them  in  the  meanwhile. 

6th.  He  charges  defendant  with  taking  one  hundred  other  hogs  of  plaintiff, 
for  which  he  refused  to  account. 

7th.  That  in  consequence  of  delay  in  receiving,  many  of  the  hogs  died,  to 
the  great  loss  of  plaintiff. 

8th.  That  defendant  returned  false  weights  of  these  fourteen  hundred,  and 
cut  off  parts  before  weighing. 

9th.  The  plaintiff  also  sets  up  a  third  contract  for  five  hundred  hogs,  which 
were  delivered,  and  avers  the  same  delay  and  consequent  injury  to  plaintiff; 
and  the  same  frauds  in  weighing,  etc. 

To  this  catalogue  of  grievances  the  defendant,  in  his  answer,  pleads  thirty- 
three  distinct  denials  of  the  averments  in  the  petition.  A  jury  was  called  to 
tr}'  these  thirty-three  issues,  and  found  a  verdict  for  plaintiff,  and  assessed  his 
damages.  No  exception  was  taken  on  the  trial  to  the  admission  or  rejection 
of  evidence;  no  error  is  alleged  in  the  charge  of  the  court,  and  a  regular 
judgment  was  entered  on  the  verdict. 

§  2138.  Decision  of  mottofi /or  contimiance  or  change  of  ventie  w  not  subject 
to  review  in  supreme  court. 

The  only  bills  of  exception  were  to  the  refusal  of  the  court  to  grant  a  con- 
tinuance and  change  the  venue,  both  of  which  were  matters  of  discretion  in 

the  court  below,  and  not  the  subject  of  review  here. 
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§  21 39.  Und^"^  tlie  Iowa  code  a  demurrer  is  properly  overruled  when  the  peti- 
tion states  a  substantial  cause  of  action. 

The  cavils  to  the  sufficiency  of  the  plaintiffs  statement,  under  the  name  of 
a  special  demurrer,  were  overruled  by  the  court  below,  and  justly,  because,  the 
code  permits  a  demurrer  only  when  the  petition  "  by  a  fair  and  natural  con- 
struction does  not  show  a  substantial  cause  of  action/'  As  we  have  already 
shown,  it  contains  a  dozen.  The  judgment  of  the  court  below  is  affirmed, 
with,  costs. 

LEWIS  V.  GOULD. 
(Circuit  Court  for  New  York :  13  Blatchford,  316-218.    1875.) 

Opinion  by  Johnson,  J. 

Statement  of  Facts. —  The  defendants  move  to  set  aside  the  replication 
upon  the  ground  that  the  pleading  is  not  authorized  by  law.  It  is  entirely 
clear  that,  if  this  suit  were  in  the  supreme  court  of  the  state  of  New  York,  the 
pleading  in  question  would  be  unauthorized,  and  might  be  set  aside.  The 
question  is  whether  that  is  also  the  law  of  the  United  States  courts  in  this 
district. 

§  21 40.  Pleadings  and  practice  in  the  federal  courts  are  to  conform  as  nearly 
as  may  he  to  the  pleadings  and  practice  in  the  state  courts  at  the  same  time. 

The  answer  to  this  question  is  given  by  section  914  of  the  United  States 
Bevised  Statutes,  which  enacts  that  "the  practice,  pleadings  and  forms  and 
modes  of  proceeding  in  civil  causes,  other  than  equity  and  admiralty  causes, 
in  the  circuit  and  district  courts,  shall  conform,  as  near  as  may  be,  to  the  prac- 
tice, pleadings  and  forms  and  modes  of  proceeding  existing  at  the  time,  in 
like  causes,  in  the  courts  of  record  of  the  state  within  which  such  circuit  or 
district  courts  are  held,  any  rule  of  court  to  the  contrary  notwithstanding." 
No  language  can  be  more  direct  or  plainer  thian  this  to  convey  the  will  of  the 
congress  that  the  pleadings  in  the  circuit  and  district  courts  shall  be  conformed 
to  those  employed  in  the  state  practice,*" as  near  as  may  be."  The  qualiSca- 
tion  contained  in  this  last  phrase  is  not  to  be  construed  to  subvert  the  com- 
mand of  the  statute.  "  As  near  as  may  be"  allows  only  necessary  variations 
from  the  state  methods,  growing  out  of  the  different  organization  of  the 
courts,  and  other  similar  matters. 

No  one  can  doubt  that,  if  the  code  of  procedure  of  New  York  had  existed 

as  the  law  of  the  state  in  1789  and  1792,  the  practice,  pleadings  and  modes  of 

procedure  which  it  contains  would,  by  force  of  the  process  acts  of  those  years, 

have  been  adopted  into  and  become  the  law  of  the  circuit  and  district  courts 

of  the  United  States  within  this  state.    Nor  is  there  any  more  doubt  that  such 

was  the  intent  and  is  the  effect  of  the  section  in  question.     The  common-law 

forms  of  pleading  are  no  longer  necessary  in  the  United  States  courts  within 

the  state  of  New  York,  nor  are  they  admissible,  except  as  they  may  be  deemed 

to  be  substantially  a  compliance  with  the  requirements  of  the  code  of  civil 

procedure  of  the  state  as  to  pleadings.     The  same  view  of  this  statute  was 

taken  in  Butler  v.  Young,  by  Sherman,  J.,  in  the  circuit  court  for  the  northern 

district  of  Ohio  (7  West.  Jur.,  59),  and  the  same  principles  of  interpretation 

were  applied  to  the  former  process  acts.   Fenn  v.  Holme,  21  How.,  481 ;  United 

States  V.  Keokuk,  6  Wall.,  614.    The  motion  to  set  aside  the  replication  must 

be  granted. 
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HURT  V.  HOLLINGSWORTH. 
(10  Otto,  100-104.     1879.) 

Ebrob  to  TJ.  S.  Circuit  Court,  Eastern  District  of  Texas.  / 

•  Opinion  by  Mb.  Justicb  Field. 

Statement  of  Facts. —  This  suit  was  brought  by  the  plaintiff,  in  a  district 
court  of  Texas,  to  quiet  his  title  to  certain  real  property  situated  in  Galveston 
in  that  state.  On  application  of  the  defendant  it  was  removed  to  the  circuit 
court  of  the  United  States. 

The  petition,  which  is  the  first  pleading  in  a  suit  according  to  the  practice 
which  obtains  in  Texas,  sets  forth  that  the  plaintiff  is  the  owner  of  the  prem- 
ises; that  he  purchased  them  of  one  Molsberger  and  wife  in  June,  1874;  that 
those  parties  acquired  them  in  December,  1865,  and  had  subsequently,  until 
the  sale  to  the  plaintiff,  claimed  and  held  them  as  a  homestead ;  that  in  April, 
1867,  certain  parties,  designated  as  Marsh,  Denman  &  Co.,  recovered  judgment 
against  Molsberger,  in  the  county  court  of  Galveston,  on  a  debt  contracted  in 
1866,  while  the  premises  constituted  the  homestead  of  himself  and  family;  and 
in  October,  1873,  under  an  execution  issued  thereon,  the  premises  were  sold 
b}"^  the  sheriff  of  the  county,  for  the  sum  of  $30,  to  the  defendant  HoUings- 
worth,  one  of  the  members  of  that  firm,  and  to  him  the  sheriff  executed  a 
deed  of  the  premises,  which  has  been  recorded  in  the  county. 

The  petition  aVers  that  this  deed  is  a  cloud  upon  the  title  of  the  plaintiff, 
and  prays  that  the  cloud  may  be  removed  and  his  title  quieted.  The  defend- 
ant filed  in  the  circuit  court  an  answer  to  this  petition,  in  which  ho  admits 
that  the  plaintiff  was  in  possession  of  the  premises^  and  had  obtained  a  deed 
of  them  from  Molsberger  and  wife,  who  had  purchased  them  in  1865,  but 
denies  that  they  constituted  a  homestead  of  Molsberger  and  family  continu- 
ously from  that  time  until  the  alleged  sale  to  the  plaintiff,  or  that  they  were 
such  homestead  when  the  sale  was  made  bv  the  sheriff  to  him. 

The  answer  then  avers  that  the  defendant  became  the  owner  of  the  premises 
b}'  his  purchase;  that  the  plaintiff  wrongfully  withholds  the  possession  from 
him,  and  the  rents  and  profits,  which  are  of  the  value  of  $75  a  month.  He 
therefore  prays  that  the  title  may  be  declared  to  be  in  him,  and  that  he  may 
have  judgment  for  the  possession  of  the  premises  and  the  value  of  the  rents. 

These  pleadings  were  subsequently  amended  so  as  to  show  the  value  of  the 
property  and  the  amount  of  its  rents,  and  in  some  other  particulars  not  ma- 
terial to  the  question  now  presented. 

The  case  was  considered  by  counsel  and  treated  by  the  court  as  an  action  at 
law,  and  by  stipulation  made  at  the  December  term  of  1875  the  parties  waived 
a  jury  trial  and  submitted  ^^  the  matters  therein,  as  well  of  facts  as  of  law,  to 
the  court."  The  evidence  was  then  heard;  and  at  a  subsequent  term  the  court 
gave  judgment  that  the  plaintiff  take  nothing  by  his  action,  and  that  the  de- 
fendant recover  the  title  and  possession  of  the  property,  and  also  the'  sum  of 
$420,  as  damages  for  its  use  and  occupation,  and  have  a  writ  of  possession. 

This  judgment  was  subsequently  vacated  and  a  rehearing  granted,  when  a 
motion  was  made  by  4he  plaintiff  to  transfer  the  cause,  it  being  one  seeking  equi- 
table relief,  from  the  law  docket  of  the  court,  upon  the  ground  that  it  had  been 
improvidently  placed  there  by  the  defendant,  to  the  chancery  docket,  to  be  there 
proceeded  with  according  to  the  rules  and  practice  of  the  circuit  court  sitting 
in  chancery ;  and  also  a  motion  to  take  from  the  files  of  the  court  so  much  of 
the  answer  as  purported  to  be  ^'  a  cross-suit,  reconvention  suit,  or  cross-bill,"  be- 
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cause  the  court,  sitting  as  a  law  court,  had  no  jurisdiction  to  grant  in  that  suit 
the  relief  prayed  by  the  defendant.  These  motions  were  accompanied  with  a 
petition  for  leave  to  amend  the  bill  of  complaint.  But  the  court,  considering 
that  the  case  was  on  its  law  docket  and  had  been  submitted  for  its  judgment, 
refused  to  sustain  the  motions.  In  disposing  of  them  it  observed  that  it  was 
a  court  both  of  law  and  equity  and  had  cognizance  of  both  kinds  of  oases; 
that  though  the  cause  was  an  equity  cause  the  court  had  cognizance  of  it,  and 
the  question  presented  was,  therefore,  simply  one  of  regularity  of  pleadings 
and  proceedings;  that  the  parties  had  waived  all  matters  of  mere  form  by 
going  to  final  bearing  on  the  merits  and  submitting  the  case  to  the  court,  and 
that  their  substantial  rights  had  not  been  violated  by  this  mode  of  proceeding. 
The  court  thereupon  heard  the  evidence  presented  by  the  parties;  which  re- 
lated principally  to  the  point  whether  the  premises  had  been  abandoned  as  a 
homestead  at  the  time  of  the  sheriff's  sale  mentioned  'in  the  pleadings,  and 
rendered  a  similar  judgment  to  that  previously  entered.  The  case  is  brought- 
here  both  on  writ  of  error  and  on  appeal,  the  plaintiff  adopting  both  modes  to 
obviate  a  possible  objection,  which  otherwise  might  have  been  taken  to  our 
jurisdiction. 

§  2141.  In  the  federal  courts  legal  and  equitable  causes  of  action  are  not  to 
he  blended  in  one  suit 

There  would  be  great  force  in  the  observations  of  the  court  below  if  the  dif- 
ferent causes  of  action  presented  by  the  parties  could,  by  the  usual  forms  of 
proceeding,  either  at  law  or  in  equity,  be  disposed  of  in  one  suit.  It  might 
then  very  well  be  said  that  as  by  stipulation  the  case  had  been  submitted  to 
the  court  for  determination,  it  was  too  late  to  object  to  the  form  of  the  pro- 
ceedings. If  it  was  an  equity  case,  then  it  was  properly  before  the  court;  if 
it  was  a  case  at  law,  a  iury  having  been  waived,  it  was  also  properly  there. 
In  either  view,  the  relief  warranted  by  the  facts  would  be  administered.  But 
here  no  such  disposition  could  be  made  of  the  case  presented  by  the  petition 
and  the  one  presented  by  the  answer.  The  first  is  strictly  a  suit  in  equity 
seeking  special  relief,  which  only  a  court  of  chancery  can  grant.  The  second 
is  an  action  at  law  for  the  recovery  of  real  property  with  the  rents  and  profits. 
The  two  cases  are  entirely  different  in  their  nature,  and  can  be  determined, 
where  the  distinctions  between  legal  and  equitable  proceedings  are  maintained, 
only  in  separate  suits.  In  the  one  case,  if  the  allegations  of  the  plaintiff  be 
sustained,  the  judgment  must  be  declaratory  and  prohibitory,  adjudging  that 
the  deed  of  the  sheriff  to  the  defendant  constitutes  a  cloud  upon  his  title,  and 
enjoining  the  defendant  from  asserting  any  claim  to  the  premises  under  it. 
In  the  other  case,  if  the  defendant  establishes  his  averments  the  judgment 
must  be  for  the  possession  of  the  premises  and  the  rent  and  profits. 

In  the  federal  courts  such  a  blending  of  equitable  and  legal  causes  of  actioa 
in  one  suit  is  not  permissible  under  the  process  act  of  1792,  substantially  re- 
enacted  in  the  Revised  Statutes,  which  declares  that  in  suits  in  equity  in  the 
circuit  and  district  courts  of  the  United  States  the  forms  and  modes  of  pro- 
ceeding shall  bo  according  to  the  principles,  rules  and  usages  which  belong  to 
courts  of  equity.  1  Stat.,  276,  sec.  2;  R.  S.,  sec.  913.  This  requirement  has 
always  been  held  obligatory  upon  parties  and  the  court  whenever  the  ques- 
tion has  been  raised.  Thompson  v.  Railroad  Companies,  6  Wall.,  134.  A  party 
who  claims  a  legal  title  must,  therefore,  proceed  at  law;  and  a  party  whose 
title  or  claim  is  an  equitable  one  must  follow  the  forms  and  rules  of  equity  pro- 
ceedings as  prescribed  by  this  court  under  the  authority  of  the  act  of  August 
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23, 1842.  5  Stat.,  518,  sec.  6.  The  case  of  Hornbuckle  v.  Toombs,  reported 
in  the  18th  of  Wallace,  does  not  conflict  with  this  view*;  it  only  decides  that 
the  process  act  of  1792  does  not  extend  to  proceedings  in  the  courts  of  the 
several  territories,  which  may  be  regulated  by  their  respective  legislatures. 

In  this  case  there  is  nothing  in  the  answer  of  the  defendant  which  would 
render  it  good  as  a  cross-bill,  even  had  it  been  drawn  in  due  form  and  filed 
as  such  bill  by  leave  of  the  court,  for  it  seeks  legal  and  not  equitable  relief. 
Story,  Eq.  PL,  sec.  398. 

§  2142.  Parties  may  insist  upon  following  provisions  of  process  acty  though 
variant  from-  state  practice. 

We  are  of  opinion,  therefore,  that  the  court  below  should  have  granted  the 
motions  of  the  plaintiff.  So  long  as  the  process  act,  respecting  the  modes 
and  forms  of  procedure  in  equity  cases,  remains  in  force,  parties  have  a  right 
to  insist  that  its  provisions,  however  variant  from  the  practice  of  the  state 
courts,  or  open  to  objection,  shall  be  followed,  and  should  be  permitted  to  re- 
cede from  a  stipulation  waiving  them,  improvidently  made,  as  the  one  in  this 
case  evidently  was,  at  any  time  before  final  hearing  and  judgment. 

§  2143.  Abandonment  of  homestead. 

There  is  an  additional  reason  for  sending  the  case  back  —  that  the  evidence 
as  to  the  abandonment  of  the  homestead  of  the  plaintiff  is  very  unsatisfac- 
tory and  leaves  great  doubt  on  our  minds  whether  the  conclusion  reached  by 
the  court  below  on  this  point  was  correct.  We  do  not  think  that  a  homestead 
can  be  considered  as  abandoned  because  occupied  by  tenants  and  the  owner 
is  temporarily  residing  elsewhere.  According  to  the  decisions  of  the  supreme 
court  of  Texas  it  would  appear  that,  in  order  to  work  a  forfeiture  of  the  right 
to  the  homestead,  the  owner's  cessation  of  occupancy  must  be  with  an  inten- 
tion of  total  relinquishment,  shown  by  clear  and  decisive  circumstances.  The 
trifling  sum  at  which  the  premises  were  suffered  to  be  struck  off  would  seem 
to  indicate  that  at  the  sale  little  confidence  was  felt  in  the  validitv  of  the 
title  which  would  be  acquired.  On  the  rehearing  this  matter  will  receive  a 
more  full  and  careful  consideration. 

The  judgment  will  be  reversed  and  the  cause  remanded  with  directions  to 
the  court  below  to  allow  the  plaintiff  to  amend  his  petition  or  bill  of  com- 
plaint, as  he  now  designates  it,  and  to  strike  out  of  the  answer  of  the  defend- 
ant his  prayer  for  the  possession  of  the  premises  and  the  value  of  the  rents 
and  profits ;  and  it  is  so  ordered. 

§  2144.  Wager  of  law,  if  it  ever  existed  in  the  United  States,  was  abolished  bj  the  con- 
stitution.   Childress  v.  Emory,  8  Wheat.,  642. 

§  2145.  Conslructlon  of  pleadings.— An  uncertain  pleading  is  taken  most  strongly  against 
the  pleader.    Lamb  v.  Starr,  Deady,  850;  Foreman  v.  Bigelow,  4  Cliff.,  508. 

§2146.  Montana  practice. —  The  provision  in  the  Montana  practice  act,  that  in  the 

construction  of  pleadings  the  allegations  shall  be  liberally  construed  with  a  view  to  substan- 
tial justice,  is  a  modification  of  the  common-law  rule  requiring  pleadings  to  be  construed  most 
strongly  against  the  pleader.    Gillette  v.  Bullard,*  20  Wall.,  571. 

§  2147.  Exceptions  to  form  in  eqnlty.—  Pleadings  are  viewed  with  very  little  regard  to 
form  in  courts  of  equity,  and  exceptions  are  never  allowed  if  tliey  are  made  under  cir- 
cumstances calculated  to  effect  a  surprise  on  either  party,  and  might  have  been  made  at  a  dif- 
ferent stage  of  the  cause,  and  consistent  with  fairness  to  all.    Surget  v.  Byers,  Hemp.,  715. 

§  2148. in  conrt  of  claims. —  The  forms  of  pleading  in  the  court  of  claims  are  not 

of  80  strict  a  character  as  to  preclude  a  claimant  from  recovering  what  is  justly  due  to  him 
upon  the  facts  stated  in  his  petition,  although  due  in  a  different  aspect  from  that  in  which 
bis  demand  is  conneived.    Clark  v.  United  States,  5  Otto,  539. 

g  2149.  The  court  of  claims  in  deciding  upon  the  rights  of  claimants  is  not  bound  by  any 
special  rules  of  pleading.    United  States  v.  Burns,  13  WalL,  240. 
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§  2150.  Territorial  eourts. — The  practice,  pleadings,  and  forms  and  modes  of  proceeding 
of  the  territorial  courts,  subject  to  a  few  express  or  implied  conditions  in  the  act  itself,  were 
intended  to  be  left  to  the  legislative  action  of  the  territorial  assemblies,  and  to  the  regula- 
tions which  might  be  adopted  by  the  courts  themselves.  Accordingly,  where,  by  the  territorial 
law,  legal  and  equitable  remedies  are  allowed  to  be  blended  in  one  action,  this  cannot  be  as- 
signed as  error  in  the  supreme  court.  Hornbuckle  v.  Toombs,  18  Wall.,  648;  Hershfield  v. 
Griffith,  18  Wall..  657;  Davis  v.  Bilsland,  18  Wail.,  659. 

§  2151.  Equity  practice  not  to  be  varied  by  agreement  of  parties.—  Practice  in  a  court  of 
equity  is  regulated  by  law  or  rule,  and  cannot  be  varied  by  the  agreement  of  parties.  Hence  a 
federal  court  will  not  hear  an  equity  case  upon  an  agreed  statement  of  facts  and  without 
pleadings.     Nickerson  v.  A.,  T.  &  S.  F.  R.  R.  Co.,  1  McC,  888. 

§2152.  Negotiable  paper  —  ({nestions  which  cannot  arise  by  agreement  of  parties.— 
Upon  a  common  declaration  to  recover  the  amount  of  an  accepted  bill  from  the  acceptor,  the 
question  cannot  arise,  even  by  agreement,  whether  plaintiff,  who  was  the  original  payee,  has 
a  right  to  recover  from  defendant  the  costs  and  damages  which  had  been  recovered  against 
plaintiff  in  a  suit  by  the  indorsee  of  the  bill.    King  v,  Phillips,*  Pet.  C.  C,  850. 

§2153.  Joinder  of  legal  and  equitable  causes  of  action  —  Removal.— A  party  cannot 
unite  legal  and  equitable  causes  of  action  in  the  same  case  in  the  federal  court ;  but  he  must 
replead  if  he  has  removed  to  the  federal  court  a  case  uniting  such  causes  from  a  state  court 
where  such  joinder  is  allowed.   La  Mothe  Manuf'g  Ck).  v,  Nat.  Tube  Works,  15  Blatch.,  432. 

§  2154.  State  practice  adopted  by  federal  courts.—  The  modes  of  proceeding  in  force  in  a 
state  furnish  the  rtile  by  which  the  pleadings  in  the  United  States  courts  in  that  state 
should  be  controlled.    United  States  v,  Boyd,  15  Pet.,  187. 

§  2155.  Under  17  Stat.,  196,  the  forms  of  pleading  and  procedure  in  United  States^  circuit 
and  district  courts,  except  in  admiralty  and  equity,  are  conformed,  as  near  as  may  be,  to  the 
pleading  and  procedure  in  the  courts  of  the  state  where  such  United  States  courts  are  held ; 
and  the  federal  courts  will  follow  the  decisions  of  the  supreme  court  of  the  state  upon  such 
matters.    Taylor  v,  Brigham,  8  Woods,  377. 

g  2156.  There  Is  no  such  thing  as  an  exhibit  in  pleadings  in  an  action  at  law.  A  record 
or  instrument  must  be  stated  in  a  pleading  according  to  its  legal  effect  or  according  to  the 
tenor  thereof,  and  its  legal  operations  referred  to  the  court.     Fitch  v.  Ck)roell,  1  Saw.,  150. 

§  2157. ejectment. —  In  ejectment  plats  are  part  of  the  pleadings;  in  trespass  they  are 

evidence  only.     Pan  coast  v.  Barry,  1  Cr.  C.  C  176. 

§  2158.  Written  instruments,  contradiction  of.—  No  averment  is  admissible  to  contradict 
the  terms  of  a  written  instrument     United  States  v.  Thompson,  1  Gall.,  888. 

§  2159.  Decree  not  founded  on  facts  put  in  issue.— A  decree  must  be  sustained  by  the  al- 
legations of  the  parties  as  well  as  by  the  proofs  in  the  cause,  and  cannot  be  founded  upon  a 
fact  not  put  in  issue  by  the  pleadings.     Carneal  v.  Banks,  10  Wheat,  181. 

§  2160.  Trespass  —  Breach  of  promise  of  marriage  —  Surplasage.— A  writ  requiring  the 
defendant  to  answer  to  an  action  of  trespass,  and  also  for  damages  for  deceit  and  breach  of 
promise  of  marriage,  sets  forth  an  action  of  trespass  on  the  case,  and  the  breach  of  promise 
clause  may  be  regarded  as  explanatory,  or  rejected  as  surplusage.  The  writ,  therefore,  is  not 
incongruous.    Wilkinson  v,  Pomeroy,  10  Blatch.,  524. 

§  2161.  Statute  of  limitations  — Proofs  not  founded  on  facts  put  in  issue.— A  bill  was 
filed  in  the  United  States  circuit  court  of  Ohio  for  a  conveyance  of  the  legal  title  to  certain 
real  estate  in  Cincinnati,  and  the  statute  of  limitations  of  Ohio  was  relied  on  by  the  defend- 
ants. The  complainant  claimed  the  benefit  of  an  exception  in  the  statute  of  non-residence 
and  absence  from  the  state;  and  evidence  was  given  tending  to  show  that  the  person  under 
whom  he  made  his  claim  in  equity  was  within  the  exception.  The  non-residence  and  absence 
were  not  charged  in  the  bill,  and  of  courso  were  not  denied  or  put  in  issue  in  the  answer. 
Heldf  that  the  court  can  take  no  notice  of  the  proofs;  for  the  proofs,  to  be  admissible,  must 
be  founded  upon  some  allegations  iu  the  bill  and  answer.    Piatt  v.  Vattier,  9  Pet..  405. 

§  2162.  Iniormai  pleadings  —  Tennessee  code.—  Under  the  Tennessee  code  any  declaration 
which  states  a  cause  of  action,  however  informally,  or  any  plea  which  states  a  defense  either 
by  general  denial  equivalent  fxy  the  general  issue,  or  special  plea  showing  the  facts,  will  be 
good,  whether  good  at  common  law  or  not.     Brown  v,  M.  I.  C.  R.  Co.,  4  Fed.  R.,  87. 

§  2188. Kansas  code. —  The  code  of  E^ansas  of  1858  does  not  make  good  any  pleading 

bad  in  substance  at  common  law.     Bliss  v.  Burnes,  McCahon,  91. 

§  2164.  New  York.—  Under  the  system  of  pleading  in  New  York,  judgment  should  be 

rendered  in  accordance  with  the  facts  pleaded  and  proved,  without  regard  to  the  form  of  the 
pleadings  or  the  theory  upon  which  they  were  prepared.     Whalen  v,  Sheridan,  17  Blatch.,  9. 

§2165.  l^ectment  — Title  acquired  after  issue  Joined.— Under  California  pleadings  in 
an  ejectment  suit  a  title  acquired  subsequent  to  issue  joined  must  be  set  up  by  a  supplemen- 
tal answer  in  the  nature  of  a  plea  puis  darrein  eontinuanoe.    Hardy  t).  Johnson,  1  Wall.,  371. 
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Aldebaran,  The  Brig,*  Olc.  130.  PI.,  g§  1881- 
1883. 

Alida.  The,  12  Fed.  R.,  848.    PL,  §  1765. 

Andromeda,  The,  2  Wall.,  481.     PL,  §  1805. 
■    Anna.  The,  Bl.  Pr.  Cas..  837.     Off.,  §  421. 

Anne,  The,  v.  United  States,*  7  Cr.,  570.  PL, 
§  1755. 

Antartic.  The  Ship,  1  Spr.,  206.  Pay't, 
§.:§  193-197. 

Atlantic,  The,  Abb.  Adm.,  451.  PL,  §§  1895, 
1913. 

Aurora,  The  Brig,  v.  United  States,  7  Cr., 
882.     PL,  §  1748. 

Beilo  Corrunes,  The,  6  Wheat.,  152.  Penal- 
ties, §  27. 

Betsy,  The  Schooner,  1  Mason,  854.  Penal- 
ties, §128;  PL,§  1820. 

Betsy  and  Rhoda,  The,  Dav.,  112.  Pay't, 
^^  22  89  6^ 

Bolina,  The  Schooner,  1  Gall.,  75.     PL.  §  483. 

Boston,  The  Schooner,  1  Sumn.,  828.  PL, 
g§  1744,  1792,  1853. 

Caledonian,  The,  4  Wheat.,  100.  Penalties, 
§164. 

California,  The,  1  Saw.,  463.     PL,  §  1906. 

California,  The,  1  Saw.,  596.     Oflf.,  §  342. 

Camanche.  The,  8  Wall.,  44a     PL,  g  1718. 

Cambridge,  The,  2  Low.,  21.     PL,  §1780. 

Caroline,  The  Brig,  1  Marsh.,  384.    PL,  §  1830. 

Caroline,  The,  v.  United  States,*  7  Cr.,  496. 
PL.  §  1754. 

Charles  Mears,  The  Propeller,  Newb.,  197. 
PL,  §§  1793-1795. 

Cherokee.  The  Schooner,*  12  N.  Y.  Leg.  Obs., 

•       33.     Penalties,  §  43. 

Chusan,  The  Barque,  2  Story,  455.    Pay't,  S  40. 

Circassian,  The  Steamer,  1  Ben.,  128.  Off., 
§§  307,  309. 

Collector,  The,  6  Wheat..  194     Off.,  §  297. 

Commander-in-Chief,  The,  1  Wall.,  43.  PL, 
§  1851. 

Cotton  Planter,  The  Ship,  1  Paine,  28.  Pen- 
alties, g  33. 

Crusader,  ihe,  1  Ware,  437.    Partn..  §  58. 

D.  B.  Steelman.  The  Schooner,  5  Hughes,  210. 
Pay't,  §  176. 

D.  M.  French,  The,  1  Low.,  43.    Notice,  §  48. 
Dove,  The,*  1  Otto,  381.     PL,  §§  1831-1833. 

E.  W.  Gorgas,  The  Tug,  10  Ben.,  460.    Off., 

§§  330,  331,  333. 

Elizaoeth  Frith,  The,  BL  &  How.,  195.  PL, 
§§  1»56,  1894. 

Emily,  The,  and  The  Caroline,  9  Wheat.,  381. 
PL,  §S  475,  481,  483. 

Emily  bonder,  The,  17  WalL,  668.  Pay't, 
§66. 

Empire  State,  The  Steamboat,  1  Ben.,  57. 
PL,  §  2130. 

Florenzo,  The,  BL  &  How.,  52.  Penalties, 
§§  11»  22,  28. 

Friendship,  The  Schooner,  1  Gall.,  45.  Pen- 
alties, §  67. 

Gazelle.  The,  1  Spr.,  878.     Off..  §  195. 

Governor  Cushman,  The,  1  Biss.,  4U0.  Penal- 
ties. §  149. 

Gustavia,  The,  BL  &  How.,  189.  PL,  §§  1857, 
1891. 

H.  B.  Foster,  The,  Abb.  Adm.,  222.  Pay't, 
^  271. 

H.  f).  Bacon.  The  Steamboat,  Newb.,  274. 
PL.  $5  1903. 

H.  P.  Baldwin,  The,  3  Abb.,  257-260.  PL, 
^1748. 


Hannah  M.  Johnson,  The,  Bl.  Pr.  Gas.,  2. 
PL.  ^  1»96. 

Havre,  The  Bark,  1  Ben.,  295.    PL,  §  1781. 

Hermon,  The,  1  Low.,  615.     Pay't,  §  829. 

Hibernia,  The.  1  Spr.,  78.     Off.,  §  304. 

Hollen,  The,  1  Mason,  431.    Penalties,  §282. 

Hoppet,  The  Schooner,  v.  United  States,  7  Cr., 
889.     Penalties,  §  74;  PL,  {$§  17^0-1789. 

Hoyle,  The,  4  Biss.,  284.     PL,  g  1769. 

Hunter,  The  Brig,  1  Ware,  24».    PL,  g  1779. 

Illinois.  The,  1  Brown,  497,  498.  PL,  g  1740, 
1741. 

Independence,  The  Canal  Boat,  9  Ben.,  895. 
Notice,  g  40. 

Infanta,  The.  Abb.  Adm.,  265.    PL,  §  1909. 

lola.  The  Brig,*  11  N.  Y.  Leg.  Obs.,  263.  PL, 
g  2129. 

Iris,  The.  1  Low..  620.    PL,  §  1717. 

Isaac  Newtoo,  The,  Abb.  Adm.,  1|.  PL, 
g  1840. 

Josef  a  Segunda,  The,  5  Wheat.,  888.  Penal- 
ties, g  2». 

Josefa  Segunda,  The,*  10  Wheat.,  312.  Penal- 
ties, ^§  156,  157,  163. 

Joseph  Gorham,  The  Brig,*  7  Law  Rep.,  135. 
PL,  §  1746. 

Kaloolah,  The.  1  Brown.  55.    PL,  §  1800. 

Kate  Heron,  The,  6  Saw..  106.  Penalties, 
g  7 

Kimbail.  The,  8  WalL,  87.    Pay't,  §  59. 
Laura,  The,   19  Blatch.,  562-572.    Penalties. 

S§  300-208. 
Laurens.  The  Bark.  Abb.  Adm.,  508-518;  7 

N.  Y.  Leg.  Obs.,  174.    Off.,   §§360-268, 

210.  311,  b24,  325. 
Law.  The  Passenger  Ship,*  7  Op.  Att'y  Gten'l, 

489.    Penalties,  g  32. 
Lucy  Anne.  The,*  13  Law  Rep.  (N.  S.),  545. 

PL,  §  17720. 
Luminary,   The,  8  Wheat.,  407.    Penalties, 

^146. 
Lynchburg.  The.  BL  Pr.  Gas.,  3.     PL.  §  1897. 
Mabey  and  Cooper.  The,  14  Wall.,  204.    PL, 

§  1865. 
Margaret,  The,  9  Wheat..  421.    Penalties,  §  89. 
Margaretta,  The,  2  Gail.,  515.  Penalties,  ^ 217, 

219,  220.  223,  233. 
Mars,  Brig,*  I  Gall.,  191.     Penalties,  §  18. 
Martha,  The.  BL  &  How.,  151.    Pay't,  §  97; 

PI    R  1788 

Mary  Ann,  The,*  8  Wheat,  880.    PL,  §§  1821- 

1823. 
Mary  Celeste,  The,  2  Low.,  854.    Penalties, 

$518. 
Mary  Jane,  The,*  BL  &  How..  890.  PL,  §  1907. 
Mary  MeiTitt,  The,*  2  Biss..  381.    PL,  §  1819. 
Merchant,  The  Sloop,  Abb.  Adm.,  21.    PL, 

§§  1712.  1776. 
Merino,  The,  The  Constitution  and  The  Louisa, 

9  Wheat.,  391.     PL,  §  409. 
Merrimac,  The  Steamship,  1  Ben.,  68.    PL. 

§  1771. 
Minnesota,  The   Steamboat,*   11    Op.   Att'v 

Gen'l,  122.    Penalties,  §  218. 
Missoun,    The    Steamer,   3   Ben.,   508.    PL. 

g  1816. 
Monte  Allegre,  The,  9  Wheat.,  616.    Notice, 

§87. 
Nancy,  The  Sloop,   1  Gall.,  67.     Penalties, 

§134;  PL,  §§1788,  1784. 
Navarro,  The  schooner,  Olc,  127-129.    PL, 

^§  1848,  1849. 
Neurea,  The,*  19  How.,  93.     PL,  g  1813, 

1814. 
Nineveh,  The,  1  Low.,  400.    Pi.,  §  1868. 
Oconto,  The  Tug,  5  Biss.,  460.    Pi.,  §  1817. 
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Olbers.  Thft  Bark.  8  Ben.,  148.    PI.,  §  1864. 
Osceola,  The  Brig,  Olc,  450.     PI.,  §  1789. 
Pacific,  The.  Deadv,  17.     Pi.,  §  1801. 
Palo  Alto.*  Dav.,  648;  6  N.  Y.  Leg.  Obs.,  269. 

Penalties,  §^221,  223.  234,  285,  237>240. 
Panama,  The  Ship,  Olc,  84a    PI,  §  1889. 
Peterhoff.  The,  Bl.  Pr.  Gas..  46<<.    Off.,  §  422. 
Pioneer,  The,  Deady,  58.    PL.  g§  1877,  1884- 

1886. 
Pioneer,  The,  Deady,  72.    Pay't,  g  179,  190, 

192  204. 
Planter,  The,  Newb.,  262.    Penalties,  §  118. 
Platina,  The,*  21  Law  Rep.,  897.    PI.,  §§  1876, 

1901. 
Plonghboy.  The  Brig,    1  Gall.,  41.    Notice, 

§  81 ;  Penalties.  §  12. 
Quickstep,  The,  9  Wall.,  665.    PI.,  g§  1747, 

1802 
Rocket,  The,  1  Biss..  854.     PI.',  g§  1716,  1905. 
Roslyn,  The,  9  Ben.,  119.    PI.,  §§  1861-62. 
»t.  Jago  de  Cuba,  The,  9  Wheat.;  409.    Penal- 
ties, 8  24. 
Samuel,  The,  1  Wheat,  9.    PL.  §  1809. 
Santa  Glaus,  The,  Olc,  42a     PL,  $$  1904. 
Sapphire,  The.  18  Wall.,  51.    PL.  g  1834. 
Sarragossa,  The  Steamer,  2  Ben.,  544.    PL, 

§  1872. 
Sarah,  The,*  8  Wheat..  891.     PL,  §  175a 
Sarah  Ann,  The  Brig,   2  Sumn.,   206.     PL, 

^  1714,  2124. 
Scotland,  The,  15  Otto,  24.     PL,  §  1719. 
Sea  Gull.  The,  Ghase's  Dec,  145.     PL,  §1842. 
Short  Staple,  The  Brig,  1  GalL,  104.     Penal- 
ties, g  04. 
Silver  Spring,  The  Schooner,  1  Spr.,  551 ;  17 

Iaw  Hep.,   264.      Penalties,  §g  128.  150; 

PL.  S  1826. 
Spark,  The  Steamer,  v.  Lee  Ghoi  Ghum,  1  Saw., 

718.    PL,  §  isoy. 
Struggle,  The  Biig,  v.  United  States,  9  Gr.,  71. 

Penalties,  g  150. 
Suffolk  County,  The,  9  WalL,  651.    PL,  §  1782. 
Sultana,  The,  Brown's  Adm.,  85.     Off.,  §  270. 
Bun,  The  Propeller,  1  Biss.,  878.    PL,  g  1852. 
Swalluw,  The  Steamboat,  Olc,  884.     Partn., 

§84;  PL,  §1472. 
Syracuse,  The  Steamer,  12  WalL.  167.    PL, 

§  1747. 
Tilton,  The  Schooner,  5  Mason,  465.    Notice, 

$)26. 
Transport,  The  Steamboat,*  1  Ben.,  86.    PL, 

g§  1721,  1784. 
Tubal  Cain,  The,  BL  Pr.  Gaa,  847.    Off.,  §  269. 
Ville  de  Paris,  The  Steamship,  8  Ben.,  276. 

PL,  g  1799. 
Warrington,  The,  BL  &  How.,  885.    PL,  g  1887. 
Wa8hingt<jn,  The,  4  Blatch.,   101-108.     PL, 

gl742. 
Washington,  The,*  7  Law  Rep.  (N.  S.),  497, 

Penalties,  gg  153,  165,  166;  PL,  g  1824. 
Washington  Irving,  The.  Abb.  Adm.,  886.  PL, 

g  1854. 
Waterloo,  The,  BL  &  How.,  114.    Penalties, 

gg  80,  81. 
Western  Metropolis,  The,*  2  Ben.,  213.    PL, 

gl880. 
William  Bagaley,  The,  5  WalL,  877.    Partn., 

g273. 
William  Gray,  The  Brig,  1  Paine,  16.    Penal- 
ties, g  41. 
William  Harris,  The,  1  Ware,  867.    PL ,  g  185a 
Young  America,  The.  1  Brown,  462-469.     PL, 

gg  2098,  2094,  1770. 
Zenobia,  The,  Abb.  Adm.,  48.    PL,  g  1768. 
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Bobyshall  v.  Oppenheimer,*4  Wash.,  888.  Fl;, 

g  1090. 
Boctee  V.  Grosby,  2  Paine,  482.     PL,  §§  186, 

267   1 00'* 
Bohler'v.   Tappan,*    1    McG.,   134.      Partn., 

S  238. 
Bondies  ▼.   Sherwood,   22    How.,    214.    PL, 

g  1764. 
Bonnifield  v.  Price.*  1  Wyom.  T'y,  172.    PL, 

gg  1027.  2095. 
Boody  V.  United  States,  1  Woodb.  &  M.,  150. 

Pay't.  g2l4:  P.  O.,  t:§60,  12J.  121,  187,  188. 
Boon  V.  The  Hornet,  Grabbe,  426.    PL,  §  1750. 
Boone  v.  Chiles,  10  Pet.,  177.     PL,  g  2082. 
Borden  v.  Hiern,  BL  &  How..  298.   PL,  g  1778. 
Boro  V.  Phillips  County,  4  DilL,  216.    Police 

Powers,  22, 
Bos  well  V.  Washington,  2  Cr.  G.  C,  18.   Pen- 
alties ^  50. 
Bottomley   v.   United    States,   1    Story,  185. 

Off.,  §66;  PL,  g726. 
Boucicault  v.  Hart,  18  Blatch.,  47.   PL,  g  1892. 
•Bo was  V.  The  Pioneer  Tow  Line,  2  Saw.,  21. 

Partn.,  §  81. 
Bowen  v.   Chase,  4  Otto,  812;  8  Otto,  254. 

Powers,  gji  19,  20. 
Bowen  v.  Clark,  5  Am.  L.  Reg.,  203;  1  Biss., 

128.     Partn.,  §191. 
Bowen  v.   United  States.*  14  Gt.  GL,   162. 

Pensions,  gg  16.  19. 
Bowerbank  v.   Morris,  WalL  a  G.,  118-183. 

Off.,  g  267. 
Boyce  v.  Grundy,  8  Pet,  210.    Notice,  g  21. 
Boyd  V.  United  States,  14  Blatch.,  817.     Pen- 

altii'S,  g  14. 
Boy  den   v.    Burke,    14   How.,  575.     Public 

Records,  gg  1-3. 
Boyden  v.  United  States,  18  WalL,  17.     Off., 

S  79*  PL  ^  244. 
Boyreau  v.  Gumpbell,  McAL,  119.  PL,  g  948. 
Bradford  v.  Geiss.  4  Wash.,  518.  PL,  g  1588. 
Bradley  v.  Converse,  4  Cliff.,  866.  PL,  g  1208. 
Bradsticet  v.  Thomas,  12  Pet.,  59.  PL,  g  1219. 
Branch  v.    United  States,*  12    Gt.  GL,  381. 

Pay't,  §  185. 
Brandon  Mfg.  Co,  v.  Prime,  14  Blatch.,  871- 

875.     PL,  gg  ld04-1807,  1885. 
Braun  v.   Sauerwein,    10    Wall.,    218.     PL, 

g  1082. 
Breedlove  v.  Nicolet,    7    Pet.,  418^    Name, 


g25;  PL,  gg295,  1924^ 

t  T.  Ba 
PL,  g  817. 


Breithaup 


nk  of  Georgia,  1  Pet,  288. 


Brent  v.  Bank  of  the  Metropolis,  1  Pet,  89. 

PL,  g55  2077,  2078. 
Brent  v.   Venable,*  8  Cr.  G.   G.,  227.    PL, 

g  1597. 
Bridge  Proprietors  t.  Hoboken  Ga,  1  WalL, 

116.     PL,  g  820. 
Briges    v.     Sperry,    5    Otto,     401-407.     PL, 

g^  1178-1176. 
Briggs  V.  French,  2  Sumn.,  251.  Notice,  g  89. 
Briggs,  In  re,*  8  N.  B.  R.,  688.     Off.,  g  808. 
Bright  V.  Boyd,  1  Story,  478.     Powers,  g  46. 
Briscoe  v.  Hiaman,*  Deady,  588.    PL,  gg  465- 

467. 
Briscol  V.  Hinman,*  10  Int  Rev.  Rec..  68. 

Penalties,  g  130. 
Brissau  v.  Lawrence,  2  Blatch.,  121.  Off.,  §887. 
Britton  v.  Niccolls,  14  Otto,  757.   Notary,  §10. 
Broad  v.  Deuster,  8  Biss.,  265.     PL,  §  201. 
Brobst  V.  Brock,  10  WalL,  519.     Pay't,  g  107. 
Brockett  v.  Hammond,*  2  Cr.  a  C.,  56.    PL, 

g890. 
Brouson  ▼.  La  Crosse  R.  Co.,  2  WalL,  88S. 

PL,  g  184L 
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Brooks  V.  Bicknell,  8  McL.,  250.    PI.,  g  1608. 
Brooks  V.  Bvam.  1  Story,  29(3-307.  PI.,  gg  1518- 

1522,  rr>92. 
Brooks  V.  Marbury,  11  Wheat,  78,    Notice, 

9  88. 
Brooks  r.  Martin,  2  Wall.,  70-87.    Partn., 

§g  205-208. 
Brooks  V.  O'Hara,  2  McC,  644.    PI.,  g  1285. 
Brooks  V.  Snell,  1  Spr.,  48.     Pay't.  t^  298. 
Brown  v.  Barry,  3  Dal.,  865.    PI.,  §§  403,  2068. 
Brown  v.  Curtis,*  5  Mason,  421.    Partn..  g  543. 
Brown  v.  Duchesne,  2  Curt.,  97.    PI.,  g§  971, 

972. 
Brown  v.  Hartford  Fire  Ins.  Co.,*  21  Law 

Rep.,  72tt;  Pi.,  kj§  10S8,  2007. 
Brown  v.  Hiatt,  1  Dill.,  872.    Pay't.  §  123. 
Brown  v.   Ilges,*  1  Wyom.   Ty,  20^.     Off., 

§408. 
Brown  v.  Jackson,  2  Wash.,  24.    Pay't,  §  67. 
Brown  v.  Jones,  2  Gall.,  476.    PL,  §  1875. 
Brown  v.  Keene,  8  Pet.,  112.     PI.,  §  279. 
Brown  v.  M.  &  C.  R.  Co.,  4  Fed.  R.,  87.    PL, 

§  2162. 
Brown  v.  Pierce,  7  Wall.,  205.     PL,  §  1618. 
Brown  v.  Piper,  1  Otto,  37.     PL,  1621. 
Brown  v.  Spofford,  5  Otto,  474.     Pay't,  §  314. 
Brown  v.  Swann,  10  Pet..  497.    PL,  g  1229. 
Brow.n  v.  The  Cadmus,*"  2  Paine,  564.    PL, 

§§  1807,  1808. 
Brown  v.  United  States,*  1  N.  &  H.,  377. 

PL,  §  184. 
Brownson  v.  Wallace,*  4  Blatch.,  465.    PL, 

§  405. 
Bryan's  Case,  1  Or.  C.  C,  151.    Oaths.  §  13. 
Bryant  t.  Hunter,  3  Wash.,  48.     Pay*t,  §  121. 
Brydie  v.  Miller,  1  Marsh.,  147-155.    Partn., 

g§  209-212. 
Buck  V.  Colbath,  8  Wall.,  334.    Off.,  §  87; 

PL,  §  647. 
Buck  V.  Smith,*  2  Colo.  Ty,  500.     Partn., 

§490. 
Buckingham  v.  Burgess,*  8  McL.,  864,  549. 

Partu.,  S§  466,  407. 
Buckles  v.  United  States,*  20  Law  Rep.,  630. 

P.  O.,  §§84,  153. 
Buckley    v.    United    States,   4   How.,    251. 

Penalties,  ^  43. 
Buddicum  v.  Kirk,  8  Cr.,  293.    Pay't,  §§  16. 

276. 
Buerk  v.  Imhaeuser,*  8  Fed.   R.,  457.    PL, 

§.^  1414.  1415. 
Buerk  v.  Imhaeuser,  10  Fed.  R.,  60a     PL, 

i5§  1637,  1228. 
Buerk  v.  Imhaeuser,*  10  Off.  Gaz.  Pat.,  907. 

Notary,  §  15. 
Buffi ngton  v.  Harvey,  5  Otto,  99.   PL,  §  1385. 
Bullene  v.  Blain.  6  Biss.,  22.     Pay't.  §  323. 
Bullock  V.  Van  Pelt,  Bald.,  463.    PL,  §  2110. 
Bunce  v.  Gallagher,  5  Blatch.,  481.    PL,  g  1403. 
Burke  v.  Brig  M.  P.  Rich,  1  Cbff.,  509.     Off., 

§296. 
Burke  v.  Trevitt,  1  Mason,  98.    Off.,  g  36. 
Burnett    v.    Wylie,    Hemp.,    197-201.      PL, 

§§  859,  860. 
Burnham   v.   Webster,   Dav..  236-242.     PL, 

§§  520-525,  681,   801,    1077,   1080,   1115, 

U28. 
Burnley  v.  Jeffersonville.*  8  McL.,  336.     PL, 

gg  1889, 1416. 
Burnside  v.  United  States,*  3  Ct.  CL,  867.  Off., 

.§151. 
Burpee  v.  First  Nat.  Bank,*  5  Biss.,  405.    PL, 

:  §^1581,  1582. 
Burr  V.  Gregory,  2  Paine,  426.    PL,  §  1240. 
Burroughs  v.  AJnited  States,*  4  Ct.  CL,  558. 

Off.,  J  122. 


Burton  v.  United  Stotes,*  3  Ct.  CL,  223.  Off., 

§  158. 
Bur  well  v.  Mandeville,  2  How.,  560.    Partn., 

§315. 
Bush  V.  Crawford.*  7  N.  B.  R,  299;  9  Pha, 

892.     Partn..  g§  174,  175. 
Butterfield,  In  re,^  14  N.  B.  R.,  195.     Notary, 

§20. 
Bybee  v.  Hawkett,*  12  Fed.  R,  649.    Partn., 

§g  19,  44. 
Byrne.  In  re.*  7  Am.  L.  Reg.  (N.  S.),  499. 

Partn.,  g  415. 


a 


Cage  V.  Jeffries.  Hemp.,  409-411.    PL,  ^  80- 

82,  1010. 
Cahoon.  Ex  parte,  2  Mason,  85.    Penalties, 

§192. 
Cahoon  v.  Ring,  1  Cliff.,  592.    PL,  §§  1209, 

1553. 
Cain  V.  Garfield,  1  Low.,  483.    Pay't,  S  269. 
Calais  Steamboat  Co.  v.  Scudder,  2  Black,  872. 

Notice,  {^*  as. 
Caldwell  v.  United  States,  8  How.,  866.    Pen- 
alties §  2, 
Calkins  v.  United  States,*  1  N.  <fc  H.,  382. 

PL,  §  132. 
Callan  v.  Statham,  23  How..  477.    PL,  §  1643. 
Calvert  v.  Slater,  1  Cr.  C.  C,  44.     PL,  §  1130. 
Calvert  v.  Stewart,  4  Cr.  C.  C,  728.     PL, 

§694. 
Cammack  v.  Lewis,   15  WalL.  C43.     Pav't, 

§  296. 
Campbell  ▼.  Hamilton,  4  Wash.,  92.    Pay't, 

§301. 
Campbell  v.  Pope,  Hemp.,  271.  Off.,  §§  42, 43. 
Campbell  v.  Strong,  Hemp.,  265.    PL,  g§  371. 

1104. 
Campbell  v.  Tire  Steamer  Uncle  Sam,  McAL, 

77.     PL,  t§  1752,  1855. 
Campbell    v.     Wilcox,   10    WalL,  421.      PL, 

^  985,  1045. 
Capture  within  the  United  States,'^   1   Oa 

Att'y  Genl,  89.    Off.,  §  437. 
Carne  v.  McLane,  1  Cr.  C.  C,  351.    PL,  §  707. 
Carneal  v.  Banks,  10  Wheat.,  181.    PL.  §2159. 
Carpenter  v.    Providence  Washington    Ins. 

Co.,    4    How.,    185.      Notice,  §  18;    PL, 

§  1659. 
Carr  v.  Hilton,  1  Curt.,  390.    Notice,  §  4. 
Carrington  v.  Brents,  1  McL.,  167.     Notice, 

§45. 
CaiToli  v.  Peake,  1  Pet.,  18.    PL,  §§  212,  887, 

768.  2070. 
Carter  v.  Townsend,  1  Cliff.,  1.    Pay't,  §  5a 
Carter  v.  Treadwell,  8  Story,  25.    PL,  g,^  1332, 

1484. 
Carver  v.   United  States,*  16   Ct.  CL,    381. 

Off.,§16t. 
Case  V.  Beauregard,  9  Otto,  119-130.     Partn., 

§§  8o6-3«0. 
Case  V.  Beauregard,*  1  Woods,  125.    Partn., 

§§298,406,411,  412. 
Case  v.  Redfield,  4  McL,  526.    PL,  §  325. 
Caster  V.  Wood,  1  Bald.,  289-291.  PL,  §g  1985, 

1980. 
Castle  V.  BuUard,  28  How.,  172.    Partn.,  §  194. 
Castro  V.  De  Uriarte,  12  Fed.  R.,  250,     PL, 

§  1022. 
Catlett  V.  Pacific  Ins.  Co.,  1  Paine,  594.     PL, 

§§  681,  2042. 
Cathn  V.  Springfield  Fire  Ins.  Co.,  1  Suxnn.^ 

484.     PL,  g  265. 
Catlin  V.  UnderhUl,*  4  McL.,  837.  Partn.,  §  30. 
806 


Ca.v.1 


TABLE  OP  CASES. 


[Cob. 


Cavender  v.  Ca vender,  8  Fed.  R.,  643.    PI., 

^  1666. 
Gawood  V.  Nichols,*  1  Cr.  C.  C,  180.    PI., 

S256. 
Certain  Logs  of  Mahogany,  2  Suran.,  589.    PI.. 

§  1841. 
Chaffee  v.  United  States,  18  Wall.,  516.    Pen- 
alties. §  105. 
Chamberlain  v.  Eckert,  3   Biss.,   124.     PJ., 

g  1089. 
Chamberlain  v.  United  States,*  17  Ct.  CI.,  631. 

Pensiona.  §§  14,  21,  22. 
Chambers  County  v.  Clews,*  21  Wall,  817. 

PL,  §687. 
Champlin  v.  Tilley,*  8  Day  (Conn.),  80a    PI., 

§720. 
Chandler  v.  Byrd,  Hemp..  222.    PI..  §  1059. 
Chapia  v.  Walker,  6  Fed.  R..  794     PL.  §  1339. 
Chapman  v.  Ferry,   12  Fed.   R.,   69a      PL, 

§  1419. 
Chapman  ▼.  School  District,  Deady,  108.    PL, 

g§  1489,  1587-1591. 
Chapman  v.  Smith,  16  How.,  114.    Off.,  §  194; 

PL,  §  1094. 
Charles  v.  Matlock,  8  Cr.  C.  C,  230.    Powers, 

§15. 
Cheung  Kee  v.  United  States,  3  Wall.,  320. 

PL,  §600. 
Checks  Deposited  by  Bidders  for  Mail  Con- 
tracts,* 13  Op.  Att'y  Gen'l,  477.     P.  O., 

§150. 
Chesapeake  Sc  Ohio  Canal  Co.  v.  Bradley,  4 

Cr.  C.  C.  193.     Notice.  §11. 
Chesapeake  &  Ohio  Canal  Co.  v.  Knapp,  9 

Pet.,  541.     PL,  §  128. 
Chew  V.  Baker,  4  Cr.  C.  C,  696.     PL,  §  778. 
Childress  v.  Emory,  8  Wheat.,  642-675.     PL, 

§§  156-1«2,  923,  1112,  2144. 
Chinn  t.  Hamilton,  Hemp.,  438.    PL,  §  116. 
Chomqua  v.  Mason,*  1  Gall.,  341.     PL,  ^  1093. 
Chouteau  v.  Rice,*  1  Minn.,  106.    PL,  $$§  ia84, 

1395,  1700. 
Christmas  v.  Russell,  5  Wall.,  290.    PL,  §  1044. 
Christy  v.  Cummins,  3  McL.,  386.     PL,  §  869. 
Christy  v.  Scott,  14  How.,  282.     PL,  §g  875, 

876. 
City  of  Lexington  t.  Butler,  14  Wall.,  282. 

PL,  §  1016. 
City  of  Mi-mphis  v.  Brown,  20  Wall.,  289. 

Pay't,  ^  277. 
City  of  Memphis  v.  Brown,  6  West.  Jur.,  495; 

11  Am.  L.  Reg.  (N.  S.),  629;  1  Flip.,  188. 

Pay't,  ^§307.  320. 
aty  ot  New  York  v.  Miln,  11  Pet.,  102.    Po- 
lice Powers,  gS  3,  19,  20. 
Clagett  V.  Kilbourne,*  1  Black,  346.    Partn., 

^§  32,  33,  89,  400. 
Clap.  In  re,  2  Low.,  168.    Partn.,  §§  284,  809, 

409. 
Clap.   In  re,*  2  Low.,   226.    Partn.,   §  291; 

Pay't,  §  91. 
Clark    V.    Bowen,    22   How.,    270.     Partn., 

t^  558.  554. 
Clark  V.  Hackett,  1  Cliff.,  269.     PL,  §  1635. 
Clark  V.   Protection  Ins.  Co.,  1  Story,   109. 

l^di&lties  ^  4 
Clark  V.  Scott,»  5  Fish.  Pat.  Cas.,  245.     PL, 

i>  1622 
Clark  V.  United  States,*  1  Ct.  CL,  179.    Pen- 
sions. §  9. 
Clark  V.  United  States,*  11  Ct.  CL,  698.    Off., 

§67. 
Clark  v.   United  States,  5  Otto,  539.      PL, 

§2148. 
Clark  V.  Van  Reimedyk,*  9  Cr.,  153.    PI., 

^'§  1637,  1688. 


Clark  V.  Youn^,  1  Cr.,  181.    Pay't,  §  25. 
Clarke  v.   Mayfleld,  8  Cr.   C.  C,  353.    PL, 

§  779. 
Clarke  v.  White,  12  Pet.,  178.    Pay't,  §§  821, 

822.  327;  PL.  §  1576. 
Clearwater  v.  Meredith,  1  WalL,  25-43.    PL, 

§§  746-758,  996,  997,  1074. 
Clements  v.  Moore,  6  WalL,  299.    PL,  §§  1637, 

1658. 
Clemen tsonv.  Beatty,  1  Cr.  C.  C,  17a     PL, 

§  935. 
Cloud  V.  Hewitt,*  3  Cr.  C.  C,  199.    Penalties, 

§§72.  Ill,  123. 
Clute  V.  Goodell,*  2  McL.,  198.    Off.,  §  120. 
Coal  Co.  V.  Blatchford,   11  WalL,   172.     PL, 

§  1030. 
Cocke   V.    Kendall,    Hemp.,    236-238.     PL, 

*5§  28,  2». 
Codding,  In  re,  9  Fed.  R.,  849-851.     Partn., 

§§  65,  66. 
Coe  V.  Rankin,  6  McL.,  354.    PL,  §  873. 
Coffee  V.   Eastland,*  1  Cooke  (Tenn.),   169. 

PL,  §  936. 
Coffin  V.  Jenkins.  3  Story,  108.     Partn.,  §  47: 

PL,  §§  1860,  1908. 
Cofield  T.  McClelland,   16  WalL,   831.    Off., 

§58. 
Colby  V.  Reed.  9  Otto,  680.    Pay't,  §  122. 
Coleman  v.   Martin,*   6    Blatch.,    291.     PL, 

§  1679. 
Collins  V.  Hood,  4  McL.,  186.    Partn.,  §§  386, 

419. 
Collins  V.  Nickerson,  1  Spr.,  126.    Pay't,  §  297. 
Commerford  v.  Thompson,  2  Flip.,  611-620. 

P.  O.,  %%  18,  14. 
Common  Council  of  Alexandria  v.  Brockett, 

1  Cr.  C.  C,  505.    PL,  §  2048. 
Conant  v.  Wills,  1  McL.,  427.    PL,  §  849. 
Conard  v.  The  Atlantic  Ins.  Co.,  1  Pet.,  883. 

PL,  §  1925. 
Confiscation  Cases,  The,  20  Wall.,  92.    Off., 

§119. 
Conn  V.  Penn,  Pet.  C.  C,  496.    Pay'r,  §  105. 
Conner  v.  Long,  14  Otto,  228.     Off.,  §g  188, 

184. 
Connor  V.  Bradley,  1  How.,  211.    PL,^§§459, 

2058. 
Contee  v.  Garner,  2  Cr.  C.  C,  162.    PL,  §  669. 
Contracts  for  Carrying  the  Mail,*  13  Op.  Att*y 

Gen'l,  473.     P.  O.,  §§  66.  67,  149. 
Conwell  V.  White  Water  Valley  Canal  Co.,  4 

Biss.,  195.    PL,  §  1216. 
Cook  ▼.  Burnley,  11  Wall.,  659.    PL,  g  900. 
Cook  V.  Gray,  Hemp.,  84.    PL,  §  1124. 
Cook.  In  re,  4  Ch.  Leg.   N.,  1;  8  Biss.,  122. 

Partn.,  §S  420,  421. 
Cook  V.  Lansing,  d  McL.,  571.    PL,  §  926. 
Cook  V.  Tribune  Association,*  5  Blatch.,  853. 

PL,  §§202,  797. 
Cook  V.   Rogers,  8  Fed.   R.,  69-79.    Partn., 

^§  261-2t>8. 
Cooke  V.  Graham,*  8  Cr.,  229.    PL,  §  2039. 
Cooley  V.  O'Connor,  12  Wall.,  391.    PL,  §  696. 
Coons  V.  Tome,  9  Fed.  R.,  582.     Pay't,  §  18a 
Cooper  V.  Dungler,  4  McL.,  257.    PL,  §  279. 
Cooper  V.  Gibbs,  4  McL.,  896.    Pay't,  §  60. 
Coote  V.  Bank  of  United  States,  3  Cr.  C.  C, 

50.     Partn.,  §§  183,  184. 
Coote  V.  Bank  of  United  States,*  8  Cr.  G  CL, 

95.    Partn..  §158. 
Copen  v..  Flesher,  1  Bond,  440,    PL,  §§  1817, 

169a 
Corbett,  In  re,  6  Saw.,  206.    Partn.,  §§  407, 

40(5. 
Corkle  v.  MaxweU,*  8  Blatch.,  4ia    Pinr't, 

^•^*  240,  242,  247,  24a 


867 


Cob.] 


TABLE  OF  CASES. 


[Die. 


Oornett  ▼.  Williams,  20  Wall.,  226.    Oflf.,  §  57. 
Coming    v.    Burdick,    4    McL.,    133.     Off., 

§§  37,  52. 
Corporation  of  Georgetown  v.  Smith,  4  Cr.  C. 

C.,91.    Notice,  §88. 
Corps  V.   Robinson,  2  Wash.,  883.     Partn., 

§59. 
Coulson  V.  Walton,  9  Pet.,  63.    Name,  §  17. 
County  of  Ralls  v.  Douglass,  15  Otto, '728. 

Off.,  §  444. 
County  of  Warren  v.  Marcv,  7  Otto,  96.     No- 
tice, §  66. 
Covington   v.   Comstock,   14   Pet.,   43.    PI., 

§898. 
Covington  Drawbridge  Co.  v.  Shepherd,  20 

How.,  227.     PJ.,  §  284. 
Covington  Drawbridge  Co.  v.  Shepherd,  21 

How.,  112.     PI.,  §  1222. 
Coyle  v.  Gozzler,  2  Cr.  C.  C,  625.    PJ.,  §  2052. 
Cragin  v.  Carmichael,  2  Dill..  520.    PI.,  §  691. 
Craig  V.  Brown,  Pet.  C.  C,  13».     Name,  ?j  5. 
Craig  V.  Brown,*  Pet.  C.  C. ,  443.    PL ,  §  201  la. 
Craig  V.  Leslie,  3  Wheat.,  563.    Property,  §  30. 
Crane  v.  McCoy,  1  Bond,  422.     Off.,  §  272. 
Crane  v.  Morris,  6  Pet..  59S.    Powers,  j$  9. 
Crane,  v.  Morrison,  4  Saw.,  188-143.     Partn., 

§55  872-875. 
Crawford  v.  The  William  Penn,  3  Wash., 

484.     PI..  §§  989,  2058,  2059. 
Cremer  v,  Higginson,  1   Mason,  333.     Pay*t, 

§168. 
Crescent  Citv  Co.  v.  Butchers*  Co.,  9  Ferl.  R., 

748.     Police  Powers,  §  5. 
Crescent  City  Co.  v.  Butchers* Co.,  12 Fed.  R., 

225      PL    S  1453 
Crittenden  v!  Davis.*  Hemp.,  96.    Pl.,§  10"»4. 
Crittenden,  In  re,  2  Flip.,  212.     Off.,  §g  275, 

841. 
Crocket  v.  Lee,*  7  Wheat..  522.    PI.,  §  1558. 
Cropper  v.  Coburn,  2  Curt.,  465.    Off.,  §  39; 

Partn.,  §  459. 
Crosby  v.  Lane,*  14  Law  Rep.,  452.    Pay't, 

§§  28,  24. 
Cross  V,  De  Valle,  1  Wall.,  6.     PI.,  §§  1383, 

1334. 
Cross  V.  United  States.  1  Gall.,  26.    Penalties, 

§188;  PI.,  §§  461,  1797. 
Crowell  V.  Knight,  2  Low.,  307.     Pay*t,  §  76. 
Crum  V.  Abbott,*  2  McL.,  233.     Partn.,  fci  544. 
Culbertson  v.  Wabash  Navigation  Co.,  4  McL., 

544.    PI.,  §569. 
Cull  v.  Allen,  1  Cr.  C.  C,  45.     PI.,  §  1131. 
Cunningham,  In  re,*  9  Cent.  L.  J.,  '^OS,    Off., 

8136. 
Curtis  V.  Bowrie,  2  McL..  874.     PI.,  §  63. 
Curtis  V.  The  Central  K'y,  6  McL.,  401.     PL, 

§712. 
Curtis  V.  United  States,*  2  Ct.  CL,  144.    Off., 

§159. 
Cushing  ▼.  Laird,  4  Ben.,  70.    Off.,  §  812. 
Cushing  V.  Smith,  3  Story,  556.     PL.  §  1635. 
Cushman  v.  Ryan,  1  Story.  9J.     PL.  §  1902. 
Cutting  V.  Myers,  4  Wash.,  220.    PL,  §§  221- 

223. 

D. 

Daily  t.  United  States,*  17  a.  CL.  144.  Pen- 
sions, §  27. 

Dainese  v.  Hale,  1  Otto,  18.    PL,  §  855. 

Dakin  t.  Union  Pac.  R'y  Co.,  5  Fed.  R.,  665. 
PL,  g  1879. 

Dallas  County  t.  MacKenzie,*  4  Otto,  660. 
PL,  §§  1023,  1024. 

Daly  V.  James,  8  Wheat,  495.  Powers,  gg  21- 
28. 


Daniel  r.  Mitchell,  1  Sfory,  178.     PL,  §  1635. 
Darland  v.   Greenwood,*  1  McC,   337.    PL, 

§216. 
Darnall  v.  Talbot.  2  Cr.  C.  C  249.     PL.  §  770. 
Darst  v.  Duncan,*  2  Law  Rep.,  857;  2  Law 

Rep..  246.     Off..  §  90. 
Darst  V.  Roth,*  4  Wash.,  471.     Partn.,  §488, 
Davenport,  Ex  parte,  6  Pet,,  661.    PL,  §§  585, 

617. 
Davis  V.  Abbott.  2  McL.,  29,  30.     PL,  §  87. 
Davis  V.  Bilsland,  18  Wall.,  659.     Pk,  §  2150. 
Davis    V.   Davidson,   4   McL.,    136-138.    PL, 

§.^*  158S,  1638. 
Davis' V,  Le.slie,  Abb.  Adra.,  123.     PL.  §  1715. 
Davis  V.  McConnell.  3  McL..  391.     Pay't,  §  127. 
Davis  V.  Packard,  7  Pet..  276.     PL,  Ji  2027. 
Day    V.    Chism,    10    Wheat.,    449-454.     PL, 

§§367,  368,  113. 
Day  V.  Emerson,  5  Biss.,  56.     Off.,  §  310. 
Day  V.  New  Eng.  Car  Spring  Co.,  3  Blatch., 

179.     PL,  ^55  719,  806. 
Davton  v.  Wyoming  Nat.  Bank,*  1  Wyom. 

'Ty,  263.     Off..  §§60,  199. 
Deakins  v.  Lee,  1  Cr.  C.  C,  442.     PL,  §  984. 
Decatur  v.  Paulding,  14  Pet.,  497.    Pensions, 

§13. 
Dedekam  v.  Vose,  8  Blatch.,  44.    Pay't,  §§257, 

268. 
Deitsch  v.  Wiggins,  15  WalL.  539.  PL,  §2074. 
Delano  v.  Cargo  of  Gallatin,   1  Woods,  642. 

PL,  §  288. 
Delano  v.  Wiusor,  1  Cliff.,  501.     PL.  §  1635. 
Delaplaine  v. .  Crowninshield,  8  Mason,  329. 

PL,  §j5  781.  1086. 
Delivery  of  Letters,*  12  Op.  Atfy  Gen'l,  136. 

P.  0„  g§  52,  55. 
Delivery  of  Letters,*  18  Op.  Atfy  Qeni,  895. 

P.  O.,  §  53. 
Delivery  of  Letters,*  18  Op.  Att'y  Gen'l,  481. 

P.  O..  §  54. 
DelaBsus  v.  United  States,  9  Pet.,  117.     Prop- 
erty. §§  14,  21. 
Demand  ol  Payment,  etc.*  4  Op.  Att'y  Gen*l, 

304.    P.  O.,  §  105. 
Den  V.  Hill.  McAL,  480.     Off.,  §  63. 
Deneale  v.  Young.  2  Cr.  C.  C,  418.    PL,  J  710. 
Denniston  v.  Imbrie,*  8  Wash.,  39i».     Pay't, 

§69. 
Denniston  v.  McKeen,  2  McL.,  258.     Pay*t, 

§  110. 
Denial  Vulcanite  Co.  v.  Wetherbee,  2  Cliff., 

555.     PL,  §  698. 
Denver  v.  Roane,   9  Otto,  855-861.     Partn., 

§§  264-206. 
Derby  v.  Jacques.  1  aiff..  425.     PL.  §  56a 
Dermott  v.  Wallach,  1  Black,  9a     PL,  3^  822. 
De  Sobry  v.  Nicholson,  3  Wall.,  420.    PL ,  §  307. 
Devlin  v.  United  States,*  12  Ct.  CL,  272.    Off., 

§168. 
D'Wolf  v.  Harris,  4  Mason,  515.    PL,  §821. 
De  Wolf  ▼.  Howland,  2  Paine,  856.     Partn., 


§36. 
D'Wo 


"blf  v.  Rabaud.  1  Pet..  476.    PL.  §  919. 
Dexter  v.  Arnold,  3  Mason,  284.    Parta. ,  §  322. 
Dexter  v.  Arnold.  3  Sumn.,  152.    PL,  g  1645. 
Dexter  v.  Bark  Richmond,*  4  Law  Bep.,  20. 

PL,  §  1916. 
Dexter  v.  Harris,  2  Mason.  631.    Notice,  §  S7. 
Dibble    v:    Duncan,    2   McL.,   558-557.     PL, 

§§  660-664. 
Dick  V.  Hamilton,  Deady,  822.    PL.  §  1646. 
Dick    V.   Laird,*  5   Cr.  C.  C,   828.     Partn.. 

§§293,294;  Pay't.  §222. 
Dickson  v.  Mathers,  Hemp.,  65.    PL,  §  839. 
Dickson   v,  Wilkinson,*  8   How.,    57.     PL, 

§1008. 


868 


Did.] 


TABLE  OF  CASES. 


[Fae. 


Didlake  ▼.  Robb.  1  WooiIa,  6S0.  Pay't.  §  103. 
Dil!oa  V.  Barnaril,  1  Holmes,  380.  PI.,  g  1012. 
Dillon  V.  Barnard,  21  Wall.,  430.  PI.,  S  1394. 
Dinsmore  v.  Phil.  &  Reading  R.  Co.,*  3  Cent. 

L.  J.,  157.     PL.  §313. 
District  Attorney,*  6  Op.  Att'y  Gen'l,  218. 

Off.,  g  430. 
District  Attorney.  Case  of,*  7  Am.  L.  Reg. 

(N.  8.),  786.     Off..  J5.:§  251.  413. 
Dixon  V.  CaTanaugh,*  1  Overt.  (Tenn.),  366. 

PI.,  8  »2«. 
Dixon,  In  re,  2  McC.  556.     Pav't,  §  273. 
Dixon  V.  Ramsay,  1  Cr.  C.  C,  472.     PI.,  §  80. 
Dixon  V.  United  States,  1  Marsh.,  177.     PI., 

§870. 
Dobbin  v.   Foyles,*   2  Cr.   C.   C.  65.      PI., 

§§  1031,  2040. 
Dobson  V.   Campbell,*  1  Sumn.,   319.     PI., 

g§  2065,  2075.  2076. 
Dodge  V.  Perkins,  4  Mason,  435.    PI.,  §§  279, 

1490. 
Dole  V.  Burleigh,*  1  Dak.  Ty,  234.   PI.,  §  671. 
Donaldson  v.  Hazen,  Hemp.,  423-425.     PL, 

g§  806,  897,  1017. 
Donnellev  v.  United  States,*  17  Ct.  CI.,  105. 

Pensions.  g§  25,  26. 
Doolittle  ▼.  Bryan.  14  How.,  565.     Off.,  §  48. 
Dorsey  v.   Chenault,  2  Cr.  C.  C,  316.    Pt, 

§2050. 
Doswell  V.  De  La  Lanza,  20  How.,  29.    PL, 

§777. 
Douglass   V.   Reynoldr,   7  Pet..  113.     Pay't, 

§48. 
Dowell  V.  Card  well,  4  Saw.,  217.   PL.  §  902. 
Dowell  V.  Griswold,  5  Saw.,  89.     PL,  g  319. 
Downey  v.  Hicks,  14  How.,  240-253.     Pay't, 

§§  10-12. 
Dox  V.  Postmaster-General,  1  Pet.,  318.  P.  O., 

§§  130, 136. 
Drake  v.  Fielier,  2  McL.,  69-74.  PL,  §§  38,  84. 
Drake  v,  Taylor,  6  Blatch,.  14.     Partn.,  $5  384. 
Draper  v.  Bissel,*  3  McL.,  275.  Partu.,  ^§  292, 

295  304. 
Driskili  v.  Parrish,  3  McL.,  631:  10  L.  Rep., 

395.     Penalties,  g§  44,  48,  127. 
Duncan  v.  McAllister,*  1  Utah  Vy,  81.    Off., 

§358. 
Duncan  v.  Mobile  &  Ohio  R.  Co.,  8  Woods, 

567.     Notice,  §  79. 
Dunham  v.  Railroad  Co.,*  1  Bond,  492.    PL, 

§S  1198,  1703,  1704. 
Dunkle,   In   re,*  7    N.   B.   R.,    107.    Partn., 

§§  173, 186. 
Duntap  V.  Pyle,  5  McL.,  322.    Powers,  §§  24. 

25 
DuoTop  V.  Ball,  2  Cr.,  180.    Pay't,  §55  114,  116. 
Dunlop  V.   Monroe,   7  Cr.,   242.     PL,  §  195; 

P.  0..§.:^  94,  113. 
Dunlop  V.  Munroe,  1  Cr.  C.  C,  636.    Off.. 

§  55;  PL,  §§  560,  694;  P.  O..  g§  99,  111, 

112.  116. 
Dunlop  V.  West,*  2  Hayw.  (N.  C),  346.    Off., 

§281. 
Dunn  V.  Games,  1  McL,  321.    Name,  §  20; 

Notice,  §  46. 
Dupont  de  Nemours  v.  Vance,  19  How.,  162. 

PL,  §§  1718.  1791. 
Duponti  V.  Mussy,*  4  Wash.,  128.   PL,  S$  1670. 
Durant  v.  Iowa  County,  1  Woolw.,  69.  Notice, 

§44.  , 

Duration  of  Commissions,*  6  Op.  Att'y  Gen'l, 

»7.     Off.,  §  250. 
Duryee  v.  Webb,*  16  Conn.,  53a     Off.,  §  113; 

Pi     ^  283 
Duties 'of  District  Attorndys,*  2  Op.   Att'y 
•      Gen'l,  318.     Off.,  §439. 


Dutilh  V.  Coursault,  5  Cr.  C.  C.,  349.    PL, 

-  §  1633. 
Duvall  V.  Craig,  2  Wheat,  45.    PL,  §  2086. 
Duvall  V.    Wright,  4  Cr.   C.   C,   169.     PL, 

§2107. 
Dwight  V.  Central  Vermont  R.  Co.,*  9  Fed. 

R.,  785.     PL,  g§  1401,  1452,  1481. 
Dwight  V.  Humphreys,*  3  McL.,  104.    PL, 

§§1211,  1404. 
Dwight  V.  Wing,*  2  McL.,  580.     PL,  §§  237, 

399. 

E. 

Earhart  v.  Campbell.  Hemp.,  48.  PL,  §  102. 
Early  v.  Rogers,  16  How.,  599.  Pay't,  §  294. 
Eastman  v.  Bodfish,  1  Story,  528.    PL,  §§  90, 

98. 
Eaton  V.  Calhoun.  2  Flip.,  593.    PL,  §  321. 
Eberly  v.  Moore,  24  How.,  147.     PL,  §  944. 
Edmondson  v.  Barrell,  2  Cr.  C.  C,  228.  Partn., 

§§308,485;  PL,  $5  906. 
Edwards  v.  Nichols,*  3  Day  (Conn.),  16.    PL, 

§§  183,  283. 
Edwards  v.  United  States,  13  Otto,  471-479. 

Off.,  §§  205-209. 
Effect  of  an  Erroneous  Payment  of  a  Treas- 
ury Warrant,*  4  Op.  Att'y  Gen'l,   398. 

Pay't,  §  98. 
Effect  of  Erroneous  Payments  at  the  Treas- 
ury,* 5  Op.  Att'y  Gen'l,  183.    Pay't,  §§  99, 

100. 
Egberts  v.  Dibble,*  3  McL,,  86.    PL,  §  1097.  * 
Eighteen  ThouKand  Gallons  Distilled  Spirits,* 

5  Ben..  4.    PL,  §  1810. 
Elfelt  V.  Snow,  2  Saw.,  94.     Pay't,  g§  824,  825. 
Elgee  V.  Lovell,  1  Woolw.,  102.     PL,  g§  874, 

941. 
Elliot  ▼.   Lamon,*  1    MacArth.,    647.      PL, 

§  1314. 
Elliot  V.  Teal,  5  Saw.,  188.    PL,  §  885. 
Emory  &  Co.,  Case  of,*  9  Op.  Att*y  Gen'l,  454. 

P.  O.,  §  51. 
English  V.  Foxhall,  2  Pet,  595.    PL,  §  1285. 
Erskine  v.  Hohnbach.   14  Wall.,  613.     Off., 

§§  86,  359;  PL.  §§  106(^1070. 
Estes,  In  re,  6  Saw.,  459.     Partn.,  §  390. 
Evans  v.  Davenport,  4  McL.,  574-576.    PL, 

§§  894,  895. 
Ewiug  V.  Blight,*  1  PhiL,  576.    PL,  §  148a 
Ewing  V.  Blight,  3  WalL  Jr.,  134-138.    PL, 

§§  1494-1437. 
Ewing  V.  Blight,  3  WalL  Jr.,  189,  140.    PL, 

§§  1432,  1488. 
Exercise  of  Franking  Privilege,*  11  Op.  Att'y 

Gen'l,  35.    P.  O.,  §  35. 
Express  Co.  v.  Kounize,  8  WalL,  342.    PL, 

§310. 

R 

Fairfax  v.  Fairfax.  2  Cr.  C.  C,  25.  Pay*t,  §  61. 
Falconer  v.  Campbell,  2  McL.,  195.   Pi.,  §§  241, 

462. 
Farmerv.  Calvert,  etc.,  Co.,  1  Flip.,  228.    PL, 

§  1268. 
Farmer,  In  re,*  18 N.  B.  R,  207.   Partn.,  § 71. 
Farnsworch  v.  Minnesota  &  Pacific  R.  Co.,  2 

Otto,  49.     Penalties,  §§  56,  119. 
Farrar  v.  United  States,  5  Pet.,  873.    Off., 

§406. 
Farrow,  In  re,  3   Fed.    R.,   112-117.      Off., 

§§  247,  248. 
FarwelL  v.  Houghton  Copper  Works,  8  Fed. 

R.,  66.    Notice,  §  67. 


Fas.] 


TABLE  OF  CASESi 


[G 


Fasbion  ▼.  Wards,  6  McL.,  153.    PL,  g  1917.  |  Fowie  ▼.  Common  Coancil  of  Alexandria*  8 


Fauntleroy  v.  Hannibal,  1  Dill.,  118.   PI.,  §  48. 
Felicby  v.  Hamilton,*  1  Wash.,  493.    Partn., 

§8  27,  28.  2-25. 
Fellows  V.  Hall,  8  McL.,  281.    PL,  §  858. 
Fendall  v.  Billy,  1  Gr.  C.  C,  87.    PL,  g  816. 
Fendley,  In  re,»8  Am.  L.  Reg.,  105.  PL,  §  1218. 
Fenwick  v.  Grimes.*  5  Cr.  C.  C,  608.     PL, 

§g  119,  196,  904,  903. 
Ferguson  v.  Harwood,  7  Cr.,  408.    PL,  §§  261, 

2033. 
Ferguson  v.  O'Harra,*  Pet  C.  C,  493.    PL, 

§§  1461,  1462. 
Ferrett  v.  AtwilL  1  Blatch.,  151;  4  N.  Y.  Leg. 

Obs.,  215.     Penalties,  gl45;  PL,  g§  438- 

431. 
Ferris  v.  Williams,  1  Cr.   C.   C.   475.    PL, 

§818. 
Fideliter  v.  United  States,  1  Saw.,  158.    PL, 


§1827. 
ledlc 


Fiedler  v.  Carpenter,  2  Woodb.  &  M.,  211-216. 

PL,  §i5  761-768,  2097. 
Field  V.  Holland,*  6  Cr.,  8.     Pay't.  §  198;  PL, 

g^  1629,  1649,  1650. 
Filor  V.  United  .  States.*  3  Ct.  CL,  25.     Off., 

§862. 
Filor  ▼.   United  States,  9  Wall.,  45.    Off., 

§§  363,  412. 
Finch  V.  United  States,*  12  Ct.  CL.  404.    Off., 

§109. 
Findlay  v.  Bank  of  United  States,  2  McL.,  44. 

PL,  §  29H. 
Eindlay  v.  Hinde,  1  Pet.,  241.     PL,  g  128L 
FinW  V.  Lynn.*  6  Cr.,  238.     Partn.,  §§381- 

833. 
Fischer  v.  Hayes.  19  Blatch.,  26.    PL,  §  1678. 
Fisher  v.    Boody,  1   Curt.,  206.     PL,  §g  1230, 

1808,  1304,  1604. 
Fisher  v.  Rutherford.  Bald.,  188.     PL,  §§  573, 

2111. 
Fiske  V.  Gould,*  12  Fed.  R,  873.     Partn., 

§§  410,  470. 
Fitch  V.  Cornell,  1  Saw..  156.     PL.  §§  1081, 

2156. 
Fitch  V.  Creighton.  24  How.,  159.     PL,  §  1324. 
Fitzpatrick  v.  Flannagan,   16  Otto,  648-660. 

Partn..  §§806-871. 
Fiagg  ▼.  Mann.  3  Sumn.,  486.     Notice,  §  83; 

PL.  §§870,  1631. 
Fletcher  v.  Ellis,  Hemp.,  800.     PL,  §  269. 
Fletcher  v.  Fletcher,*  2  MacArth.,  88.     PL, 

§1255. 
Fletcher  v.  Peck,  6  Cr..  87.     PL.  §§  372,  633. 
Fletcher  v.  Turner,  5  McL..  468.     PL,  §  305. 
Floyd  Acceptances.  The,  7  Wall.,  666.     Off., 

§155. 
Flushing  Ferry  Co.  v.  United  States,*  6  Ct. 

CL.  7,    Off..  §  171. 
Fontain  v.  Ra venal,  17  How,,  869.    Powers, 

g88. 
Foote  V.  Linck.  5  McL.,  616.     PL,  g  1889. 
Forbes  v.  Overby.*  4  Hughes,  441.  PL,  §g  1227, 

1301. 
Ford  V.  Douglas,  5  How..  143.    PL,  §  1602. 
Ford  V.  Surget,*   18  Alb.   L.   J..  493.     Off., 

§409. 
Foreman  v.    Bigelow,  4  Cliff.,  503.    Notice, 

§73;  PL,  §2145. 
Forfeiture,*  3  Op.  Att'y  Genl,  858.  Penalties, 

§80. 
Forsyth  v.   Woods,   11  Wall.,  484.    Partn., 

§§  539,  655. 
Foster   V.   Goddard,   1    Black,  506.    Partn., 

§536. 
Fowle  V.  Alexandria,  8  Cr.  C.  C.,  70.    PL, 

§  1058. 


Pet.,  898.     PL,  §  1057. 
Fowler  v.  Byrd,  Hemp.,  218.    Notice,  §  50; 

PL,  §  845. 
Fowler  v.  Colton,*  1  Bum.  (Wis.),  175.    PL, 

§730. 
Fowler  V.  MerriH,  11  How.,  875.  Notice,  g  28. 
Fraley  v.  Bentlev.*  1  Dak.  T>.  25.  PL,  §  2028. 
Francis.  In  re.*  7  N.  B.  R,  359.  Partn.,  §  la 
Francis.  In  re.  2  Saw.,  286-301.  Partn.,  §.^  7, 8. 
Franking  Privilege.  The.*  11  Op.  Att'y  Gen'l, 

81.     P.  O.,  §  34. 
Frazer  v.  Wolcott,*  4  McL.,  865.     PL,  §  588. 
Freeborn  v.    Smith,  2  WalL,    160.     Partn., 

§489. 
Freeman  v.  Baker,  BL   &  How.,  872.    PL, 

g  1888. 
Freeman   t.   Curran,*    1    Minn.,    169.      PL, 

§  1570. 
Fremont  v.  Merced  Mining  Co.,  McAL,  267. 

PL.  §  1491. 
Fremont  v.  United  States,*  2  Ct.  CL,  461. 

Off.,  §  374. 
French  v.  Edwards.  4  Saw.,  125.    PL,  §  1708. 
French    v.    Edwaixis.    13  WalL,   606.     Off., 

§§  98,  180. 
French  v.  First  Nat  Bank  of  New  York,  7 

Ben..  4«8^90.     PL,  s$§  1584-1586. 
French  v.  First  Nat.  Bank  of  New  York,*  11 

N.  B.  R.,  189.     PL,  §  1563. 
French  v.  Hay.  23  WalL,  231.    PL,  g  126a 
French  v.   Lafayette  Ina  Co.,  5  McL.,  461. 

PL,  §  804. 
French   v.  TunstaH,  Hemp.,   204,  205.    PL, 

§.^  85.  30. 
Fretz  V.  Stover,  22  WalL,  198.    PL,  §  1683. 
Friedman  v.   Qoodwin,   1   McAl.,  142.    Off., 

§160. 
Fry  V.  Rousseau.  8  McL.,  106.    PL,  §  80a 
Fugate  V.  Bronaugh,*  3  Cr.  C.  C,  65.    PL, 

§101. 
Furniss  v.  Ellis,  2  Marsh.,  14-19.    PL,  ^g  958- 

96 1,2099. 

G. 

Gaines  v.  Agnelly,   1  Woods,  238-215.    PL, 

§§  1525-158L 
Gaines  v.  Chew,  2  How.,  619.     PL.  §  1816. 
Gaines  v.  Hennen,  24  How.,  553.    Pi.,  §  1574^ 
Gaines  v.  Mausseaux,*  1   Woods,   118.    PL, 

§§  1327,  1447. 
Gaines    y.    Travis,    Abb.    Adm.,    297.      PL, 

§  1720. 
Gale  V.   Cutler,*  1    Burn.  (Wis.).   92.      PL. 

§1199. 
Gallagher  v.   Robeiia,  2  Wash.,  191.    Piy't, 

§62. 
Gallagher    v.    Roberts,*  1  Wash.,    82a     PI., 

§§  1453,  1459. 
Gallego  V.  United  States,  1  Marsh.,  439.    Pen- 
alties. §218. 
Games  v.  Stilf s,  14  Pet.,  322.    Name,  §  20. 
Gamewell  Fire- Alarm  TeL  Co.  v,  Cuy  of  Chil- 

licothe,  7  Fed.  R.,  351-355.     PL,  §§  1170- 

1178. 
Gamniell  v.  Skinner,  2  GalL,  45.     PL,  §  1868. 
Gardner  v.    Bibbins,  BL  &  How.,  856.    PL, 

§  1873. 
Gardner  v.  Lindo,  1  Cr.  C.  C,  7a     PL,  §705. 
Gardner  v.  Peyton.  5  Cr.  C.  C,  561.    PL,  §812. 
Garfielde  v.  United  States,*  8  Otto,  242.    P.  O., 

§§  141-143,  152. 
Garland    v.    Davis,   4   How.,   181-165.     PL, 

§§  1968-1870,  675,  676.  2002.  2003. 
Gamett  v.  Macon,  2  Marsh.,  185.    PL,  §  8dS. 


870 


Qab.] 


TABLE  OF  CASES. 


[GWL 


Garrison  V.  Halted  BUtes,  7  Wall. ,  692.    Off., 

§174. 
Oass  V.  Stinson.  3  Suinn..  98.     Parta.  §  388; 

I*«y't,  $$§  172,  191.  201,  202,  220,  221. 
Gassett  v.  Palmer,*  8  McL.,  105.     PI.,  §§  124, 

125 
Gassies  V.  Ballou.  6  Pet.,  Tttl.    PI,,  g  288. 
Gause  v.  Knapp,  1  McC,  75-78.     PI.,  §g  1940, 

1950,  1990-1993. 
Gav  V.  Parpart,  16  Otto.  679.     Notice,  §  62. 
Gavlords  v.  Kelsbaw,  1  Wall.,  81.    PL,  ^  1220. 
Gear  v.  Bracken,*  1  Burn.,  88.     PI.,  S  245 
Geilfuw  V.  United  States,*  4  Ct.   01.,  478. 

Property,  §  8. 
Gelpcke  v.  Dubuque,  1  Wall.,  221.    PI.,  §  450. 
Gelston  v.  Hoyt,  3  Wheat..   246.     Penalties. 

^^  66,  99,  163.  169,  170,  172,  173,  470.  471 ; 

PL,  g§  799,  831,  832. 
Gteorge  v.  Tate,  12  Otto,  564.     Partn..  §  559. 
Georgia  v.  Grant.  6  Wall.,  241.    PL.  §  1214. 
German  Sav.  &  Loan  Co.  v.  Oulton,  1  Saw., 

695.     PL.  8  474. 
Gernon   v.   Boecaline.*  2    Wash.,   199.     PL, 

gg  1445.  1635,  1675. 
(Settings  v.  Burch.*  9  Cr.,  372.     PL,  §  1658. 
Gibb   V.   Washington,   1   McAl.,   4i:0.      Off., 

§448. 
Gibson   v.  Warden,   14  Wall.,   244.     Partn., 

§165. 
Gier  v.  Gregg,  4  McL..  202.     PL,  §  1569. 
Gigo's  Case,*  8  Op.  Att'y  Gen'l,  377.     Pay't, 

glOl. 
Gilbou^h  V.  Norfolk  &  Petereburg  R  Co., 

I  Hughes,  410.     Notice,  §  75. 
Gill  V.  Packard,  4  Woods.  270.     Pay't.  g  85. 
Gill  V.  Patton.  1  Cr.  C.  C.  143.     PL.  §  834. 
Gill  V.  Slebbins,*  2  Paine,  417.     PL,  §5  220. 

1020,  1025. 
Gillespie  v.   Cummings,    8   Saw.,   259.    PL, 

§  1322. 
GiUette  v.  Bollard,*  20  WalL,  571.    PL,  g§ 864, 

2146. 
Oilman  v.  Libbey,  4  Cliff.,  447.    PL,  §  1635. 
Gilman  v.  Rives,   10  Pet.,  29a      PL,  g§  68, 

771. 
Gilmore  v.   North  American  Land  Co.,  Pet. 

C.  C.  460.     Partn..  §460. 
Gindrat  v.  Dane.  4  CliflP.,  260.     PL,  §  1383. 
Gitchell,  In  re,  8  Ben.,  266.     Notarr,  g  25. 
Gladding  v.  Constant,  1  Spr..  73.    PL,  §  1912. 
Glenn  v.  United  States,*  4  Ct  CL,  501.    Off., 

§73. 
Goddard  v.  Davis,  1  Cr.  C.  C,  33.    PL,  §  703. 
Godfrey  v.  Terry,  7  Otto.  171.     PL,  §279. 
Goesele  v.  Bimelar,  5  McL.,  223.    Penalties, 

§69. 
Goldhawk  v.  Duane,  2  Wash.,  823.    Pay't, 

§iia. 

Goldsboruugh   v.  Mc Williams.*  2  Cr.  C.  C, 

401.     Partn.,  §  434;  PL,  §  2051. 
Golson  V.  Neihoff,*5  N.  B.  R..  56.    Notice, 

§83. 
Good  V.  Davis.  Hemp.,  16.    Pay't,  §§279,  888. 
Goodrich  v.  Uuntou,  2  Woods,  137.     Partn., 

S  324. 
Goodwin  v.  Lynn,  4  Wash.,  714.    PL,  §  885. 
Goodyear  v.  Allyn,  6  Blatch.,  33.    PL,  §  1244. 
Goodyear  y.  Allyn,«  3  Fish.  Pat.  Cas.,  374. 

PL,  §§  1246.  1247. 
Goodyear  v.  HuUihen,  2  Hughes,  492;  3  Fisb. 

Pat.  Cas.,  251.    Notary,  §  7. 
Goodyear  v.  Toby,  6  Blatch.,  180.    PL,  §  1378. 
Goodyear  Dental  Vulcanite  Co.  v.  White,  17 

Blatch.,  5-9.    PL,  g  2091. 
Gk>rdon  v.  Coolidge»  1  Sumn.,  687.    Partn., 

§161. 


Gordon  v.  Hobart.  2  Story,  243.  Pay't,  §§  168, 

169,  194. 
Gordon  v.  Hobart.  2  Sumn.,  401.     Off.,  §  845. 
Gordon  v.   Holiday,*  1  Wash.,  287.     Name, 

§.5i  1.  2. 
Gorham,  In  re,  9  Biss.,  23.     Partn.,  §  317. 
Gorman  v.  Lenox,*  15  Pet..  115.     PL,  §  876. 
Gould  V.  Gould,  3  Story,  515.     PL,  t^  1635. 
Gould  V.  Hammond,  1  McAL,  2>85-243.     Off., 

§§  25, 2«. 
Governor  of  Virginia  v.  Turner,*  1  Cr.  C.  C, 

26L     Pay't,  g  75. 
Graham  v.  Mason,  4  Cliff.,  88.    PL,  §  1616. 
Graham  v.  Meyer,  4  Blatch.,  129-135.    Partn., 

§§  182-189. 
Graham  v.  United  States,*  1  N.  &  H.,  183. 

PL,  §  1048. 
Grahaine  v.   Cooke,*  1  Cr.  C.  C,  116.    PL, 

§  1109. 
Grand  Chute  v.  Winegar,  15  WalL,  365.    PL, 

g§  610.  611,  1100. 
Granc  v.  Healey,  3  Sumn.,  523;  2  L.  Rep.,  118. 

Pay't,  §  129. 
Grant,   In    re,*  6  Law  Rep.,   158.      Partn., 

§:^90. 
Grant  v.  Naylor,  4  Cr.,  224.    Name,  §  4. 
Gratiot  v.  United  States,*  1  Ct.  CL,  258.  Off., 

§418. 
Graves  v.  Boston  Marine  Ins.  Co.,  2  Cr.,  419. 

Partn.,  ^48tJ;  PL,  §2046. 
Grav  v.  James,  Pet.  C.  C,  476.    PL,  §§  64,  66, 

224. 
Gray    v.    Larrimore,   2   Abb.,   542.     Partn., 

§450. 
Gray  v.  Tunstall,  Hemp.,  558.    PL,  §  690. 
Grealhouse    v.    Duniap,   8  McL.,   803.     PL, 

§§  590,  85i^,  860.  871.  992,  lOll. 
Great  Western  Telegraph  Co.,  In  re,*  6  Biss., 

363.     Notice.  §§  4^  43. 
Greeley  v.  Smith,  3  Story,  76.     PL,  §  284. 
Green  v.  Van  Buskirk,  5  WalL,  307.    Prop- 
erty, §4. 
Green  v.  Van  Buskirk,  7  Wall.,  139.     Prop- 
erty, §  3. 
Greenleaf    v.   Queen,   1   Pet.,   138.    Powers, 

§^  49,  62. 
Greenleaf    v.   Schell,    6    Blatch.,   225.      PL, 

^  2072 
Greer  v.  Mezes,  24  How.,  268.     PL,  §  83. 
Greer  v.  Nourse,  4  Cr.  C.  C,  527.     PL,  §  818. 
Gregory  v.  Hewsom,   1  Bond,  277.     Notice, 

§54. 
Gress  v.  Evans,*  1  Dak.  T*y,  387.     Notice,  §  1. 
Griflfin,   In  re.  2  Am.  L.  T.  (U.  S.)  Rep.,  «3. 

Off.,  i5§  137,  447. 
Griflin*8  Case,  Chase's  Dec,  364.    Off.,  g§  187, 

447. 
Grifling  v.  Gibb,*  2  Black,  519.    PL,  g§  1400, 

1417. 
Griswold  v.  Hill,  1  Paine,  390.    PL,  §^  1693, 

1594. 
Grosbolz  V.  Newman,   21    WalL,  481.      PL, 

§  1266. 
Grossmeyer  v.  United  States,*  4  Ct.  CL,  L 

Property,  §  7. 
Grunninger  v.   Philpot,   6  Biss.,   82-85.    PL, 

g§  548-051,1111. 
Gullai  v.  Tucker.*  2  Cr.  C.  C,  88.  Partn.,  § 404. 
Gunnel!  v.  Bird,*  10  WalL,  804.   Partn.,  g634; 

PL,  §  1656. 
Gurney  v.  Hoge,*  6   Blatch.,  499.     PL,  §634. 
Gwathney  v.  McLane,  3  McL.,  371.     Pay't. 

§27. 
Gwin  V.  Barton,  6  How,,  7.     Off.,  §  294. 
Gwm  V.  Breedlove,  2  How.,  29.     Off.,  §  295. 
Gwin  V.  Buchamion,  4  How.,  1.    Off.,  §  328. 
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H. 

Hacker  v.  Stevens,*  4  McL.,  540.     PI..  §  615. 
Baffin  V.  Mason,  15  Wall.,  671.     Off.,  §  100. 
Haight  V.  Proprietors  of  the  Morris  Aqueduct, 

4  Wash.,  tiOl.    Oaths,  ^  4. 
Haines   v.   Carpenter,    1    Woods,    262.    PI., 


§§1806,  1311. 
Idei 


Haldeman  v.  United  States,  1  Otto,  584.    PL, 

§823. 
Halderman    ▼.    Halderman,*    Hemp.,    559. 

Partn.,  §j5  429,  430. 
Hall  V.  Austin,  Deady.  104.     PL.  §  618. 
Hall  V.   Lanning,    1  Otto,   160-171.     Partn., 

g§  149-161. 
Hall  ▼.  Russell,  3  Saw.,  506.    PL,  §  1409. 
Hall  V.  Singer,  3  McL.,  17.     PL,  §  559. 
Hall  V.  United  States,*  9  Ct.  CL,  270.    Oflf., 

§69. 
Hall   y.    Warren,   2   McL.,   332.     Penalties, 

§97. 
Hall  V.  Wisconsin,  13  Otto,  5.     Off.,  §  30. 
Halliburton  v.  United  States,  13  Wall.,  63. 

Off.,  §75. 
Halsey  v.  Fairbanks,  4  Mason,  206.    Partn., 

c  188 
Halsey  v!  Hurd,  6  McL.,  14.    PL,  §  908. 
Halsted  v.  Lyon,  3  McL..  226.     PL,  §§  691, 

592,  712. 
Hamilton    v.   Cunningham,    2    Marsh.,  850. 

Pay't,  §  46. 
Hamilton    v.    DiUon,   21  Wall.,   73.      Pay  t, 

§243. 
Hammer  v.  Kaufman,*  2  Bond,  1.     PL,  §389. 
Hammer    v.    Klein,    1  Bond,  690-^92.    PL, 

§1103. 
Hancock  v.  Walsh,  3  Woods.  851.     Off.,  §  127. 
Handlin  v.  Wickiiffe,   12  Wall.,   173.     Off., 

§352. 
Hank  v.  Crittenden,  2  IfcL.,  557-561. 
.    §§l««-l«5. 
Hardeman  v.   Harris,*  7  How.,    726. 

.     §  1595. 
Harding    v.  Handy,    11   Wheat.,    103. 

§  1201. 
Hardon   v.   Newton,    14    Blatch.,   376. 

§  2121. 

Hardy  v.  Johnson,  1  WalL,  371.     PL,  §  2165. 
Harmony  v.  United  States,  2  How.,  210.   Pen- 
alties, §  46. 
Harpending  v.  The  Dutch  Church,  16  Pet., 

455.     PL,  g§  1273,  1475. 
Harper  v.  Dougherty,  2  Cr.  C.  C,  284.     PL, 

§  1635. 
Harris  v.  Johnston,  3  Cr.,  811.     Pay't,  §  38. 
Harris  v.  Lindsay,*  4  Wash.,  98,  271.    Partn., 

g§  319-321. 
Harrison    v.    Nixon,    9   Pet.,    483-540.    PL, 

§§  1161,  110:2. 
Harrison  v.  Sterry,  5  Cr.,  289.    Partn.,  §§  192, 

455. 
Hart  V.  Gray,  8  Sumn.,  339.     Notice,  §  10. 
Hart  V.  Rose,*  Hemp.,  288.     PL,  g§  188,  991. 
Hart  V.  The  Otis,  Orabbe,  53.     PL.  §  1890. 
Hart  V.  United  States,    5    Otto,    316.    Off., 

§141, 
Hartfield  v.  Patton.*  Hemp..  269.    PL,  gg  229, 

2004. 
Hartshorn  v.  Green.*  1  Minn.,  92.    PL,  §  697. 
Harwood  v.  Railroad  Co.,  17  WalL,  78.     PL, 

§  1802. 
Hatch  V.  Eustis,  1  Gall.,  160.    PL,  §  844. 
Hawkins  v.  United  States,  0  Otto,  689.     Off., 

§§  109,  156. 
Hayes  v.   Dayton,  18  Blatch.,  420-426.    PL, 

g§  1 187-1189. 


PL. 
PL, 
PL, 
PL, 


Hay  ward  v.  Eliot  Nat.  Bank,  4  Qiff.,  294-300. 

PL,  §  1543. 
Hazard  v.  Hazard,  1  Paine,  295.     Off.,  §  114. 
Hazard  y.  Hazard,  1  Story,  371-376.    Partn., 

$?8»-ll. 

Hazard  v.  Howland,  2  Spr.,  68.    PayX  §  182. 
Hazel  V.  Waters,  3  Cr.  C.  C,  682-^84.     PL, 

SS  &&Q  218 
Heard  y.  Rogers,  1  Spr.,  556.    PL,  §  1899. 
Heath  y.  Erie  R*y  Co.,  8  Blatch.,  347.    PL, 

§  1626. 
Heath  y.  Erie  R.  Co.,  9  Blatch.,  316.    PL, 

§  1226. 
Hemingway  y.  StanseH,   16  Otto,  399.    Off., 

§§11L350;  Pay  t,  §293. 
Henderson  v.  Moore,  5  Cr.,  11.     Pay't,  §  817. 
Henderson's    Distilled  Spirits,   14  Wall.,  44. 

Penalties,  §  10. 
Hendy  v.  Soule,  Deady,  400.    PL,  §  939. 
Henry  y.  Curry,*  Abb.    Adm.,  433.    Name, 

§  la 

Henshaw  y.  M.  S.  Insurance  Co.,  2  Blatch., 

99     PL   S  242. 
Hepburn  y!*Auld,"»  1  Cr.,  321.     Pay't,  §  260. 
Heriot  y.  Dayis,  2  Woodb.  &  M.,  229.    PI., 

§  1228. 
Herman    y.   Herman,*  4  Wash.,   555.     PL, 

($  1560. 
Herman  Patent  Mfg.  Co.  v.  Brooklyn  City  R. 

Co.,  15  Blatch.,  444.     PL,  §  1809. 
Herrick,  In  re,*  13  N.  B.  R.,  312.     Partn., 

§  471. 
Hershfleld   v.   Griffith,   18  WalL,  657.     PL, 

o  oi5() 

Hicks  V.  Jennings,  4  Fed.  R..  855.  PL,  §  1344. 
Higbie  y.  Hopkins.  1  Wash.,  230.  PL.  §  1635. 
Higgins,  In  re,  8  Ben.,  100.  Notary,  §  24. 
Hill,  In  re,*  6  Int.  Rey.  Rec..  51.  Name,  §  21. 
Hilliard  y.  Breyoort,*  4  McL.,  24.  PL,  §  1'216. 
Hinckley  y.  Byrne,  Deady,  224.  PL,  §  1495. 
Hinde  y.  Vattier,  1  McL.,  110.  Notice,  §  18. 
Hines  y.  Craig,  1  Cr.  C.  C,  840.  PL,  §  839. 
Hitchcock  y.  Buchanan,*  15  Otto,  416.     PL, 


S§  573,  1018. 
J  telle 


Hitchcock  y.  Galyeston,*  8  Woods,  270.     PL , 

§  1032. 
Hitchcock  y.  Galveston,  8  Woods,  287.    PL, 

k;c  gag    04^, 

Hol»on    y.   McArthur,*    3    McL.,   241.     PL, 

§§  122,  1049. 
Hobson  y.  M' Arthur,  16  Pet.,  182.    PL,  §  1286. 
Hobson  y.  Porter,*  2  Colo.  T'y,  28.     Partn., 

^166. 
Hodge  y.  North  Mo.  Railroad,  1  DilL,   104. 

PL,  §  1402. 
Hodgson  y.  Bowerbank,  5  Cr.,  803.     PL,  §  282. 
Hodgson  y.  Dexter,  1  Cr.,  345.     Off.,  §  150. 
Hodgson  y.  Dexter,   1  Cr.  C.  C,   109.     Off., 

§147. 
Hodgson  y.  Marine  Ins.  Co.,  1  Cr.  C.  C,  569. 

PL,  §988. 
Hodgson  y.  Marine  Ins.  Co.  of  Alexandria,  5 

Cr.,  100.     PL,  §383. 
Hogan  V.  Brown,  J   Cr.  C.  C,  75.     PL,  §  79a 
Hogan  y.  Ross,  13  How.,  173.     PL,  §  1989. 
Hulleman  y.  Dewey,*  2  Hughes,  341.     Pay't, 

§92. 
HoUenback  v.  Miller,  3  Cr.  C.  C,  176.    PL, 

§106. 
Holman  y.  United  States,*  11  Ct.  CL,  642. 

Off.,  §68. 
Holmes  y.  Oregon,  etc.,  Co.,  6  Saw.,  262.  PL, 

§1745. 
Holmes  y.  Sheridan,  1  DUL,  851.    PL,  §76. 
Holmes  y.  The  Lodemia,  Orabbe,  484.    Pay% 

§  118. 
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Holt  ▼.  Doreey,  1  Wash.,  898.    Pay't,  §  186. 
Holtou  V.  United  Sutes,*  15  Ct  CL,  280.  Off., 

Homas  v.  McGonDell,  8  McL.,  881.    PL,  §§680, 

681. 
Hood   V.  Spencer,*   4   McL.,    168.     Partn., 

§830. 
Hooper  v.  Fifty-one  Casks  of  Brandy,  Dav., 

870;  6  N.  Y.  Leg.  Obs.,  802.     Penalties, 

S^  184,  185.  198. 
Hoover  v.  Reilly,  2  Abb.,  471.     PI.,  §  1254. 
Hopkirk  v.  Page.  2  Marsh..  20.     Pay't.  §  104. 
Hornbackle  v.  Toombs,  18  Wall.,  648.    PL, 

§  2150. 
Hornthall  v.  The  Collector,  9  Wall.,  660.    PL, 

§279. 
Horsburg  v.  Baker,  1  Pet.,  282.    Penalties, 

§  103. 
Hortsman  t.  Henshaw,  11  How.,  177.    Pay*t, 

§  255. 
Hosmer  v.  Jewett,  6  Ben.,  208.    PL,  §§  1891, 

1897. 
Hough   T.   Richardson,   8   Story,   659.     PL, 

§1628. 
Hourquebie  v.  Girard,  2  Wash.,  212.    Partn., 

§5}  214,  431. 
House  Y.  Mullen,  22  WalL,  42.    PL,  §§  1264, 

1265. 
How  V.  McKinney,  1  McL.,  819,   820.    PL, 

§ 19att. 
Howe  V.  Williams,  2  aiff..  245.     PL,  §  1654 
Howell  V.  United  States,*  7  Ct.  CL,  512.   Off., 

§70. 
Hoxie  V.  Carr,  1  Sumn.,  173.    Notice,  §  83; 

Partn,.  g§  78,  74,  85.  86,  91,  92,  413.  448. 
Hoyt  V.  Sprague,  13  Otto,  613.  Partn.,  §§  311, 

313,  414. 
Hoyt  V.  United  States,  10  How.,  109.    Penal- 

•     ties,  §  186. 
Hozey  v.  Buchanan,  16  Pet..  215.    PL,  §  1624. 
Hubbard    v.   Turner,   2    McL.,    619.      Pay't, 

§126;  PL,  §  1572. 
Hudgins  v.   Lane,  2  Hughes,  861.    Partn., 

§327. 
Hudgins  y.  Lane,*  11  N.  B.  R.,  462.    Partn., 

§^  282,  297. 
Hudson    V.   Bradley,*  2  Cliff.,   184.     Pay't, 

§S  54,  56. 
Hugues  V.  Blake,* 6  Wheat.,  46a  PL,  §§  1469, 

1668,  1669. 
Hughes  Y.  Edwards,  9  Wheat,  489.    Pay't, 

§108. 
Hughes  V.  Moore,  7  Cr.,  176.    PL,  §  1107. 
Hull  Y.  Town  of  Richmond,  2  Woodb.  &  ML, 

837.     PL,  §§193.458. 
Humes  y.  Scruggs,  4  Otto,  22.     PL,  §  1671. 
Hungerford  v.   Burr,  4  Cr.  C.  (X,  349.    PL, 

§817. 
Hungerford  y.  Sigerson,  20  How.,  156.     PL, 

§1280. 
Hunc  Y.  Rousmaniere,*2Mason,  244.  Powers, 

§§  56-60. 
Hunt   Y.    Ruusmanier,    8   Wheat.,    174-217. 

Powers,  §§  tf-8. 
Hurst,  Ex  parte,*  1  Wash.,  186.     PriYilege, 

§27. 
Hnrst*s  Case,  4  DalL,  387.    PriYilege,  §  29. 
Hurt  Y.  Holiingsworth,  10  Otto,  100-104.    PL, 

§§  2141-2148. 
Hussey  y.  Smith,  9  Otto,  20.     Off.,  §  452. 
Huston  Y.  United  States,*  22  Law  Rep.,  52. 

P.  O.,  §  180. 
Hutson  V.  Jordan,  1  Ware,  886.     PL,  §  1761. 
Hyman  y.  .Chales,*   12  Fed.  R.,  855.    Off., 

§  827. 
Hyslop  Y.  Jones,  8  MoL.,  96.    PL,  g  95. 


I. 

Inbusch  Y.   Farwell,   1  Black,  566.    Partn., 

§491. 
India  Rubber  Comb  Co.  y.  Phelps,  8  Blatcb., 

85.     PL,  §  2122. 
Ingle  Y.  Collard,  1  Cr.  C.  C,  13  L    PL,  §  2071. 
Inglis  Y.  Trustees  of  the  Sailora*  Snug  Har^ 

boV,  8  Pet.,  99.     PL,  §  130. 
Ingraham  y.  Meade,  8  Wall.  Jr.,  82.    Powers, 

§41. 


INSURANCE  COMPANIES. 

JStna  Ins.  Co.  y.  Sabine,  6  McL.,  898.    PL, 

§274. 
American  Ins.  Co.  y.  Johnson,  Bl.  &  How.,  9. 

PL,  §.:$  1786.  2125. 
Cleveland  Ins.  Co.  y.  Reed,  1  Bisa,  180.    PL, 

§828. 
Equitable  Life  Assurance  Soc.  y.  Patterson, 

1  Fed.  R.,  126,  127.     PL.  g§   1368-1371, 

1328,  1662. 

Hibernia  Ins.   Co.  y.  St.  Louis,  etc.,  Co.,  10 

Fed.  R.,  596.    PL,  §  1319. 
Insurance  Co.  y.  Francis,  11  WalL,  210.    Pl.» 

§811. 
Insurance  Co.  y.  Hodgson,*  6  Cr.,  206.    PL, 

§§  608,  609. 
Insurance  Co.  y.  Railroad  Co.,  14  Otto,  146. 

Partn.,  §  49. 
Lafayette  Ins.  Co.  y.  French,  18  How.,  404. 

PL,  §  816. 
Ocean  Ins.  Co.  y.  Fields,  2  Story,  59.    PL, 

§  1378. 
Union  Mutual  Ins.  Co.  y.  Commercial  Mutual 

Marine  Ins.  Co.,  2  Curt.,  524.    PL,  §  1609. 

END  OF  INSURANCE  COMPANIES. 


IrYing,  In  re*  17  N.  B.  R.,  22.    Partn.,  §  178. 
Irwin  V.    Henderson.  2  Cr.  C.  C,   167.    PL, 

§  2029. 
lYes  Y.  Buckeye  State,  1  Newb.,  69.    Notice, 

§12. 
Ivinson  y.  Hutten,*  1  Wyom.  Ty,  17a    PL, 

§1406. 

J. 

Jackson  y.  Ash  ton,  8  Pet.,  148.    PL,  §  808. 
Jackson  y.  Ashton,  11  Pet.,  229.     PL,  §  1555. 
Jackson  y.  Burke,  1  DilL,  311.     Pay't,  §  184. 
Jackson,  Ex  parte,  6  Otto,  727-737 ;  17  Alb. 

L.  J.,  448;  10  Ch.  Leg.  N.,  807.     P.  O., 

^§9-12,15,  17,48,49. 
Jackson  y.  Robinson,  3  Mason,  188.    Partn., 

45  87 
Jackson  V.  Rundlet,  1  Woodb.  &  M.,  881-888. 

PL,  §§  978-979,  624,  1076,  2010. 
Jackson    y.  Twenty  man,   2  Pet.,   186.     PL, 

K  279. 
Jackson  y.   United  States,*  1  Ct   CL,  260. 

Off..  §374. 
Jacob  V.  United  States,  1  Marsh.,  620.    Pen- 
alties, §106;  PL,  §457. 
Jacquetce  v.   Hugunon,  2  McL.,    129.     PL, 

^§  677.  688,  776. 
James  y.  Atlantic  Delaine  Co.,  8  Cliff.,  632. 

Pay't,  §  295. 
James  y.  Jenkens,  Hemp.,  189.    Oaths,  §  10. 
James  y.  Stookey,  1  Wash.,  881.    Off.,  §  126. 
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Jannpy  v.   Geiger,   1  Cr.   C.   C,   547.     PJ., 

§55  401,  840. 
January  v.  Duncan,  8  McL.,  19.    PL,  §  404. 
Jenkins  v.  Eldredge,  8  Story,  181.     Notice, 
,     §80. 
Jenks  V.  Lewis,   1   Ware,   51.    PL,  §§  1711, 

2044. 
Jewels  of  the  Princess  of    Orange,*  2  Op, 

Att'y  Gen'l,  498.     Off.,  §  28«.  . 

Jewett,  In  re,  15  N,  B.  R.,  120;  7  Bias.,  328. 

Partn.,  §  29. 
Johnson  v.  Jumel,  8  Woods,  69.    Off.,   181, 

132. 
Johnson  v.  Lewis,  2  McC,  479.     Partn.,  §  48. 
Johnson  v,  Rogers,*  15  N.  B.  R,,  1.    Partn., 

§896. 
Johnson  v.  Straus,  4  Hughes,  621.    Partn., 

ftu  276  277 

Johnson   v.   United   States,*  2  Ct.  CI.,   167. 

Off.,  §  140. 
Johnson  v.  United  States,  8  McL.,  89.    PL. 

§772. 
Johnson    v.'  United    States,  5   Mason,    425. 

Pay't.  §  288. 
Jones  V.  Andrews.  10  Wall.,  827.     PL.  §  1218. 
Jones  V.  Brittan,  1  Woods,  667.    PL,  §§  1635, 

1673. 
Jones    V.  Hays,*  4  McL.,  521.    PL,   §§  108, 

1092. 
Jones  V.  Heaton,  1  McL.,  317.    PL.  §  291. 
Jones  V.  League,  IS  How.,  76.     PL.  S  914. 
Jones  V.  Morehead.  1  Wall.,  155.     PL,  §  1620. 
Jones  V.  Newsom,  7  Bias.,  321.     Partn.,  §  387. 
Jones  V.    Shore,    1  Wheat.,   462.     Penalties, 

§190. 
Jones  V.  United  States,  7  How.,  681.     Pay't, 

§200;  P.  O..  §5  140. 
Jones  V.  United  States,  18  WalL,  662.    P.  O., 

§184. 
Jones  V.  Van  Zandt,  2  McL.,  611.     Notice,  §  9 ; 

PL,  §461. 
Jones  V.  Van  Zandt,  4  McL.,  604.     Penalties, 

§120. 
Jones  V.  Van  Zandt,*  5  McL.,  214.    PL,  §§  231, 

232. 
Jones  V.  Walker,  13  Otto,  444.     Partn.,  §  810. 
Jordan,  In  re,  2  Fed.  R.,  319.     Partn..  §  885. 
Jordan  v.  Wallace,*  1  Leg.  Gaz.  R.,  854.    PL, 

§  1613. 
Jordan  v.  Wallace.*  8  Phil.,  165.    PL,  §  1616. 
Jordan  v.  Wilkins,  2  Wash..  482.     PL,  §  2057. 
Jordan  v.  Wiikius,*  8  Wash.,    110.     Partn., 

§55  38.  39,  465. 
Jossa  V.  Shulu,  1  Cr.  C.  C,  135.    Pay't,  §  47. 


K. 


Kahley,  In  re,  3  Ch.  Leg.  N.,  85;  2  Bias.,  388. 

Partn.,  §  398. 
ECarthaus  v.  Ferrer,  1  Pet.,  222.   Partn.,  §§  152, 

480;  PL,  §377. 
Kavanagh's  Case,*  10  Op.  Att'y  Genl.  229. 

Off.,  §  216. 
Keene  v.  Meade,  3  Pet,  1.     Name,  §  7. 
Kelley  v.  Greenleaf.*  3  Story,   93.     Partn., 

&<  on     QQ 

Kelsey  v.'  Hobby,  16  Pet.,  269.     Pay't,  §§  800, 
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V.  Babson,  1  Ware,  450.    Penalties,  §  132; 

PL,  §461. 

V.  Bachelder,  2  Gall.,  15.    Oaths,  §  12. 

■-  V.  Badger,  6  Biss.,  308.     Off.,  g  21^. 

V.  Bailey,  9  Pet.,  238.     Oaths,  §  11. 

V.  Baker,  5  Ben.,  25.    Partn.,  §  157. 

V.  Baker,  1  Cr.  C.  C,  268.     Off.,  §  9a 

V.  Ballard.  14  WaU.,  457.     PL.  S  645. 

V.  Balridge,  11  Fed.  R,  552.    Off.,  §  97. 

y.  Bank  of  Arkansas,  Hemp.,  460.     Off., 

g§252.  316,  317;  Notice,  g  89. 

V.  Bank  of  Metropolis,  15  Pet.,  377.   P.  O. , 

§76. 

V.  Batchelder,*9  Int.  Rev.  Rec,  97.  Pen- 
alties. S  122;  PL,  §§  463,  464,  480. 

V.  Beard,*  5  McL.,  441.    Pi..  §  215. 

V.  Beaty,*  Hemp.,  487.     P.  O.,  §§  19-91. 

V.  Bickford,  4  Blatch.,  837;  12  Law  Rep. 

(N.  S.),  27a    Pensions,  §§  5,  6. 
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[Via. 


United  States  v.  Bixbv,  9  Fed.  R.,  78.     Oflf., 

§185;  Notary,  §  1." 
V.  Blaisdell/3  Ben.,  133;  9Int  Rev.  Rec, 

83.     Off.,  $5  433. 

V.  Bloomgart,  2  Ben.,  856.     OflF..  §  33. 

V.  Bogarc,*  3  Ben.,  257.     Off.,  g§  32,  68. 

▼.  Bouglier,  6  McL.,  2;7-2«3.     Penalties. 

§g  »l>-OZ,  108,  116,  148. 

V.  Bowen.*  10  Otto,  508.     Pensions,  §  17. 

V.  Bovd,  15  Pet.,  187.     PI..  §  2154. 

V.     Bradbury,    Dav.,    146-154.      Pay't, 

g§  154-158. 

▼.  Bradley.  10  Pet..  343.    PI.,  §  671. 

V.   Brodhead,*  8  Law  Rep.,   95.    Oflf., 

§121. 

V.  Bromley,*  12  How.,  88.    P.  O.,  §§  18, 

89. 

V.  Brown,*  9  How.,  487.     P.  O.,  g§  56,  74. 

V.  Brown.  1  Paine.  422.     PI,  §  376. 

V.  Buford,*  8  Pec,  12.    PI.,  gi<  1091,  2098. 

V.     Burn  ham,    1    Mason,    57-70.      PL, 

§i$  1957-19(S2. 

V.  Burns,  12  Wall.,  246.    PI.,  g  2149. 

V.  Cambuston,  7  Saw.,  575.     Oflf.,  §  61. 

V.  Central  Nat.  Bank,  10  Fed.  R.,  612. 

PI.,  S  1001. 

V.  Chaloner,*  1  Ware,  214.    P.  O.,  S  25. 

V.  Child.  12  Wall..  232.     Pav't,  §  315. 

V.  Chouteau,  12  Otto,  603.     Pi..  §  1015. 

V.  City  Banlf.  6  McL..  130.     Off.,  g  142. 

V.  Clarke,*  Hemp..  815.     Pay*t.  §  278. 

V.  Clyde.  13  Wall..  35.     Pay't.  §  b08. 

•  V.  Cochran,  2  Marsh.,  274.     Pay't,  §  178. 

V.  Collier,  8  Blatch.,  325.     Off.,  g$  118, 

3SJ7,  398. 

V.  Collins,  4  Blatch.,  142.  P.  O.,  g§  68,  69. 

V.  Collins,  1  Woods,  499.     Off..  §  64. 

V.  Colt.  Pet.  C.  C,  145-154.     PL,  gg  342- 

847,  451. 

V.  Corrie,*  23  Law  Rep.,  145.  Off.,  §  428. 

V.  County  Court  of  Knox  County,  1  McC, 

60S.     Off..  ^  130. 
V.  Crusell,  14  Wall..  1.     Off..  §  59. 

V.   Cumpton,    8    McL.,    163-165.      PL, 

§.:5  1072, 1073. 

V.  Custis,  1  Cr.  C.  C,  417.     Off..  §  846. 

V.  Cutter,  2  Curt.,  617.     Pensions.  §  32. 

V.  Dair,  4  Biss.,  280-283.    PL,  §S  552, 

558. 

V.  Daniel,  6  How.,  11.    Off.,  §  277. 

V.  Dashiel,  4  WalL,  182.     PL,  g  827. 

V.  Davis,  Deady,  294.     P.  O.,  §  79;  PL. 

§642. 

V.  Davis,  8  McL.,  483.    P.  O.,  §  129. 

V.  Deming,  4  McL.,  3.    Oaths,  si  8. 

V.  De  Mott,  3  Fed.  R..  478.     P.  O.,  §  87. 

V.  Denvir,  16  Otto.  536.     Off..  §  405. 

V.  Dewitt,  9  WalL,  41.    Police  Powere, 

(S  9 
V. '  Distillery,*  4  Biss.,  26.    PL,  §§  206, 

207,  472. 
V.  Dobbins,*  1  Penn.  L.  J.,  9.    Privilege, 

§25. 

V.  Dodge,  Deadv,  186.    Name,  g  11. 

v.  Douijhty,  7  Blatch..  424.     Off.,  §  423. 

V.  Duncan,  4  McL.,  607.     Partn.,  gg  391, 

392. 

V.  Durling,  4  Biss.,  509.    Off..  §  426. 

V.  Duval.*  Gilp.,  356.     Off.,  g§  872.  873, 

884.  385.  301,  396. 
V.  Eckford,  1  How.,  250.    Pay't.  §g  208, 

212. 
V.  Eighteen  Barrels  of   High  Wines,  8 

Blatch.,  475.     PedUlties,  §16^$. 

V.  Ellis,  1  Cr.  C.  C,  125.     Penalties,  §  1 17. 

V.  Ellsworth,  11  Otto,  170.     Pay't,  §  241. 


United  States  v.  Fairchilds,  1  Abb.,  74;  1  Am, 

L.  T.,  58.     Pensions,  gg  1,  2. 

V.  Faw,  1  Cr.  C.  C.  4b7.     Off.,  §  106. 

V.  Fiftv-six  Barrels  of  Whisky,  6  Am. 

L.  Reg.'cN.  S.),  32;  1  Abb.,  93.     Penalties, 

§§  16.  17. 

V.  Fillebrown,*  7  Pet.,  28.     Off.,  §  3S2. 

V.  Four  Hundred  and  Twenty-two  Casks 

of  Wine,  1  Pet.,  547.     PL,  S  2020. 
V.  Fourteen  Packages  of  Pins,  Gilp.,  235. 

Penalties,  gg  40,  153. 
V.  Gadsbv,  1  Cr.   C.   C,   55.     Penalties, 

§  118. 
V.  Gaussen,  19  Wall.,  198.    Off.,  §§  894, 

895. 
V.  George,  6  Blatch.,  37-47.      Penalties, 

g§17»-181. 
V.  Germaine,  9  Otto,  508.   Off.,  §  31 ;  Pen- 
sions, g  18. 

V.  Giles.  9  Cr.,  212.    Pay't.  §  130. 

V.  Girault,  11  How.,  22-33.    PL,  §§  588- 

548,  1998. 
V.  Goggin,  1  Fed.  R.,  49;  9  Biss.,  269. 

Pensions,  §  4. 
V.  Griswold,  5  Saw.,  25-81.    Penalties, 

§§  93-96. 

V.  Gurney,  4  Cr..  333.    PL,  §877. 

V.  Gurney,*  I  Wash.,  446.    PL,  §  2012. 

V.  Hack.  8  Pet.,  271.     Partn.,  gjj  395,  401. 

V.  Hall,*  9  Am.  L.  Reg.,  232.      P.  O., 

§29. 

V.  Hall,  6  Cr..  171.     Penalties,  §  6a 

V.  Hall.  8  Otto,  343.     Pensions,  g  3. 

v.  Hall,  2  Wash.,  366.     Penalties,  S  76. 

V.  Halsted,  6  Ben.,  205.     PL,  g  668. 

V.  Hammond,*  4  Biss.,  283.     PL.  §  623. 

V.  Harden,  10  Fed.   R,  802;  4  Hughes, 

455.     Off.,  5^§  299,  300,  332,  368,  429. 

V.  Haixlyman,  13  Pet.,  176.     PL.  §  184. 

V.  Hams,    1*  Abb.,   110-119.     Penalties, 

§g  204,  205. 
V.  Hartwell,*  12  Int  Rev.  Rec,  60.   Off., 

^§  83,  431. 

v.  Hartwell.  6  WalL.  385.     Off.,  g§  27-29 

v.  Haynes,  9  Ben.,  22.     Pensions,  §  29. 

V.  Hay  ward,  2  Gall.,  497.     PL,  §  593. 

V.  Hoar,  2  Mason,  311.     PL.  §780,  836. 

V.  Hodge,  13  How..  478.     P.  O.,  §  114. 

V.  Hoffman,*  4  N.  Y.  Leg.  Obs.,  8.    Pen- 
allies,  §  49. 

V.  Hooe,*  1  Cr.  C.  C.  116.     PL,  §  2101. 

V.  Howard,  1  Saw.,  507.     Name,  §  27. 

V.  Huckabee,  16  WalL,  414.    PL,  §  478. 

V.  Hudson,  3  McL.,  156.     Off..  S  44. 

V.  Humason,  5  Saw.,  537.     Off.,  S^  54. 

V.  Ingersoll,  Crabbe,  135.    Off.,  §  435. 

V.  Insurance    Cos.,    22   Wall.,   99.     PL, 

§682. 

V.  Jackson,*  8  Hughes,  231.    PL,  §  891. 

V.  Jackson,  14  Otto,  41.     PL,  §  120. 

V.  Jailer  of  Fayette  County,  2  Abb.,  265. 

Off..  g§  88,  104.  105,  274. 

V.  James,  13  Blatch.,  207.     P.  O.,  §  16 

V.  January,  7  Cr.,  572.     Pay't,  §  216. 

V.  Jones,  1  Marsh.,  285.    Penalties,  §  189. 

V.  Justices  of  Lauderdale  County,  10  Feu. 

R?,  460.     Off..  §  213. 
V.  Keehler,  9  WalL,  83.    Off.,  g§  77,  78, 

399 ;  P.  O.,  §  109. 
V.  Kelium,    19  Blatch.,  872.    Penalties, 

§141. 

V.  Kellv,*  15  WalL,  34.    Pensions,  §  15. 

V.  Kendall,  5  Cr.  C.  C,  163.     Off.,  g  84; 

P.  O.,  §.:$  63.  83. 

V.  Keunedv,  3  McL.,  175.     PL,  §  94. 

V.  Kershner,  1  Bond,  482.    P.  0.,  §  135. 
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United  States  v.  Kimball,*  7  Law  Ilep.,  32; 

1  West.  L.  J.,  399.     P.  O.,  ^§  32,  80. 
V.  Kirkpatrick,  9  Wheat.,    720.     Pay't, 

§§  171,  199. 
V.  Kocliersperger,*  9  Am.  L.   Reg.,  145. 

P.  O.,  §$§  31,  70,  71. 

V.  Kuhn.*  4  Or.   C.  C,  401.     Off.,  P  886. 

V.  Lancaster,*  4   Wash.,  64.     Penalties, 

gS2ll,  214,  227. 

V.  Lawson,  11  Otto,  164.     Pay't,  ^  241. 

V.  Le  Baron,  19  How.,  73.     P.  O.,  §g  98, 

106. 

V.  Le  Baron,  4  Wall.,  642.    PI.,  §  89. 

V.  Lee,  16  Otto,  198.     Pay't,  ^  266. 

V.  Lewis,*  13  N.  B.  R.,  3;^.     Pann.,  §  393. 

V.  Libby,  1  Woodb.  &  M.,  221.     Notary, 

V.  Linn,  1  How.,  104-118.     PI.,  §§  626- 

528,  374. 
V.  Linn,  2  McL..  501.     Pay't,  g§  168,  174, 

213 
V.  Litle,*  3  Cr.  C.   C,  253.     PJ.,  g§  636, 

687. 

V.  Lowe,*  1  Dill.,  585.     Oflf.,  §  390. 

V.  Lyman,  1  Mason,  482.     Pay't,  ^  31. 

V.  McAvoy.  4  Blatch.,  418;  18  How.  Pr., 

8S0.     Off..  ^423. 
V.  McCall,*  Gilp.,  563.    Off.,  §3  864,  385, 

377   838 
V.  Macdaniel,*  7  Pet.,   1.     Off.,  g§  387. 

404. 
V.   McKee,  4    Dill.,  128-181.    Penalties, 

g§  201),  210. 

V.  McLean,  5  Otto.  750.     P.  O..  §  81. 

V.  Mann,  5  Otto,  580.     PI.,  §  *^09. 

V.  Marks,*  2  Abb..  531.   Pensions,  gg  7,  8. 

V.  Martin,  2  Paine,  6H.     Off.,  S  149. 

V.  Mason,  2  Bond,  183.    P.  O.,  g§  126,  127. 

V.  Maurice,  2  Marsh.,  90-118.     Off.,  ^§  8- 

1 7,  85,  338.  , 

V.  Moore,  2  Marsh.,  317.     Off.,  §  322. 

V.  Morris,*  1  Paine.  209.   Penalties,  gg  73, 

216,  224-226,  228,  229;  PI.,  §  2009. 
V.  Morris,*  10  Wheat.,  240.     Off.,  §  853; 

Penalties,  §  2o0;  PI..  |;§  798,  1996. 
V.  Morrison,*  Chase's  Dec,  521.     P.  O., 

§§  100,  101. 

V.  Mimdel,*  6  Call  (Va.),  246.     Off.,  §  47. 

V.  Munroe,  5  Masoo,  572.     PI.,  S  1290. 

V.  Nat.  Park  Bank  of  New  York,  6  Fed. 

R.,  852.     Pay't,  g  236. 

V.  Neale,  14  Fed.  R.,  767.     Notary,  §  12. 

V.  Nichols,  4  McL.,  23.     Oaths.  §  5. 


V.  Noah,  1  Paine,  368.     Off.,  ^§  191,  192. 

V.  Odeneal,  10  Fed.  R.,  616;  7  Saw.,  451. 

Off..  S5  371. 

V.  Odeneal,*  7  Saw.,  451.     Off.,  §  349. 

V.  Omeara,  1  Cr.  C.  C,  165.     Off.,  ^40. 

V.  One  Case  Stereoscopic  Slides.*  1  Spr, 

467.  Obscene  Articles,  §  1 ;  Penalties, 
§69. 

V.  One  Copper  Still,  8  Biss.,  270.  Penal- 
ties, §  6. 

V.  One  Hundred  and  Thirty  Barrels  of 

Whisky,  1  Bond.  597.     Penalties,  §  121. 

V.  One  Hundrt-d  Barrels  Spirits,  1  Dill., 

49.     Penalties,  g  9.  « 

V.  One   Thousand    Nine    Hundred  and 

Sixty  Bags  of  Coffee,  8  Cr.,  8U8.  Penal- 
ties, g  15. 

V.  Parrott,  McAl,  271.     PL,  §  1567. 

V.  Patterson,  3  McL.,  53.     Off.,  g  321 ; 

Penalties,  §g  79,  154. 

V.  Pearce,  2  McL..  14.     P.  O.,  §  96. 

V.  Pignel,  1  Cr.  C.  C,  310.     Off..  §  94. 

V.  Pinover,  3  Fed.  B.,  305.    Notice,  g  14. 


United  Stales  v.  Pomeroy,*  3  N.  Y.  Leg.  Obs., 

143.     P.  O..  g28. 

V.  Prescott,  3  How..  578.     Off.,  §  84. 

V.  Quantity  of  Distilled  Spirits,  4  Ben., 

349.     Off.,  §  426. 

V.  Rice,  1  Hughes,  560.     Off.,  §  108. 

V.  Riplev,*  7  Pet.,  18.     Off.,  g  380. 

V.  Roberts,*  10  Fed.  R,  540.     Off..  §  889. 

V.  Rokierts,*  9  How.,  501.    P.  O.,  §§  104, 

110. 

V.  Roelle,*  6  Rep.,  550.    Off.,  J$  138. 

V.    Rousmaniere,  2  Mason,  873.     Pay't, 

§93. 
V.  Sawyer,*  1  Gall ,  86.     PL,  §§  862,  863. 

1101,  1113,  1114,  2005. 
V.  Schumann.  2  Abb.,  523;  7  Saw.,  439. 

Off..  g5i  366,  867. 

V.  Scott,*  3  Woods,  334.     PI.,  §  1657. 

V.  Seaman,  17  How.,  225.     Public  Print- 
in"*  ^  1 
V.  Seventy-ei^ht  Oases  of  Books,  2  Bond, 

271.     PL.  gg  476,  479. 

V.  Sheltou.  1  Mai-sh.,  517.     Partn.,  §  394. 

V.  Sinims,*  1  Cr.,  252.     Penalties,  gg  82, 

144. 
V.  Six  Fermenting  Tubs,  1  Abb.,  268.   PL, 

g701. 
V.  Six  Lots  of  Ground,  1  Woods,   234. 

Off.,  S^  427. 
V.  Sixtv-four  Barrels  of  Distilled  Spirits, 

8  Cliff., '308.     Penalties,  ^g  1.  8. 

V.  Skam,  5  Cr.  C.  C,  367.    Pensions,  §30. 

V.  Sonachall,  4  Biss.,  425.     Notary,  g  13. 

V.  Spalding.*  2  Mason.  478.     PL,  g§  388, 

1117-1119. 
V.  Spencer,*  2  McL.,  405.     PL,  g§  123, 

674,  1050. 

V.  State  Bank,  6  Otto,  30.     Off.,  §  336. 

V.  Stevenson,  1  Abb.,  495.     Notice,  g  58. 

V.  Stevenson.  8  Ben.,  IIU.     Penalties,  §6. 

V.  Stowell,  2  Curt.,  153.     Off.,  g  436. 

V.  Strieker,  12  Blatch.,  3b9.     Penalties, 

§241. 
V.  Strobach,  4  Woods,  592.     Off.,  §§  276, 

313.  840. 
V.  Sturges,  1  Paine,  525.     Notice,  g  8 ; 

PL,  g  1376. 

V.  Ten  Eyck,*  4  McL.,  119.     Off.,  §  892. 

V.  The  Brig  Burdett,  9  Pet..  682.     Penal- 
ties, g  152. 
V.  The  Brig  Henry,  4  Blatch.,  859.     Pen- 
alties, gg  124.  175. 
V.  The  Brig  Lawrence,*  7  N.  Y.  Leg.  Obs., 

174.     Off.,  gg  811,  324.  325. 
V.    The  Brigantine    Mars,    8   Cr.,   417. 

Penalties,  §  13. 
V.  The  Globe  Works,  7  Fed.  R.,  530-533. 


PL,  g§  116<M108. 

■  V.   Tl 


lie   Hunter,   Pet.   C.   C,   10.     PL, 
§  1812. 

-  V.  The  Propeller  Sun,*  10  Am.  L.  Reg., 
277.     PL,  §  1850. 

-  V.  The  Reindeer,  2  Cliff.,  57.     Penalties, 
§  21. 

-  V.  The  Schooner  Little  Charles,  1  Marsh., 
347.     PL,  g  1829. 

-  V.  The  Schooner  Paryntha  Davis,  1  Cliff., 
532.     PL,  §  1818. 

-  V.  The  Schooner  Reindeer,*  14  Law  Rep., 
235.     Penalties,  §  174. 

-  V.  The  Steamboat  Cora,*  1  Dak.  Ty,  1. 
PL,  g  1825. 

-  V.    Steamboat   Henry  C.    Homeyer,    2 
Bond,  217.     Penalties,  g  147. 

-  V.  The  Virgin,  Pet.  C.  C,  7.     PL.  §  2009. 

-  V.  Thomas,  15  WalL,  837.     Off.,  §  99. 
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United   States   v.  Thomasson,    4t  Biss.,    09. 

PartD.,  ^§  45,  156. 

V.  Thompson,  1  Gall.,  S88.    PL.  §  2.158. 

V.  Thompson,  Gilp..  614.    Pay't,  §  120. 

V.  Three  Hundrea  Barrels  of  Alcohol,  1 

Ben..  73;  8  lut.  Rev.  Rea,  105.    Off.,  §293. 

V.  Tichenor.  12  Fed.  R.,  415.    PI.,  §  1233. 

V.  Tilden,*  21  Law  Rep.,  598.    Penalties, 

§114. 
V.   Tinklepaugh,    3  Blatch.,  425.     Off., 

§819. 
V.  Turner,  2  Bond,  379.    Partn.,  §§  167, 

560. 
V.  Twenty-five  Barrels  of  Alcohol,*  10 

Int.  Rev.  Rec,  17.    PI.,  §  1870. 
V.  Twenty -five  Cas^s  of  Cloths,  Crabbe, 

856.     Penalties,  §  155. 
V.  Twenty-four  Coils  of  Cordage,  Bald., 

502.     Penalties,  §  78. 
V.  Union  Nat.  Bank,  10  Ben.,  403-410. 

Pay't,  §§  220, 230. 
V.  Union  Pacific  R.  Co.,  8  Otto,  509.   PL, 

§  1312. 
V.  United  States  Express  Co.,*  5  Biss., 

91.     P.  O.,  §g  28,  24. 
V.  Walsh,  1  Abb.,  66;  Deady,  281.    Pen- 
alties, g  70. 
V.    Wardwell,  5  Mason,    82-94.      Pay't, 

g§  100-163. 

V.  Webb.*  8  Ben..  344.     PL,  §  1578. 

V.  Weeden,  2  Flip.,  7d.    Off.,  gg  01,  93. 

V.  Wells,*  15  Int.  Rev.  Rec,  56.     Off., 

§  800.  , 

V.  West,  7  Blatch.,  424.     PL,  §  1242.         ' 

V.  White.  Taney.  152.     Off.,  §  369. 

V.  Wickersham.   10  Fed.  R.,   505.     Off., 

§  162. 

V.  Willard,  1  Paine.  539.     PL,  §  2067. 

V.  Willetts.  5  Ben.,  220.     Penalties,  g  109. 

V.  Williams,  5  Cr.  C.  C.  619.     Off.,  g  290. 

V.  Williams,*  4  McL..  236.  Partn.,  §§461, 

462. 

V.  Williams,  4  McL..  5G7.    Pay't.  §  116. 

V.  Williams,  5  McL.,  133.    Pay't,  §  117. 

V.  WilUams,  1  Ware,  175.    Pay't,  §§  72, 

289. 

V.  Winchester,  2  McL.,  135.     Oaths,  §  7. 

V.  Winter,  13 Blatch.,  276.  Name,  §§  3, 12. 

V.  Wright,  1  McL.,  509.     Off.,  §  :il4. 
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ABANDONMENT. 
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ABATEMENT.    See  Demurrer;  Partnership;  Plea;  Pleading;  PracHee. 
of  «uit  for  penalty,  by  death.    Pen.,  g  120. 

ACCORD  AND  SATISFACTION.    See  Plecu 
what  constitutes.    Paym.,  §§  373-376. 
an  accord  must  be  executed.    Paym.,  §§  277,  278. 
how  pleaded.    Paym.,  g  279. 

ACCOUNTS.    See  Partnership;  Pajpnent  and  Settlement. 

ACKNOWLEDGMENT.    See  Notary  Public. 

ACTIONS.     See  Abatement;  Debt;  Forfeitures;  Partnership;  Penalties  and  Forfeitures; 
Postmaster. 
of  mandamus,  bars  action  for  damages  on  same  cause.    Offi.,  §§  20,  21. 
cannot  be  maintained  after  award  and  payment,  on  original  demand*    Offi.,  §  18. 
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ADMINISTRATOR.    See  Declaration;  Pouters, 

ADMIRALTY.    See  Pleadings  in  Admiralty. 
tender  of  money  in.    Paym.,  §§  368,  269. 

ADMISSIONS.    See  Evidence;  Pleadings  in  Admiralty:  Seplieation. 
in  pleadings.    Pi.,  §§  1917-1929. 

AFFIRMATIONS.    See  Oa^^. 

AGENCY. 

distinction  between,  and  partnership.    Part.,  §  11. 

AGENT.    See  Bounties;  Declaration;  Officers;  Pensums, 

AJDER  BY  VERDICT. 

when  misjoinder  cured  by  verdict    PI.,  g  419. 

informality,  when  cured  by.    PL,  ^  1940, 1969-1970,  2064-3069L 

ALTERATION.    See  Amendments;  Pleck 

AMENDMENTS.    See  P^eadtn^;. 

allowance  of,  not  open  to  revision  in  court  of  error,    PI.,  §§  2088,  20S9* 
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libel  in  rem  not  to  be  changed  to  libel  in  personam.    Pi.,  ^§  2087,  2098»  2094. 
generally,  answers  not  amendable  as  of  course.    PL,  §  1985. 
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admiralty  practice.    PL,  g^  2124-218^ 

of  variance  in  name.    Name,  g  23. 

of  record,  power  as  to,    PL,  g  1958* 

ANSWER.    See  Amendments;  Plea;  Pleadings  in  Admiralty. 

*Frep«red  by  Eookxtk  McQuiujn,  Esq.,  of  the  St  Louis,  Mo.,  Bar. 
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joiDt  and  several.    PI.,  ^§  1507,  1582,  1599. 
signature.    PI..  g§  1508,  1683. 

to  interrogatories.    PL,  §^  1509,  1510,  1511,  1516,  1528, 1524, 1584-1537,  1542. 
verification.     Pi.,  ej§  1559-1568, 1599,  1625-1627. 
infringement  of  patent.     PL.  gg  1613-1616,  1620-1623. 
when  no  note  is  appended.    PL,  ^  1511-,  1537. 
exceptions  to.    PL,  §§  1518,  1521,  1586-1598. 
exceptions  to  part.    PL,  ^  1512.  1588. 
whether  part  may  be  heard  separately.     PL,  §§  1513,  1589. 
impertinence.     PL,  §§  1514. 1515,  1540,  1541. 
as  evidence.    PL,  §§  1517,  1548, 1628-1665. 
insufficient  bar  in.     PJ.,  ^  1528. 
sufficient  bar  in.    PL,  §  1529. 
order  as  to  defendants  in  default.    PL,  §  1581. 
illustrative  cases.    PL,  §§  1544-1558,  1564-1579,  1599-1612,  1617-1624. 

APPEARANCE. 

to  suit  by  partner.    Part.,  §§  110,  150,  151. 

APPELLATE  PRACTICE.    See  Amendmenta;  Practice. 

APPLICATION  OF  PAYMENTS.    See  Payment  and  Settlement. 

APPOINTMENT.    See  Officers. 

power  to  make.    Pow.,  g§  38-42.  ^ 

ARREST.    See  Officers;  Privilege. 

ASSIGNEE.    See  Bankruptcy. 

ASSIGNMENTS.    See  Partnerehip. 

right  of  insolvent  debtor  to  prefer  creditors  in  Mississippi.    Part,  §  809. 
for  creditors  by  partner.     Part.,  §§  98,  99,  127-180,  188-193. 
of  debts  by  partner.    Part.,  §§  102,  181. 

ASSISTANTS.    See  Officers. 

ASSUMPSIT.    See  Ansioer;  Declaration;  Plea;  Pleading. 

ATTACHMENT. 

right  of  private  creditors  to  attach  partnership  property.    Part.,  §§  258,  258a,  255,  834. 

proof  of  allegation  to  defraud  creditors.     Part.,  §  306. 

mail  of  debtor  not  subject  to.     Post.,  §  52. 

to  bring  party  before  court;  practice.     Offi.,  §  260. 

United  States  courts  may  compel  observance  of  rules  by.    Offi.,  §  262. 

ATTORNEY-GENERAL.    See  Officers. 

ATTORNEY,  POWER  OF.    See  Powers. 

AUTHORITIES  REVIEWED. 

as  to  variance  between  writ  and  declaration.    PL.  §§  1954,  1955. 

as  to  how  far  bad  plea  cured  by  verdict.     PL,  §  1906. 

as  to  whether  or  not  justice  is  done  though  the  forms  are  incorrect.     PL,  §  1968. 

as  to  multifariousness  of  bill  in  equity.     PL,  (^  1180. 

as  to  demijrrability  of  bill  for  infringement  of  patent.     PL,  §  1188. 

as  to  statement  of  venue  of  instrument  declared  on.    PL,  §  83. 

as  to  joining  defendants  in  action  for  conversion.    PL,  §  89. 

as  to  what  constitutes  duplicity.    PL,  §  977. 

as  to  irecovery  in  action  for  debt.    PL.  ^  845. 

as  to  right  to  change  by  amendment  a  libel  in  rem  to  libel  in  personam.    PL,  g  2098. 

as  to  illegal  partnership,  particular  case.     Part.,  g  206. 

as  to  existence  of  partnership  by  participation  in  profits.     Part.  §  7. 

as  to  equitable  rights  of  surviving  partner  in  realty.    Part,  ^  68. 

as  to  distinction  between  dormant  and  open  partners.    Part.,  §118. 

as  to  equity  of  innocent  partner  where  trust  money  is  misappropriated.     Part,  §  141. 

as  to  notice  in  dissolution  of  partnership.    Part,  §  250. 

as  to  right  of  partnership  creditors.     Part,  §  255. 

as  to  resignation  of  officers.    Offi.,  §  208. 

as  to  effect  of  appointment  upon  incumbent  of  office.    Offi.,  §  289, 

AWARD. 

action  on  original  demand  cannot  be  maintained  after.    Offi.,  g  18, 
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B. 

BAIL. 

special,  liability  of,  not  to  be  enlarged  by  intendment.    PL,  §  1958. 

BAILIFFS. 

to  United  States  znarsbal.    Offi.,  §§  274,  275. 

BANKRUPTCY. 

notarial  acts  in.    N.  P.,  g§  19-26. 

rule  in,  for  distributing  assets  of  partnersbip  and  separate  assets  of  partners.    Part., 


§124. 


effect  upon  dissolution  of  partnership.    Part.,  §  275. 

receiver  of  property  in  sheriff's  possession,  r;ght  of  assignee  in.    Part,  §  875. 

BELIEF.    See  Answer  in  Equity. 

BILL  IN  EQUITY.    See  Pleading. 

to  state  whole  case.    PL,  §§  1133,  1161. 

must  allege  necessary  facts  to  construe  language  involved.    PL,  §§  1184,  1186,  1162. 

general  certainty  in,  ordinarily  sufficient.    PL,  g§  1136,  1168. 

consideration,  statement  of,  in  bill  for  fraud.    PL,  §g  1137, 1138,  1164,  1169. 

bill  charging  shareholders  of  insolvent  company.     Pi.,  ^  1189,  1166, 1167a. 

to  show  how  each  defendant  is  concerned  as  party.    PL,  §§  1140. 1167. 

parties  to  suit  to  enjoin  judgment.    PL.  g§  1141,  1169, 1170,  1172. 

allegation  of  payment  of  note.    PL,  §g  1142,  1171, 1172. 

averment  of  citizenship  in  removed  cause.     PL,  g^  1148, 1178. 

to  dissolve  partnership,  treated  as  bill  for  partition.     PL,  gg  1144, 1174. 

multifariousness.  PL,  §§  1145-1148, 1152-1157,  1175-1180,  1186,  1101,  1805-1882,  1869. 

laches  under  statute  of  limitations.    PL,  §§  1149-1151,  1181-1184, 1261. 

discovery.     PL.  ^  1158,  1159,  1192,  1196,  1226-1229. 

infringement  of  copyright.    PL,  §55 1160,  1108, 1105. 

ft)f  patent.    PL,  §  1188. 
allegation  as  to  tiUe.    PL,  §§  1104, 1204. 
certainty  of  averments.    PL,  §1198. 
statement  of  facts.    PL.  §§  1199-1203. 
citizenship  of  parties.    PL,  §§  1216-1225. 
fraud.    PL,  §§  1230-1239. 
patent  suits.     PL,  §§  1240-1251. 
supplemental  pleadmgs,  special  replication  not  allowed.    PL,  §§  1684,  168& 

bill,  for  what  used.    PL,  §§  1685.  16Q6,  1600,  160L 

illustrative  cases.    PL,  §|^  1692-1709. 

motion  to  dismiss  for  laches  in  prosecution.    PL,  §§  1687, 1680. 
illustrative  cases.    PL,  §§  1205-1215, 1252-1284. 
prayer.    PL.  §§  1285-1292,  1857. 
interrogatories.     PL,  §§  1293-1298. 
laches.    PL,  §§  1290-1304. 
cross-bUL    PL,  §§1333-1844. 

BILL  OF  EXCEPTIONS. 

how  to  be  drawn.    PL,  §  1061. 

BILL  OF  EXCHANGE. 

when  debt  of  drawer  to  acceptor  is  one.    Paym.,  §  167. 

BONA  FIDE  PURCHASEB.    See  Notice. 

BONDS.    See  Declaration;   Official  Bonds;  Plea;  Pleading;  Postmaster;  Principal  and 
Surety. 
delivery  by  United  States  marshaL     Offi.,  §  272.  • 

replevy  bv  United  States  marshal.    Offi.,  §  282. 
made  to  United  States  marshal,  he  is  to  collect.    Offi.,  §  288. 

BOUNTIEa    See  Pensions  and  Bounties. 

BURDEN  OF  PROOF.    See  Evidence. 


C. 

CARRYING  MAIL.    See  Mail 

CHANGE  OF  NAME.    See  Name. 

CITIZENSHIP.    See  Answer  in  Equity;  Bill  in  Equity;  Declaration;  Demurrer;  FUa;  PUad^ 
ing. 
in  one  state,  and  residence  in  another.    PL,  g  805. 
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COLLISION,    See  Pleadings  in  Admiralty. 

COMMERCIAL  PAPER.    See  Notary  Public;  Notice;  Parhk^rMp. 

COMMISSIONERS.    See  Officers;  Pension  and  Bounties. 

COMPENSATION.    See  MaiX;  Postofflce  DepartmenU. 
of  officers.    Ofli.,  §§  376-399. 

COMPOSITION.    See  Compromise. 

COMPROMISE. 

offer  of;  effect  of.    Paym.,  §^  310.  311, 

by  implication.    Paym.,  §§  813,  313. 

proof  of  performance  of.    Paym.,  §  314. 

under  protest;  duress.    Paym.,  §  315. 

with  one  debtor  only.    Paym.,  ^  316. 

sum  less  than  debt.    Paym.,  §55  317-390. 

composition  with  creditors.    Paym.,  §^  331,  339. 

claim  for  negotiation ;  fraud.    Paym.,  §  823. 

obtained  by  concealment.    Paym.,  §  834. 
agreement  to  pay  one  creditor  more  than  another.    Paym.,  §§  825-838^ 
by  seamen.    Paym..  §  329. 
illustrative  cases.    Paym.,^  807-309. 

CONFIRMATIONS 

of  land  titles,  notice.    Notice,  g  84, 

CONFLICT  OF  LAWS. 

rights  arising  under  foreign  law;  remedies  governed  by  local  laws.    PL,  §  42* 

CONGRESS. 

having  power  to  create  an  office,  may  prescribe  terms  for  holding.    Offi.,  g  242. 
power  of  removal  of  officers  in  congress.    Offi.,  g  245. 

powers  of,  as  to  pensions.    Pensi.,  ^  3-8.  ^ 

as  to  postoffices.    Post.,  gg  1-8,  0-14, 15,  16.  ' 

cannot  give  original  jurisdiction  to  supreme  court.    Offi.,  §  23B. 
having  imposed  a  penalty,  may  provide  for  its  remission.    Pen.,  g  207* 
members,  privilege  from  arrest,  etc.     Priv.,  gg  18,  19. 

CONSIDERATION.    See  BiU  in  Equity;  Contract;  Plea. 
indorsement  of  a  bill  imports.    PL,  g  584. 

distinction  between  motive  of  giving  a  note  and  consideration  therefor.    PL,  g  540. 
illegal,  for  official  bond.    Offi.,  gg  16,  1 7. 

CONSOLIDATION. 

of  railroad  companies,  dissolves  old  and  creates  new.    PL,  g  749* 

CONSTRUCTION.    See  Partnership;  Words  and  Phrases. 

of  statutes  prescribing  penalty,  and  also  declaring  misdemeanor,  strictly  construed.  PL, 


§440. 

lie 


rules  for  construing  statutes.    PL,  g  441. 

penalties  strictly  construed.    Pen.,  g§  56,  57;  PL,  g  480. 

of  powers.    Pow.,  g  14. 

CONSTRUCTIVE  NOTICE.    See  Notice. 

CONTINUANCK  ^ 

decision  of  motion  for,  not  subject  to  review.    PL,  g  2188. 

CONTRACT.    See  Mail;  Official  Bonds. 

non-performance  of,  when  excused  when  caused  by  fault  of  other  party.    PL,  g  747. 

containing  rtiutual  releases,  not  obligatory  upon  party  not  signing.    Part.,  g  20i« 

right  of  government  to  make.    Offi.,  g  14. 

essential  elements,  when  government  is  a  party.    Offi.,  g  15* 

l^iving  creditor  preference  over  others,  void.    Fl.,  g  1950. 

by  United  States  marshaL    Oifi.,  g§  368-270. 

CONVERSION. 

by  partner.    Part.,  g§  104-107,  184,  138, 189,  141-143. 
against  postmaster,  will  lie,  when.    Post.,  gg  92,  98. 

COPY. 

right  to,  of  public  records.    Pub.  Rec,  gg  1-3. 

COPYRIGHT.    See  Bill  in  Equity. 

case,  not  trespass,  is  proper  remedy  for  violation  of.    PL,  g  1195. 

CORPORATION.    See  Notice. 

consolidation  of  corporations  dissolves  old  and  creates  new.    PL,  g  749. 
character,  etc.,  of  not  to  be  changed  without  consent  of  stockholders.    Fl.,  g  748. 
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cosxa 

question  as  to  allowance  of.    PI.,  g  481, 

quo  ttarranto,  plaintiff  may  recover  when  defendant  surrenders  office.    Offl.,  g  24& 

COUNT.    See  Declaration. 

COUNTER-CLAIM.    See  Plea;  Set-off. 

COUNTY  OFFICERS.    See  Offleers.  . 

COURTS.    See  Jurisdiction;  Supreme  Court, 

powers,  etc.,  as  to  attachment  of  persons,  etc    Offi.,  §§  260-26i# 

CREDITORS.    See  Compromise;  Partnership. 

CROSS-BILL. 

nature  of,  etc.    PI.,  §§  1833-1844. 

CROSS-LIBEL.    See  Pleadings  in  Admiralty. 

CUSTOM.    See  Usage  and  Custom. 

D. 

DAMAGES. 

measure  of,  in  actions  against  officers.    Offl.,  §§  101-1 08« 

DHATH.    See  Abatement;  Partnership;  Powers. 

simple  power,  irrevocable  during  life  of  donor,  extinguished  by  his  death.  Pow.,  g  0. 

DEBT.    See  Declaration. 

object  of  action  of.    PL,  §  843. 

will  lie  for  undetermined  demand.    PL,  §  843. 

and  indebitatus  assumpsit.    PL,  §  844. 

is  for  recovery  of  sum  due,  not  sum  demanded.    PL,  §  845* 

will  lie  for  statutory  penalty.    PL,  §^  846,  451. 

DECLARATION.    See  Evidence;  Pleading;  Pleadings  in  Admiralty:  Profert  and  Oyer* 

1.  In  Obxeral.  ^ 

2.  Cbrtaimty  and  Suwioikrot  or. 
8.  Oir  Written  iKflTRUMXKTB. 

4.  Under  Statutrs. 

1.  In  General. 

variance  between  writ  and  declaration.    PL,  §§  1,  26,  54, 

venue  for  trial  sufficient.    PL,  ^^  2,  27* 

venue  necessary  for  every  material  fact.    PL,  g§  8,  28. 

venue  in  margin  sufficient.    PL,  ^§  4,  80,  8L 

illustration  of  good  venue.     PL,  ^  5,  88,  84,  125. 

count  in  wrong  form  of  action.    PL,  §§  6,  85,  86. 

proper  joinder  of  count  improperly  framed.     PL,  §§  7,  86. 

averment  of  fact  of  partnei-ship  not  always  necessary.    PI.,  §§8,  87* 

money  had  and  received  against  joint  defendants.    PL,  g§  9,  88,  89; 

trover  against  joint  defendants.    PL,  §g  10,  89. 

joinder  of  causes  by  plaintiff  in  two  capacities.    PL,  g§  11»  12,  40-48* 

facts  within  judicial  notice  not  averred.    PL,  §§  18,  48* 

want  of  formal  conclusion.     PL,  g§  14,  44. 

averment  of  act  by  agent.    PL,  ^^  15,  44a. 

allegations  of  time,  quantity,  value,  etc.     PL,  g§  89-09. 

action  on  judgment;  plaintiff  as  administrator.    PL,  §  100. 

averment  of  administratorship;  profert  of  letters.    PL,  §  101« 

allegation  of  assignment.    PL,  ^%^  103,  103. 

husband  and  wife.    PL,  ^§  104-106. 
state  statutes  need  not  be  pleaded.    PL,  §^  107-109. 
averment  of  title  to  note  in  suit.    PL,  ^§  19,  61. 

suit  on  note ;  allegation  of  demand  at  place  of  payment  not  necessary.    PL,  §§  20, 68. 
distincticm  between,  in  debt  and  assumpsit.    PL,  §§21,  68« 
for  infringement  of  patent.    PL ,  §g  22,  55. 
setting  out  instrument  declared  on.    PL,  §§  23,  56,  57* 
sufficient  form  of  profert.    PL,  §  57. 
surplusage.    PL,  §g  16,  46, 118,  114. 

assumpsit  on  an  agreement  improperly  sealed.    PL,  §§  17,  48* 
averment  of  citizenship  at  time  of  filing.    PL,  §g  IS,  49* 
joinder  of  torts  in  one  connc    PL,  gg  24,  58. 
informality  in  conclusion  for  damat^es.    PL,  §§  25,  59. 

sufficient  allegation  of  plaintiff's  official  capacity  as  administrator.    PL,  §  41* 
depending  upon  mupicipai  charter,  need  not  set  out.    PL,  §g  18,  48» 
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facts  mav  be  stated  according  to  legal  effect.    PI.,  §  45* 

ishoald  always  show  title.    PI.,  §  65. 

party  must  abide  by.     PI.,  §  66. 

immaterial  statements  no  ground  of  demurrer.    PL,  §  67, 

joinder  of  parties.    PI. ,  §§  6«-74. 

joinder  of  counts.    PI. ,  §§  75-88. 

proofs  must  correspond  with  allegations.    PL,  §§  60,  61. 

must  contain  statement  of  facts.    PL,  g  63. 

alleging  promise  to  pay  by  deceased  and  also  by  administrator.    PL,  g  68. 

when  allegation  as  to  performance  necessary. '  PL,  §  64. 

parol  contracts  made  in  another  state.    PL.  §  110. 

averments  admitted  by  demun-er.    PL,  §111. 

negligence.    PL,  §  112. 

averment  of  names  unnecessary,  when.    PL,  §  115. 

interest  need  not  be  demanded.    PL,  g  116. 

rate  of  exchange.     PL.  §  117. 

slander;  innuendo.     PL,  §  118. 

on  collector's  bond.     PL,  §  120. 

by  policy-holder  of  insurance  company  aprainst  stockholder.    PL,  §  121« 

covenant  to  pay  amount  of  decree.    PL,  §  123. 

official  bond.     PL.  §  123. 

caption.    PL,  §  124. 

on  note,  indorsement.    PL,  §  126. 

breach  of  contract  to  convey  title.    PL,  §  127. 

when  contract  to  be  specially  set  forth.     PL,  §  128. 

single  bill,  declared  on  adcordiog  to  legal  effecL    P!.,  §  129. 

writ  of  right.     PL,  S  130. 

scire  facias  under  lien  law.    PL,  g  181. 

in  court  of  claims.     PL,  §s  132-134. 

eviction.    PL.  §5  135. 

seizin  in  New  York.     PL,  §  136. 

may  be  amended,  after  special  plea,  replication  or  demurrer,  wHen.    PL,  g  761. 

2.  Certainty  and  Sufficiency. 

in  debt,  to  state  amount  definitely.    PL,  ^§  137,  155. 
derivation  of  title  to  note  sued  on.    PL,  g.:^  138,  156,  157, 
.allegation  by  act  of  agent.     PL.  §§  189,  168, 

allegation  of  damages  supplied  from  ad  damnum  in  writ.     PL,  §§  140,  1«9« 
debt  against  executor  on  note.    PL,  g§  141,  160.  161. 
averment  of  consideration  **for  value  received.'*    PL.  §.4  143.  163. 
averment  of  demand  and  notice  against  guarantor.     Pi.,  ^§  143.  164. 
assignment  of  breach  of  contract  of  guaranty.     PL,  §§  144,  IGo. 
on  award;  averment  of  publication.    PL,  ^§  145,  IG^. 

of  amount.    PL,  ^§  146.  169. 

averment  of  readiness  to  perform.    PL,  §§  147,  170. 
in  deceit.    PL,  gg  14S.  172. 

on  judgment;  jurisdiction.     PL,  §§  149.  150,  151,  173-176. 
for  account  of  profits,  to  aver  profits.    PL.  S.^  153.  177,  178. 

to  aver  relationship  of  parties.    PL,  g§  15;3,  179. 
defective  through  clerical  error.    PL,  g  IsO. 
uncertain  by  addition  of  unnecessary  words.    PL,  §§  154.  181. 
uncertainty  of  statement.    PL,  §  182. 

section  11  of  judiciary  act  of  1789.  chapter  20,  does  not  apply  to  executors.    PL,  §  15(1 
definiteness t)f  allegation.    PL,  ^§  183-188. 
illustrations.    PL,  §§  189-198.  229-278. 
in  actions  for  libel.    PL.  g§  199-203. 
allegation  of  special  damage.     PL,  ^§  203-205. 
allegation  in  suits  for  forfeiture.    PL,  i^§  206-209. 
averment  of  performance.    PL,  gg  210-216. 
allegation  of  breach  of  official  bond.    PL,  ^*§  217-220. 
averment  of  preliminary  proceedings  in  patent  causes.    PL,  §§  221>328t 
allegation  as  to  citizendhip  of  paities.    PL,  g^  279-318. 
jurisdictional  averments.     PL,  ^§  819-321. 
.  when  names  of  persons  need  not  be  averred.    PL,  §  96o. 

8.  On  Written  Instruments. 

writing  sued  on,  how  stated.    PL,  g§  823,  838. 
separate  breaches  to  be  separately  pleaded.    PL,  ^§  333.  839. 
nominal  damages,  unless  special  averred.    PL.  ^§  333a,  340. 
papers  made  part  of  instrument  declared  on.    PI,,  g^  324,  341« 
amount  demanded  ih  debt.    PL,  ^§  325,  842-346. 
recovery  of  less  than  asked.    PL,  gg  326,  347. 
performance  of  conditions  precedent.     PL,  g§  327,  348,  349* 
breach  to  be  single.    PL,  (^)§  338,  350,  351. 
averiuent  6t  damage  on  appeal  bond.    PL,  g§  829,  852,  854. 
breaches  Ui  be  assigned  on  penal  bond.     PL,  §§  830,  859^  36U. 
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DECLARATION,  On  Written  Insteuhbnts  — continued, 
breaches,  when  to  be  assigned.    PI.,  §i$  831,  859,  8B0. 

how  to  be  assigned.     PI.,  §.§  S82,  850,  351,  861-868. 
against  joint  obligors.    Pi.,  §g  883,  864. 

assignment  of  breaches  before  judgment  by  default.    PI..  §§  334,  866. 
averment  of  ouster  on  covenant  of  w<irranty.    PI..  §^  8)5,  867. 
derivation  of  title,  when  formal  defect.    PL,  §^  88J,  867a. 
immaterial  repugnant  assignment  of  breach  rejected.    PI.,  §  36S. 
breach  not  assigned  by  averment  of  non-payment  of  penalty.    PI.,  §§  387,  869« 
allegation  of  breach  of  bond.     PI.,  g§  370-881. 
illustrative  cases.     PI..  ^  882-39-3. 
in  actions  on  notes  and  bills.    PI.,  §§  898-416. 

4.  Under  Statutes. 

conclusion  of  declaration  for  penalty.    PI.,  |t§  417,  425* 

under  act  of  January  9,  1808.     PI.,  tig  418,  427. 

misjoinder,  when  cured  by  verdict.     PI.,  Sj5  419,  426. 

fraud,  when  to  be  alleged.    PI.,  §§  424,  448-446. 

under  statute  enlarging  right  to  sue.     PI.,  g  446. 

suits  against  insolvent  estates  in  Indiana.    PI.,  ^.^  448-446. 

claim  for  penalty  and  personal  injury  cannot  be  joined  in  New  York.    PI.,  §  482. 

bad  on  demurrer,  when.     PL,  g  483. 
claim  for  penalty ;  how  declared  on.     Pi.,  g  434. 
penalty  to  person  suing  therefor.     PI.,  g§  420.  428,  420. 
under  statutory  penalty  for  imposing  excessive  fare.     PI.,  §^  431,  432-434. 
under  statute  enforcing  right  of  citizen  to  vote.     PL.  g§  42:2,  423,  485-442. 
state  statutes  need  not  be  pleaded.     PL,  $J§  107-109,  447,  448, 
should  state  act  of  congress  on  which  founded.     PL,  g  449. 
assent  of  voters  to  validate  contract  sued  on.     PL,  §  450. 
debt  will  lie  for  statutory  penalty.     PL,  §  451. 
under  civil  rights  act;  citizensliip.     PL,  g^  452,  458. 
illustrative  cases.     PL,  §g  454-488. 

DEED  OF  TRUST.    See  Notice, 

DEFECTS  IN  PLEADINGS.     See  Pleading. 

DELIVERY  BOND. 

by  United  btates  marshal    Offi.,  §  372. 

DEMURRER.    See  Amendmenta;  Practice. 

1.  In  Qkhkral. 

2.  At  Law. 
8.  Ik  E^unr. 

1.  In  Genera  u 

undisposed  of;  when  considered  waived.    PL,  §§  1941,  1942,  1072,  1973. 
judgment  goes  against  party  committing  firat  fault  on.     PL,  g  1U78. 
does  not  reach  back  beyond' general  issue.     PL,  $)  1979. 

2.  At  Law. 

not  inconsistent  with  general  issue.     PL,  §§  94G,  059. 

in  abatement.    PL,  $^.^  947,  950a,  9G0,  963. 

frivolous.     PL,  ^S  34d,  960a. 

general  and  special.    PL,  §.<  949,  956,  962.  964,  974,  1005-1010,  1038,  1059. 

cannot  question  authority  or  consideration.     PL.  ^§  950,  962a. 

variance  between  writ  and  declaration.     PL,  g^  951,  968. 

misjoinder.     PL,  g§  952,  969. 

statute  of  limitoitions.     PL.  g.^  953,  970,  1027,  1056. 

reaches  back  to  first  defective  pleading.     PL,  §  746. 

though  not  always.     PL,  {j^  957,  975. 
how  far  it  cuts  back.     PL,  $;§  991-1004. 
what  is  admitted  by.     PL,  g^  1011-1019. 
to  several  pleas.     PL,  gg  954,  971,  972,  1030-1025. 
duplicity,  now  reached.     PL.  (ig  955,  978. 

defined.     PL,  g^  956a,  977,  1037. 
properly  overruled,  in  Iowa,  where  petition  states  a  substantial  cause  of  action.    PL, 

§  2189. 
for  want  of  jurisdiction,  does  not  admit  it.    PL,  §  896. 
to  several  pleas,  if  any  one  is  good,  demurrer  is  bad.     PL,  g  541. 
special  may  be  filed  in  all  actions  in  federal  courts.     PL,  ^  32. 
illustrative  cases.     PL,  gg  USO-WO,  I02d,  1028,  1031,  1031-1036,  1038-59. 
citizenship  as  ground  of.     PL.  ^  1029,  1030. 
limit  as  to  number.    PL,  §  103;^. 

8.  In  Equity. 

definition;  office.    PL,  §§  1372,  1373. 
illustrative  cases.    PL,  ^.^  1374-1382,  1414-1420. 
what  is  admitted  by.     PL,  ^§  13i5»-l396. 
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DEMURRER,  In  Equity  —  continued, 
want  of  equity.    PI.,  g§  1397-1401. 
defect  of  parties.     PI.,  t$§  1402-1405. 
causes  for.     PI.,  §§  1408-1413. 
to  part,  certainty.     PI.,  §§  1345,  1855. 
not  to  rely  upon  answer.     PI..  g§  1346.  1858. 
to  inteiTogatories.    PI..  g§  1347,  1856,  1359,  1860. 
to  whole  bill.    PI.,  g§  1851.  1365, 1374. 
for  unnecessary  parties.     Pi.,  ^g  1353,  1866,  1367. 
ore  tenus.    PI.,  §§  1354,  1868-1871. 
waived  by  answer.     PI.,  gi?  1189, 1348,  1861. 
laches.    PI.,  §g  1349,  1865?,  1863. 
to  cross-bill.     PL.  gg  1350,  1353,  1364-1867. 

special,  must  point  out  distinctly  matter  demurred  ta    PI.,  §§  1190,  1388-1888. 
form  of,  for  misjoinder  of  causes  of  action.     PI..  §  1187. 
general,  not  proper  if  part  of  bill  is  sufficient.     PI.,  §  1197. 
statute  of  limitations  may  be  set  up  by.     Pi.,  §  1188. 
assumption  as  to  discovery  of  fraud  under.    Pi.,  §  1184, 

DEPARTMENTS.    See  Officers. 

DEPUTIES.    See  Oncers;  United  States  Marshal 

DILATORY  PLEAS.    Seo  Plea. 

DISCOVERY'.    See  BUl  in  Equity. 

DISSOLUTION.    See  Partnership. 

DISTRIBUTION.    See  Penalties  and  Forfeitures. 

DISTRICT  ATTORNEY.    See  Officers. 

DISTRICT  OF  COLUMBIA. 

United  States  marshal  of.    Offi.,  §§  289-298. 

DOMICILE. 

of  opposing  party,  need  not  be  sworn  to  as  of  knowledge.    PL,  g  1437. 

DORMANT  PARTNER.    See  Partnership. 

DUPLICITY.    See  Ansioer  in  Equity;  Declaration;  Demurrer;  Plea;  Pleading;  Pleadings  in 
Admiralty;  Eeplication. 

DURESS.    See  Plea. 

recovery  of  money  paid  under.    Paym.,  §§  225,  228,  231,  234,  235,  239-243. 
in  settlement.     Paym.,  §  303. 
in  compromise.    Paym.,  §  316. 

E. 

ELECTION. 

party  not  compelled  to  elect  between  suit  at  law  and  bill  in  equity,  touching  same  mat- 
ter.   Part.,  §  185. 

EQUITY.    See  Amendments;  Answer  in  Equity;  Bill  in  Equity;  Demurrer;  Injunction; 
Plea;  Pleading;  Replication;  Supplemental  Pleadings. 
rights  of  surviving  partner  in,  as  to  partnership  realty.     Part.,  §  68. 
rule  of,  for  distributing  assets  of  partnership  and  separate  assets  of  partners.    Part., 

§124. 
right  of  retiring  partner  of  notice  of  acceptance  of  new  firm  as  debtor.    Part.,  §  260. 
government  bound  by  same  rules  of,  as  other  plaintiffs.     Paym.,  §  229. 
will  give  relief  when  effect  of  instrument  is  misunderstood.    Pow.,  §  8. 
powers,  relief  in.     Pow,,  g§  8,  45-48. 

EQUITY  RULES.    See  Answer  in  Equity. 

ERRORS  AND  DEFECTS  IN  PLEADINGS.    See  Pleading. 

ERROR,  WRIT  OF.    See  WHt  of  Error.  ^ 

ESTOPPEL. 

rule  of.    Part.,  §  370. 

when  sureties  estopped  from  setting  up  fraud.    PI.,  §  540. 

EVIDENCE. 

in  partnership  suits.     Part.,  t^S  428,  485-490. 
of  acceptance  of  new  firm  as  debtor.     Part.,  §§  256-259. 
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EVIDENCE — continued. 

of  notice  of  dissolution  of  partnership.    Part.,  §  259. 

statements  and  declarations  in  proving  partnership.     Part.,  §§  5,  6,  14, 15« 

as  to  participation  in  profits  of  partnership.    Part.,  §  8. 

proof  of  partnership.    Part.,  §§  53-62,  120. 

admissions  by  partner  after  dissolution.     Part.,  g§  109,  14o-148. 

answer  in  equity  as.    PI.,  §§  1517,  1543,  1628-1606. 

judicial  notice  taken  of  admission  of  states  into  the  Union.     PI.,  §  2088. 

intent  with  which  a  name  is  indorsed  may  be  shown  by  parol.     Pi.,  ^  G64. 

proof  of  allegation  in  attachment  of  disposition  of  property  to  def  raui  creditors.    Part. , 

§36(fi. 
declaration  of  public  agent  as  to  power  to  act,  etc.     Ofll.,  §  126. 
presumption  in  favor  of  acts  of  officers.    Ofii.,  ^g  51^66. 
extrinsic,  admissible  to  prove  identity  of  grantee  of  patent.     Name,  g  10. 
name  may  be  proved  by  reputation  or  hearsay.    Name,  §  1 1. 
notarial  acts  as.     N.  P.,  (;§  16-26. 

what  admissible  to  support  plea  of  payment.    Paym.,  §§  14-18. 
burden  of  proof  in  actions  lor  penalties  and  forfeitures.    Pen.,  §§  146-155* 

EXCEPTIONS.    See  Pleading. 

to  insutticient  answer  in  equity.    PI.,  §§  1518,  1521, 1586-159^ 
bill  of,  how  to  be  drawn.    PL,  §  1961. 

EXCHANGE. 

membership  in,  as  property.    Prop.,  §  10. 

EXEMPTIONS. 

notice  of.    Notice,  §  84. 

EXTRA  COMPENSATION.    See  Mail 


F. 


FEES. 

of  officers.    Offl.,  g§  876-399. 


FEDERAL  COURTS.    See  Courts;  Jurisdiction:  Supreme  Court 

FOREIGN  JUDGMENTS.    See  Declaration;  Plea;  Pleading. 
not  records.     PI.,  §  522. 
effect  of.    PI.,  §§  52a,  525. 

FOREIGN  LAWS. 

rights  arising  under  may  be  recognized,  but  remedies  depend  upon  our  la wb.    PL,  §  42. 

FORFEITURES.    See  Declaration;  Penalties  and  Forfeitures;  Pleadings  in  Admiralty. 
wines  subject  to,  under  non-intercourse  act.    Pl„  §  1789« 

FORMER  JUDGMENTS.    See  Plea. 

FRAUD.    See  Bill  in  Equity;  Declaration;  Ptea, 

FRAUDULENT  CONVEY ANCEa 
notice  of.    Notice,  §  80. 


G. 


GARNISHMENT. 

of  firm  debtor  on  suit  against  partner.    Part,  §§  254,  855, 885. 

GOOD  WILL. 

as  property.    Prop.,  §§  15,  16. 

GOVERNMENT. 

right  of,  to  make  contract.     Offi#,  §  14. 

contract  by ;  essential  elements  of.    Offi.,  §15. 

is  bound  by  same  rules  of  equity  that  affect  other  plaintiffs.     Paym.,  §  229* 

how  far  bound  by  act  of  officers.    Offi..  <^§  141-179. 

as  partnership  creditor.    Part.«  g§  891-895. 

GUARDIAN. 

aipointment  of,  notice.    Notice^  §  81. 
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H. 

HEADS  OF  DEPARTMENTS.    See  Officers. 

HEARSAY.    See  Evidence.  I 

HOMESTEAD.    See  Partnership. 
'  abandonment  of.    PI.,  §  2148. 

I. 

IDENTITY.    See  Evidence;  Name;  Notary  Public 

ILUNOIS. 

resignation  of  town  officers  in.    Offi.,  §§  201,  203,  201. 

IMPEACHMENT.    See  Officers. 

IMPERTINENCE.    See  Answer  in  Equity. 

INFANT.    See  Minor, 

oatli  of,  to  answer  in  equity.    PL,  §§  1S71,  1562. 

INFORMATION.    See  Answer  in  Equity;  Bill  in  Equity;  Penalties  ajid  Forfeitures;  Plead- 
ings in  Admiralty. 

INJUNCTION. 

between  partners.    Part.,  ^^  444-446. 

will  not  be  granted  when  jurisdiction  is  in  question.    PL,  §  1432* 

INNOCENT  PURCHASER.    See  Notice. 

INQUIRY. 

writ  of,  when  to  be  executed.    PL,  §  865. 

INSOLVENCY. 

notice  of.    Notice,  §  86. 

INTENT. 

with  which  a  name  is  indorsed,  may  be  shown  by  parol.    PI.,  §  664* 

INTEREST.    See  Declaration. 

INTERPRETATION.    See  Construction ;  Words  and  Phrases. 

INTERROGATORIES.     See  Answer  in  Equity;  Bill  in  Equity;  Demurrer. 

INVENTION.    See  Patents. 

developed  by  partnership.    Part.,  §g  195,  196,  201-204. 

ISSUE.    See  Plea;  Pleading. 

made  by  affirmative  and  negative,  and  single  point.    PL,  g  1098. 

qucere,  whether  two  affirmatives  may  make.     PL,  §  1099. 

m  form  one  of  fact,  but  in  substance  one  of  law,  cannot  be  heard.    PL,  g  llOl* 

must  be  single,  although  embracing  several  facts.     PL,  ti)  686. 

should  consist  of  an  affirmative  and  negative.    PL,  g  58-7. 

immateriaL    PL,  g§  1936,  1957,  1958. 


J. 


JOINDER.    See  Declaration. 


JUDGES. 

privilege  of,  from  arrest,  etc.    Priv.,  g§  1-3,  8  et  seq.,  20. 

JUDGMENT  LIEN. 

partnership  property  is  subject  to.    Part.,  §  6(L 

JUDGMENTS.     See  Declaration;  Plea;  Pleading. 

final,  cannot  be  entered  to  case  disposed  of  as  to  all  defendants.    PI.,  §  542, 
when  not  final,  writ  of  error  will  be  dismissed.    PL,  §  543. 

JUDICIAL  NOTICE.    See  Declaration;  Evidence. 

courts  take,  of  admissions  of  states  into  the  Union.    PL,  §  2088. 
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JURISDICTION.    Sea  Anstccr  in  Equity;  Bill  in  Equity;  Declaration;  Demurrer;  Pka;- 
Pleading. 
when  Bupreme  court  has  jurisdiction.    Post.,  §  8^. 
of  state  court  of  suit  for  conversion  ag^ainst  a  postmaster.     Post.,  §  98. 
in  actions  for  penalties  and  forfeiturps.     Pen.,  8§  87,  92,  97-103,  165,  166. 
congress  cannot  give  original  jurisdiction  to  supreme  court.    Offi.,  §  236. 
issue  of  mandamus  is  exercise  of  original.    OHi.,  §  237. 
of  court  of  another  state  to  render  jiadgment,  open  to  inquiry.    Part.,  §  149. 
over  one  of  joint  defendants  when  other  beyond  jurisdiction.    PI.,  g  60. 
when  waived  by  pleading.    Pi.,  §  894. 

JURORS. 

privilege  from  arrest,  etc.    Priv.,  §§2,  11. 

JUSTIFICATION.    See  Hea, 

L. 

LACHES.    See  Bill  in  Equity. 

doctrine  of,  under  statute  of  limitations.    PL,  §  1181* 

LAND  TITLES. 

notice  in  confirmation  of.    Notice,  §  34. 

LEASE. 

for  ninety-nine  years,  as  property.    Prop.,  §  13, 

LETTERS.    See  Postmaster;  Postofflce. 

LIBEL     See  Declaration;  Pleadings  in  Admiralty, 

LIEN.    See  Partnership, 

partnership  realty  is  subject  to  judgment  lien.    Part.,  §  66. 

LIMITATIONS.    See  Answer  in, Equity;  Bill  in  Equity;  Demurrer;  Plea;  Pleading;  Repli- 
cation, 
of  penalties  and  forfeitures.    Pen.,  §§  53-55.' 

LIMITED  PARTNERSHIP.    See  Partnership. 

LIS  PENDENS. 

as  notice.    Notice,  §§  42-65. 

LOTTERY. 

circulars  of,  etc.,  non-mailable.    Post,  g§  10-12. 
postmaster  may  not  detain  letters  addressed  to.    Post.  §  18* 

M. 

HAIL. 

notice  by.    Notice,  §  113. 

proposals  for  carrying;  notice.     Post,  §  141. 

acceptance  of.     Post.  ^^  142, 143. 

withdrawal  of.     Post,  g§  144.  145. 

need  not  be  subscribed.     Post,  g§  146,  147. 

combinations  to  prevent  bidding.    Post,  §  148. 

informal,  cannot  be  accepted.     Post.,  §  149. : 

drafts,  etc.,  deposited  by  bidder;  returaing.    Post,  g§  150,  151. 

unjust  refusal  in  awarding  contract     Post,  §  152. 

contract  for  carrying;  annullment;  discontinuance.    Post.,  g§  153-155. 

vessel  unaccepted  by  department    Post.,  |^  156. 

vessel  accepted  under  one  contract  used  under  another.    Post,  §§  157.  159. 

land  grant  railroad  company ;  compensation;  extra  duties.    Post.,  §  159. 

land  grant  to  road.     Post,  g  160. 

how  far  government  may  alter  contract.    Post,  §§  161-163. 

on  railroad  tract,  may  be  considered  as  part  of  two  rates.    Post,  ^  164,  165. 

four  years'  contract  authorized  by  statute.    Post.,  g  166. 

schecfule  of  changes;  intermediate  points.     Post,  g  167. 

power  of  department  to  reduce  service  and  compensation.    Post,  §  168b 

claim  for  additional  compensation.     Post.,  ^^  169,  170. 

reduction  of  compensation.    Post,  ^g  171,  172. 

service  beyond  contract  period ;  compensation.    Post,  §  173, 

indefinite  contract;  extra  compensation.    Post,  §  174. 

acquiescence  in  settlement  works  estoppel.    Post,  §^  175-177. 

compensation  for  constructing  road.    Post,  g§  178.  179. 

implied  contract  for  additional  service.    Post,  J§  180. 

additional  compensation.    Post.,  §  181. 
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MANDAfilUS. 

nature  of  writ  of.    Offi.,  §  235. 

issue  of  mandamus  is  exercise  of  original  jurisdiction.    Offi.,  §  287. 

may  compel  performance  of  ministerial  duties  by  postofiice  department.  Post.,  §g  83,  83. 

bars  action  for  damages  on  same  cause.    Offi.,  §§  20,  21. 

is  inconsistent  with  action  for  damages.    Offi.,  §  21« 

MARSHAL.    See  United  States  Marshal 

MAXIMS. 

cujus  est  donare  ejus  est  disponere.    Pen.,  §  205. 

every  wrong  has  its  appropriate  remedy.    Offi.,  §  234* 

damnum  absque  injuina.    Offi..  §  284. 

in  re  presenti,  hoc  est  statim,  at  que  solutum  est,     Pa3'm.,  §  154. 

quod  verisimile  videretur  diligentum  debitorem  admonitu  ita  suum  negoHum  geaturium 

fulsse.    Pay  ni . ,  §  157. 
quilibet  renuntiare  postest  jure  pro  se  introducto,    PI.,  §  1973. 
quifacit  per  aliumfacit  per  sc.    PI.,  J$  1 193. 

qui  tarn  pro  domino  Rege  quampro  se  ipso  in  hac  parte  sequitur.    Pen.,  §  93. 
si  nihil  eorum  inter veniat  vetustior  contractus  ante  solvitur,    Paym.,  g  15 7* 
solvitur  in  modum  solventis.    Paym.,  §  164. 
satius  est  petere  fontest  quatn  secretari  rivulos.    Part.,  §  118. 

MEASURE  OF  DAMAGES.    See  Damages. 

MICHIGAN. 

resignation  of  officers  in.    Offi.,  §§  208,  208-208. 

MIDDLE  NAME.    See  Name. 

MILITARY  OFFICERS.    See  Officers. 

MINOR    See  Infant, 

may  be  notary  public  at  common  law.     N.  P.,  §  !• 
may  hold  ministerial  office.    Offi.,  g  135. 

MISJOINDER.    See  Demw-rer;  Plea. 

MISNOMER.    See  Name. 

MISTAKE. 

instrument  misunderstood,  equity  will  give  relief.    Pow.,  §  8. 
recovery  of  money  paid  under.     Paym.,  gg  223,  224,  280,  236-288, 

MONEY. 

lawful,  of  United  States,  is,  for  all  states.     PL,  §  29. 
title  to,  passes  by  delivery.    Part.,  g  140. 

MOOT  QUESTIONS. 

not  decided.     PI.,  §  171. 

MORTGAGE.    See  Notice;  Partnership:  Payment  and  Settlement. 

MOTION. 

to  strike  out.  substance  of  plea  not  to  be  questioned  by.    PI.,  §§  1430,  1440. 
to  dismiss  bill  in  equity  for  laches  in  prosecution.     Pi.,  §§  1637,  1088. 
for  continuance,  not  subject  to  review.    PI.,  g  2188. 

MULTIFARIOUSNES&    See  Bill  in  Equity;  Declaration. 

N. 

NAME. 

use  of  initials.    Name,  ^§  12-14. 
presumption  as  to  identity.     Name,  §§  15-19. 
middle  name.     Name,  §^  20,  21. 
change  of.    Name,  g  22. 
amendments  in.     Name,  g  23. 

two  names  having  same  original  derivation.    Name,  §  1. 

act  of  attainder  against  Henry  Gordon  void  against  Harry  Gordon,  when.    Name,  g  2. 
chosen  by  person,  is  proper  one.     Name,  §  & 
material  variance.    Name,  gg  4-6. 
immaterial  variance.    Name,  g§  7-9. 

.extrinsic  evidence  admissible  to  prove  identity  in  grant  by  patent.    Name,  §  10« 
proved  by  reputation  or  hearsay.     Name,  g  11. 
misnomer  in  judgment.    Name,  g§  24,  25. 
.in  pleadings.    Name,  g  2G. 
.misnomer ;  demurrer.    Name,  g  27. 
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NAVAL  OFFICERS.    See  Qfftcera. 

NEGLIGENCE.    See  Declaration, 

averment  of,  in  libel.    PI.,  §§  1732,  1743. 

NEGOTIABLE  INSTRUMENTS.    See  Notary  Public;  Notiee;  P^rtnerMp. 

NEWSPAPERS.    See  Postmaster;  Postofflce. 

NON-INTERCOURSE  ACT. 

wines  subject  to  forfeiture  under.    PL,  §  1780« 

NOTARY  PUBLIC.    See  OatJis. 

liable  for  false  certific^ate.    Offi..  §  885. 

identification  of  official  character.    N.  P.,  §  7. 

clerk  of,  act  by  ineffectual.    N.  P.;  §  8. 

acknowledging  deed  in  which  he  is  interested,  good.    N.  P.,  §  9. 

infant,  name  t^,  at  common  law.    N.  P.,  g  1. 

use  of  seal.    N.  P..  §§  2-6. 

powers  and  liabilities  as  to  commercial  paper.    N.  P.,  §§  10,  11. 

power  to  administer  oaths.    N.  P.,  §§  12-15. 

acts  in  evidence.    N.  P.,  g§  16-18, 

in  bankruptcy.    N.  P.,  §§  1&-26. 

NOTR    See  Declaration. 

NOTES  AND  BILLS.    See  Notary  Public;  Notice;  Partnership. 

NOTICE. 

party  put  on  inquiry.    Notice,  §§  4,  5. 

to  be  published  **  once  a  week."    Notice,  §§  6-8. 

in  writing.    Notice,  ^  9,  10. 

service  on  Sunday.    Notice,  g  11. 

printed  tariff  of  charges  at  dock,  not,  to  master.    Notice,  §  12. 

articles  of  limited  partnership.    Part.,  §  510. 

right  of  retiring  partner  to,  of  acceptance  of  new  firm  as  debtor.    Part,  g  2M. 

of  dissolution  of  partnership.    Part.,  §§  237,  238,  248-253,  822,  826. 

by  individual,  of  power  of  government  officials.    Offi.,  §  109. 

sale  under  deed  of  trust.    Notice,  §  87. 

mortgage.    Notice,  §  38. 

prior  deed  or  mortgage.    Notice,  §§  39,  40. 

subsequent  vendee.    Notice,  §  41. 

lis  pendens.    Notice,  g§  42-65. 

to  stockholders  of  corporation.    Notice,  §§  66-70, 

transfer  of  stock.    Notice,  §  71. 

to  purchaser  of  corporation  stock.    Notice,  §  72. 

to  corporation.    Notice,  §  74. 

commercial  paper.     Notice,  gg  75-79. 

fraudulent  conveyances.    Notice,  §  80. 

appointment  of  guardian.     Notice,  §  81. 

ownership  of  telegraph.    Notice,  §  82. 

trustee  for  creditors.    Notice,  §  83. 

exempt  property.    Notice,  §  84. 

to  counsel.    Notice,  §  85. 

of  insolvency.    Notice,  g  86. 

innocent  persons    Notice,  87. 

by-laws  of  a  town.    Notice,  §  88. 

to  deputy-marshal,  is  notice  to  marshal.    Notice,  §  89* 

constructive.    Notice,  §§  1-8. 

how  purchaser  affected,  etc.    Notice,  gg  16-88. 

in  confirmation  of  land  titles.    Notice,  §  34. 

title  to  personal  property.    Notice,  §  35. 

by  maiL    Notice,  §18. 

when  to  be  read.    I^otice,  §  14. 

by  publication ;  designation  of  newspaper.    Notioe,  §  10. 

purchase  from  one  executor.    Notice,  §  86. 

NOVATION. 

acceptance  of  new  firm  as  debtor.    Part.,  §§  241,  248,  256-26(k 

O. 

OATH.    See  Notary  Public;  Plea, 

who  may  administer.    Oaths,  §§  1-11. 

acting  officer  presumed  to  have  taken.     Oaths,  §  12. 

when  juror  may  make  affirmation  in  lieu  of  oatb.    Oaths,  S§  I^i  ^^ 

to  infant'9  answer.    Pl„  §g  1871, 1563. 
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OBSCENE  ARTICLES. 

iaformation ;  stereoscopic  slides.    Obscene  Articles. 

OFFICERS.     See  Notary  Public;  Oaths;  United  States  Marshal. 

1.  In  Genbrajl. 

8.  AppoiNTmirr  akd  RncoviLb 

1.  In  Genebal. 

office  and  officer  defined.     Offl.,  g§  1,  8-10. 

establishment  of  offices ;  agent  of  lortifications.     Offi.,  §§  2,  9,  10,  838» 

illegal  appointment ;  liability  of  appointee.    Offi.,  §  8. 

acts  requiring  judgment  and  discretion.    Offi.,  g§  4,  5,  7.  25,  26. 

liability  of  sheriff  as  conservator  of  the  peace.    Offi.,  g§  6,  22-24. 

liability,  etc.,  of  sheriff  in  general.    Offi.,  §§  180-200. 

v^hat  constitutes  a  public  officer.     Offi.,  §i§  8,  27-38. 

object  of  act  of  March  3,  1817.     Offi.,  §  10. 

taking  new  official  bond;  sareties  on  old.     Offi.,  §  !!• 

liability  of,  generally.    Offi.,  §j5  34-47. 

acts  after  expiration  of  term.    Offi.,  g§  48-50. 

{)resumptions  in  favor  of  acts.     Offi.,  ^^  51-66. 
OSS  of  money  or  property.    Offi.,  §§  67-85. 
protected  by  writ.     Offi.,  §g  «6-9(i. 
individual  must  take  notice'  of  powers  of.    Offi.,  §  100. 
taking  insufficient  security.    Offi.,  §  110.. 
power  of  levee  board  in  making  contract.    Offi.,  §  111. 
of  county.     Offi.,  §  112.  ■ 
permitting  escapes.    Offi.,  ?§  113-117. 
deputies  and  assistants.     Offi.,  g§  118-124. 
purchasing  agents.     Offi.,  g  125^ 

declarations  a?  to  power  to  act.    Offi.,  §  126.  .  | 

irregular  appointment;  validity  of  official  bond.     Offi.,  §  18.  I 

when  not  liable  for  official  acts.     Offi.,  §  19. 
powers  and  duties  of  sheriff  are  quasi- judicial  or  ministerial.    Offi.,  §  22. 

liability  of.    Offi.,  §§  28,  24. 
sale  of  perishable  or  explosive  goods.     Offi. ,  §  26. 
must  act  with  care  and  diligence.    Offi.,  §§  97-100. 
measure  of  damages.    Offi.,  §;§  101-103. 
arrests  by,  etc.     Offi.,  gg  104-lOa 
state  officers;  actions  against.    Offi.,  ^§  127-130. 
trial  of  right  to  office.     Offi.,  g§  131,  132. 
captured  proi>erty.    Offi.,  §S  133,  134, 
minor  may  hold  ministerial  office.    Offi.,  §  185. 
money  held  by,  is  in  custodia  legis,    Offi.,  ^  136. 
disability;  removal;  fourteenth  amendment.    Offi.,  §187. 
government,  cannot  donate  or  reniit  taxes.     Offi.,  §  138. 
discretion.    Offi.,  §  130. 
warrant  officers.     Offi.,  §  140. 

how  far  government  bound  by  acts  of.    Offi.,  §§  141-179. 
resignations  by.    Offi.,  g§  210-219. 

of  town  officei-s  in  Illmois.    Offi.,  §§  201,  202,  204. 

at  common  law  and  in  Michigan.    Offi.,  §§  203,  205-208. 
ministerial,  order  of  competent  as  protection  to,  acting  thereunder.    PL,  §  lOOOlL 
failure  to  take  oath.    Offi.,  §  834. 
wrongful  acts.    Offi.,  §  336. 
liability  of  collector  of  port.    Offi.,  §  887. 
commissioners  or  board  of  sui>ervisor8  of  county,  powers.    Offi.,  §  889. 

J)resentation  of  false  claim.     Offi.,  §  340. 
evee  board  in  Mississippi.     Offi.,  §  350. 
postmaster-general  may  discontinue  postoffice.     Offi.,  §  851. 
appointment  by  military  governor.     Offi.,  §  852. 
custom-house  officers.     Offi.,  §  353. 
road  overseer  in  Virginia.    Offi.,  S  346. 
justice  in  District  of  Ooluuabia.    Offi.,  §  847. 
judgment  against,  not  binding  on  state.    Offi.,  §  848. 
advertisement  by  Indian  superintendent.    Offi.,  g  349. 

commissioner  cannot  make  warrant  returnable  before  another.    Offi.,  §  841*  .  . 

pilot  commissioners.    Offi.,  §  342. 
tax  commissioners.     Offi.,  g  343. 
shipping  commissioner.    Offi.,  g  814. 
magistrate.    Offi.,  g  345. 
receiver  of  public  moneys.    Offi.,  g  36U 
quartermaster's  department  at  Key  West.     Offi.,  g§  862,  368. 
pay  and  expenses.     Offi.,  g^  364,  3b5. 
United  States  commissiuner.     Offi.,  §§  866-868. 
judicial  functions.    Offi.,  g  354. 

acts  of  two  of  three  commissioners.    Offi.,  g§  855,  856. 
in  Utah.    Offi.,  g§  857,  358. 
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OFFICERS,  In  Geneeal  — continued, 
collector  of  revenue.     Offi..  |^  35i). 
special  treasury  agent.     OfE..  J:^  3(K). 
navy  agent.    Offi..  §§  369,  870, 
superintendent  of  Indian  affairs.     Offi.,  §  871* 
Indian  agent.     Offi.,  §§  372-874. 
attorney-general ;  statute  of  Nevada.    Offi.,  §  375b 
compensation.     Offi. ,  §§  376-399. 
disbursements.    Offi.,  ^g  400-40(5. 
army  officers.     Offi.,  g§  407-412. 
term  of  office.     Offi.,  $ig  418-420. 
district  attorney.     Offi.,  ^g  421-448. 
acts  of  a.de  facto  officer.    Offi.,  444-453. 

2l  Appointment  and  Removal. 

appointment  complete,  when.    Offi.,  g^  220,  228  etseq* 
affixing  seal  a  ministerial  act.    Offi.,  ^'§  221,  280. 
when  appointment  revocable.     Offi.,  ^  232. 
in  military  and  naval  service.     Offi..  g§  224,  238-240. 
term  of  office  fixed  by  law.    Offi.,  §§  225,  241-246. 
appointment  during  recess  of  senate.    Offi.,  §g  220,  24 7« 

by  circuit  justices.     Offi.,  §§  327.  248. 
commissioning  officers.    Offi.,  ^  229. 

signing  and  sealing  commission  completes  appointment.    Offi.,  §  231. 
appointment  of  successor  proprto  vigore  operates  as  dismissal  of  incumbent     Offi., 

gg  288-240. 
term  of  assessor  of  internal  revenue.    Offi.,  §  241. 

possession  of  original  commission  not  necessary  to  possession  of  office.    Offi.,  §  232,   • 
when  president  cannot  withhold  cotflmission.     Offi.,  g  233* 
appointment  b}'  head  of  department.     Offi.,  g  12. 

when  examinable.     Offi.,  §  223. 
when  removable  by  impeachment  only.    Offi.,  §  242. 
when  president  cannot  remove.     Offi.,  §  243. 

uniform  practice  permits.     Offi.,  §  244. 
constitutign  vests  power  of  removal  in  congress.    Offi.,  §  245u 

but  power  conceded  to  executive.    IbiiL 
illustrative  cases.     Offi.,  g^  249-250. 

quo  warranto^  party  may  surrender  office  by  plea  puis  darrein  continuance,    Offi., 
§  240. 

OFFICIAL  BONDS. 

what  constitutes  illegal  consideration  for.     Offi.,  §  10. 

effect  of,  on  liability  of  sureties.     Offi.,  §  17. 
new  bond;  sureties  on  old.     Offi.,  §  11. 
irregular  appointment  to  office.     Offi.,  §  13. 

rights,  liabilities,  etc.,  of  sureties  on  postmaster's  and  deputies*  bonds.    Post.,  §§  106- 
140. 

OPEN  ACCOUNTS.    See  Payment  and  Settlement* 

OPEN  PARTNEB.    See  Partnership. 

P. 

PARDON.    See  Penalties  and  Forfeitures. 

PARTIES. 

necessary,  in  action  on  insurance  policy.    PI.,  §  1368. 
necessary  to  suit  to  settle  between  partners.     Part.,  ^  448-^50. 
necessary  in  actions  by  and  against  partners.     Part.,  §  4S4. 
to  suit,  privilege  from  arrest,  etc    Priv.,  §§  2,  &-7,  11, 12-14,  21-n37, 

PARTITION. 

power  to  make.    Pow.,  g§  48,  44. 

A^ARTNERSHIP.    &ee  Declaration. 

1.  In  Qkkkeull.   What  CoKsirnms. 

SB.  Partnership  Propsrtt. 

8.  Powers  of  Partner  to  Brtd  Firm. 

4.  Rights,  Dutibs  and  Liabilxtibs  or  Paetnsbb. 

6.  Dissolution.    Sdrvivino  Partners. 

0.  Private  and  Partnership  Creditors. 

7.  Actions. 

8.  LiHTTKD  Partnerships. 

1.  In  General. 

arises  as  between  parties  by  intention  on  I  v.    Part.,  §  0. 
participation  in  profits.     Part.,  §§  1,  2,  4,  '7,  8, 10,  U. 
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PARTNERSHIP,  In  General— continued, 
by  operation  of  law.     ParL,  gji  8,  9, 
statements  and  declarations.     Part.,  §§  5,  6,  14,  15. 
as  to  third  persons;  agency;  distinction.     Part.«  §  11. 
one  who  lends  his  name  to,  is  liable.     Part.,  g  13. 
what  is  a  secret  partner.    Part.,  §  111. 

distinction  between  dormant  and  open  partners.    Part.,  §  IIS* 
in  single  transaction.     Part.,  §;|^  119,  «i41,  512. 
in  buying  and  selling  lands.    Part.,  §  120. 
what  constitutes;  illustrative  cases.     Part.,  §§  16-53. 
proof  of.     Part.,  §§  53-62,  120,  641,  542. 
firm  name.     Part.,  g§  516,  547. 

2.  Partnership  Property. 

real  estate;  judgment  lien.    Part.,  §§  63,  05,  66. 

conveyance  by  survivor  for  benefit  of  creditors.     Part.,  §g  64,  67,  68* 

equitable  rights  of  surviving  partner  in  realty.     Part.,  §  OS. 

trade-mark.     Part.,  g§  69,  70. 

factory;  oral  proof.     Part.,  $§  71. 

individual  or  firm  property.    Part.,  §§  72-75. 

real  property;  illustrative  cases.     Part.,  $j§  76-92. 

insolvency  does  not  deprive  partners  of  control  of  property.     Part.,  §  S63. 

8.  Powers  of  Partner  to  Bind  Firm. 

general  rules  and  illustrations.    Part.,  §§  153-161. 
by  sealed  instruments.     Part..  §§  162-168. 
by  negotiable  instruments.     Part.,  g^  169-175. 

indorsement.     Part.,  §§  112,  114,  117,  176-178. 

in  name  of  one  partner.    Part.,  §g  05.  96.  121-128,  179-185. 

for  partner's  individual  debt.     Part.,  ^  186, 187. 
by  fraudulent  acts.     Part.,  §.4  198,  19*. 
loans  by  partner.     Part.,  §§  130,  187. 
as  to  commercial  paper.    Part.,  §j^  110,  121-123. 
in  general ;  dormant  partners.     Part.,  §§  93.  1 11-118. 
misapplication  of  funds.    Part.,  §§  94,  115,  141. 
signing  in  individual  name.    Part.,  §^  9'*),  96,  121-123. 
application  of  funds  to  separate  debt.     Part..  ^§  97,  125. 
assignment  for  creditors.     Part.,  §§  93,  99,  127,  128,  188-192. 
by  deed.     Part.,  g^  100, 129. 

as  to  real  property.    Part.,  §§  101,  130.  • 

assignment  of  debts.     Part.,  ^§  102,  131. 
acts  in  violation  of  law.    ParC,  g§  103.  132-135. 
conversion.    Part,  8§  104-107,  1»4,  138,  139, 141-143. 
use  of  name  after  dissolution.    Part.,  ^,^  108.  144. 
admissions  after  dissolution.     Part.,  §^  109,  145-148. 
appearance  to  suit.    Part.,  §§  110,  149-151. 

authority  to  make  and  indorse  notes  and  to  raise  money.     Part.,  §  114. 
construction  of  partnership  articles.     Part.,  ^  1 14. 

secret  restrictions  on  powers  of  partners  do  not  affect  third  nersons.     Part.,  §  112. 
by  indorsing  notes,  wiien  within  scope  of  business.     Part.,  §§  112,  117. 

4.  Rights,  Duties  and  Liabilities  op  Partners. 

partnership  in  developing  an  invention.    Part.,  g§  195.  196.  201-204. 

illegal  partnership;  right  to  an  accounting.     Pari.,  §g  197-199,  205-208. 

opening  settlements.     Part.,  g§  200,  2051-212. 

account  settled  is  binding  in  absence  of  mistake  or  imposition.     Part.,  §  209. 

overcharge  in  accounts;     Part.,  §210. 

acquiescence  in  settlement  renders  it  binding  on  party  not  signing.     Part,  §  211. 

enterprise  of,  not  abandoned  by  short  notice.    Part.,  g  202. 

to  buy  up  soldiers'  claims.    Part.,  §  205. 

partner  can  make  no  concealment  m  purchasing  copartner's  interest.     Part..  §  208. 

bad  conduct  does  dot  authorize  guiltless  partner  to  treat  partnership  at  an  end.    Part.^ 

§  203. 
query,  whether  relation  of  partners  is  fiduciary.    Part.,  §  207. 
partners  not  entitled  to  compensation.     Part.,  g  213. 
right  of  partner  to  manage  firm  business.    Part.,  §§  214,  216b 
lien  of  partner.    Part.,  g  216. 
retiring  partner.     Part.,  gg  217,  218. 
torts.     Part.,  g  219. 

partner  as  trustee  for  others.    Part.,  §  220. 
forfeiture  of  interest  in  firm.     Part.,  g  221. 
interest  in  partnership  accounts.    Part.,  g  222. 
liability  for  firm  debts.    Part.,  gg  223-226. 
bill  for  accounting.     ParL,  g^  227-231. 
partner  discharged  in  bankruptcy.     Part.,  g  232. 

note ;  consideration  as  to  new  member.     Part.,  g  283i  » 

as  to  mines.    Part.,  g  234. 
distribution  of  stock.    Part.,  §  235. 
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PARTNERSHIP,  Rights,  Dtthes  and  Liabiltties  op  Pabtniers  — continued, 
equity  and  bankruptcy  rule  as  to  distribution  of  assets.    Part.,  §  124. 
trust  money;  misappropriation;  equity  of  innocent  partner.     Part.,  §  141. 

liability  of  firm;  special  case.     Part,  g  142. 
partners  liable  for  infringement  of  patent;  profits  trust  fund.    Part.,  §  253. 
dormant  and  secret  partners.     Part,.  g§  514-522. 
settlement;  accounts;  indemnity.    Part.,  {^§530-538. 
contract  against  public  policy.     Part.,  §  539. 
firm's  liability  on  separate  obligation  ot  members.    Part.,  §  540. 
assignment.    Part.,  §  533. 

fraudulent  stipulations  in.    Part.,  §  524. 

of  partner's  interest;  rights  of  assignee.    Part.,  g§  525-539. 
partner's  knowledge  as  to  firm's  business.     Part.,  ^^  548-550. 
continuance  of  partnership  after  term  limited.   *Part.,  §§  551,  553. 
illustrative  cases.     Part.,  gg  533-563. 
no  presumption  that  partner  knows  contents  of  letter  written  by  copartner.    Part., 

§  i2e. 

responsibility  of  open  and  secret  partner  same.    Part.,  §§  118,  118. 

6.  Dissolution.    Surviving  Partners. 

provisions  in  article  against,  by  death ;  construction.    Part.,  §  261. 

in  will.    Part.,  g  262. 
bow  eflfected.    Part.,  g?5  367-270. 

by  war.    Part.,  $J$(  271-274. 

by  bankruptcy.    Part.,  §  275. 
when  fraudulent.     Part.,  gj^  276,  277. 

power  of  partuers  to  bind  each  other  after.     Part.,  §§  801-800. 
new  firm  not  liable  for  old  debts.     Part.,  §^  307,  308. 

firoperty  of  deceased  partner  allowed  to  remain.     Part,  g§  809-313. 
lability  of  estate  of  deceased  partner.     Part.,  g§  243,  201-263. 
profits  from  other  partnerships.     Part.,  g  244. 
law  partnerships;  death;  accounting.     Part.,  g§  245-347,  264-266. 
rights,  duties  and  liaoilities  of  surviving  partners.     Part.,  gg  27d-289. 

as  to  negotiable  paper.     Part.,  g,^  2^0-296. 
rights  of  creditors.     Part.,  §  297. 

to  follow  assets  in  hands  of  new  firm.    Part.,  g§  298,  209. 
lien;  mortgage;  assignment.     Part.,  g  300. 
notice.     Part.,  gg  237,  238,  24S-252,  322.  326. 

surviving  partner;  abatement  and  revival.     Part,  ^*§  339,  240.  253-25o. 
acceptance  of  new  firm  as  debtor.     Part,  gg  241.  24i,  256-260. 
rights  and  liability  of  retiring  partners.     Part,  gg  316-322. 

social  partnership.     Part.,  g  323. 
to  what  extent  partnerahip  continues.     Part,  gg  334,  335. 
special  agreements  between  partners.     Part,  gg  327-333. 
bona  fide  dissolution  unassailable.     Part,  g  677. 
firm  claim  against  separate  estate  of  members.    Part ,  g  543. 

6.  Private  and  Partnership  Creditors. 

general  rules;  illustrative  cases.     Part,  gg  381-389. 
private  creditors.     Part.,  g  390. 

United  States  as  creditor.     Part,  gg  391-395. 

how  far  entitled  to  partnership  assets.     Part,  gg  390-403. 
partnership  creditors.     Part.,  gg  403,  404. 

claims  of,  against  partner's  separate  estate.     Part.,  §  405. 

rights  of.  as  to  assignees.     Part.,  g  400. 

exemptions.     Part,  gg  407,  408. 

lien  of.     Part,  gg  409-413. 

what  fraud  on.    Part.,  gg  414-431. 
creditors,  rights  of,  in  Louisiana.     Part,  g  360. 
retiring  partner  cannot  follow  firm  assets  into  hands  of  bona  fide  purchaser.     Part, 

g  .H64. 
rights  of  creditors  derivative.    Part,  g.^  333-338,  856-360. 
creditor's  lien.     Part.,  gg  339-343,  361-364. 
fraud  in  transfer.     Pare,  gg  344.  365. 

right  of  private  creditors  to  attach  property.     Part.,  §g  255,  25.*in,  834. 
garnishing  firm  debtor  on  suit  against  partner.     Part,  gg  254,  255,  335. 
partnership  creditors  have  priority.     Part.,  g376. 
creditors  of  new  and  old  firms.     Part.,  gg  348,  349,  873-375. 
retiring  partner;  homestead.     Part.,  gg  350-352,  378-380. 
survivmg  partner's  use  of  assets.     Part.,  gg  345,  346.  866-37]. 
equity  where  new  creditors  have  attached.     Part,  gg  347,  372. 

rights  of  contract  creditors,  enforcement  of  against  partnership  property.    Part,  §  297. 
lien  or  "privilege"  of  creditor  defeated  by  transfer.    Part,  g  358. 
notes  of  partnership.     Part.,  gg  544,  545. 

7.  Actions. 

between  partners;  in  general.     Part,  §g  422-426. 
for  services.    Pan.,  g  427. 
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PARTNERSHIP,  AcmONS— continued. 

between  partners;  at  law,  before  final  Bettlement.    Part.,  §§  42d~434« 

for  an  accounting.     Part.,  g§  435-443. 

injunction.     Part.,  g§  444-416. 

for  dissolution.     Part.,  §  447. 

necessary  parties  to  suit  to  settle.    Part.,  §§448-450. 
by  and  against  partners ;  in  name  of  one  partner.     Part.,  §§  451-458. 

against  one  partner.     Part.,  §  454. 

effect  on  firm.    Part.,  g  455. 

when  bar  to  further  action.    Part.,  §§  456-458. 

levy  on  firm  property.     Part.,  ^§  459-462. 

name.     Part.,  §§  463,  464. 

offset.     Part.,  ^i^  465-467. 

creditor's  remedy  after  death  of  partner.     Part.,  §§  468,  469. 

jurisdiction.     Part.,  g  470. 
-  against  firm  on  note  of  partners.    Part.,  §  471. 

bv  representatives  of  deceased  partners.     Part.,  §§  472,  473. 

pleadmg  and  practice.    Part.,  §§  474-483. 

necessary  parties.    Part,  §  484. 

evidence.     Part.,  g§  485-490. 

illustrations.     Part.,  §.^  491,  493. 
against  estates  and  representatives  of  deceased  persons.    Part,  §§  493-497. 

8.  Limited  Partnerships. 

what  constitutes.     Part.,  g§  608,  509. 
notice ;  articles  of  partnership.    Part.  §  510. 

dissolution.     Part.,  g§  511-513. 
custom  of  general  partner.     Part.,  §^  501,  507. 
N'^w  York  statute  as  to.     Part.,  §  502. 

statement  as  to  amount  contributed  must  be  specific.    Part.,  §  505. 
when  partners  are  general  partners.     Part.,  §  503. 
usage  of  general  partner,  does  not  affect  special  partner.    Part.,  §  60 7« 
payment  of  share  in  merchandise.     Part.,  §§  498,  502-505* 
certificate.    Part.,  g§  499.  503,  505. 
liability  of  special  partner.    Part.,  §§  500,  506,  507. 

PATENT.    See  Declaration;  Inventuyii;  Plea, 

grant  by ;  extrinsic  evidence  to  prove  identity  of  grantee,  admissible.     Name,  g  10. 

PAYMENT.    SeeP/ea. 

priority  of,  to  United  States.    PI.,  §  1168. 

PAYMENT  AND  SETTLEMENT.    See  Accord  and  Satiafaction;  Compromise;  Recovery 
Back;  Receipts;  Settlement  and  Release;  Tender, 

1.  IM  General.    What  CoNSTinrrES. 
8.  Afpucation  of  Payments. 

1.  In  General.    What  Constitutes, 

by  note.    Paym.,  g$5 1-3,  6,  7-9,  18,  1^-38. 

in  admiralty.     Paym..  gij  89,  40. 

of  debtor.    Paym..  S§  41,  42. 

of  third  person.    Paym.,  §1^  43-50. 

Maryland  rule.    Paym.,  §  51. 

Maine  rule.     Paym.,  §§  52.  53. 

Massachusetts.     Paym.,  ^§  54-50. 
by  check  on  bank.     Paym.,  §§  4.  5,  12. 
by  check,  order,  etc.     Paym.,  §§  71-76. 
by  draft;  bill  of  exchange.     Paym.,  g§  60-70. 
by  bond.    Paym.,  g§  77-81. 
by  levy  and  seizure.     Paym.,  §.^  82-85. 
by  deposit  with  third  person.    Paym.,  §  86. 
by  discontinuance.     Paym.,  g§  87,  88. 
by  mail.    Paym.,  §  8D. 

of  partnership  note  by  note  of  surviving  partner.    Paym.,  §§  90.  91. 
forged  and  worthless  paper;  Confederate  bonds.    Paym.,  §§  9:;^94« 

of  bank,  when  good  to  such  bank.    Paym.,  g§  95,  96. 
offer  of,  as  acknowledgment.    Paym.,  g  97. 
by  government  to  wrong  pei-sou.     Paym.,  g§  98-101, 
presumption  from  lapse  of  time.    Paym.,  g§  102-106. 

mortgages.    Paym.,  g§  107-109. 

bonds.     Paym.,  g^  1  lO-l  15. 

against  the  government.    Paym.,  §§  116,  117« 

in  admiralty.     Paym.,  i$  118. 
by  deed.     Paym.,  §§  119,  120. 
by  devise.    Paym,,  g  121. 
by  chattels.     Paym.,  g§  122-124. 
illustrative  cases.     Paym.,  §§  125-136. 
what  admissible  to  support  plea  of.    Paym.,  §§  14-18. 
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PAYMENT  AND  SETTLEMENT  —  continued. 

2.  Application  of  Payments. 

general  rule.    Paym.,  §§  137,  147,  154-158,  161,  162. 

illustrations.    Paym.,  §§  168-176. 
when  the  law  will  apply.    Paym.,  §§  138,  155. 
by  a  receipt.    Paym..  §§  139.  158. 

running  accounts.     Paym..  §§  188.  145. 146,  149-153.  154,  156, 168-166.  199-207. 
payment  to  treasury  department.    Paym..  g  148. 
voluntary  x)ayment8.    Paym.,  g§  140,  141,  169. 

Proceeds  of  judicial  sala    Paym..  §^  142,  143.  159. 
y  administrator.     Paym.,  g§  144,  161, 162. 
where  debtor  owes  several  sums  on  various  accounts.    Paym.,  §§  154,  164-166. 
the  rule  of  the  Roman  law.    Paym..  §  157. 
when  payment  may  be  applied  to  oldest  debt.    Paym..  §  166^ 
by  the  debtor.    Paym.,  gi^j  177-179. 
by  the  creditor.    Paym.,  $5§  180-191, 

after  action  commenced.    Paym.,  §192. 
secured  and  unsecured  notes.    Paym.,  g.^  193-198. 
interest  and  principal.    Paym..  §§208,  209. 
as  between  different  securities.    Paym..  §§  210-222. 

PENAL  LAWS. 

strictly  construed.    PL.  §§  430,  440;  Pen.,  §§  56.  57. 

PENALTY.    See  Declaration. 

for  violations  of  the  postal  laws.    Post..  §§  18-29« 

PENALTIES  AND  FORFEITURES. 

1.  In  Osnkral. 

8.  AonoNB  AMD  Pbocbdubx. 

S.  Srizurb. 

4.  DisTaiBunoN  or  Procebdb. 

6.  RXMX88ION  AMD  PaADOM. 

1.  In  General. 

when  property  forfeited  vests  in  j^overnment.    Pen..  §§  1-7. 
bonaflde  purchaser.    Pen..  g§  8-19. 
interest  of  mortgagee.     Pen.,  §  20. 
not  attachable  by  private  creditors  after  commission  of  act  which  works  forfeiture. 

Pen..  §^  21,  22. 
claims  of  seamen  eta ;  preferences.    Pen..  §§  23,  24. 
violation  of  registry  act.    Pen.,  §  39. 
how  affected  by  fraudulent  intent.    Pen.,  §§  40-45. 
forfeitures  by  piracy.    Pen.,  g  46. 

duties  paid  on  false  valuation  not  protection  against    Pen.,  §  47. 
but  one  penalty  for  same  act.    Pen.,  §§  48,  49. 
by  acts  of  persons  other  than  owner.    Pen.,  ^§  25-31. 
how  affected  by  ignorance  of  law.    Pen.,  §g  32.  33. 
repeal  of  law  while  action  pending  thereunder.    Pen.,  §§  84r-80» 
embargo  act ;  vessel  only  to  be  seized.    Pen.,  §§  37,  88. 
when  penalty  waived.    Pen.,  §§  50-52. 
limitations.    Pen.,  §§  53-55. 
forfeitures  strictly  construed.    Pen.,  g§  56,  57. 
relief  in  equity  against  forfeiture.    Pen.,  g§  58-60. 
fine  for  contempt  of  court.     Pen.,  §  61. 
illustrative  cases.    Pen..  g§  62-82. 

2.  Actions  and  Procedure. 

nature  of  action.    Pen.,  §  104. 

when  debt  will  lie.    Pen..  §g  105-110. 

when  gut  tarn  action  will  lie.    Pen.,  §§  111-113. 

by  information.    Pen.,  g  114. 

by  indictment  or  suit  at  law.    Pen.,  gg  115-118. 

forfeiture  of  lands  and  franchises  by  legislative  action.    Pen.,  g  119. 

jurisdiction.    Pen..  g§  87,  92,  97-103. 

qui  tarn  actions;  complaint;  signing  by  district  attorney;  undertaking  for  damages. 

Pen.,  §§  b8,  89,  93-9«. 
statute  authorizing  informer  to  sue.    Pen.,  g  90. 
trial  by  jury.     Pen.,  g  121. 
pleading  and  practice.    Pen.,  gg  122-140. 

parties.     Pen.,  ^|^  141-145. 
evidence,  burden  of  proof.    Pen..  §§  146-156. 
no  form  of  action  provided.    Pen.,  ^.^  83,  90-9S. 
debt  proper  at  common  law.     Pen.,  g^  84,  91. 
under  steamboat  act  of  1852.    Pen.,  §g  85.  86. 

8.  Seizure. 

validity  of;  what  constitutes.    Pen.,  gg  156-161. 
who  may  make.    Pen.,  g§  162-164. 
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PENALTIES  AND  FORFEITURES,  Seizure— continued. 

where  and  how  made  to  give  jurisdiction.    Pen.,  ^^  165, 166. 
refusal  of  ofhcer  to  ascertain  forfeiture.    Pen. ,  g  lb7. 

f property  seized  and  bonded  can  only  be  seized  by  subsequent  acts*    Pen.,  §  168. 
lability  of  party  making:  justification.     Pen.,  ^§  169-173. 
certificate  of  probable  cause,  when  given.     Pen.,  §§  174,  175. 

4.  Distribution  op  Proceeds. 

in  general.     Pen.,  $5)^  1?6,  170-1S1. 

acte  of  1799  and  1846.     Pen.,  gS$  177,  179,  180. 

dispute  as  to  share,  where  decided.    Pen.,  §g  178,  181« 

by  whom  distributed.    Pen.,  §  182. 

interest  of  United  States.     Pen..  ^  188. 

collectors,  rights  of.     Pen.,  S^.^  184-187. 

when  vacating  office  before  judgment  or  forfeiture.    Pen.,  §§  188-190 
officers  of  revenue  cutter.^  Pen.,  §  191. 
informers.     Pen.,  ^  192. 

when  inspector  entitled  to  informer's  share.    Pen.,  §  193. 
waiver  of  right  to  share.    Pen.,  g  194. 

6.  Remission  and  Pardon. 

after  judgment.     Pen.,  §§  195,  204,  205. 

right  of  informer  under  act  of  1866.    Pen.,  S§  196,  208. 

before  judgment.     Pen.,  g  197. 

by  the  secretary  of  the  treasury.    Pen.,  §§  198-201,  206-208,  216-233. 

conviction  and  pardon  a  bar  to  suit.     Pen..  «;^  202,  203,  209,  210. 

power  of  president  to  remit.     Pen.,  §^  204,  20(t. 

pardon  by  president;  extent  and  effect  of.    Pen.,  g§  211-215. 

conditional  remission.     Pen.,  $:'§  234-236. 

may  be  revoked,  when.     Pen.,  §  237. 

when  remission  is  conditional.    Pen.,  §§  238,  239. 
order  of  restoration.    Pen. ,  g  240. 
motion  to  remit.     Pen.,  §  241. 
by  state.     Pen.,  §  242. 

PENDENTE  LITE. 

as  notice.    Notice,  §§  42-65. 

PENSIONS  AND  BOUNTIES. 

right  to  give.     Pensi.,  §§  1,  2. 

offenses  under  the  laws ;  power  of  congress.     Pensi.,  §§  8-6. 

widows  of  soldiers  of  the  Revolution.    Pensi.,  §§  9-12^ 

widows.     Pensi..  §  13. 

claim  for  Revolutionary  land  warrant.    Pensi.,  §  14. 

deserter.     Pensi.,  §  15. 

soldiers'  home.     Pensi.,  §§  16,  17. 

commissioner  of  pensions.     Pensi.,  §i^  18-20. 

half-pay  under  act  of  1780.     Pensi.,  ^  21. 

pension  of  deceased  prisoner.     Pensi.,  g|:i  22-24 

accrued  pension  not  assets.    Pens!.,  g§  25,  26. 

who  entitled ;  act  of  officers  conclusive.     Pensi.,  §  27« 

surgeons  of  regiments.     Pensi.,  g  28. 

pension  agent;  bond.     Pensi.,  §  29. 

adopted  and  illegitimate  children.    PensL.  §  30. 

act  of  March  3.  1819.     Pensi,  §  31. 

navy  agents.    Pensi.,  §  32. 

PERFORMANCE.    See  Contract;  Plea. 

PERISHABLE  GOODS. 

sale  of,  by  officer.    Offi.,  §  20. 

PERSONAL  PROPERTY.    See  Property. 

PETITION.    See  Bill  in  Equity;  Declaration;  Pleading;  Pleadings  in  Admiralty. 

PLEA.    See  Answer  in  Equity;  Pleading;  Pleadings  in  Admiralty,         , 

1.  At  Law.    In  General. 

2.  General  Issue. 

3.  Special  Pleas  in  Bar. 

4.  Puis  Darrein  CoNTiNUAifai. 
6.  Dilatory  Fleas. 

6.  In  Equity. 

1.  At  Law.    In  General,  * 

to  part  of  declaration,  not  to  be  treated  as  plea  to  whole.    PL,  §§  484,  ol0»  51 L 
several,  to  ditferent  parts  of  declaration.     PI.,  §g  485,  512-514. 

to  be  deter minea  separately.     PI,,  §.^  48l5,  4^7. 
must  leave  no  part  of  declaration  unanswered.     PI.,  g§  488,  514-517. 
several,  to  different  parts,  as  one,  with  several  verifications.     Pi.,  §§  489,  516. 
traverse  to  be  direct.    PL,  §§  490,  519. 
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FLEA,  At  Law.    In  General  — continued. 

•  foreign  judgment,  how  pleaded.    PI.,  ^§  491,  492,  521-5S5. 
joint,  itiust  be  ^ood  as  to  all.    PI.,  ^'^  493,  526.      ' 
of  alteration  of  instrument.     PI.,  §§  494.  527. 

general  issue  without  oath  admits  instrument.    PI.,  g§  495,  529« 
ureas  or  fraud  on  promissory  note.     PI.,  §§  498,  530, 
general,  of  fraud.     PI.,  g§  497.  531,  582. 
pleading  defense  already  set  up.     PI.,  ^§498,  583. 
to  declaration  on  olficiai  bond.    Pi..  §§  499,  500.  52S,  58S. 
to  answer  declaration,  not  evidence.     PI.,  §§  501,  539. 
bad  plea  for  defendant  as  acceptor.     PI.,  g§  602,  544. 
double  plea*     PI.,  ^§  503,  546. 
set-oflf.    PI.,  ^503.546. 

failure  of  consideration.    PI.,  g§  504.  585,  54^-551. 
fraudulent  misrepi-esen  tat  ions.     Pi.,  i^  505. 

in  avoidance,  defective  in  not  responding?  to  allegations  of  declaration.    PL,  §  545. 
bad  plea  in  action  on  penal  bond.     PL.  §§  506,  552. 
that  instrument  was  mere  escrow.     PL.  $^^  507,  553* 
varying  written  contr^ict.     PL,  §§  508,  554. 
oncer  tain  ty.    PL,  t^  509,  555,  556. 
must  be  single.     PL.  ^  557. 
in  bar.     PL,  §,^  068,  561. 
cannot  contradict  record.     PL,  §  559. 
hypothetical  pleas.     PL.  §  5U0. 
each  plea  must  siand  alone.     PL,  §  663« 
surplusage.     PL,  §663. 
should  be  what  it  purports.     PL,  ^  504. 
sham,  redundant  and  frivolous.    PL,  ^g  565,  676. 
specitications  of.     PL,  §  566. 
equitable  defenses,  R.  b.  U.  S.,  g  914.     PL.  §  567. 
to  merits;  waives  antecedent  irrepcularities.     PL,  §  568t 
to  only  part,  demurrable.     PL.  g§  569,  570,  574,  575. 
in  discharge  and  avoidance.    PL,  §  671. 
statute  of  limitations.     PL.  ^  572. 
denying  signature.     PL,J$673. 
title  no  part  of.     PL,  §  578. 

conclusions  of  law  cannot  be  traversed.    PL,  §§  595,  696,  603. 
evidence  not  to  be  pleaded.     PL,  gg  597,  698. 
new  matter.     PI.,  ^  600,  601. 
conclusion  and  verltication.     PL,  g§  604-606. 
may  be  struck  out.  when.     PL,  gg  612-615. 
severaL     PL,  ^§  616-619. 

purporting  to  cover  whole  declaration,  but  only  part,  bad.    PL,  §  355. 
of  non  damnijicatus,  bad,  when.     PL.  §§  356,  576,  677. 
disjunctive  condition,  part  performance.     PL,  ^  357. 

to  whole  declaration,  answering  only  one  count,  bad  on  general  demurrer.    PL,  g  166. 
amounting  to  general  issue.     PL,  g  167. 
argumentative  plea  is  demurrable.     PL,  §  519. 
not  direct  denial,  to  conclude  with  verification.     PL,  §  858>. 
illustrative  cases.     PL,  gg  579-594,  603,  607-611,  62Qr648. 

2.  General  Issue. 

general  issue,  not  sworn  to,  admits  what.  ^PL,  g§  649,  655. 
amounting  to  general  issue.     PL,  g,^  650,  656. 

nil  debet  bad,  to  action  on  foreign  judgment.    PL,  gg  651,  657,  659,  677-681. 
when  nul  tiel  record  may  be  pleaded.     PL.  g§  658,  678.  679. 
some  defenses  proper  to  general  issue  or  special  plea.    PL,  gg  652,  660. 
color.    PL.  gg  653,  661. 
to  state  facts  only.    PL,  ^^  654,  662. 
nature  of  special  plea.     PL,  g  661. 
should  not  state  law.    PL,  g  662. 
that  defendant  was  only  guarantor.     PL,  §  663. 
illustrative  cases.     PL,  g§  719-732. 
general  denial  of  each  allegation ;  Missouri.     PL,  §  673. 
nil  debet  in  debt  on  specialty.     PL,  g§  673,  674. 
of  pavment  of  judgment.     PL,  g  680. 
what'is  denied  under  general  issue.     PL,  g^  683-692. 
what  may  be  shown  under  general  issue.    PL.  g^  693-711« 
pleas  amounting  to  general  issue.     PL,  gg  712-719. 
what  constitutes  issue.     PL,  g  666. 
CMtuvipsit.    PL,  g  666. 

denial  of  execution  of  instrument;  Indiana.     PL,  g  667. 
joint  pleas  of  non  est  factum,    PL,  §^  668,  669. 
non  assumpsit.     PL,  §g  670.  675. 

denying  each  and  every  material  allegation.     PL,  g  671. 
action  on  bond;  particularity.    PL,  §  976. 
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PLEA,  General  Issue  —  continued. 

action  on  bond ;  wlifch  craves  oyer  of  conditions  of  bond,  etc.,  ^ood.    PL,  §  978w 
'  non  assumpsit  bad,  to  action  of  tort.     PI.,  §  19(>4. 
how  far  cured  by  verdict.    PL,  §§  1965,  1966. 

8.  Special  Pleas  in  Bar. 

of  impossibility  of  performance.     PL,  §§  733,  746-758. 

need  not  anticipate.     PI.,  g§  734,  750. 

good  plea  on  record  will  always  bar  judgement.     PI.,  ^§  735.  758. 

of  justification  to  show  authority.    PL,  §§  736,  737,  754,  755. 

uneore  presL    PL,  gg  738,  756.  ^ 

readiness  to  perform.     PI..  §§  789,  740.  757-760. 

non  tenure,    PL,  gS  741,  743.  761-763. 

ne  ungues  administrator.    PL,  §§  743,  764-766. 

argumentativeness.    Pi. ,  §  744. 

to  record  showing  judgment.     PL.  ^  745.  765. 

Btatute  of  limitations.     PL,  ^§  772-791,  875,  876. 

justification.     PL,  g§  792-799. 

former  judgment.     PI. ,  g§  800-805. 

in  patent  suits.    PL,  §§  806-810. 

illustrative  cases.     PI.,  Sg  767-771.  811-874. 

allegation  of  seizin;  limitations;  Texas.    PL, §§  875,  876. 

of  payment.     PL.  §  877. 

special  breach;  general  performance.    PL,  §  878. 

4.  Puis  Darrein  Continuance. 

requisites  and  effect  of.    PL,  (^§  879,  881,  882. 

admits  cause  of  action.    PL,  ^  879,  881. 

filed  as  of  right,  and  waives  prior  issues.    PL,  ^^  880,  882. 

defenses  arising  after  commencement  of  suit.     PL,  §  883. 

disability  of  plaintiff  occurring  during  peudency  of  suit.    PL,  §  884. 

how  far  waiver  of  preceding  pleas.     PL,  §§  883,  886. 

judgment  on.     PL,  g  887. 

accord  and  satisfactiou ;  waiver.    PL,  g  888. 

mandamus;  resignation.    PL,  §889. 

foreign  attachment.    PL,  §  890. 

5    DtLiATory  Pleas 

want  of  jurisdiction ;  plea  in  abatement     PL,  §§  891.  892,  894. 

demurrer  not  waiver  of  right  to  plead.    PL,  §§  8^3,  896,  897. 
illustrative  cases  of.    PL,  §§  898-945. 

6.  In  Equity. 

definition.     PL.  §  1441. 

illustrative  cases.    PL,  §§  1442-1485. 

duplicity.     PL,  §  1466. 

statute  of  limitations.     PL,  g^  1472-1475. 

requisites  of  good.    PL,  §§  1421,  1431. 

in  bar  of  prescription  in  Louisiana.    PL,  §  1580. 
to  jurisdiction.     PL,  ^§  1422.  1423,  1432,  USi. 

without  oath.    PL,  gg  1425,  1486, 1437. 
dilatory.    PL,  §§  1424,  1488-1485,  1486-1496. 
regular  in  form,  cannot  be  displaced  by  motion.    PL.  §  1440. 
what  facts  are  to  be  sworn  to.    PL,  gg  1426,  1427,  I486,  1487. 
unsupported  plea  must  answer  whole  bill.    PL,  §.^  1428,  1488. 
of  good  faith  and  valuable  consideration.    PL,  §^  1429,  1489. 
Bul^tance  of,  not  to  be  questioned  by  motion  to  strike  out.     PL,  §  1480. 
domicile  of  opposing  party  need  not  be  sworn  to  as  of  knowledge.    PL,  §  1437. 
of  jurisdiction  of  another  court,  not  good,  to  cross- bill.    PL,  §  1864. 

PLEADING.  See  Amendments;  Answer  in  Equity:  BiU  in  Equity;  Declaration;  Issue; 
Penalties  and  Forfeitures;  Plea;  Pleadings  in  Admiralty;  Practice;  Rejoinder;  Rep- 
lication; Supplemental  Pleadings, 

1.  In  Genkbal. 

2.  ErBOBS  AHD^DEFECn  IN. 

\  In  General. 

resettlement  of  partnership  accounts ;  defendant  need  not  set  forth  original  account. 

Parr.,  g  212. 
in  actions  by  and  against  partners.    Part.,  gg  474r-483. 

plea  puis  dan'ein  continuance,  in  quo  warranto  to  remove  from  office.    Offi.,  §  240. 
full  christian  and  surname  required  in ;  amendment.     Name,  §  20. 
lis  pendens  must  be  pleaded  as  in  limine  litis  in  Louisiana.    Notice,  §  65. 
how  accord  and  satisfaction  pleaded.     Paym,,  ^  279. 
in  actions  for  penalties  and  forfeitures.     Pen.,  {:$§  122-140, 
object  of  written  pleading?.     PI.,  §^  2131,  2I3.>. 
technicality  less  than  formerly.     PL,  g§  2133.  2186,  2187. 
conformable  in  federal  to  state  courts.     Pi.,  §.i  2133.  2140. 
Uw  and  equity  noi;  to  be  blended.    PL,  §^  2io4,  2 141. 
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PLEADING,  In  General  — continued. 

illustrative  cases.     PI.,  $$.^5  2144-2165. 

clerk's  discretion  in  receiving.     PI.,  §  958. 

assumpsit  for  breach  of  marriage  promise,  general  isstie  is  non  assumpsit,    PI.,  §  066. 

quaere,  wliether  two  affirmatives  may  make  an  issue.    PI.,  §  444. 

duplicitv,  error  of  form  only.'   PI.,  §  485. 

what  is.    PI.,  g§  486,  437. 
profert  and  ojrer.    PI.,  §s^  1102,  1108,  1104-1182. 
extension  of  time  for,  waives  no  rights.    PL,  §§  1945,  1988. 
rules  of.    PL,  §  1949. 
to  conform  to  state  practice.    PL,  §  1981. 
practice  act  of  New  Jersey.     PL,  §  1982. 
admissions  in.    PL,  g§  1917-1929. 

2.  Errors  and  Defects  in. 

of  lorra  and  substance,  how  reached.     PL,  §§  1930,  1931,  1949,  1950. 

motion  to  strike  out.     PL,  §^  1932,  1941),  19«7-1992. 

variance  between  record  and  recital.    Pi.,  g§  1933,  1951. 

defect  of  jurisdiction.     PL,  §  1993. 

incorrect  title  of  officer.     PL,  §  1994. 

defective.     PL,  $g  1995-2003. 

non  obstante  veredicto.    PL ,  §§  2006,  2007, 

departure.    PL,  ^j5  2008,  2009. 

duplicity.     PL,  gg  2010-2014. 

to  strike  out  pleading.    PL,  §§  1932,  1949, 1987-1993. 

inequity.     PL,  gj$  1946.  1984. 
to  dismiss.     PL,  g^  I'«>47.  1984. 

to  substitute  one  answer  for  another.     PL,  §§  1948,  1986. 

variance  between  writ  and  declaration  not  ground  for  arrest  of  judgment.  PL,  §§  1984, 
1954,  1955. 

how  objected  to.    PL,  g§  1985,  1956. 
immaterial  issue.    PL,  g§  1936,  1957,  1958. 
repleader  not  awarded  by  court  of  error.    PL,  §§  1937,  1959,  2005. 

rarely  in  favor  of  party  making  first  fault.    PL,  g§  1938,  1959,  2004, 

has  gone  into  disuse.     PL,  g  1970. 
immaterial  matter,  when  to  be  rejected.     PL,  §§  1939,  I960. 
informality,  when  cured  by  verdict.     PL.  §§  1940,  1968-1970. 
clerical  misprision.    PL,  g§  1943,  1975. 
when  final  judgment  may  be  awarded  on.    PL,  §  1969. 
one  good  count  will  sustain  verdict  in  Mississippi.    PL,  §  1977. 
law  lavors  curing.     PL,  g§  1944,  1976. 

exceptions  and  motions  to  strike  out  in  equity.    PL,  g§  1946,  1984. 
motion  to  dismiss.     PL,  gg  1947,  1984. 

to  substitute  one  answer  for  another.    PL,  §§  1948,  1986* 
waiver.     PL,  g§  2015-2031. 
variance.    PL,  §§  2032-2003. 
aider  by  verdict.    PL,  g§  2064-2082. 

PLEADINGS  IN  ADMIRALTY.    See  Pleading. 

general  rules;  illustrations.    PL,  g§  1710-1729. 

in  libels,  cross-libels  and  informations.     PL,  §§  1744-1761,  1785-1808. 
in  libeis,  cross-libels  and  informations;  joinder  of  actions.    PL,  gg  1762-1779. 
collision  cases.     PL,  §§  1780-1784. 
informations.    PL,  gg  1809-1830. 
cross-libels.     PL,   §g  1831-1838. 
libeJ,  description  of  vessel.    PL.  g§  1730.  1741. 

averment  of  subsisting  seizure  necessary.    PL,  g^  1731,  1743. 

rem  and  personam  cannot  be  blended.    PL,  g  ^094. 

averment  of  negligence.    PL,  gg  1732,  1743. 
information,  conclusion.    PL,  §.;)  1723,  1724,  1727,  1733, 1734. 

sufficiency  of,  in  describing  statutory  offense.    PL,  §g  1725,  1735-1739. 

innocent  articles.     PL,  gg  1726,  1736. 
information,  defect  in  substance  not  remedied  by  evidence.    PL,  g§  1728, 1737, 1788. 
under  act  of  1»45  as  to  navigable  lakes.    PL,  gg  1729,  1740, 
pleas.    PL,  §g  1839-1845. 
answer,  general  requirements  of.    PL,  g§  1850-1853. 

illustrative  cases.    PL,  g.^  1854-1906. 

as  evidence.    PL,  gg  1902-1904. 

insufficiency.     PL,  gg  1905,  1906. 
admissions  in.    PL,  gg  liil7-1929. 
answer,  clearness  bui  not  excessive  formality  required.    PL,  §§  1846,  1848* 

plea  of  former  adjudication.    PL,  gg  1847,  1^49. 
replication  and  supplemental  pleadings.    PL,  g§  1907-1916. 
amendments.     PL,  gg  2124-2130. 

POUCE  POWERS. 

general  rules;  illustrations.    Pol.,  gg  1-5,  22-26. 
state  acts  in  conflict  with  powers  of  congress.    PoL,  §§  6-31« 

925 


Pps.]  ,  IJ^DEX.  [POW. 

POSTMASTER.    See  Mail;  Postofflce;  Postofflce  Department. 
appointment.     Post.,  §  98. 
duties,  etc.,  in  general.    Post,  S§  94-97. 
amount  .of  diligence  requii*ed.    jPost,  ^  99-101. 
discontinuance  of  office.    Post.,  {>§  102,  103. 
abandonment  of  office.    Poet.,  §  104. 
default;  demand  not  necessary.     Post.,  §  105. 
right  to  detain  letters  addressed  to  lottery.    Post.,  g  18. 

injunction.     Post.,  §  14. 
deputy's  bond;  acceptance  and  approval.    Post.,  g§  106,  107. 

not  vitiated  by  extension.     Post.,  g  108. 
suit  on  bond;  jurisdiction.    Post.,  §  117. 

defenses.     Post.,  ^J^  109.  110. 

evidence.     Post,  §^  111-115. 

limitations.    Post.,  gg  118-121. 

general  liability  of  sureties.    Post.,  §§  122-125. 

for  stamps  furnished  principal.    Post.,  §§  126,  127. 

new  bond.     Post.,  §  l;i8. 

entitled  to  benefit  of  bankrupt  law.    Post.,  g  129. 

sureties  not  relieved  by  delay  in  suing.    Post.,  g§  130,  131. 

rights  and  liabilities  on  different  bonds.     Post.,  <;.^  132,  133. 

notice  of  defalcation  to  government.    Post.,  g  134. 

application  of  payments  as  affecting  sureties.    Post.,  gg  135-140. 
civil  action  for  money  stolen.    Post.,  g  116. 

marks  on  newspapers;  letter  postage.     Post.,  5:g  41-43.  86-88,  89-OS. 
when  suit  for  conversion  will  lie  against.    Post.,  g^  92,  93. 

POSTMASTER-GENERAL. 

may  discontinue  poscoffice.    Offi.,  g  351. 

POSTOFFICE.    See  Mail;  Postmaster;  Postoffice  DepartmenL 

powers  of  congress;  non-mailable  matter.     Post.,  g^  1-8,  9-14, 15,  16. 
right  of  postmaster  to  detain  letters  addressed  to  lottery.    Post,  §  13. 

injunction.    Post,  ^  14. 
freedom  of  the  press.    Post.,  g  17. 
penalties  for  violations  of  postal  laws.    Post.,  g  18. 

for  failure  to  deliver  mail.    Post.,  §§  19-21. 

for  unlawfully  carrying  mail.     Post.,  gg  22-29. 
private  letter  carriers.    Post.,  g^  30-32. 
franking  privilege.    Post.,  g§  33-35. 
postal  money  orders.    Post.,  g  36. 
obstruction  of  vieihicles  carrying  mail.    Post.,  g  37. 
adoption  of  route.    Post.,  g  38. 
what  constitutes  mailable  matter.    Post.,  g  39. 

dutiable  articles  in  mails.    Post.,  g  40. 
illustrative  cases.    Post.,  gg  57-61. 
letter  postage ;  what  is  a  newspaper.    Post.,  g§  41,  42!. 

marks  on  newspaper  subjecting^  it  to.    Post.,  g  43. 
remedy  to  compel  delivery  of  letters.    Post.,  §  44. 
bonds  stolen  in  mail ;  replevin.    Post.,  g  45. 
privilege  of  writer  to  claim  letter  in  transitiu    Post,  §g  46,  47. 
suppression  of  letters  calculated  to  cheat  and  defraud  the  public.    Post.,  ^  48-51. 
mail  of  debtor  not  subject  to  attachment.    Post,  g  52. 
adverse  claimants,  rights  of  to  mail.    Post,  g§  53-55. 

POSTOFFICE  DEPARTMENT. 

scope  of  powers.    Post.,  g  62. 
not  subject  to  control  of  president.    Post,  g  63. 
to  require  bonds  from  deputies.    Post,  gg  64,  66. 
to  make  mail  contracts.    Post,  g,^  66,  67. 
to  fine  mail  contractors.    Post.,  g^  68,  69. 
to  establish  post  roads.    Post.,  gg  70,  71. 
'    to  discontinue  postoffices.     Post.,  ^g  72,  78. 
to  make  loans  of  public  money.    Post,  g  74. 
to  correct  mistakes  of  predecessor.    Post.,  gg  75,  76. 
to  bind  successor.    Post.,  g  77. 
to  contract'  for  postal  cards.     Post.,  g  78. 
to  allow  extra  compensation  to  deputy.    Post.,  gg  79,  80* 
re-adjustment  of  deputy's  salary.    Post,  g  81. 
ministerial  duties;  fnandamiis.    Post,  gg  82.  83. 
discretionary  acts  not  subject  to  revision.    Post.,  g  84. 
liability  of.    Post,  g  85. 
chief  clerk  of,  not  entitled  to  commissions  in  addition  to  salary.    Post,  §  56t 

POWERS.    See  Congress;  Postmaster;  Postofflce;  Police  Powers. 
revocation  of  power  of  attorney.    Pow.,  gg  1-3,  5,  (^-8. 
coupled  with  interest^  sarrives.    Pow.,  gg  4,  7,  56-60. 
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POWERS —continued. 

execution  of.    Pow.,  g§  9-18. 

how  followed  and  construed.    Pow.,  §§  14»  IS. 

supported  by  usa^e.    Pow.,  §  16. 

of  disposal  by  will.    Pow.,  §  17. 

rights  of  third  persons.    Pow.,  §18. 

of  sale.     Pow.,  g§  19-37. 

of  appointment.     Pow.,  g^  38-43. 

to  make  partition.     Pow.,  §J5  43,  44. 

relief  in  equity.    Pow..  §§  8,  45-48> 

deed  with  power  of  sale.    Pow.,  §§  49,  50. 

of  administrator  as  to  sale.    Pow.,  §  51. 

death;  substituted  trustee.     Pow.,  §  52. 

death  of  trustee,  po\ver  of  survivor.    Pow.,  §§  53-55. 

collateral.    Pow.,  Sj^  61,  62. 

irrevocable  during  life  of  donor,  extinguished  by  his  death.    Pow.,  §  6. 

PRACTICE.  See  Amendments;  Answer  in  Equity;  Bill  in  Equity;  Bill  of  Exceptions;  De- 
murrer;  JExceptiona;  Issue;  Motion;  jParties;  Penalties  and  Forfeitures;  Pleading; 
Pleadings  in  Admiralty;  Record;  Repleader;  Replication;  Writ  of  Ei^or, 

as  to  opening  partnership  settlements.    Part.,  §^  209-2 12. 

party  not  compelled  to  elect  between  suit  at  law  and  bill  in  equity,  when.    Part.,  g  185. 

rule  as  to  attachment,  etc.,  in  Mississippi.     Part,  g  871. 

in  actions  by  and  against  partners.    Part.,  §^  474-488. 

return  to  mandamus  estops  party  from  pleading  want  of  notice.    Offi.,  §  209. 

in  quo  warranto  party  may  surrender  office  by  plea  puis  darrein  continuance,    Offi., 
§246. 

attachment  to  bring  party  before  court,  etc.    Offi..  §  260. 
power  of  United  States  courts  as  to.    Offi.,  §  262. 

amendment  of  variance  in  name.    Name,  §  23. 

as  to  names  in  pleading.     Name,  §26. 

misnomer  in  judgment.     Name,  §  25. 
demurrer.     Name,  §  27. 

release  given  in  evidence  without  exception,  etc.,  waived.    Paym.,  §  11. 

in  actions  for  penalties  and  forfeitures.     Pen.,  §§  122-140. 

demurrer  waived  by  answer.    PI.,  S  1189. 

demurrer  is  properly  overruled  where  petition  states  substantial  cause  of  action,  in 
Iowa.    PI.,  §2189. 

substance  of  plea  not  to  be  questioned  by  motion  to  strike  out.     PL,  §§  1430,  1440. 

exceptions  to  insufficient  answer  in  equity.    PI.,  ^§  1518,  1521,  1586-1598. 

allegation  of  agreement  to  convey  land  in  feersimple.  free  from  incumbrance  —  ques- 
tion of  incumbrance  need  not  be  decided.     PI.,  §  47. 

when  two  issues  are  formed  —  one  material  and  one  immaterial.    PI.,  §  1068. 

replication  de  injuria,  cannot  be  excepted  to  after  verdict,  when.    PI.,  §  1070. 

when  verdict  for  defendant  in,  to  be  directed.    PI.,  §  1100. 

issue  in  form  one  of  fact,  but  in  substance  one  of  law.  cannot  be  heard.    PL,  §  1101. 

writ  of  error  dismissed  when  judgment  not  final.    PI.,  g  548. 

as  to  profert  and  oyer.    PL,  §g  1103,  110:<,  1104-1132. 

in  federal  court,  when  parties  may  insist  upon  following  procetss  act,  though  yariant 
from  state  practice.    Pi.,  §  2142. 

decision  of  motion  for  continuance  not  subject  to  review.    PL,  §  2188. 

moot  questions  not  decided.    PL,  §  171. 

on  demurrer  judgment  goes  against  party  committing  first  fault.     PL,  §  1978. 

when  things  not  appearing  on  record  may  be  assumed  on  writ  of  error.     PL,  §  1074. 

issue  of  law  and  of  fact  pending,  former  decided  first.    PL,  g  1971. 

how  bill  of  exceptions  to  be  drawn.    PL,  §  1961. 

as  to  allowance  of  costs.    PL,  §481. 

PREFERENCES.    See  Compromise. 

contract  giving  to  creditor,  void.    PL,  §  1950. 

right  of  insolvent  debtor  to  prefer  creditors  in  Mississippi.    Part.,  §  869« 

creditors  of  new  firm  preferred  to  old,  when.     Part.,  §  878« 

PRESCRIPTION.    See  Limitations. 

plea  of,  in  bar;  Louisiana.    PL,  §  1580. 

PRESIDENT.    See  Officers. 

power  of  to  remit  fine.    Pen.,  §§  204,  206, 

pardon  by,  for  offense,  is  bar  to  civil  suit.     Pen.,  §  210* 

effect  and  extent  of  pardon  by.     Pen.,  gg  211-215. 

PRESS. 

freedom  of.    Post.,  §  17. 

PRESUMPTIONS.    See  Evidence;  Payment  and  Settlemeni. 
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PRINCIPAL  AND  SURETY.    See  Official  Bands. 

when  sureties  estopped  from  setting  up  fraud.    PL,  §  54v. 

when  new  bond  is  substituted  for  old.    Paym.,  §  100. 

rights  and  liabilities  of,  on  bonds  of  postmasters  and  deputies.    Post.,  §§  106-140. 

PRINTING. 

pubhc.    Pub.  Prin.,  §§  1,  2. 

PRIORITY. 

of  payment  to  the  United  States.    PL,  §  1108. 

PRIVILEGE. 

general  doctrine.    Priv.,  §§  10,  15-17. 

from  arrest  or  summons  in  civil  actions ;  extent  of.    Priv.,  §  9* 

classes  of  persons  included.    Priv.,  §§  11,  13. 
members  of  congress.     Priv.,  g§  18,  19. 
of  judges.    Priv.,  §g  1-3,  8  el  seq.,  20. 
of  jurors,  witnesses  and  suitors.    Priv.,  g§  2,  11,  21-31. 
mode  of  redress.     Priv.,  g^  4,  12,  14. 
of  parties.    Priv.,  §§  5-7,  12-14. 

PROCESS.    See  United  States  Marshal. 

PROFERT  AND  OYER. 

profert  unnecessarily  made.    PL,  §§  1102,  1108» 

oyer  may  be  demanded.    Ibid. 
profert,  suthcient  form  of.    PL,  §  57. 

of  instrument  in  writing.     PL,  §  551. 
profert  necessary  for  oyer.     PL,  g§  1104,  1126, 
profert  of  originaL  copy  as  oyer.     PL,  g  1105. 
subject  of  oyer  part  of  record.    PL,  §g  1106,  1107. 
when  profert  sutficient.     PL,  ^  1108. 
when  claim  of  oyer  too  late.     PL,  §  1109. 
profert  of  letters  of  administration.    PL,  §§  1110,  1126. 
instrument  to  be  presented  in  court.    PL,  §  1111. 
profert  and  oyer  not  craved.     PL,  g  1112. 
oyer  craved  of  conditions  of  bond.     PL,  §^  1113,  1114. 
former  judgment  is  not  pleaded  with  profert.    PL,  §  1115« 
not  bound  to  give  oyer  of  bond,  when.    PL,  g  1116. 
profert  of  bond.     PL  ,^§1117-11 19. 
illustrative  cases.     PL,  g^  1120-1 132. 
of  letters  patent.    PL,  gg  1123,  1127. 
oyer  of  note.     PL,  g  1124. 

PROFITS.    See  Partnership, 

PROPERTY.    See  Partnership. 
what  is.     Prop.,  g  1. 
situs.    Prop.,  gg  2-6. 

personalty.    Prop.,  g§  7-9.    Title  to ;  notice.    Notice,  §85. 
membership  in  *•  exchange."    Prop.,  g  10. 
whale  killed  and  in  possession  is.    Prop.,  g  11. 
lease  for  ninety-nine  years.    Prop.,  §  12. 

movable,  of  railroad  company.    Prop.,  g  18.  > 

inchoate  title  to  lands.    Prop.,  g  14. 
••good  wilL"    Prop.,  gg  15.  16. 
will  directing  lands  to  be  sold.     Prop.,  §g  17-20. 
conquered  or  ceded  territory.    Prop.,  g  21. 

PROTEST.    See  Notary  Public 

recovery  of  money  paid  under.    Paym.,  §g  226,  S82,  288,  250,  251. 
compromise  under.    Paym.,  §  315. 

PUBLICATION.    See  Notice. 

PUBLIC  PRINTING, 

Pub.  Prin.,  gg  1,  2. 

PUBLIC  MORALS. 

powers  of  congress  to  exclude  from  mail  matter  injarious  to.    Po8t.|  g§  10-13» 

PUBLIC  RECORDS. 

right  to  copies  of.    Pub.  Rec,  gg  1-3. 

PUIS  DARREIN  CONTINUANCE.    See  Pka. 

PURCHASER.    See  Notice. 
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QUI  TAM  ACTIONS.    See  Penalties  and  Forfeitures, 

QUO  WARRANTO. 

to  eject  party  from  office;  defendant  may  surrender  office  at  any  time.    Offi.,  §  246. 

R. 

RAILROAD. 

consolidation  of  companies  dissolves  old  and  creates  new.    PI.,  §  749. 

REAL  PROPERTY.    See  Partnership. 

RECEIPTS. 

prima  facie  evidence  only.    Paym.,  g§  280-330. 

by  seaman.    Paym. ,  §  237. 

of  collector.    Paym.,  §^  288,  299. 

operation  of.     Paym.,  §  290. 

by  attorney,  for  money  paid  by  himself  as  attorney  to  himself  as  administrator.   Paym., 

§291. 
of  payment  by  note.    Paym.,  §§  8, 9,  18. 

RECEIVER. 

court  will  not  appoint,  when  jurisdiction  is  in  question.    PL,  g  1482. 

appointment  of,  of  property  in  sheriff's  possession,  rights  ol  assignee.    Part.,  g  875. 

RECORDS. 

rieht  to  copies  of  public.    Pub.  Rec,  g^  1-3. 

what  is,  of  cause,  and  how  made  up.    Pi.,  §  195 la. 

variance  between,  and  recital  in  scire  facias,  fatal.    PI.,  g  1951. 

power  to  amend.    PI.,  §  1958. 

when  notice  taken  of  apparent  defects  of.    PL,  §  19G8. 

what  not  appearing  on,  may  be  assumed  on  writ  of  error.    PI.,  §  1974. 

RECOVERY  BACK. 

payment  by  mistake.     Pavnu,  f^§  223,  234,  230,  230-238. 

duress.    Paym.,  §g  225,  228,  231,  284,  285,  239-243. 

under  protest.    Paym.,  §§  226,  28 2i,  238,  250,  251. 

legal  compulsion.    Paym.,  g^227,  284,  285. 
tax  paid  under  invalid  statute.    I^aym.,  g  288. 
illegal  contract.    Paym.,  §^  244,  245. 
illegal  demand.    Paym..  ^.;^  246-249. 

taxes.    Paym.,  g§  252,  253. 
illegal  attorney  fee.     Paym.,  ^  254. 
money  paid  on  forged  indorsement.    Paym.,  §  255. 

REJOINDER. 

requisites  of.    PL,  §^  1064,  1072,  1078. 

must  fully  answer  breach  alleged  in  replication.    PL,  §  1073. 

nil  debet  bad  on  action  on  bond.    PL,  ^^  1065,  1078. 

must  tender  issue  on  single  point.    PL,  g  1078. 

excuse  for  non -performance  after  plea  of  performance.    PL,  g  1095. 

issuable  plea.    PL,  g  1096. 

inducement,  containing  new  and  substantive  matter,  bad.    PL,  g  1097. 

RELEASE.    See  Settlement  and  Release. 

mutual,  not  obligatory  upon  party  not  signing.    Part.,  g  201. 

given  without  exception,  as  evidence,  proof  of  execution  waived.    Paym.,  g  11, 

REMISSION.    See  Penalties  and  Forfeitures,  , 

REMOVAL.    See  Officers. 

REPLEADER.    See  Pleading. 

not  awarded  by  court  of  error.     PL,  §§  1937,  1959,  2005.  ^ 

rarely  in  favor  of  party  making  first  fault.     PL,  g^  1938,  1959,  2001 

has  gone  into  disuse.    PL,  gg  1970,  2004. 

REPLICATION.    See  Pleading;  Pleadings  in  Admiralty. 

1.  At  Law. 

2.  Lv  B^uiTT. 

1.  At  Law. 

must  fullv  answer  plea.    PL,  §§  1068,  1071. 
illustrative  cases.    PL,  gg  1075-1084,  108^1091,  1094. 
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REPLICATION,  At  Law  —  continued. 

statute  of  limitations.     PI.,  §§  1082,  1085-1087,  1092,  1093. 

to  plea  of  authority.     PL,  §§  1060.  lOGO,  1067. 

de  injuria.    PI.,  §§  1061,  1069,  1070. 

tenderirg  issue  of  law,  held  bad.    Pl„  §§  751,  1074. 

filing  new  waives  demurrer  to  former  one.     PI.,  §  762. 

tendering  issue,  should  conclude  to  the  countrjr.     PL,  ^  445. 

containing  two  answers  to  plea,  is  bad  for  duplicit}'.     PL,  g  520. 

action  on  bond,  assigning  single  breach,  good.    PL,  §  979« 

2.  In  Equity. 

purpose  of.     PL,  §  1666. 

admissions  by.     PL,  ^^  1667.  1668. 

omitted.     PL,  g§  1072,  1673. 

failure  to  tile  iu  time.     PL,  g§  1677,  1673. 

supreme  court  rules  as  ta     PL,  §  1679. 

statute  of  limitations.    PL,  ^  16^. 

illustrative  cases.     PL.  §§  16tJ9-l071.  1674-1676,  1681-1683. 

special,  not  allowed.    PL,  ^§  1684,  16SS. 

REPUTATION. 

name  may  be  proved  by.    Name,  §  11. 

RESIGNATION.    See  Queers. 

RETIRING  PARTNERS.    See  Partnership. 

RETURN. 

false,  by  United  States  marshal.    Offi.,  §  284. 
court  will  not  dictate  as  to.    Offi.,  §§  308,  309. 

REVIVAL.    See  Partnership, 

REVOCATION.     See  Powers, 

RUNNING  ACCOUNT&    See  Payinent  and  Settlement. 

S. 

SALE. 

power  of.    Pow..  g§  19-37. 

deed  with  power  of.     Pow.,  §§  49,  50. 

under  deed  of  trust ;  notice.     Notice,  ^  37. 

of  perishable  or  explosive  goods  by  officer.     Offi.,  §  26. 

SATISFACTION.    See  Accord  and  Satisfaction;  Payment  and  SettlertienJt. 

SEA.L. 

use  of  by  notary  public     N.  P.,  §§  2-6. 

SECRET  PARTIES.    See  Partnership, 

SECRETARY  OF  THE  TREASURY. 

remission  and  pardon  by.     Pen.,  §§  198-201,  206-208,  316-233. 

SECRETARY  OF  WAR. 

possesses  no  power  to  appoint  agent  of  forntications,  •  Offi.,  §  338. 

SEIZURE.     See  Penalties  and  Forfeitures, 

SERVICE.    See  Notice, 

SET-OFF.    See  Plea, 

unliquidated  damages  cannot  be  set  off,  when.    PL,  §  547. 

SETTLEMENTS.    See  *  Partnership;  Payment  and  Settlement, 

SETTLEMENT  AND  RELEASE. 

covenant  under  seal  to  come  to  settlement.     Paym.,  §  293. 

binding  effect;  subsequent  attempt  at  arbitration.    Paym.,  §  293. 

non-compliance  with  terms  of.    Paym.,  §  294. 

based  upon  false  statements.     Paym.,  §  295. 

in  ignorance  of  right.    Paym..  §  296. 

by  seamen.     Paym.,  §§  297.  298. 

release,  effect  of.    Paym. ,  g§  299-301. 

cannot  be  enlarged.     Paym..  §  302. 

duress;  undue  advantage.    Paym.,  §  303. 
agreement  to  release  as  a  defense.     Paym.,  §  804 
illustrative  cases.     Paym.,  g§  305, 306. 
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SHERIFF.    See  Offlcen. 

SIGNATURE. 

of  answer  in  equity.    PI.,  §g  1508,  1583* 

SLANDER.    See  Declaration. 

SOLDIERS.    See  Pensiona  and  Bounties. 

STATE. 

acts  of,  in  conflict  with  powers  of  congress  as  to  police  powera    Pol.,  §§  6-21. 

STATEMENTS    See  Eoidence;  Partnership. 

STATE  OFFICERS.    See  Officers. 

STATUTES.    See  Construction;  Declaration:  Plea. 

party  claiminjj;  under,  wiiich  derogates  from  general  rule  of  law,  must  show  strict  com- 
phance.    Part.,  g  504. 

STATUTE  OF  LIMITATIONS.    See  Ansufer  in  Equity;  Demurrer;  Limitations;  Plea;  Plead- 
ing; Pleadings  in  Admiralty. 

STOCKHOLDERS.    See  Notice. 

SUBSTITUTION.    See  Powers. 

SUNDAY. 

service  of  notice  on.    Notice,  §  11. 

SUPPLEMENTAL  PLEADINGS. 

special  replication  not  allowed.    PL,  g§  1684,  1688« 

in  admiralty.     PI.,  g§  1907-1916. 

supplemental  bill,  for  what  used.     PI.,  §§  1685,  1686,  1690, 1691. 

illustrative  cases.     PI.,  ^g  1692-1709. 

motion  to  dismiss  for  laches  in  prosecution.    PL,  gg  1687,  1689* 

SUPREME  COURT. 

original  jurisdiction  of,  derived  from  constitution.    OflS.,  §  28CL 
has  jurisdiction  on  writ  of  error,  when.    Post.,  §  89. 

SURETY.    See  Official  Bonds;  Principal  and  Surety. 

SURVIVING  PARTNERS.    See  Pui-tnership. 


T. 


TAXES. 

Illegally  paid;  recovery  back.    Paym.,  §§  352,  253« 

TENDER. 

riffht  of  plaintiff  on  plea  of.    Paym.,  §  267. 
what  constitutes.    Paym..  g§  256,  257. 
must  be  unconditionaL    Paym.,  §§  258-260. 
must  be  kept  good.     Paym.,  §g^261,  262. 
when  unnecessary ;  waiver.    Paym.,  §§268-4366. 
in  admiralty.    Paym.,  §§  268.  269. 
illustrative  cases.    Paym.,  §§  270-272. 

TITLE.    See  Declaration. 

to  money,  passes  by  delivery.    Part,  §  140. 

to  personal  proper t v.     Notice,  ^  85. 

notice  in  confirmation  of  land  titles.    Notice,  §  84 

TORT.    See  Conversion. 

by  one  partner ;  liability  of  partnership.    Part.,  §§  108,  182-1 86» 
partnership.    Part.,  g  219. 

TRADE-MARK. 

partnership.    Part,  §§  69,  70. 

TRIAL. 

wager  of  law  abolished  in  United  States.    PL,  §  102* 

TROVER.    See  Declaration. 

TRUSTEES.    See  PtnoerB. 
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U. 

UNITED  STATES. 

as  partnership  creditor.    Part.,  §§  891*305. 

UNITED  STATES  COURTS.    See  Courts;  Govet-nment;  Jurisdiction:  Supreme  Court, 

UNITED  STATES  MARSHAL.     See  Ogu^ers, 
deputy.     Offi.,  §§  257,  2C1-264;  818-331. 
liable  for  money  in  hands  of  deputy.     Offi.,  §  258. 
acts  after  expiration  of  term.     Om.,  §§  259,  267,  312-317. 
contracts  by.     Offi.,  5$)^  2G8-270. 
executions.     Offi.,  ^  271. 
delivery  bond.     Offi.,  §  272. 
custody  of  prisoners.     Offi.,  §  273, 
bailiffs.     Offi..  §§  274,  275. 

presentation  of  false  account  by  deputy.     Offi.,  §  270. 
action  against  executor  of  deceased.    Offi.,  g  270. 
taking  bail.     Offi..  gj^  278,  279. 
order  to  produce  prisoner.     Offi.,  §  280. 
failure  to  sell  property,     Offi.,  g  281. 
sureties  of  replevy  bond.    Offi.,  §  282. 
when  marshal  is  to  collect  bonds.     Offi.,  §  283. 
court  will  not  dictate  as  to  returns  by.     Offi.,  §§  308,  809. 
money  in  hand.     Offi.,  gg  310,  31 1. 
possess  powers  of  sheriff.     Offi..  ^g  332,  333. 

not  removed  by  appointment  of  successor  until  notice.    Offi.,  §  26 7« 
false  return.     Offi.,  g  284. 
arrears  of  taxes  on  property  sold.     Offi.,  g  285. 
custody  of  libeled  goods.     Offi.,  g  28)3. 
act  as  to  alien  enemies.     Offi.,  g  287. 
order  to  bring  money  into  court.     Offi.,  g  283. 
of  District  of  Columbia.     Offi.,  gg  289-293. 
must  pay  seized  foreign  coin  into  court.    Offi.,  §  265. 
court  may  require  money  paid  into  court.     Offi.,  g  266* 
summary  remedy  against.     Offi.,  gg  294,  295. 
care  of  property.     Offi.,  g§  296-298. 
commitment  to  jail.    Offi..  gg  29.),  300. 
in  bankruptcy.     Offi.,  gg  301-^03. 
ex  eution  of  admiralty  process  in  rem,    Offi.,  §  804. 
conflict  of  authority.     Offi.,  gg  305-307. 

USAGE  AND  CUSTOM, 

power  supported  by.     Pow.,  §  16, 

V. 

VARIANCE.    See  Anstver  in  Equity;  Bill  in  Equity;  Dedaration;  Demurrer;  Plea;  Plead- 
ing; Pleadings  in  Admiralty, 
in  names.     Name,  gg  4-9. 

VENUE.    See  Declaration, 

VERDICT.     See  Aider  by  Verdict. 

on  issue  joined  as  to  note  and  account,  good,  though  informaL    Paym.,  §  10. 
on  two  issues,  one  material  and  one  immaterial,  when  good.     PL,  §g  1062,  1068* 
defective.     PI.,  g  1967. 
one  good  count  will  sustain,  in  Mississippi.    PL,  g  1977. 


W. 

WAGER  OF  LAW. 

abolished  in  United  States.     PL,  §  162. 

WAIVER.    See  Demurrer;  Plea;  Pleading;  Practice;  Replication, 

release  given  in  evidence,  without  exception  as  to  proof  of  execution,  is  a.  Paym.,  §  11. 

of  tendt-r  of  payment.     Paym.,  gg  263-266. 

of  penally.     Pen.,  gg  50-62. 

of  right  to  share  of  forfeiture.     Pen.,  g  194. 
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WAR. 

effect  on  dissolution  of  partnership.    Part.,  §g  271-874. 

WHALE. 

killed  and  in  possession  is  property.    Prop.,  §  11« 

WIDOWS.    See  Bmnans  and  Bounties. 

WILL. 

power  of  disposal  by.    Pow.,  g  17. 

provisions  against  aissolution  of  partnership  by  death.    Part,  §  262. 
general  direction  to  executor  to  continue  bnsinesa.    Ibid, 

WITNESSES. 

privilege  from  arrest,  etc.    Priv.,  g§  2,  11,  28-31. 

WORDS  AND  PHRASES.    See  Maxima, 

**  once  a  week,"  as  to  publication  of  notice.     Notice,  §§  5-6. 

"  the  place  of  publication  is  nearest  the  land,"  in  statute  as  to  notice.    Notice,  §  15. 

WRIT.    See  Mandamus, 

variance  between,  and  declaration.    PI.,  §§  1954-1956. 
distinction  between  office  of,  in  England  and  United  States.    PL,  §  1955. 
requiring  answer  in  trespass  ac  etiam,  and  breach  of  marriage  promise,  not  incongru- 
ous.   PL,  §967. 

WRIT  OF  ERROR. 

what  not  appearing  on  record  may  be  assumed  on.    PL,  §  1974, 
when  supreme  court  has  jurisdiction  on.    Post.,  §  89. 

WRIT  OF  INQUIRY. 

when  to  be  executed*    PL,  §  365. 
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